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NATIONAL BANK OP COMMERCE OF TACOr^TA, WASÎI., v. TACOMA 

MILL CO. 

(Circuit Court of Appeals, Ninth Circuit October 3, 1010.) 

No. 1,790. 

1. Banks and Banking (§§ 138, 151*) — Reiation Between Bank and De- 

POSITOR — TjNAXITIIOniZED PAYMENTS BY BANK — EsTOPPEL OF CUSTOMElî. 

A depositor siistains siich relation to liis banli that lie is bomid to ,eive 
heed to tlie periodical statements comin}; from the bank in conueetion 
wlth tiie return ot tiis passbook showing tlie lialkncing of bis aceount. If 
Be interposes no objection to sueh statements, tlie presuniption natnrally 
follows that lie deems them correct, and. the bank bas tbo risbt to relj' 
on such prcsumption and act upon it in tlie future. If transactions of au ir- 
regular character hâve been noted therein, siieh as the inadvertent payment 
by the bank of ehecks and drafts beyond the seope of express authority, it 
may be, dependins upon the peculiar faets and eircumstanees attendiug the 
transactions theniselves, that the depositor will be subsequently estopped 
to deny the authority of the bank to make such payments ; but, if he lias 
exercised proper and reasonable eare to make the examination or ïn the 
sélection of an agent to do so, he cannot be held responsible for the dis- 
honest aets of an agent or employé. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 398- 
405, 300; Dec. Dig. §§ 138, 151.*] 

2. Bank,_ AND Banking (§ 138*) — Relation Between Bank and Depositoe— 

LiABiiJTT or Bank for TJnauthoeized Payments. 

Plaintifï, a milling company, in the course of its business received from 
customers a large number of ehecks and drafts which it was its custom to 
deposit with défendant bank for crédit to its aceount after their indorse- 
ment by an employé in a form agreed upon. Instead of depositing certain 
of such ehecks and drafts, the employé obtained cash for them from de- 
fendant, a portion of which he embezzied. Sucli checlîs and drafts were 
not entered upon plaintifC's books when received, that niatter being lu 
charge of the same employé ; but in sonie cases he afterward entered the 
crédit to the customer, using a part of the proceeds of a larger check or 
draft to cover the prevlous enibezzlement. Tliese ehecks and drafts were 
necessarily not shown on the bank passbooks nor in the bank's state- 
ments, nor did tbey appear on plaintifC's books. and the fact of their re- 
ceipt was only ascertained by i)laiiitifC by writing to its customers. The 
first of them were so cashed by the employé, sonie tvvo years before the 
last fleld, that under the eircumstanees i^laintiff was not négligent in 
failing to sooner discover and notify défendant of the transactions and was 
not estopped to recover from défendant the aniouut of its loss; it being 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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found by the jury that défendant was not authorized to make ttie pay- 
ments to the employé. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 30S- 
405 ; Bec. Dig. § 138.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by the Tacoma Mill Company against the National Bank of 
Commerce of Tacoma, Washington. Judgment for piaintiff, and de- 
fendant brings error. Aiïirmed. 

The piaintiff in error was the défendant below, and the Tacoma Mill Com- 
pany the piaintiff. The action was instituted to recover moiie.vs allRsed to 
hâve been wrongfully paid to one F. l'inkham upon certain checks and drafts 
of which the mill company wns the owner. The mill company had for a long 
time de]X)sited its moneys, checks, and drafts with the îiaiik, and had kept 
a deposit account with it. The complaint, among other things, sots ont: That, 
for the purpo?c of anthorizing the paynient of mon.ey to piaintiff. the liank re- 
quired piaintiff to file and deposit with it plaiutiirs anthorizpd si-rnature, 
which was, when filed, in fonn as follows: "Tacoma Mill Company. Hy Chas. 
B. Hill, Résident Jlanager, F. Pinkhara, Accountaut." That said signature was 
at ail times on file with the l:ank, but that, upon each occasion of the teiupo- 
rary absence from the city of Tacoma of either the said Charles E. liill or F. 
Pinkham, a letter was written by piaintiff to tlie défendant bank notjfying the 
bank of such contemplated absence, and giving the nnnie and signature of the 
person who would be substituted for such absentée. That plaintilï's eustoniers 
in différent states and countries were accnstomed to send thelr checks drawn 
upon the banks with which they did business, payable to the order of piain- 
tiff, which checks piaintiff deposited with the bank. That, for the purpose of 
Indorsing such checks for deposit, piaintiff and the bank adopted a stanip bear- 
ing tlie legend, "Pay to the order of Nat'l Bank of Commerce, Tacoma Mill 

Company, By , Cashier," and this legend was stamped upon the back 

of said checks and signed in the blank space provided therefor "F. Pinkham." 
That thereupon tlie checks would be delivered to the bank, and the bank 
would crédit deposit account of piaintiff and proceed to collect the checks ; but if 
any of them were not honored the amount thereof would l>echarg6d back to 
such account. That piaintiff, in the course of its buïsiness, reeeived a large 
number of checks, among others certain checks which are particularly si)ecified. 
That said checks, on or about the date of their receipt by piaintiff, were duly 
indorsed for the purpose of deposit, in the customary mauner, by said P. 
Pinkham, and were presented to the bank, but that the bank, instead of plac- 
ing tlie amount of such checks to the crédit of piaintiff in its deposit aceotint, 
did, without tUe autliority of piaintiff, deliver and turn over to Pinkham the 
amount thereot in coin or curreney. That thereafter, to wit, about September 
1, 1008, Piukbam abscorided without having paid to piaintiff the moneys thus 
reeeived from the bank. And that tlie défendant bank bas collected the amount 
of such checks, and has failed to account to piaintiff therefor. 

The answer sets up that those certain checks described in the complaint 
were presented by Pinkham to the bank, in the usual course of business, stamp- 
ed with the specified legend and signed by the said F. Pinkham, that the de- 
fendant did pay the amounts of said checks in cash to Pinkham, and that said 
Pinkham was fully authorized, and held out by piaintiff as authorized, to cash 
said checks and receive the money therefor, and défendant dénies that such 
checks were duly indoreed for the purpose of deposit, or that they were paid 
without authority of piaintiff'. For a further défense, it is alleged, in etïect, 
that ail deposits made by Pinkham as cashier of piaintiff were entei'ed in a 
pas,sbook furnished by défendant to piaintiff ; that said passbook was balanced 
monthly, and settlements of said account were made during the time that said 
checks were cashed ; that, liad l'inkham dealt with said funds or checks in 
an unauthorlzed nianner, piaintiff, by the exercise of ordiuary care in its busi- 
ness and in the exanunaliou of said monthly settlements, could and would 

•For other cases see same toplc & § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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have discovered the same ; that had plaiutiff exereised oi'dinary care In keep- 
Ing its accounts with its cuistomers, in the montlily settlements wlth défend- 
ant, or in the examination of said passbook, it would hâve discovered any and 
ail alleged unauthorized acts of Pinkham ; and tliat it vvas grossly négligent 
in omitting and failing to notify the défendant bank of Pinkham's peculations, 
and défendant was wholly without fault or négligence in paying such checks 
and drafts. 

Thèse checks forming the basls of the action are 14 in number. Two of 
them bear date March 6 and Marcb 26, 1907, respeetively. ïhe remaining 12 
bear date running from March 4, 1908, to August 12th of the same year. 
The flrst 2 checks were eventually withdrawn from the considération of the 
Jury, and verdict and judgment rendered for the amount of the 12 remaining. 

There is llttle, if any, controversy as to the manner in which thèse checks 
vç-ere received by Pinkham, and by him presented to the bank. and by the bank 
paid to him. They were ail indorsed in the usual and customary veay ; the 
indorsements bearing the signature "Tacoma IMill Company, by F. Pinkham, 
Cashier." Pinkham became cashier in 1899, and had so continued up to the 
time of his defalc-ation. As cashier he had charge of the cash drawer, and as 
liead of the office kept the time book, and had gênerai direction of the office. 
It was bis duty to make up the bank statements for deposit, and this he gen- 
«rally did. The statements were made up daily, as a rule, in the aftemoon 
about 2 o'clock, and Pinkham would either take them to the bank with the 
passbook In person, or send them by the assistant cashier. AU the checks 
on hand each day were tabulated in this statement, and were taken to the bank 
and deposited. The bank rendered monthly statements of account to the mill 
«ompany, and returned ail checks drawn on the bank during the time covered 
by the statements. When thèse statements were rendered, the mill company, 
through Mr. Phillips, tha bookkeeper, would check them over with its books 
to verify their aceuraey. In this relation Mr. Phillips says: "When the bank's 
statement corresponded with the cashbook and checkbook, and no irregularl- 
ties occurred in tlie bank's statement, it Is not customary for business bouses 
to go to the ledger account and check back for the purposes of vérification." 

As it respects the mill company's business, daily balance sheets were made 
up. Pinkham kept the cashbook, and once a month Hill, the manager, or 
Phillips, the bookkeeper, would check up the cashbook with the cash in the 
drawer ; that is, they would count the money and check up the amount on de- 
posit in the bank, and see that it balanced with the cashbook. The ledger ap- 
peared to be always in balance. Wben the shortage occurred, it was only 
ascertalned by sending ont statements to customers, who sent back ainceled 
checks, and it was then ascertalned that many of such customers had not re- 
ceived proper crédit upon the mill company's books. An experting of the 
books disclosed the method of Pinkham in his peculations to hâve been that 
be would use remittances without then glving the customers proper crédit up- 
on the mill company's books. I^ater he would use other remittances, without 
then giving crédit to the customers from whom they were received. With the 
latter he would give crédit on the books for former remittances used, and 
would appropriate the surplus, and thus he would "wash back," to employ the 
expression of one of the witnesses, using the money from later remittances 
to pay those he had formerly abstraeted, and so on from time to time, using 
more money ail the while than he replaeed. Thus he was brought to a point 
where it was necessary to obtain money upon the checks from the bank, to re- 
place that whieh he had appropriated from remittances, whieh money was 
apparently used in that way. As to the checks, Mr. Hill describes what hap- 
pened as follows: 

"The checks were not placed to the crédit of the account, and he would not 
enter them. We would not know whether they would come in or not. * * * 
We sent ont statements on the first of every month, but apparently thèse 
never reached the customers * * * that had previously remitted. The 
statements would be passed on to Pinkham to be signed up. They would be 
made out by the bookkeeper and looked over by me and passed on to Mr. Pink- 
ham. * * • The books of account do not show any crédits in respect to 
the several accounts covered by the checks in évidence, except in respect to the 



4 182 FEDERAL REPORTER. 

Mandan Mercantile Company account. That account shows it wns crédite;! iind 
closed. That checlc came in probably the 9th or ]Oth of Jlarch. but the moiio' 
was not credited to the account until some tiine in April. If the cbecli Imd 
l)een deposited, the crédit should hâve been giveu tlie day of tlie dejjosit or 
prohaWy a day or two precediug. That was ruade up presumably from (tlie 
proceeds of) some other checks." 

It was show^n that the largest part of this défalcation oceurred in lîKlS. On 
AugiUst 22d Pinkham absconded, and later committed suicide without makint; 
réparation for his défalcations. For f urther elucidation, référence may be 
made to the testimony of Dan Phillips, one of the accountant experts called 
by plaintiff. After referring to the Mandan Mercantile Company cheek, dated 
March 36, 1907, whieh was evldently paid by the bank in March, but was not 
credited to the eustomer sending it until Aijril 5th following, the witness testi- 
fied as follows: 

"Q. Now, as an expert, when you reached that Item in the eashbook, what 
conclusion did you reach as to the status of the account of the Mandan Mer- 
cantile Company? A. I tried to locate when this money had been deposited 
from the slips the bank furnished us. Q. But you could not? A. No. Q. 
Never was deposited, was it? A. No. Q. Now, if you had taken the eashbook 
for the months of March and April and had taken the bank statenieuts re- 
turned, showing the deposlts made in the bank, and checked them, you could 
hâve ascertained the deposit account was shy just $310.22? A. We did dis- 
cover it ; yes, sir. Q. That was a simple matter? A. Since we could not lo- 
cate it in the deposits, of course it was a simple matter. Q. That is, any ordl- 
nary bookkeeper, by checking the cash account for March and April with the 
deposit account as returned by the bank for those months, would hâve dis- 
covered tlie discrepaney for that amount? A. You havegot to include your cash 
on hand to make a balance ôf it. Q. But it would hâve been discovered that 
ctieek had not been deposited, wouldn't it? A. Certainly would. * * * An 
examina tion of the bank statement at the end of Mardi would show nothiug. 
ïîhere is no entry ou the books there that the amount had been pald at that 
time. At the end of April and flrst of May the bank statements show that this 
particular item had not been deposited, but it had been entered on the eash- 
book and crédit given to the eustomer. Q. Suppose you had occasion to run 
over : the statement and there was no discrepaney in your eashbook, would 
your attention be likely to be attracted to the faet that a particular check had 
not been deposited? A.. It would — certainly would. You might not in every in- 
dividual item tliere, but you can pick out any large item and see if that cor- 
responds witli the deposit as shown in your bank statement. Q. If you were 
to pick out a particular item — -be suspieious ard go through the bank state- 
hient to see If that particular Item had been deposited — you would diseover 
it? A. Yes, sir; I certainly would. Q. But what I am asking you is whether, 
on receivlng the bank statement of this kind In the month of April — your 
books balanced regularly — there vrould be nothing to excite your suspicions 
and cause you to make a coraparison of your cash items and of your items of 
account with thèse items ? A. Yes, there would. I would run across the item, 
for instance, of $310.22. I would look to see where it Iiad been deposited, and 
cannot flnd a deposit for it. Q. I understand. But suppose this comes back 
to you at the end of the month and your eashbook is balanced, Is there any- 
thing that excites your suspicion by that fact which would prompt you to go 
through your books and compare every item to see if there is a discrepaney? 
A. There might be. Q. But, I say, is there? A. No, not on the face of thèse 
bank statements. Q. And If your bocks balanced, on receivlng this, as a book- 
keeper, would there be anythlng to prompt you to go back and make a sus- 
picion against a man you trusfed and check over every item of his account 
and see whether every crédit lie had given on liis account was identical with 
this statement? A. There would not. Q. Would there be anything suspicions 
to prompt you to Investigate? A. There would not as long as we had ail In 
balance. Q. In the ordiiiary course of bookkeepiiig. if, when you reeolved your 
cash balance and it corresponds with your stub book and your cash balances, 
would you go iuto détails and examine each Item tosee If the balance and items 
were correct? A. It is customary to do so ; yes, sir. Q. That is, to run over 
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every item? A. Go over an item and clieck It ofC. Q. On tlie statement? A. 
On tlie statenient ; yes, sir." 

F. S. Blattner, L. B. Da Ponte, and John E. Heasty, for plaintiff in 
error. 

Hughes, McMicken, Dovell & Ramsey, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. I 

WOLVERTON, District Judge (after stating the facts as above). 
While this is ostensibly an action to recover for cash items alleged to 
hâve been wrongfuUy paid by the bank to an agent of the plaintiff 
unauthorized to receive the same, yet it involves an account between 
the bank and the plaintiff, wherein, by the theory of plaintiff, the items 
should hâve been included by placing them to the crédit of plaintiff 
instead of paying them ont as was done. The défendant, after putting 
in issue the alleged want of authority of the agent to receive such cash 
payments, answers in effect that, by reason of the giving out of the 
passbook by défendant to plaintiff, and the monthly balancing thereof 
and settlements concerning the same, an account was stated from time 
to time between the parties, and that plaintiff" is now estopped to ques- 
tion the verity of such account. This is in short what is left of the 
entire controversy between the parties. It ail hinges about the effect 
of the use of the passbook, the monthly statements made by the bank 
concerning the transactions with the plaintiff, and the plaintiff's acts 
and conduct with respect to such statements of account. It is furthcr 
asserted, in the same connection, howcver, that, if it be true that Pink- 
ham dealt with the checks and funds of the plaintiff in an unauthorized 
manner, plaintiff, by the exercise of ordinary care in its business and 
in the examination of the passbook and the monthly statements madc 
by the bank in connection therewith, could and would bave discovered 
the same, and that it should therefore hâve notified the bank of the 
irregularity, and thus hâve protected.it against further payments to 
Pinkham, and that, because of plaintiff's négligence in this particular, 
the bank should not be held liable upon such subséquent payments. 

Two principal questions are presented upon the record : 

First, it is urged that it is a depositor's duty to check and compare 
the statements furnished by the bank, purporting to show the state of 
his account, with his books of account, and to make such investiga- 
tions as will enable him to verify such statements, and thereby to de- 
tect any inaccuracy concerning them. It is insisted that, had this rule 
been observed, Pinkham's misconduct would hâve been discovered in 
April or May, 1907, and , further loss would bave been prevented ; 
hence that plaintiff is not entitled to recover for checks thereafter 
cashed by Pinkham. 

Second, it is urged that it was incumbent upon the plaintiff to exer- 
cise reasonable care in supervising the acts of Pinkham, its agent, and 
especially that part of the duty assigned to him in chccking up the 
bank statements, and that, had the plaintiff performed its duty in this 
regard, it would readily bave discovered the peculations of Pinkham 
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in April, and, for this further reason, that i-ecovery should not be had 
for checks cashed subséquent to that date. 

Appropriate instructions to the jury were framed to cover thèse 
contentions, but the court refused to give them, and error is assigned. 

The question as it respects Pinkham's authority to receive thèse 
cash payments as agent of plaintiff, whether real or apparent, was fully 
submitted to the jury by clear and pertinent instructions, and the jury 
found against the défendant on that issue; that is to say, they found 
that Pinkham possessed no such authority from plaintifï. 

We hâve first to détermine what was the plaintiff's duty toward the 
bank in the examination and vérification of the bank statements, ren- 
dered tnonthly, in connection with the passbook, and whether what it 
did or omitted to do in that relation has estopped it from recovering 
any part of the moneys sued for. 

Without discussing the doctrine of estoppel, and the principle upon 
which it is based, we may hère assume that, if it was the duty of plain- 
tiff to examine thèse bank statements as rendered, and if, by such ex- 
amination as plaintiff was bound to give them, a disclosure of Pink- 
ham's irregular actions in cashing thèse checks would hâve resulted, 
then plaintiff would be obliged to notify the bank thereof , and by neg- 
lect so to do would be estopped to recover for payments subsequently 
made. We say by such examination as the plaintiff was bound to give 
to the statements rendered by the bank in connection with the pass- 
book, because the spécial inquiry is : What was the plaintiff's duty in 
that particular ? 

It has long been the usage of banks to give out passbooks to their 
customers, in which the latter are credited with their proper deposits. 
Thèse passbooks are sent in as occasion may seem to demand, often 
periodically and by request of the bank, as well as upon the volition 
of the depositors, and are posted, or statements returned with them, 
along with the paid checks or vouchers, showing the condition of the 
depositor's account upon the books of the bank. It matters little 
whether the passbooks are sent in voluntarily or by request of the 
bank to be posted — the purpose and effect of the statements rendered 
by the bank in connection therewith are the same. They not only af- 
ford a means whereby the depositor may discover errors to his préju- 
dice, but furnish évidence in his favor in the event of dispute or liti- 
gation with the bank. They serve to protect him against the careless- 
ness and fraud of the bank. The right thus accorded by banks to fré- 
quent accountings in this manner, so that the depositor may keep in- 
formed as to the condition of his account as it appears upon the books 
of his depositary, is one of such manifest advantage that it entails a 
corrélative duty upon the depositor. It requires of him an examina- 
tion of the account rendered, and, if errors or omissions become ap- 
parent, it is then incumbent upon him to bring them to the attention 
of the bank, by returning his passbook for correction, or by other con- 
venient method. Otherwise, his silence will be regarded as an ad- 
mission that the entries as shown are correct. As is said in Leather 
Manufacturers' Bank v. Morgan, 117 U. S. 96, 107, 6 Sup. Ct. 657, 
660 (29 L. Ed. 811): 
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"The depositor camiot, therefore, without injustice to the bank, omit ail ex- 
fimination of hls account, when thus rendered at his request. His f allure to 
miike it or to hâve it ruade, wittiin a reasonable time after opportunity given 
for that puixiose, Is inconsistent with the object for which he obtalns and uses 
a passbook." 

So it was held in that case that the question of whether the depos- 
itor exercised the proper degree of care required of him in the exam- 
ination of statements rendered him by the bank in writing up his pass- 
book, under the circumstances disclosed by the évidence, including the 
relations of th-^ parties and the estabUshed usages of business, was one 
for the jury, and the cause was accordingly reversed and remanded. 
The case was one where a confidential c'erk, a youth of about 17 years 
of âge, having the entire management of his employer's office, forged, 
by raising them, certain checks which his employer, as agent of Ash- 
burner & Co., had drawn upon their account with the défendant bank. 
Pursuant to his employer's instructions, the clerk filled up certain 
checks, between the dates of September Jl, 1880, and February 13, 
1881, which, being signed by his employer, were altered by the clerk 
before they were taken from the office, and then by him presented to 
the bank for payment. The bank paid them, and the clerk accounted 
for the amount of the checks as originally drawn, and appropriated 
the amount measured by the raise. When the checks were drawn, 
their true amounts were entered regularly upon the stubs of the check- 
book, but the clerk forced the footings of the stubs by making the false 
additions equal to the increase of the altered checks. The employer's 
passbook was written up at the bank October 7 and November 19, 

1880, and January 18, 1881, and balances struck showing the amount 
of crédit upon each of the dates. Upon each date the book was re- 
turned with ail checks that had been paid subséquent to the previous 
balancing, including the altered checks. Across the face of the pass- 
book was written at the date of balancing the number of checks re- 
turned. At each time as the book was returned, the clerk destroyed 
such of the checks as he had altered. The clerk was intrusted, the em- 
ployer having implicit confidence in him, with the balancing of the 
checkbook when the passbook was returned ; the employer's attention 
at times being attracted to the statements made by the bank. He usu- 
ally kept track of the balance as shown by the checkbook. 

The employer discovered the forgeries, which were so cleverly made 
that they were difficult of détection, about the Ist or 2d of March, 

1881. The clerk had remained away from the office for a day, and 
the employer made comparison of the passbook with the stubs of the 
checkbook. Finding that a certain number of checks appearing on the 
stubs were not charged against him on the passbook, he returned the 
passbook to the bank to be again balanced. This being donc, two 
vouchers were returned which were found to be altered, and this led 
to the discovery of ail the altered checks. The bank having charged 
such overpayments to the account of the depositor, suit was instituted 
to recover them as for a balance upon account. It appeared by the 
employer's testimony that, had he made such examination as was made 
by him in March at either of the previous balancings of the passbook, 
he would hâve detected the forgeries, and thus would hâve been en- 
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abled to protect the bank against further payment of the altered checks 
by giving it timely notice. It goes without saying that, if the forgeries 
had been discovered, a duty would at once hâve devolved upon the de- 
positor to notify the bank, so that it woukl net pay other like forged 
checks; but the inquiry relates to the character of diligence required 
on the part of the depositor that he may test the correctness of the ac- 
counts rendered and balanced in connection with the passbook. If he 
has omitted the proper care and diligence in the examination of siich 
balanced accounts, the duty to notify his depositary of errors and ir- 
regularities in the account rests upon him with the same weight as if 
the irregularities were actually known to him. Otherwise, the deposi- 
tary would sufifer through the négligence of the depositor. It was 
held in this case that the depositor owes the further duty to the bank 
of properly supervising the conduct of his agent in the examination 
of the bank statements, where it appears that the agent was the person 
who committed the frauds and had an interest in concealing them. 
The duty of making proper examination of the balanced passbook 
when retUrned to the depositor is said to be a primary one which is 
devolved upon the principal, and he must either attend to it himself 
or see to it that some compétent person discharges it for him. But 
where that duty is intrusted to the same person who has charge of the 
transactions which go to màke up the account, then it is incumbent 
upon the principal to show due and proper care in supervising the con- 
duct of that agent while acting in the discharge of that (the princi- 
pal's) duty. What that duty is dépends upon the peculiar facts and 
circumstances of each particular case. The court, speaking to that 
subject in the case under review, says : 

"It Is suffleleiit to say tliat the latter's duty (tlie depositor's) is discharged 
when he exercises such diligence as is required l)y the circumstances of the 
particular case, including the relations of tlie parties, and the established or 
known usages of banking business." 

iVTyers v. Southwestern National Bank, 193 Pa. 1, 44 Atl. 280, 74 
Am. St. Rep. 672, was a similar case to that of Bank v. Morgan. Hère 
a confidential clerk forged numerous checks, which were paid by the 
bank and charged to his employer's account. The duty of the clerk 
included the making of deposits, occasionally handing în the bank book 
to be written up and balanced, and, when that was donc, then to re- 
ceive the canceled checks, with the payment of which the bank had 
credited itself , and to deliver the same to his employer for examination 
and approval. Further than this, he was charged with the duty of 
verifying the bank book as the same was written up and balanced from 
time to time, and reporting the resuit to his employer. This the clerk 
professed to do, but in fact falsified his employer's books, and falsely 
reported that, the balances were correct. During the period involved 
the bank book was balanced 12 times. 

"If, at the time of each setttement," says the court, "the forged checks liad 
been exaniiued by the plaintiff, or if the number and the agsregate aniouiit of 
the cliceks had been conipared witli the number and amounts of tiie c-hecks 
separately entered in the bank l)ook, or if tlie clieeks had betni coiupared witli 
tlie stubs of the clieclcbook, or if the additions of the deiiosirs niid checl,s ou 
the eliockboolv had been examlned, the forgery «"ould ha\'e boini discovered." 
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Based upon thèse premises, it was held as matter of law that llic 
plaintiff was not entitled to recover ; the court further saying : 

"In coiitemplatinn of law, tlie delivei-y of the oliceks to plaiutiff's clerk was 
a (lelivery by tlie bank to the plaiDtiff himself, as the liasis on whioh its crédits 
were claimed. The bank was ttierefore entitled to hâve them examined, and. 
if rejected, retumed within a reasojiahle tlme. Tliat was not done, and, be- 
eause of plaintiffi's failure to perforni lus duty in that resard, be should not 
be pennitted to recover. Any otUer rule wouid he ineonsistent uot only with 
gênerai and long-established custoui, but also with well-settled prlnciples of 
law on the subject." 

In another case (]\Iorgan et al. v. United States Mortgage & Trust 
Co., 125 App. Div. 23, 109 N. Y. Supp. 274), under very similar cir- 
cumstances, the question whether the depositor was guilty of negh- 
gence such as would reheve the depositary from habihty upon forged 
checks, paid subséquent to a time when the forgeries should hâve been 
discovered, was submilted to the jury. 

In Critten v. Chemical Nat. Bank, 171 N. Y. 219, 63 N. E. 969, 57 
h. R. A. 529, the plaintiffs had in their employ a clerk whose duty it 
was to fill up checks to be drawn in the course of the business, to make 
corresponding entries in the stubs of the checkbook, and to présent 
the checks so prepared, together with the bills in payment of which 
they were drawn, to one of the plaintiffs for signature. The party 
signing would place the check, together with the bill, in a sealed en- 
velope properly addressed, and put it in the mailing drawer. During 
the period of time from Septcmber, 1897, to October, 1899, the clerk 
in 24 separate instances abstracted one of thèse envelopes' from the 
mailing drawer, opened it, and with acids obliterated the name of the 
payée and the amount specified in the check, then made the check pay- 
able to cash, raised the amount, and drew the money on if from the 
défendant bank. From the money drawn he paid the bill, and appro- 
priated the excess. The checks so altered were charged to the account 
of plaintiffs, which was balanced every two months, and the vouchers 
returned to them. To the clerk was intrusted the duty of verifying 
the bank balance. At a time when the clerk was away, this duty was 
assigned to another, and he discovered the irregularity, and with it 
the forgeries. Under thèse facts, the court held that it was not toc 
much, in justice and fairness to the bank, to require of the depositors, 
where they had such a record as they possessed, to exercise reasona- 
ble care to verify the vouchers by that record. It is said, in effect, that 
the knowledge of the forgeries that the clerk had was in no respect to 
be attributed to the plaintiffs, but that plaintift's were chargeable with 
such information as a comparison of the checkbook would hâve im- 
parted to an innocent party previously unaware of the forgeries. 

So in Hardy & Bros. v. Chesapeake Bank, 51 Md. 562, 34 Am. Rep. 
325, which is analogous on the facts to the preceding cases, the court 
says: 

"It must fee borne In inind that the appellants were not bouiid at their péril 
and under ail circunistances to detect the forgery. They were .siuiply b.ound 
to refrain from doing any aet that would reasouably bave the effect of niis- 
leading the appellee to Its hurt or injury, and not fail to do any act that 
posidve duty required them to do for the protection of the appellee. * » * 
We thcrefore think that the jury should hâve been required to fiud elther that 
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the appellants liad Icuowledge in fa et tliat the foi-Reries had been committed. 
or that, froin carclessness and indifférence to tlie rights of others, tliey failed 
to iuform themselves from sources of Information readily accessible to tbem, 
and whicb, by the exercise of ordlnary diligence as business men, would hâve 
diselosed to them the fact that the forgeries had been committed. If such facts 
be found to exist, then It must be also found, In order to work an estoppel, 
that the appellee acted, in honoring and paylng the nine checks in question, 
in référence to tlie couduet of the appellants in failing to make known an ob- 
jection to the account as stated and balanced in tlie bankbook on the l.'îth of 
•Tuly, 1873, and that such omission and neglect of the appellants did in fact 
mislead the appellee into the error of paying the jiine forged checks now in 
dispute." 

Again, in speaking of the duty of a depositor in relation to the ex- 
amination of his passbook when written up by the bank, the court con- 
tinues : 

"What is such duty may not in ail cases be easy to détermine ; but we 
think it not too much to say that, in a case like the présent, there is a duty 
owing from the custonier to the bank to act vvith that ordinary diligence and 
care that prudent business men generally bestow in such cases, in the exîunina- 
tion and comparison of the débits and crédits contained in his bank or pass- 
book, In order to detect any errors or mistakes therein. More than this, under 
ordinary circumstauces, could not be required." 

Another case of interest to note is Dana v. National Bank of the 
Republic, 133 Mass. 156. That case turned specifically on the question 
of ratification, because there w.as but one check that was forged and 
paid and that entered into the bank's statement of account. The fol- 
lowing observations are found in the opinion of the court : 

"The plaintiffs owed to the défendant the duty of exerclsing due diligence 
to give it information that the payment was unauthorized; and this included 
not only due diligence in giving notice after knowledge of the forgery, but 
also due dillgenoe iu discovering it. If the plaintiflPs knew of the mistake. or 
if they had that notice of it whieh consists in the knowledge of facts whîeh. 
by the exercise of due care and diligence, will disclose it, they failed in their 
duty ; and adoption of the check and ratlfleatlon of the payment will be im- 
plied. Théy cannot now require the défendant to correct a mistake to its in- 
jury, from which it might hâve protected itself but for the négligence of the 
plaintlfCs. Whether the plaintlfCs were required, in the exercise of due dili- 
gence, to read the monthly statements or to examine the checks, and how eare- 
ful an examlnatlon they were bound to make, and what inferences are to be 
drawn, dépend upon the nature and course of dealing between the parties, and 
the particular ciix-umstances under which the statements and checks were de- 
livered to them." 

In the light of thèse authorities, it is manifest that the depositor 
sustains such a relation to his banker as that he is bound to give heed 
to the periodical statements coming from the bank in connection with 
the return of his passbook showing the balancing of his account with 
the bank. If he interposes no objection to such statements, the pre- 
sumption naturally follows that he deems them correct. The bank has 
a right to rely upon such presumption, and to act upon it in the fu- 
ture. If, furthermore, transactions of an irregular character hâve been 
noted therein, such as the inadvertent payment of checks and drafts 
by the bank beyond the scope of express authority, it may be, depend- 
ing upon the peculiar facts and circumstances attending the transac- 
tions themselves, that the depositor will be subsequently estopped to 
<leny the authority of the bank to make such payments. The duty 
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thus clevolving upon the depositor is one that lie is eutitled to perionn 
by himself or through another. If he désignâtes another for the pur- 
pose, he must exercise proper care and circumspection in selecting a 
person in whom confidence and trust may be reposed, for, unless he 
does, he may make himself responsible for the fraudulent acts of his 
agent. But, having used such reasonable and proper précautions, he 
cannot be held liable for the deceitfui and dishonest acts of his agent, 
for the simple and very potent reason that the agent is not his agent 
for such purposes. As to them, the agent is acting wholly without the 
scope of his authority. To many détails of an extensive business, it is 
impossible for the owner or manager to give personal attention, Nor 
is it expected that he will set a watch over the particular conduct of 
ail his agents so that he will be personally advised of ail they may do. 
If he exercises the ordinary care and diligence that business men are 
wont to exercise in the sélection of capable and honest agents, and is 
then ordinarily watchful in the gênerai conduct of his business to de- 
tect dishonesty and fraud by those acting for him, that is ail that those 
dealing with him can expect or demand. What an agent does for the 
principal, however, acting within the scope of his authority, becomes 
the act of the principal, and so it is that the knowledge of the agent, 
acquired in the legitimate discharge of the duty assigned him, must 
be deemed to be the knowledge of the principal. But it is neither rea- 
sonable nor just to impute to the principal knowledge coming to the 
agent acting in disregard of his instructions or in fraud of his prin- 
cipal's interests. It being the duty of the depositor to examine the 
statements of his bank when periodically balancing his passbook, it 
must foUow that he is charged with knowledge of what those state- 
ments contain, whether he makes the examination in person or through 
an agent designated for the purpose. Logically, also, he must know 
the State of his own accounts, if regularly and honestly kept. He is 
not bound to know what a dishonest clerk may hâve inserted therein 
contrary to the fact, and with a purpose of deceiving and defrauding 
him ; but he would be bound to know what the legitimate f acts or en- 
tries would disclose if followed to their natural séquence in the exer- 
cise of ordinary business care and alertness. That is to say, if legiti- 
mate entries and the manner of their entry in books of account or 
bocks of business memoranda would be suggestive of other facts, or 
would lead to further inquiry before an ordinarily prudent man, act- 
ing in business concerns, would be satisfied, then the principal must 
know what the inquiry would resuit in if the information at hand were 
followed to its natural tendency. 

Now, to apply thèse principles to the case in hand. We find that, 
when the passbook was written up and returned by the bank, Phillips, 
another clerk of the mill company, would check the statements over 
with the company's books to verify their accuracy, and when the bank's 
statements corresponded with the cashbook and the checkbook, and no 
irregularities appeared, he did not pursue the inquiry further. Nor 
was there any occasion to, the fact being ail the time that the entries 
in the checkbook, and the items returned as deposited in the bank, 
stated the facts truly. The items appropriated by Pinkham, while 
they should bave been placed to the mill company's crédit at the bank, 
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and therefore slioulcl hâve appeared upon the company's deposît ac- 
count, being withdrawn from the bank in cash, were not proper for 
entry in the bank account, either upon the débit or crédit side thereof. 
Hence an examination of the bank's written up passbook, with a re- 
turn of the checks or a Hst of the items deposited, would not reveal in 
any way the fact of the wrongful negotiation of the checks and drafts 
remitted to the mill company from its customers. There could be no 
suggestion whateiver, from anything that appeared from thèse state- 
ments of account, or the hsts made up by Pinkham for deposit, or the 
Hsts of deposit rendered'by the bank, of any further transactions be- 
tvveen the bank and the mill company. Unlike some of the cases oî 
which note is taken hère, where the balances on the stnbs of the checks 
issued were forced and an inspection would hâve disclosed the irregu- 
larity, the bank statements, in comparison with the checkbook and cash- 
book, exhibit a biisinesslike and satisfactory record, from which no 
suspicion of irregularity could arise. 

But it îs strehuoUsly virged that, as the Mandan Mercantile Company 
received'a crédit on the 5th of April, 1907, and the item went into the 
cash account of the mill tompany, it being an item of payment which 
in the usual coiirse of business should hâve passed to the crédit of the 
mill compariy in thé bank, thé mill company should hâve taken note of 
the fact, and that, by pursuing the further inquiry which was subse- 
quently pursued, and sending out to customers for their statements of 
attountj'thé péculations of Pinkham would havè been disclosed, and 
thus the mill corripany would bave been enabled tô protect the bank 
from further cash payments, and ought to hâve done so. We think, 
however, the duty of a depositor towards his bank in relation to the 
examination of the bank statements, made in connection with its writ- 
ing up and balancing the depositor's passbook, does not reach to that 
éxtremity. The statements, as we bave shown, are rendered for the 
purpose of advising the depositor of the state of his accoimt. If those 
statements tally with the deposit slips made up by the depositor and 
the checks drawn against the bank, and if the balances agrée one with 
the other, the depositor is not obliged to look further, nor to bear in 
mind some irregularity that may appear elsewhere in his gênerai 
books, although a searching inquiry might lead to a discovery of the 
fraud. The présent case is illustrative of the principle. The mill 
company was unable to ascertain what had happened, until it sent out 
to its customers for statements of their accounts and called in experts 
to détermine the condition of its books. It was then discovered that 
the Mandan Mercantile Company crédit was given on April 5th, which 
gave a due to the line of inquiry, and led to a discovery of the fact 
that that item did not appear in the bank deposit, as it should hâve 
done; and it was found that, if the items in the mill company's cash 
account had been checked with the deposit account, it would bave 
shown that this item had not been deposited, although it is probable the 
cash had been drawn from the bank, in this particular instance, and 
put in the cash dràwer of the mill company. The inquiry which the 
défendant woùld bave had the plaintiff pursue to discover the fraud is 
collatéral to an' examination of the passbook and the record of checks 
drawn against the bank account, and it does not seem to us that the 
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plaintiff was guilty of such négligence in relation tliereto as that tlie 
question should hâve been submitted to the jury. We find no error, 
therefore, in the court's refusai to give the instructions requested by 
plaintiff. 

This disposes of the first and second points of plaintiff in error. 

The third point made is that the bank, under the circumstances 
shown by the évidence, cannot be charged with négligence for having 
paid the customers' drafts to Pinkham. The jury found that thèse 
drafts were paid by the bank without authority. That covers the is- 
sue, and disposes of it effectively. 

The fourth point is that the évidence shows a case of apparent or 
ostensible authority in Pinkham to cash customers' drafts. This is 
also one of the very questions presented to the jury, and the défendant 
is concluded by its verdict. The question was certainly not, under the 
évidence, one of law for the court. 

The next and last point made is that : 

"The proof shows that In many instances Pinkham accoUnted for the pro- 
oeeds of the customers' checks cashed by depositing the same In the cash 
drawer. In no Instance of this kind can the bank be held liable, even though 
the proeeeds of said checks were so used for the purpose of making good sums 
previonsly abstracted from the cash drawer." 

Touching this question, the court instructed the jury as f ollows : 

"It is not incumbent lipon the mil! company In order to make out its case to 
prove that Pinkham did not brlng this money down to the offic-e of the mlll 
Company or to prove that he did not lise the money for the purposes of the niill 
Company. If the niill Company has establjshed, In addition to the admitted 
facts. that Pinkham cashed — if the mill company has established, as it has by 
the admitted facts, that Pinkham cashed— thase checks and received the money, 
then, unless a prépondérance of the évidence shows that Pinkham was au- 
thorized to reeeive it, the plaintiff is entitled to recover, because, under the 
circumstances, the bank has paid the money to a person who had no authority 
to reeeive it ; and in this state of affalrs the mill company was not bound to 
trace the money after it reached the hands of an «nauthorized person, if. in 
fact, that money was paid to an unauthorlzed person. If Pinkham was unau- 
thorized, and if in fact that money did reach the office of the company. that 
would be a matter for the bank to prove, becanse if it once paid money to 
an unauthorlzed person it could only justlfy itself by provins that this money 
did reach this mlll company or was otherwlse used for the beneflt of the 
mill company." 

To this instruction there is no exception, and by it also the plaintiff 
in error is precluded. 

Finding no error in the record, the judgment below is affirmed. 
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(Circuit Court of Appeals, Elghth Circuit. August 20, 1910.) 

No. 3,038. 

1. Appeal and Beeob (§ 843*) — Moot Questions. 

Where, pending suit to enjoln a postmaster from depriving eomplain- 
ant of the right to seud its publication through the mails as secotid-class 
matter, complainant made another application for entry, which was 
granted, and complainant ever since had enjoyed the privilège, whether 

•For other cases see same topie & § numeek in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexe» 
t Rehearing denled November 7, 1910. 
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the Postmaster General, in determinlng that eomp^aInaTlt was not pre- 
viously entitled to second-elass rates, erroneously proeee<1e(l on the as- 
suniption that the case was one of original application for entry of the 
publication as second-class matter, Instearl of one coucernine an entry 
previously aceorded, and erroneously annulled complainant's rlght with- 
out a hearing, became moot questions which would not be reviewed ou 
appeal from a decree denying an Injunctlon and dismissing the biil. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3331 ; 
Dec. Dig. § 843.*] 

2. DlSMISSAL AND NONSUIT (S 53*) — BiLI/— CHANGE OF CiRCTJMSTANCES— DlS- 

MISSAL. 

When the élément of controversy dlsappears from a case by change 
of circumstances or by act of the parties, the case will be dlsmissed, 
though complainant clalms that he ylelded to the stress of the situation. 

[Ed. Note. — For other cases, see Dlsmlssal and Nonsuit, Cent Dig. { 
107 ; Dec. Dig. § 53.*] 

3. PosT Office (§ 15*) — Second-Class Mattee— Régulations— Postmasteb 

GENEBAL— AUTHORITT. 

Rev. St. § 161 (U. S. Oomp. St 1901, p. 80), conferring on the head of 
the Post Office Department authority to prescrlbe régulations not incon- 
sistent wlth the law for the performance of Its business, the Postmaster 
General was authorized to limit the rnimber of sample copies a publlsher 
who was entitled to mail hls publication at second-çlass rates might 
send ont under those rates to aa amount equal to that of the publisher's 
legltlmate subecriptions ; the publlsher not belng entitled under Act 
Cong. March 3, 1885, c. 342, 23 Stat. 387 (TJ. S. Comp. St. 1901, p. 2669), 
prescriblng a one cent per pound second-class rate, "Includlng sample 
copies," to mail an unllmlted number of sample copies at that rate. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 22; Dec. Dig. 
I 15.*] 

4. Post Office (S 15*)-^MAir. Matteb— Seoond-Ci.ass Rates— "Peimaeilt." 

The Word "prlmarily," as used In Act Cong. March 3, 1879, c. 180, § 
14, 20 Stat. 359 (U. S. Oomp. St. 1901, p. 2647), excludlng from the sec- 
ond-class rate regular publications designed primarily for advertising 
purposes, or for free circulation, or for circulation at nominal rates, 
means "chlefly," or "prlncipally." 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 22; Dec. 
Dig. § 15.» 
For other définitions, see Words and Phrases, vol. 6, p. 5550.] 

8. Post Office (S 15*) — Rates — Seoond-Olass Matteb. 

Postal Jj&vfS, §§ 436, 456, and Régulations 1902, authorized the Imposi- 
tion of higher postage rates on sample copies sent ont by a publlsher en- 
titled to second-class rates In excess of the number of sample copies he 
Is entitled to mail at second-class' rates under his permit. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 22 ; Dec. Dig. 
8 15.*] 

6. Eqtjity (§ 41*) — Equitt Jtjeisdiction— Degal Questions. 

Complainant sued a local postmaster and assistant postmaster to en- 
join them from deprivlng It of the rlght to send Its publication through 
the mails as second-class matter. During the existence of the contro- 
versy complainant iKiid under protest $20,650 alleged excess postage, and 
also gave bond for tbe payment of other sums. Held, that complainant's 
rlght. If any, to recover the excess payments and relief agalnst the bond, 
was enforceable at law either by an action to recover the payments, or 
by a défense to an action on the bond, and hence, it being determined 
that complainant was not entitled to an injunctlon, the case eould not 

*For other cases see same topic & S numbsr In Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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be retalned to détermine such questions, but would be dismlssed with- 
out préjudice. 

[Ed. Note. — ^For otlier cases, see Bquity, Cent. Dig. §§ llG-118; Dec. 
Dig. § 41.*] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Suit by the Lewis Publishing Company against Frank Wyman and 
another. Judgment for défendants (168 Fed. 752), and complainant 
appeals. Remanded for modification, and affirmed. 

This suit was beguu March 18, 1907, by the I^wis Publishing Company, the 
publlsher of the Woman's Magazine, against Franli Wyman and James L. 
Stice, respeetively the postmaster and assistant postmaster at St. Louis, Mo., 
to enjoin them from depriving it of the rlght to send its publication through 
the mails as second-class matter at the postage rate of one cent per pound. 
The bill of complaint contains a prayer that the court ascertain and adjudge 
the amount of complainant's subseriptlon lise for the months from Septem- 
ber, 1905, to March, 1907, and that défendants be perpetually enjoined from 
iuterfering with its enjoyment of the second-class mail privilège aecording to 
the extent and llmits thereof as ascertained and decreed by the court. There 
was also a prayer for gênerai relief. An application for a temiwrary injunc- 
tlon was denied, and upon final hearing the bill of complahit was dismlssed. 
The complainant appealed. 

Shepard Barclay (Carter, Collins & Jones, P. H. Cullen, and Thomas 
T. Fauntleroy, on the brief), for appellant. 

Truman Post Young, Asst. U. S. Atty. (Henry W. Blodgett, U. S. 
Atty., on the brief), for appellees. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge (after stating the facts as above). The prin- 
cipal contention on this appeal is that the Woman's Magazine, a 
monthly publication the subscription price of which was 10 cents a 
year, had been fully accorded the right to transmission through the 
mails as second-class matter at the pound rate of postage, and the 
Postmaster General annulled it without the hearing provided by law. 
Act March 3, 1901, c. 851, 31 Stat. 1107 (U. S. Comp. St. 1901, p. 
2655). The décision of the Postmaster General proceeded upon the 
assumption that the case was one of an original application for entry 
of the publication as second-class matter instead of one concerning 
an entry previously accorded. But whatever the true situation in this 
respect may hâve been and whether a légal hearing was had are 
questions that need not now be determined. After the order com- 
plained of was made by the Postmaster General, and while this suit 
was pending in the Circuit Court, complainant made another applica- 
tion for entry, and upon compliance with certain requirements of the 
department it was granted. Complainant has ever since enjoyed the 
privilège. Manifestly, therefore, whether it had been previously ac- 
corded, and, if so, whether it was annulled without a hearing, are moot 
questions, The functions of a judicial tribunal do not extend to the 
déclaration of abstract principles of law or the détermination of ques- 

*For other cases see same topie & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tions of fact not involved in actual controversy. Wlien the elcment 
of controversy disappears from a case through a change of circiim- 
stances or b}^ the act of the parties, the case will be dismissed. It is 
no answer for a party to say he yiclded to the stress of the situation. 
American Book Co. v. Kansas, 103 U. S. 49, 24 Sup. Ct. 397, 48 L. 
Ed. G13; Mills v. Green, 159 U. S. 651, IG Sup. Ct. 133, 40 L. Ed. 
393. Complaint is made, however, that the right finally accorded 
coinplainant is not ail it was entitled to under the law. In admitting 
the publication to entry at the second-class rate the department limited 
the sample copies that mig'ht be so transmitted through the mails to a 
number equal to that of the legitimate subscribers. It is contended 
that when a publisher has once been accorded the second-class privilège 
there is, as long as he retains it, no limit to the number of sample 
copies he can send through the mails at the pound rate. This conten- 
tion is based on the language of the act of March 3, 1885, which pre- 
scribes a postage rate of one cent per pound or fraction thereof for 
publications of the second class "including sample copies." Act March 
3, 1885, c. 343, 23 Stat. 387 (U. S. Gomp. St. 1901, p. 2669). The act 
does not specifically place a limit on the number of sample copies, and 
it is claimed the department can therefore impose none. The words 
"including sample copies" were also in Act March 3, 1879, c. 180, § 
11, 20 Stat. 359. We think that under the authority conferred by 
Congress (Rev. St. § 161 [U. S. Comp. St. 1901, p. 80]) upon the 
head of the department to prescribe régulations not inconsistent with 
law for the performance of its business, the Postmaster General may 
lawfully impose such a limitation. The act of Congress does not pur- 
port to grant an unlimited privilège as to sample copies, and its very 
generality and indefiniteness invites a supplementary régulation. It 
is not necessary to the validity, of a departinental régulation that spécif- 
ie statutory authority for it be discovered. It would be impracticable 
to set forth in the statutes ail the rules for the conduct of the business 
of the great executive departments of the government, and Congress 
bas wisely confined itself to marking gênerai outlines and imposing 
gênerai limitations, leaving the subordinate and supplemental détails 
suggested by practical expérience to be prescribed by the heads of the 
departments. A departmental régulation must not be inconsistent 
with the statutes, but it may be by way of exécution or supplément. 

There is another considération which bears upon the limitation of 
the number of sample copiés that may be mailed at the second-class 
pound rate. Section 14 of the act of March 3, 1879, excludes from 
the second-class rate "regular publications designed primarily for ad- 
vertising purposes, or for free circulation, or for circulation at nominal 
rates." In the sensé of the statute, "primarily" means "chiefly or prin- 
cipally." The second-class pound rate of posta.ge was intended for 
newspapers and periodicals published for the dissémination of informa- 
tion of a public character or devoted to literature, the sciences, arts, 
or some spécial industry and circulated for the most part among bona 
fide subscribers, and not for publications designed principally for ad- 
vertising purposes or for free circulation or circulation at nominal 
rates. Obviously the number of copies distributed gratuitously has a 
direct bearing upon the primary or chief design of the publication. 
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whether really for subscribers at a substantial or comiieiisatory piice, 
or, on the other haiid, at a nominal priée and for advertisirig pur[X)ses. 

It is also eontended that, thougii a gênerai postal régulation lias bcen 
prescribed making an excess of saniple copies évidence that the pulj- 
lication is primarily designed for advertising, etc., there is none author- 
izing the imiïosition of a higher jiostage rate on such excess while the 
entry as second-classs matter reniains in force, imrevokcd. W'e think, 
however, the authority denied by complainant is dcduciijle froni sec- 
tions 43(j and 'ôG of the Postal Laws and i^egulations of l'MVi. Sec, 
also, section 338, Postal Guide Dec. 1, 1905, p. 1041, and Circular ■^l, 
at page 104.5. 

Our attention is directed to various amendments of the régulations 
affecting mail matter of the second class promulgated December 4, 
1907, and effective January 1, 1908 ; the latter date being subséquent 
to the entry finally accorded complainant's publication. Thcse amend- 
ments are not directed specially at complainant, but affect ail publica- 
tions of that class in the country, and it would be foreign to our 
province to attempt a gênerai judicial examination of them to define 
for the future the status of complainant's magazine and its rights. 
The courts do not sit in gênerai review of the actions of the executive 
departments, but await the occurrence of some concrète controversy 
and its présentation according to the settled rules of pleading and 
practice. 

During the existence of the controversy, complainant paid tmder 
protest $20,650 for postage in excess of the amount calculated at the 
second-class pound rate, and also gave bonds for the payment of other 
sums. It is now eontended that this suit should proceed for the recov- 
ery of the excess payments from the défendants and for the disposition 
of the bonds that were given. As already stated, the défendants vvere 
respectively the postmaster and assistant postmaster at St. Louis, Mo. 
The acts of Congress make it the duty of a postmaster to deposit ail 
postage receipts at his office in the Treasury of the United States and 
a neglect to do so an offen.se. Rev. St. §§ 407, 4051, 4053, 4054 (U. S. 
Comp. St. 1901, pp. 228, 2754, 2755). There are some quahfications 
of this, but thev do not afifect the point presentlv to be mentioned. 
Act March 3, 19''05, c. 1480, § 2, 33 Stat. 1091 (U. S. Comp. St. Supp. 
1909, p. 1024), provides that whenever "it is shown to the satisfaction 
of the Postmaster General" that postage bas been collected in excess 
of the lawful rate, "he may in his discrétion" authorize the postmaster 
to refund the amount out of postal receipts in his hands. It would be 
an interesting question whether the doctrine of Cary v. Curtis, 3 How. 
236, 11 L. Ed. 576, applies, and an action would lie against the défend- 
ants under tlie circumstances shown in the record. See, also, Curtis' 
Adm'r V. Fiedler, G7 U. S. 461, 17 L. Ed. 273; Collector v. Hubbard, 
12 Wall. 1, 20 L. Ed. 272; Philadelphia v. Collector, 5 Wall. 720, 18 
E. Ed. 614. It should be observed in this connection that Teal v. Fel- 
ton, 12 How. 284, 13 L. Ed. 990, was an action in trover for wrong- 
fully detaining a copy of a newspaper, not an action to recover postage 
claimed to be excessive, but which the law required the postmaster to 
dejiosit where it was no longer under his controL Again. the amounts 
claimed by complainant as excess payments are withheld according to 
1S2 F.— 2 
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the décision of the départaient as to the number of legitimate subscrib- 
ers to complainant's publication and the number of sample copies com- 
plainant was entitled to mail at the pound rate. The question suggests 
itself whether this décision of the department is one of fact or of 
mixed law and fact and, therefore, within Bâtes & Guild Co. v. Payne, 
194 U. S. 106, 109, 24 Sup. Ct. 595, 597 (48 h. Ed. 894), where it was 
said : 

"The rule upon tUis subject may be summamed as follows: That where 
the décision of questions of fact is committed by Oongress to the judgment 
and discrétion of the head of a department, his décision thereon is eoncJu- 
sive; and that even upon mixed questions ci: law and tact, or of law alone. 
his action will carry with It a stroug presumption of its correctness. and the 
courts will not ordinarily review it, although they may hâve the ix)wer, and 
will oecasionally exercise the right of so doing." 

But thèse questions need not be determined. If complainant has a 
cause of action for the excess payments made under protest it is clearly 
a légal one ; and adéquate relief against the bonds eiven bv complain- 
ant is obtainable by défense when action is brought on them by the 
government. There is nothing of an équitable character in the cause 
of action or the défense. True, when involved in a suit of which a 
court of equity has jurisdiction, matters of légal cognizance may be 
disposed of if incidental to thè équitable relief that is granted. But 
it appears hère that at the instance of complainant the case it had in 
court assumed such a phase that no injunction or other équitable 
relief could be granted. It is as though complainant had amended its 
bill by withdrawing ail averments calling for the interposition of a 
court of equity. Under such circumstances a court should not retain 
the case for purposes purely légal. In Mitchell v. Dowell, 105 U. S. 
430, 26 L. Ed. 1142, the court said: 

"The rule is that where a cause of action cognizable at law is entertained 
in equity on the ground of some équitable relief sought by the bill, which it 
tums ont cannot, for defect of proof or other reason, be granted, the court 
1b without jurisdiction to proceed further, and should dismiss the bill with- 
out préjudice." 

See, also, Kramer v. Cohn, 119 U. S. 355, 7 Sup. Ct. 277, 30 I^. Ed. 
439; Lewis Pub. Co. v. Wyman (C. C.) 168 Fed. 756; Cumb^rland 
Building & Loan Ass'n v. Sparks (C. C.) 106 Fed. 101. There is a 
qualification of the rule in patent cases where complainant is entitled 
to an injunction when the suit is begun but the patent expires before 
final decree. It is held in such cases there may nevertheless be an 
accounting for damages and profits. Carneeie Steel Co. v. Colorado 
Fuel & Iron Co., 91 C. C. A. 229, 165 Fed. 195. But the gênerai rule 
is as above stated. 

It is suggested that ground of equity jurisdiction will be found in 
the necessity for an accounting as to an alleged excess of postage 
exacted by the government. Passing the question whether mère vol- 
ume of items in the claim of a party and the difficulty of proving them 
makes a complexity or intricacy of accounts for cognizance in equity 
(United States v. Bitter Root Co., 200 U. S._ 451, 26 Sup. Ct. 318, 50 
L. Ed. 550), it is clear this suit was for an injunction, not for an ac- 
counting except as the latter niight be an incident to the awarding of 
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an injunction. There was no prayer for an accounting. The prayer 
for gênerai relief means relief agreeable to the case made in the bill. 
Lewis Pub. Co. v. Wyman (C. C.) 168 Fed. V'.'^G, which was a case 
involving another publication of complainant, is in point. In this con- 
nection, we note the statement in defendant's brief that other cases are 
pending in which the complainant hère is seeking to recover the 
postage paid under protest and also cases in which the government 
claims postage still due on excesssive mailings. 

The dismissal of complainant's bill should, however, hâve been 
without préjudice to its rights at law in respect of the excess payments 
of postage and the bonds. 

The cause is remanded to the Circuit Court for a modification of 
the decree accordingly, and, as so modified, the decree is afRrmed. 

SANBORN, Circuit Judge (dissenting). I find myself unable to 
concur in the opinion of the majority that this has become a moot case 
or that the complainant has a remedy at law so prompt and efficient as 
to bar relief in equity. The admissions of the défendants and the 
évidence in this case hâve convinced me that the Woman's Magazine 
was admitted to transmission in the mails as second-class matter in 
October, 1902, that from that time forward the complainant was enti- 
tled, under the repeated rulings of the officers of the Postal Depart- 
ment and under the statutes and the régulations applicable to that de- 
partment, to the transmission of sample copies of the Woman's Mag- 
azine equal in number to the copies sent to legitimate subscribers, and 
that thèse copies of the magazine were transmitted as second-class 
matter with the knowledge, consent, and approval of the officers of the 
Post Office Department under their admission of October, 1902, until 
March 4, 1907. Those officers and the government for whom they 
were authorized to act in this matter were estopped by thèse acts from 
denying that this magazine was entitled to the benefits of transmis- 
sion as second-class matter at the pound rate of postage. Judson v. 
United States, 120 Fed. 637, 643, 57 C. C. A. 99; Kihlberg v. United 
States, 97 U. S. 398, 24 L. Ed. 1106 ; United States v. Bonness, 125 
Fed. 485, 489, 60 C. C. A. 321 ; State of Michiçan v. Jackson, L. & 
S. R. Co., 69 Fed. 116, 123, 16 C. C. A. 345 ; United States v. Willam- 
ette Valley & C. M. Wagon-Road Co. (C. C) 54 Fed. 807, 811 ; Lytle 
V. State of Arkansas, 9 How. 314, 332, 13 L. Ed. 153 ; Wirth v. Bran- 
son, 98 U. S. 118, 121, 25 E. Ed. 86 ; Harrison v. Lewis, 27 Ark. 152, 
154. 

Act March 3, 1901, c. 851, 31 Stat. 1107, provides that: 

"When any publication has been acoorded pecond-class mail privlleses the 
same shall not bo suspended or annuUed until a hearing shall be granted 
to the parties interested." 

A reasonable notice to the parties interested that the question wheth- 
er or not a second-class mail privilège shall be suspended or annulled 
will be heard, of the charges on which the demand for suspension or 
annulment is founded, and of the time and place of the hearing, to- 
gether with a présentation to the parties interested of ail of the évi- 
dence in support of the charges and a reasonable opportunity there- 



20 182 FEDERAL EErORTER. 

after to présent at the hearing évidence and argument in opposition to 
this évidence, are indispensable éléments of the notice and hearing 
required by this statute. In re Wood & Henderson, 210 U. S. 24(i, 
354, 28 Sup. Ct. 621, 52 L. Ed. 1046; In re Rosser, 101 Fed. 562, 5()?, 
41 C. C. A. 497; Michigan Trust Co. v. Ferry, 175 Fed. 607, 678, 
99 C. C. A. 221. 

On March 4, 1907, without any notice of any hearing upon the 
question of the suspension or annuhnent of the second-class mail priv- 
ilège which the complainant's publication had been admitted to enjoy, 
after a hearing at which the officer of the Postal Department in charge 
thereof informed the complainant that the only question then to be 
heard was whether or not the legitimate subscriptions to the Woman's 
Magazine exceeded 539,901, and at which hearing he expressly denied 
the request of the complainant to see or to hear and to know the évi- 
dence against it upon the charge that was on hearing and at which this 
officer and the department withheld from the complainant ail knowl- 
edge of this évidence, the officers of the Post Office Department sus- 
pended and annuUed the second-class privilège that had been accorded 
to the Woman's Magazine and refused to accept any copies of it for 
mailing at the second-class pound rate of postage. This order of the 
department was in my opinion beyondits powers and void because it 
was made without the notice and without the hearing which condi- 
tioned the jurisdiction of the officers of that department to make it. 
At that time the Woman's Magazine had more than 850,000 legitimate 
subscribers, and the complainant wa$ entitled under repeated rulings 
of the Post Office Department and under the law to send through the 
mails as second-class matter as many sample copies as it had legitimate 
subscribers, or 1,680,000 copies in ail. The illégal order of the depart- 
ment prevented the complainant from sending any of thèse copies 
through the mails at the second-class rate in the months of April, May, 
June, July, August, September, October, and November and, after 
December 17, 1907, prevented it from sending more than 686,682 
copies. 

On March 18, 1907, the complainant exhibited its bill, which set 
forth the facts which hâve been recited and the further fact that the 
défendants unlawfully had restricted the number of copies of the Wo- 
man's Magazine entitled to transmission at the second-class pound 
rate between April, 1906, and March, 1907, to 539,308, and had unlaw- 
fully required the complainant to deposit, and it had deposited with the 
défendants under protest, $17,150 to secure the payment of the unlaw- 
ful amounts demanded by them for postage in excess of the second- 
class pound rate on copies of the magazine which the complainant was 
entitled to send at that rate. The complainant prayed for a prelimi- 
nary injunction against the enforcement by the défendants of the order 
of March 4, 1907, excluding the Woman's Magazine from transmis- 
sion through the mails at the second-class pound rate, that the num- 
ber of its legitimate subscribers from September, 1905, to March, 1907, 
be ascertained and adjudged by the court, and for gênerai relief. The 
record discloses the fact tnat the défendants compelled the complain- 
ant to deposit $20,650 for postage in excess of the second-class pound 
rate and compelled it to give bonds for the payment of other large 
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sums, and it now asks that the amount owing by it on account of thèse 
claims be adjudicated, that the balance above the amount thus owing 
be returned to it, and that the bonds be canceled by decree of the court. 

On April 18, 1907, the court below denied the motion of the com- 
plainant for a preliminary injunction upon the erroneous ground that 
the Woman's Magazine had never been admitted to the privilèges of 
the second-class pound rate of postage, and at the final hearing it 
rendered a decree for the défendants from which the complainant bas 
taken this appeal. Under the pleadings and the facts which the record 
thus présents, the complainant was entitled in my opinion to the pre- 
liminary injunction for which it prayed in 1907, and at the final hear- 
ing to an adjudication of the number of copies of the magazine enti- 
tled to transmission at the second-class pound rate from September, 
1905, to the commencement of this suit, to an accounting of the 
amount due on account of the claims for postage for which the deposit 
of $30,G50 was made, to a decree for the return of the balance of that 
deposit above the amount which was justly due on account of this 
claim of excess postage, and to a decree of avoidance of the bonds 
which it had been compelled to give. 

The objection that there is no spécifie prayer in the bill for this ac- 
counting, for the détermination of the amount due to the complainant 
on account of thèse deposits, and for the cancellation of its bonds, does 
not seem to me to be either substantial or tenable. Both the pleadings 
and the évidence presented facts which entitle the complainant to this 
relief. No objection to the prayer of the bill was made in the demur- 
rer. It is the settled rule and practice in equity to grant under the 
gênerai prayer any relief to which the facts set forth in the bill entitle 
the complainant, although he is not entitled to the spécifie relief for 
which he prays. Watts v. Waddle, 6 Pet. 389, 403, 8 L. Ed. 437; 
Sage V. Central R. R. Co., 99 U. S. 334, 25 h. Ed. 394; London & 
San Francisco Bank v. Dexter Horton & Co., 61 C. C. A. 515, 528, 
12G Fed. 593, 60G ; Moore v. Mitchell, 17 Eed. Cas. G92, 694. By so 
much the more may such a court grant under the gênerai prayer re- 
lief to which the facts pleaded entitle the party when he is also en- 
titled to the spécifie relief he prays. Wilson v. Plutus Mining Com- 
pany, 174 Fecî. 317, 320, 98 C. C. A. 189. "There is nothing in the 
intricacy of equity pleading," says the Suprême Court, "that prevents 
the plaintifl: from obtaining the relief under the gênerai prayer, to 
which he may be entitled upon the facts plainly stated in the bill. 
There is no reason for denying his right to relief, if the plaintifï is 
otherwise entitled to it, simply because it is asked under the prayer for 
gênerai relief and upon a somewhat différent theory from that which is 
advanced under one of the spécial prayers." Lockhart v. Leeds, 195 
U. S. 427, 436, 437, 25 Sup. Ct. 76, 79, 49 L. Ed. 263. 

The évidence in this record and the admissions of the défendants 
in their pleadings in my opinion render the défendants liable at law 
and also in equity for the amount of thèse deposits in excess of the 
postage justly due on account of the claims made by the défendants. 
To my mind the facts they présent lead unavoidably to the conclusion 
that thèse moneys and bonds were extorted from the complainant with- 
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out lawful authority and leave the défendants without justification. 
While they may be liable at law, equity has concurrent jurisdiction 
with the law in ail cases where a long and complicated account com- 
posed of numerous items is in controversy. And it is an established 
and familiar rule of equity jurisprudence that the power is conferred 
and the duty imposed upon a court of equity which has jurisdiction 
to grant some équitable relief, to exercise its power to détermine the 
entire controversy relative to the subject-matter between the parties in 
ail its branches. The court below undoubtedly had plenary jurisdic- 
tion, and it was its duty to issue the preliminary injunction in 1907. 
It had complète authority and it was its duty to take and adjudicate 
the accounting between the parties which conditioned their rights to 
the $30,650, which had been deposited with the défendants by the 
complainant under protest, and on either ground it seems to me there 
was ample jurisdiction in equity to détermine the entire controversy. 

That the right to an injunction at the time when the bill is filed will 
sustain the grant of full relief, although at the final hearing of the 
case the right to the injunction has expired by lapse of time, is well 
settled, not only in patent cases (Busch v. Jones, 184 U. S. 598, 32 
Sup. et. 511, 46 L. Ed. 707; Clark v. Wooster, 119 U. S. 323, 325, 7 
Sup. Ct. 317, 30 L. Ed. 393 ; United States Mitis Co. v. Détroit Steel 
& Spring Co., 132 Fed. 863, 866, 59 C. C. A. 589 ; New York Sugar 
Co. V. Peoria Sugar Co. [C. Cl 21 Fed. 878 ; Chinnock v. Paterson 
P. & S. Tel. Co. [C. Cl 110 Fed. 199; Davenport v. Rylands, L. 
R. 1 Eq. 303), but also in suits in equity in. which infringements of 
patents are not involved (People v. Chicago, 53 111. 424, 428 ; Peoria 
v. Johnston, 56 111. 45; Spesrs v. New York, 87 N. Y. 359, 376; 
Dulaney v. Scudder, 94 Fed. 6, 36 C. C. A. 52 ; Patterson v. Barber 
Asphalt Pav. Co., 94 Minn. 39, 43, 101 N. W. 1064, 103 N. W. 176; 
Tayloe v. Merchants' Pire Ins. Co., 50 U. S. 390, 405, 13 L. Ed. 187). 

Again, the détermination of the portion of the $20,650 which 
the complainant is entitled to recover from the défendants involves a 
long and complicated account consisting of millions of items. For 
every copy of the magazine in excess of the 5-''9,308 copies which the 
government admitted the complainant was entitled to transmit prior to 
March, 1907, may furnish a material item of this account. While 
an action at law may undoubtedly be maintained for the amount to 
which the complainant is entitled hère, a court of equity has concur- 
rent jurisdiction of this accounting. And such a court with its delib- 
erate methods, its power to sélect men of training and expérience in 
work of this nature, its authority to consider and modify their re- 
ports after exceptions and hearings, is alone compétent to take fairly 
and to adjudicate justly the balance of such an account. The remedy 
at law which nécessitâtes the submission of such questions to a jury 
is neither adéquate nor as efficient to attain the ends of justice as the 
remedy in equity, and it cannot bar the latter. Kirby v. Railroad 
Company, 120 U. S. 130, 132, 134, 7 Sup. Ct. 430, 30 L. Ed. 569; 
Gunn V. Brinkley Car Works & Mfg. Co., 66 Fed. 382, 384, 13 C. C. 
A. 539, 531 ; Fechteler v. Palm Bros. & Co., 133 Fed. 462, 465, 66 
C. C. A. 336 ; Hayden v. Thompson, 71 Fed. 60, 63, 17 C. C. A. 592, 
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595 ; Castle Creek Water Co. v. City of Aspen, 14G Fed. 8, 14, 76 C. 
C. A. 516, 522. 

It does not seem to me that the fact to which the majority advert 
that sections 407, 4051, 4053 and 4054 of tlie Revised Statutes, requirc 
postal revenues and amonnts collected for debts due to the Post Office 
Department and amounts realized from the sales of property of that 
department to be deposited by the postmaster and the other officers 
of the department in the Treasury of the United States and make a 
neglect to do so an ofifense, is material to the détermination of the 
questions presented in this case. 

The gênerai rule of law is that an officer who, without authority or 
imlawfully, collects moneys from a victim who pays them under pro- 
test in order to obtain or préserve his légal rights, is liable to a suit 
therefor as a private person because he lias no lawful power to col- 
lect such moneys as an ofificer and his illégal act is that of himself as 
a private citizen for which he is personally liable. EUiott v. Swart- 
wout, 10 Pet. 137, 155, 156, 9 L. Ed. 373 ; Bend v. Hoyt, 13 Pet. 263, 
266, 10 L. Ed. 154. So an ofïïcer who unlawfuUy seizes property or 
infringes a patent is individually liable for the damages he causes, and 
the fact that he believes that he has lawful authority to do the act as 
an ofificer of the United States is no défense. Bâtes v. Clark, 95 U. S. 
204, 208, 209, 24 L. Ed. 471; Belknap v. Schild, 161 U. S. 10, 18, 16 
Sup. Ct. 443, 40 L. Ed. 599 ; Reagan v. Farmers' Loan & Trust Co., 
154 U. S. 362, 391, 14 Sup. Ct. 1047, 38 L. Ed. 1014. There is, it is 
true, an exception to this gênerai rule, and that exception is that where 
a spécifie act of Congress requires an officer to pay into the Treasury 
of the United States money which he uniawfully exacts from his vic- 
tim or moneys which he secures for unascertained liabilities, and where 
the officer makes such payments in accordance with this statute, and 
the statute provides for the repayment to the victims of the amounts 
uniawfully exacted, the officer is exonerated from liability either as 
an ofHcer or individually. Cary v. Curtis, 3 How. 236, 240, 11 E. Ed. 
576. But the acts of Congress cited by the majority (sections 407, 
4051, 4053, 4054, Rev. St.), as I understand them, require the officers 
and employés of the Post Office Department to pay into the treasury 
only the moneys they hâve authority to collect and those they lawfully 
collect for the United States, and there is no statute that makes it the 
duty of thèse ofïicers to pay into the Treasury of the United States 
their unauthorized or illégal exactions, so that it seems to me that this 
case falls under the gênerai rule and not under the exception. In my 
view of the case, the défendants as individuals hold the complainant's 
money as trustées de son tort to the extent of the amount they illegally 
exacted from it, and they are liable to account for and to pay thèse 
moneys back to the complainant in equity as well as at law. 

Finally, the fact that the complainant, which was deprived of ail 
its rights to use the mails during the months of April, June, July, Au- 
gust, September, October, and November, 1907, and of the accounting 
concerning the return of the amount due it on account of its deposits 
ever since they were made, succeeded on a new application made in 
September, 1907, in obtaining a part of its right to use the mails since 
December 17th in that year, does not appear to me to hâve waived its 
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right to the accounting and the adjudication of the amount due it ou 
account of the deposits or to the détermination of its right to a can- 
cellation of its bonds. Suppose that a conimon carrier by raih-oad 
compelled a shipper to deposit $20,650 with it for the privilège of 
transmitting its goods over its railroad at regular rates for nine 
rnonths on the.claim that he ought to pay $20,6o0 more than the regu- 
lar rates, and suppose that the carrier then prohibited the shipper from 
transmitting any of his goods over its railroad at any priée for eight 
months, and the shipper brought suits for an injunction against that 
prohibition and for an accounting- and a return of his deposits. Would 
the fact that the carrier subsequently .permitted the shipper to trans- 
mit a portion of new goods he had manufactured and delivered after 
the suit was brought deprive the shipper of his causes of action for 
the accounting and for the wrong or render his suit for relief there- 
from a moot case? It seems to me that this question should be an- 
swered in the négative, and that the complainant's right to the ac- 
counting and adjudication of the controversy over the moneys it de- 
posited under protest in order that it might be permitted to exercise 
its right prior to March, 1907, remains unadjudicated and unaffected 
by the fact that it succeeded in exercising a part of its right in De- 
cember, 1907, and thereafter, and that the wrong inflicted upon it by 
the refusai to permit it to exercise that right according to Iz-w from 
March, 1907, to December, 1907, still remains unredressed and unre- 
leased. 

In my judgment the decree below should be reversed, and full re- 
lief in equity should be granted to the complainant in this suit 



LAYTON PURIi] FOOD 00. v. CHURCH & DWIGHT GO. 

;Clrcuit Court of Appeals, Eightli Circuit. September 19, 1010.) 

No. 3,347. 

(Syllalius Tiy the Court.) 

1. Trade-Marks AND Tiîade-Names (§ 2514,* New vol. 6, Key No. Séries) — 

Manufacturée OR Dealer Not Limited to a Single Mark. 

A manufacturer or dealer niay secure the rijrht to be proteeted in ttie 
exclusive use of as niany separate trade-marks as he flrst adopts aud 
then so continuously uses that they clearly beconie to purchasers and those 
who intend to purchase distinguishùig marks of the origin and character 
of the goods he makes or sells. 

2. Tkade-Marks and Trade-Names (§ 84*) — Previous Infrikgement bt 

Otiibrs Wiio Hâve Ckased no Défense. 

It is no défense for a coutinuing iufringer that others who had re- 
nounced their claim or right to use the trade-niark or liave couveyed it 
to the complainant formerly Infriuged the right of its owner. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 84.*] 

3. Teade-Marks and Tbade-Names (§ 32*) — Accessort Words and Symiîoi-s 

DO Not Destrot. 

It is tlie province and right of the owner aud not of the infriuger of 
a trade-mark to sélect and adopt it, and the fact that lie uses with it 

•For other cases see same topic & § numbek in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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other syuibols or words wliich he does not adopt as a piu-t of that trade- 
mark does not deprlve liini of tlie right to it. 

[Ed. Note. — For other cases, see Trade-JIarks aud Ti'ade-Xamps, Dw. 
Dig. § 32.*] 

4. Trade-Marks Asn T'rade-Xaj[?:.s (§ 84*) — Prior Use by ANOrnEU Aban- 

DoxEo BkI'ORE Infrinoement no Défense. 

It is 110 défense to a contiiiuii-g iiilTiiigcineiit of a trade-mark that 
prcvious to the infringement a thivd yiaj'ty dainied or aequired the ex- 
clusive right to use the trade-mark wUleh he ahaiidoned by nonuscr, or 
by asslgnnipnt wlthout lils business or Its good wlU, years before the 
présent Infringement. 

[Ed. Note. — B^or other cases, see Trade-Marks aud Trade-Nanies, Dec. 
Dig. § 84.*] 

5. Trade-Marks AND Tkadk-Nasies (I 35*) — Glban IIands— Notice of As- 

SIGNMENT WllEN NECESSAKY. 

Wheu the chief efCect of au assigned trade-niarlî Is to point ont by 
name the original manufacturer of the article and tli«> original place of 
its manufacture, courts refuse relief to the assign who uses such a trade- 
mark u))on goods made by liimself at a différent iilace wlthout glvlng 
notice of tlie assigninent, uuder the rule that "lie who conies Into eqult.y 
must conie with clean liands." 

But wlien tlie assigned trade-mark has been so long aud favorably as- 
soeiated with the goods to whlch it was affiKed before the assignment 
that it had corne to indicate thelr superlor quallty or eharacter as coni- 
pletely as tlieir manufacturer or place of manufacture, and the as.slgn 
afhxes It to goods of a like eharacter so that It works no actual décep- 
tion, a court of equity wlll not fall to protect him In the exclusive use 
of it, although lie glves no notice of the assignment. 

[Ed. Note. — For other cases, see Trade-JIarks and Trade-Names, Cent. 
Dig. §§ 39, 40; Dec. Dig. § 3.5.*] 

6. Trade-Mabks and Trade-Names (§ 86*) — Lacties Not Chakqeable Be- 

fore Notice of Infringement. 

The owner of a trade-mark is not chargeable with lâches for a fail- 
ure to prosecute an infrlnger before he knows or has such notice as 
would lead an ordlnarily prudent person to iiiquire and learn the ex- 
istence of the infringement. It is not his duty to seareh out and dis- 
eover it heeause the presumption is that parties wlll ablde by the law 
and respect his riglits. 

[Fd. Note. — For other cases, see Trade-JIarks and Trade-Names, Cenl. 
Dig. § 95 ; Dec. Dig. § 80.*] 

f. Trade-Marks and Trade-Names (§ G-j*) — Infringement— Test. 

The test of the infringement of a trade-niarlv is tlie attirmative an- 
swer to the question: Ts the device used by the défendant likely or caî- 
culated to Induce purchasers using such car<> as buyers ordlnarily exer- 
cise to purchase the articles to wliich it is affixed in the l)eli(-f that they 
are the articles tnade or sold by the owner of the trade-mari^V 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Xames. Cent. 
Dig. § G4; Dec. Dig. § 05.* 

For other définitions, see Words and Phrases, vol. 4, pp. .'î5r)0-3594.] 

8. Trade-Marks and Trade-Names (§ 97*) — Tecunicae Trade-Mark— 1n- 

JUNCTION .^GAINST INFIMXGKIIEXT — IntEXT AND DaMAGF ImMATKRIAE. 

Infringement of a eonimon-law or teclinical trade-mark is a contlnn- 
ing trespass upon tiie proi)erty of its owner, and he Is entitled to an in- 
junction to supprcss it wliether the infringement was or is intentional 
or not, and \A-liether it was or Is injurions or not. Intent and damage 
are immaterial. 

|Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. S !)7.*] 

*For other cai-ieb see same topic &. § kumuer in Dee. & Am. Digs. 1907 to date, & Rep'r Indexes 
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9. Tkade-Maeks and Tiîade-Names (§ 93*) — Infbingement — Evidence of 
THE Etes. 

In determlning the question of the Infriugement of a trade-mark the 
évidence of the eyes is more persuasive and satisfactory tlian any otlier. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 93.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

Action by the Church & Dwight Company against the Layton Pure 
Food Company. Decree for complainant, and défendant appeals. Af- 
firmed. 

See, also, 182 Fed. 35. 

E. E. Huffman and A. C. Fowler, for appellant 
Paul Bakewell and Eulie E. Hart (Brown & Seward, on the brief), 
for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
enjoins the Layton Pure Food Company, a corporation, the défend- 
ant below, from infringing the trade-mark of the Church & Dwight 
Company, which consists of the picture of an annular band colored 
in gilt, red, blue, or any other color. In their pleadings and évidence 
both parties conceded that such a band was the proper subject of a 
trade-mark, and the disputed questions relate to title and infringe- 
ment. The complainant is a corporation which succeeded in 1896 to 
the property, business, good will, and trade-marks of John Dwight 
& Co. and Church & Co., two partnerships that had long been engaged 
in the business of manufacturing and selling baking soda, saleratus, 
and baking powder. In 1876 John Dwight & Co. commenced to use, 
and thereafter continuously used until they were succeeded by the 
complainant, the picture of the annular band in varions colors upon 
its packages of baking soda and baking powder to indicate their origin 
and their manufacturers. In 1879 Church & Co. commenced to use, 
and continuously thereafter used until they were succeeded by the 
complainant, a like picture of the annular band on their packages of 
baking soda and baking powder for the same purpose. The mem- 
bers of thèse two partnerships were relatives. They ail became stock- 
holders of the complainant in 1896 when it was organized, and since 
its organization it has used this annular band upon some of its pack- 
ages to indicate the origin, the manufacturer, and the character of its 
baking soda and baking powder. 

The défendant was incorporated in 1901. It succeeded to the busi- 
ness and property of the Pure Food Company, a partnership, engaged 
in the manufacture and sale of baking soda. That partnership in 1897 
placed a picture of an annular band around the word "Quick" upon 
their labels, and this band has been used since that time by them and 
by their successor, the défendant, in connection with other words and 
pictorial représentations upon some of the packages containing their 
iDaking soda. 

•For other cases eee same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On October 30, 1900, the complainant registered the picture of tliis 
aimular band as its trade-mark, No. 35,359, and claimed in its déclara- 
tion that it and its predecessors had used it as such since 1869. It sub- 
sequently registered this band in spécifie colors as its trade-mark on 
January 8, 190?, .No. 59,574; on January 15, 1907, No. 59,817; on 
February 5, 1907, No. 60,407; and on August 21, 1906, No. 55,665. 
The défendant never registered this band as its trade-mark. The 
picture of this annular band was not used alone upon any of the 
packages of the complainant, of its predecessors in interest or of 
the défendant. On the other hand, it was used in association with 
the names of the respective manufacturers and with other words and 
symbols which they imprinted upon the packages containing their 
products. Thus in 1876 Jolm Dwight & Co. registered "the repré- 
sentation of a cow" No. 3,884 as a "distinguishing mark for our bak- 
ing soda, saleratus, and baking powder." In the facsimile of the la- 
bel which accompanies the déclaration the picture of the cow appears 
inclosed in an annular band upon which are printed the words "John 
Dwight & Comijany, Soda." On May 5, 1896, John Dwight & Co. 
registered the words "Cow Brnn<l" as their trade-mark, No. 28,234, 
and stated in their déclaration that thèse words "generally bave been 
arranged as shown in the acconipanying facsimile, in which it appears 
with the pictorial représentation of a cow on a circular border in- 
closing such pictorial représentation ; but the latter and its border 
may be altered or omitted without materially altering the character 
of our trade-mark, the essential feature of which is the name 'Cow 
Brand.' " On January 2(), \Wi , the complainant registered the rep- 
résentation of an arm and hanimer, No. 29,518, and declared that 
this trade-mark had "generally been arranged as shown in the ac- 
companying drawing," where it appcred inclosed in an annular band 
on, which were printed the words "Church & Co.'s Soda," but that, 
"the words used in connection with the trade-mark may be changed, 
or omitted. or arranged in différent ways without materially altering 
the character of said trade-mark the essential feature of which is the 
représentation of an arm and hammer." On jNIarch 28, 1899, No. 
32,643, it registered the représentation of a sleighing party; on March 
28, 1899, No. 32.644, the picture of a bull dog's head ; on February 
26, 1901, No. 35,962, the picture of the moon's disk partly covering 
the sun's disk; on April 23, 1901, No. 36.290, the représentation of a 
circle eut by a triangle; and on November 27, 1906, No. 57,849, the 
représentation of a hand pointing to a star and above it the word 
"Zenith." 

The first contention of counsel for the défendant is that one may 
hâve but a single trade-mark, and that as John Dwight & Co. regis- 
tered as their trade-mark the picture of a cow in 1876, and the com- 
plainant in 1896 registered the représentation of an arm and ham- 
mer, they thereby abandoned the picture of the annular band which 
appears in the drawings accompanying their déclarations in the two 
registrations just recited, and the predecessors of the défendant were 
therefore free to appropriate that band in 1897, when they placed it 
upon their packages. But in 1897, when the défendant first used it. 
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the complainant and its predecessors in interest had been using it to 
mark the origin of their products for more than 20 years. The com- 
plainant had succeeded to ail the rights of its predecessors and by its 
continued use had acquired the right to continue the use of this ]:)and 
to indicate both the origin and the character of the articles to which 
it was applied, and this right had become valuable property. Did 
John Dwight & Co., or the complainant, lose this property because 
they aiso adopted and registered other trade-marks for some of their 
manufactures ? To sustain an affirmative answer to this question coun- 
sel cite Pittsburgh Crushed Steel Co. v. Diamond Steel Co. (C. C.) 85 
Fed. 637, 638; but the question hère in issue was not presented for 
décision by the pleadings and claims of the parties in that case, and 
the remark regarding it was casual rather than authoritative. Richter 
V. Anchor Remedy Co. (C. C.) 52 Fed. 455, 458. But that case is not 
in point because the complainant had not acquired, as had the Church 
& Dwight Company in this suit, a common-law right to the exclusive 
use of the trade-mark in controversy as against the défendant before 
the latter commenced to use it. Richter v. Reynolds, 59 Fed. 577, at 
page 579, 8 C. C. A. 220, 222; Albany Perforated Wrapping Paper 
Co. V. John Hoberg Co. (C. C.) 102 Fed. 157. But while there is no 
doubt that one cannot sustain claims to numerous trade-marks for a 
single article when thèse marks tend to produce confusion in the trade 
and fail to dénote origin, or fail to distinguish the goods he manu- 
factures or sells from those made or sold by others, we are not per- 
suaded by thèse authorities that claims for several trade-marks are 
fatal to those wliose adoption and use fairly accomplish the purpose 
of their existence and clearly distinguish articles made or sold by the 
claimant from those of other manufacturers or dealers. The right 
to the exclusive use of a trade-mark is not gained or lost by claim or 
by registration. It is acquired by adoption and by a use so persistent 
and continuons that it comes to distinguish in the cyes and thought 
of purchasers and of those who seek to purchase the goods of its 
owner from those of other makers and sellers. When it has been thus 
acquired it may be lost by a failure to continue its use by conveyance 
or by renunciation. It is not dépendent upon the national statute which 
authorizes a registration of trade-marks. It is a right secured under 
and protected by the common law. And there is no principle or rule 
of that law, or of the fédéral statutes, which limits the right of a 
manufacturer or of a merchant to a single trade-mark, either for one 
or for many classes of articles. That right is limited only by the 
requisite adoption and use of suitable symbols. The pictorial rep- 
résentation of a cow, the words "Cow Brand," the pictorial repré- 
sentation of an arm and hammer, may be eftective as trade-marks 
without, and they neither suggest nor require, the picture of an an- 
nular band to make them effective. Nor are any of those words or 
représentations requisite to the efficieUcy of the picture of the annular 
band as a trade-mark. Each is distinct, complète, and effective in 
itself, and the fact that tlie complainant registered one or more of thèse 
représentations as its trade-marks did not necessarily work an aban- 
donment of the others, nor did it deprive the complainant of its right 
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to be protected in their use. A manufacturer or merchant may secure 
the right to be protected in the exclusive use of as many separate trade- 
marks as be adopts and so uses that they become to purcbasers and 
those who intend to purchase distinguishing marks of the goods be 
makes or sells. Enoch Morgan's Sons Co. v. Ward, 152 Fed. G!)0, 
692, 693, 81 C. C. A. 610, 018, 619, 12 L. R. A. (N. S.) 729; Cape- 
well Horse Nail Co. v. Moonev, 107 Fed. 575, 587, 588; Id., 172 Fed. 
826, 97 C. C. A. 248 : Saxlebner v. Eisner & Mendelson Ce, 179 U. S. 
19, 32, 33, 21 Sup. Ct. 7, 45 L. Ed. 60. 

Counsel insist that the complainant can maintain no right to the 
exclusive use of the annular band as a trade-mark because it and it.s 
predecessors always used it in association with words, such as "John 
Dwight & Ce," and with pictures, such as that of a cow, or an 
arm or hammer, upon their labels and never alone. But there is no 
rule of law and no reason that makes the use of a trade-mark alone 
upon the labels or packages that présent the goods of a manufactur- 
er or dealer indispensable to its existence. Such a rule would greatly 
diminish, if not destroy, the value of ail trade-marks. It is the prov- 
ince and right of the owner, and not of the infringer, of a trade-mark 
to détermine what shall constitute his trade-mark, and bis first adop- 
tion and continued use of it perfects his title to it. Nor does be lose 
his right to the exclusive use of the mark be sélects and adopts by 
placing on the label or package with it other words and symbols to as- 
sist in presenting and selling the goods be makes or offers for sale. 
The complainant in its déclaration for registration of the annular banc! 
clearly stated that the lettering and symbols commonly used by it with 
the picture of the band might "be changed or omitted at pleasure with- 
out materially altering the character of the said trade-mark the es- 
sential feature of which is the annular band." The fact that the owner 
of a trade-mark uses in association with it accessory symbols or words 
does not deprive him of the right to it. Walter Baker & Co. v. Del- 
apenha (C. C.) 160 Fed. 746, 750; Bass, Ratcliff & Gretton v. Feigen- 
span (C. C.) 96 Fed. 206, 212 ; Walter Baker & Co. v. Puritan Pure 
Food Co. (C. C.) 139 Fed. 080, 082. 

Prior to the organization of their successor, the complainants, John 
Dwight & Co. and Church & Co., were competitors in business, and 
from 1879 to 1896 they were both using the annular band as a trade- 
mark. It is said that they both lost the right to the exclusive use of 
this trade-mark because neither suppressed its use by the other. The 
suggestion, however, is not persuasive because the défendant did not 
commence the use of this band until after the claims of the tvi'o part- 
nerships to it as a trade-mark with their good will and business had 
been conveyed to the complainant and the latter had adoptedJ and used 
this trade-mark as its own. John Dwight & Co. undoubtedly had the 
right after 1876, under the évidence in this case, as against the de- 
fendant, to be protected in their exclusive right to this trade-mark. 
That right passed to the complainant, and the complainant itself, be- 
fore the dtefendant commenced to use it, also secured a like right b}- 
its own adoption and use of the band. That right may not be de- 
stroyed or weakened by the fact that another whose claims to it were 
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aiso conveyed to the complainant before the infringement by the de- 
fendant had previously infringed the right of John Dwight & Co. 

George F. Gantz, a member of the partnership styled George F. 
Gantz & Ce, on May 14, 1872, registered a trade-mark for baking 
powder, No. 813, consisting, as he declared, "of the words 'Gantz Sea 
Foam' used in connection with" more than a dozen emblems and de- 
vices which he described, one of which was a double circle. George 
F. Gantz & Co. used this trade-mark from 1869 until 1877, when they 
were succeeded by Gantz, Jones & Co., and the latter partnership used 
it until 1890, when a receiver of their property was appointed who 
sold and conveyed this trade-mark apart from the business and prop- 
erty of the firm to one Archibald, from whom it came on August 7, 
1899, through several mesne assignments, to the Sea Foam Baking 
Powder Company, and on August 39, 1900, that company sold and 
assigned to the complainant its right and title to that feature of this 
trade-mark which consisted of an annular band. The défendant 
pleaded in its answer that George F. Gantz, and his successors, were 
the owners of the sole and exclusive right to use this annular band or 
ring in any color as a trade-mark for baking powder and soda, and 
its counsel argue that this trade-mark of Gantz is fatal to the exclu- 
sive right of the complainant. But Gantz, Jones & Co. retired from 
business and ceased to use the trade-mark originally acquired by Gantz, 
or any part of it, in 1890. It was not used again so far as the record 
shows until 1899, and then the assignée of it renounced its claim to 
the annular band in favor of the complainant. The cessation of the 
use of this trade-mark in 1891 for a period of eight years and the due 
assignment of it by the receiver separate from any manufacturing or 
trading business, or good will, was a conclusive abandonment and de- 
struction of the exclusive right to the use of it (Kidd v. Johnson, 100 
U. S. 617, 630, 25 L. Ed. 769 ; Bulte v. Igleheart Bros., 137 Fed. 492, 
70 C. C. A. 76; Eiseman v. Schiffer [C. C] 157 Fed. 473), and the 
resuit was that as against the défendant the exclusive right to the 
use of the annular band which John Dwight & Co. and Church & Co. 
held du ring this intervening time vestedi in their successor, the com- 
plainant, in 1896 by their assignment of their property and good will 
and by the complainant's immédiate adoption and continuons use of it. 

Another contention of counsel for the défendant is that the com- 
plainant does not come into court with clean hands, and that it is 
therefore entitled to no relief because John Dwight & Co. and Church 
& Co. infringed the trade-mark of Gantz, Jones & Co. and because 
the complainant placed upon some of its packages the name of John 
Dwight & Co. instead of its own. If John Dwight & Co. and Church 
& Co. infringed the rights of Gantz, Jones & Co., it was at least five 
years before the complainant was incorporated, the rights of Gantz, 
Jones & Co. to their trade-mark had vanished by its séparation from 
their business and good will five years before the complainant adopted 
and used the annular band, the complainant was never guilty of any 
infringement of the rights of any one, and the sins of its predeces- 
sors may not be charged to its account. 
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We turn to the charge that the complainant is guilty of such iniq- 
uity as repels it from a court of equity. A court of chancery pre- 
veiits infringement of a trade-mark because continuing sales of the 
product of one manufacturer or merchant under the distinguishing 
symbol of another deceives and defrauds purchasers and deprives the 
latter of his property in his trade-mark without any adéquate rem- 
edy at law. When the principal effect of the assigned trade-mark is 
to point out the original manufacturer of the article by name and the 
original place of its manufacture, assigns who affix such a trade-mark 
to articles made by themselves and not by the original manufacturer 
at a différent place from that specified on their label without giving 
to purchasers any notice of the assignment, or of the change of man- 
ufacturers and place of manufacture, may thereby deceive purchasers 
and work a fraud upon them similar to that wrought by the infringe- 
ment of a trade-mark. Thus in Manhattan Medicine Co. v. Woodl, 
108 U. S. 318, 222, 2 Sup. Ct. 436, 27 L- Ed. 706, a medicine had 
been originally made at Georgetown, Mass., by Dr. Moses Atwood, 
had been designated "Atwood's Vegetable Physical Jaundice Bitters," 
and had been accompanied with the déclaration of the label that it was 
made at Georgetown, Mass. The complainant by various mesne con- 
veyances acquired the formula, the business, and the trade-mark, and 
was making this medicine in New York City and selling it under the 
désignation "Atwood's Genuine Physical Jaundice Bitters, George- 
town, Mass." It was representing that its product was made by At- 
wood at Georgetown when it was made by itself in New York. In 
cases of this character courts bave refused relief to such assigns on 
account of the déception they were practicing under the rule "he who 
cornes into equity must do so with clean hands." Leather Cloth Co. 
(Limited) v. American Leather Cloth Co. (Limited), 4 De Gex, Jones 
& Smith's Rep. 137, 11 House of Lords Cases; Stachelberg v. Ponce 
(C. C.) 23 Fed. 430; Symonds v. Jones, 82 Me. 302, 19 Atf. 820, 823, 
8 L. R. A. 570, 17 Am. St. Rep. 485. But when the assigned trade- 
mark has been associated so long and favorably with the goods to 
which it was affixed before the assignment that it had corne to in- 
dicate to purchasers the superior character and quality of the goods 
as completely as it designated their makers or their places of manu- 
facture, and the assign or successor in interest affixes it to goods of 
a like character and quality so that it works no real déception, a court 
of equity will not f ail to protect him in the exclusive use of it, although 
he gives no notice of the assignment or change of manufacturers. 
Menendez v. Holt, 128 U. S. 514, 520, 9 Sup. Ct. 143, 32 L. Ed. 526 ; 
Société Anonyme, etc., v. Western Distilling Co. (C. C.) 43 Fed. 416, 
418; Pillsbury v. Pillsbury-Washburn Flour Mills Co., 64 Fed. 841, 
850, 12 C. C. A. 432, 439; Feder v. Benkert, 70 Fed. 613, 617, 18 
C. C. A. 549, 553 ; Cuervo v. Landauer (C. C.) 63 Fed. 1003 ; Tar- 
rant & Co. v. Johann Hofï, 76 Fed. 959, 961, 22 C. C. A. 644, 646 ; 
Floxie V. Chaney, 143 Mass. 592, 10 N. E. 713, 58 Am. Rep. 149, 26 
Amer. & Eng. Encycl. of Law (Ist Ed.) 260. 

The case in hand falls under the latter rule. The annular band 
had by long use by John Dwight & Co. come to indicate not only 
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origin, but very clearly,; the quality of the baking- soda and baking 
powder which they made and sold. The complainant is the succes- 
sor in interest of both John Dwight & Co. and Church & Ce, ail the 
members of those firms were relatives, and when it was formed they 
ail became its stockholders. In everything except légal forni it was 
John Dwight & Co. and Church & Co. John Dwight was its first 
presidlent. When it was formed it succeeded to the ownership of 
many labels on which the name John Dwight & Co. was printed. Now 
the head and front of its alleged ofifending is that it has continued to 
use the name of John Dwight & Co. on some of its packages of bak- 
ing soda and baking powder although John Dwight died several years 
before the bill in this suit was filed, although the factory of John 
Dwight & Co. in New York City has long since been dismantled and 
the complainant's products hâve been made at Solvay, near Syracuse 
in New York. There is, however, no évidence that the articles to 
which the name of John Dwight & Co. was aiïixed by complainant 
were not made in the same way, or that they were not of the same 
character as those formerly manufactured by that partnership. Suc- 
ceeding, as it did, to the property, business, and good will and the 
trade-marks of John Dwight & Co., not by purchase, but by mère 
change of form of the légal entity which held them, it had the un- 
doubted right to the f ull benefit of the use of the name of John Dwight 
& Co. to enable it to sell its products and to secure the benefit of the 
good will of their business. There was no fraud or déception in its 
use, no iniquity to repel it from a court of equity, and the défendant 
cannot évade the issue of infringement upon this ground. Moreover, 
it did not plead and the complainant had no opportunity to answer 
or to produce évidence upon this charge, and it is hère dismissed with 
the remark that, even if there was some évidence to sustain it, this 
court would hesitate long to reverse the final decree of the court be- 
low on the ground that this défense was sustained in the absence of 
any pleading or issue concerning it. 

The next reason urged by counsel for the défendant why the decree 
for the injunction and accounting were erroneous is that the com- 
plainant was guilty of fatal lâches. Lâches is of the nature of estop- 
pel. It rests on the principle that a court of equity will not move to 
en force one's rights who has knowingly delayed to enforce them so 
long that the défendant in reliance upon the owner's acquiescence in 
his violation of them has made such investments and so changed his 
position that it would be more inéquitable to enforce the owner's 
rights than to leave them in the state in which he has been content 
to permit them to be for an unreasonable length of time. In other 
words, the basis of lâches is the absence of reasonable diligence in 
commencing a suit and a situation of the défendant induced by that 
absence which renders it inéquitable to enforce the right of the com- 
plainant. The Church & Dwight Company had the undoubted right 
to the exclusive use of this annular band as a trade-mark vipon bakmg 
soda and baking powder after 1896. The légal presumption was that 
ot4ier manufacturers and dealers would respect that right. Upon that 
presumption the complainant had the right to rely, and its failure to 
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search out and discover infringements constituted no lack of rea- 
sonable diligence. The limit of its duty was to use diligence to en- 
force its right against those who it knew or had notice were infring- 
ing. There is évidence in tlie record in hand that the défendant lias 
been using this annular band on some of its packages since 189?, 
but it bas not used it on ail of them. It bas been and is engaged in 
business in St. Louis in the state of Missouri, wbile the manufactory 
and place of business of the complainant was and is in Solvay near 
Syracuse in the state of New York. It is not probable that the com- 
plainant or its agents saw many of the packages which the défendant 
made and sold. There is évidence that in the year 1898 there was cor- 
respondence between thèse parties in relation to the use by the défend- 
ant of the picture of a cow as a trade-mark, but no référence was 
made in that correspondence to the trade-mark consisting of the annu- 
lar band, and no évidence bas been discovered in the record that the 
complainant knew or had any notice which pursued with reasonable 
diligence would bave led it to know prior to March, 1907, that the 
défendant was infringing upon its exclusive right to the use of that 
band as a trade-mark. On the other hand, one of the employés and 
chief witnesses for the complainant, whose évidence discloses famili- 
arity with its trade-marks and their infringement, testified that lie 
never learned of the complainant's use of this annular band until the 
year 1907, and the bill was tiled in June of that year. The owner of 
a trade-mark is not chargeable with lâches for failure to prosecute an 
infringer before he knows or bas such notice as would lead an ordi- 
narily prudent person to inquire and learn the existence of the in- 
fringement. Sawyerv. Kellogg (C. C.) 9 Fed. 601, 602; Kilbourn v. 
Sunderland, 130 U. S. 518, 9 Sup. Ct. 594, 33 L. Ed. 1005. There 
was no évidence of any lack of diligence in the commencement of this 
suit and the défense of lâches cannot be sustained either against the 
complainant's claim for the accounting or its claim for the injunction. 
Finally, counsel for the défendant contend that their client bas not 
infringed the right of the complainant. They concède that it bas used 
on its packages the annular band, but contend that because it placed 
within it the picture, sometimes of a rose, sometimes of a bird, and 
sometimes the printed word "Quick," none of which appeared on com- 
plainant's packages, because it used colors that difïered from those 
used by the complainant and because it placed above and below the 
picture of the annular band words sucli as "Red Rose Soda," "Layton 
Soda," and others of like character which were not used by the com- 
plainant, it succeeded in so differentiating the dress of its goods from 
that of the goods of the complainant that it escaped infringement. 
They call attention to the fact that there is no testiniony that the de- 
fendant ever intended to deceive any one into the belief that its goods 
were those of the complainant and none that any purchaser ever was 
deceived. But this cause is based solely on the complainant's owner- 
ship of a common-law or technical trade-mark. If the défendant in- 
fringes the right to that trade-mark, which is valuable property of the 
complainant, if it trespasses upon that property, the complainant is 
entitled to an injunction against the continuance of that infringement, 
1S2 F.^3 
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whether its infringement was or is intentional or not and whether the 
trespass upon the complainant's property was or is injurious or not. 
Intent and damage are immaterial hère. Hutchinson, Pierce & Co. v.' 
Loewy, 163 Fed. 43, 90 C. C. A. 1; Lawrence Manufacturing Co. v. 
Tennessee Manufacturing Co., 138 U. S. 537, 11 Sup. Ct. 396, 34 L. 
Ed. 997; Gannert v. Rupert, 127 Fed. 963, 62 C. C. A. .594. 

The complainant bas the right to the exclusive use of its annular band 
upon its packages of baking soda and baking powder for the purpose 
of distinguishing the origin and character of its products f rom those of 
ail other manufacturers and dealers, and any one who affixes that trade- 
mark to similar articles in such a way that his use of it is liable to 
cause confusion in the trade, or is calculated to mislead purchasers 
and induce them to buy his articles as the goods of the complainant, 
deprives the latter of the full benefit of its property and becomes an 
inf ringer. The use of any simulation of a trade-mark which is likely 
to induce common purchasers, exercising ordinary care, to buy the 
article to which it is aifixed as the product of the owner of the trade- 
mark, is an infringement of the owner's right and entitles him to 
équitable relief. McLean v. Fleming, 96 U. S. 245, 251, 24 L. Ed. 
828 ; Kann v. Diamond Steel Co., 89 Fed. 706, 711, 32 C. C. A. 324, 
329 ; Walter Baker & Co. v. Puritan Pure Food Co. (C. C.) 139 Fed. 
680, 682. So the final question is : Is the use by the défendant on 
its packages of baking soda or of baking powder of the annular band 
calculated to induce purchasers exercising such care as buyers ordi- 
narily exercise to purchase the articles offered under it in the belief 
that they are articles made or sold by the complainant? The chan- 
cellor below answered this question in the affirmative. The défend- 
ant itself at an earlier stage in this case was of the opinion that such 
a use might be an infringement, for it pleaded that Gantz and his suc- 
cessors had the exclusive right to the use of this annular band as a 
trade-mark and that the use of it by the complainant and its predeces- 
sors on their packages was an infringement of that right. The pack- 
ages of the complainant and those of the défendant are before us. A 
description or reproduction of them would not aid in the détermination 
of subséquent cases. The labels of the défendant are by no means 
identical with those of the complainant. They differ in their colors, 
in the devices within the annular bands, and in the names and words 
upon the packages. But the annular bands constitute a striking fea- 
ture of the labels of the défendant. The évidence of the eyes is more 
persuasive and satisfactory than any other. Liggett, etc., Tobacco Co. 
v. Finzer, 128 U. S. 182, 184, 9 Sup. Ct. 60, 32 L. Ed. 395 ; P. Loril- 
lard Co. v. Peper, 86 Fed. 956, 960, 30 C. C. A. 496, 500; Von Munim 
v. Frash (C. C.) 56 Fed. 830, 837. And when the eyes are turned 
upon thèse labels the ocular démonstration is complète that the annular 
bands upon them give to those of the défendant a marked similarity 
to those of the complainant, a similarity so plain that it renders them 
well calculated to create confusion in the trade and to deceive buyers 
into the purchase of the products of the défendant in the belief that 
they are those of the complainant. 

The decree below must, accordingly, be afifîrmed, and it is so or- 
dered. 
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LAYTON PURE FOOD CO. v. CHURCH & DWIGHT CO. 
(Circuit Court of Appeals, Elghth Circuit. September 19, 1910.) 

Ko. 3,348. 
(Syllaius iy the Cowt.) 

1. Tbade-Mabks and Trade-Names (§ 01*) — Infkingemenï — Classes of 

GooDs— Baking Soda and Baking Powdeb in Same Ceass. 

To sustaln a charge of infringement the owner of a trade-mark must 
hâve used it on the same class but not necessarily on the same spècles 
of goods as the alleged Infringer. 

Baking soda and baking powder are in the same class, and the use 
of a trade-mark for the former on the baking powder of a manufacturer 
other than that of the owner is an infringement. 

After one has acqulred a trade-mark for one member of a class of 
goods, in thla instance baking soda, another may not acquire the same 
trade-mark for another member of the class, in this case baking powder, 
although the former has not applied the trade-mark to that member. 

[Ed. Note. — For other cases, see Ttade-Marks and Trade-Names, Cent. 
Dig. § 76; Dec. Dig. § 61.*] 

2. Tbade-Mabks and Tbade-Names (§ 86*) — Infbingemeni — Lâches — Ac- 

COUNTING — INJTJNCTION. 

To a suit for an aceountlng for profits secured by an Infringement of 
a trade-mark the gênerai rule of lâches applies that suits will be stayed 
under ordinary clrcumstances after, and will not be stayed before, the 
time fixed by the analogous statute of limitations at law, but that if un- 
usual conditions or extraordinary clrcumstances make It Inéquitable to 
allow the prosecutlon of the suit after a briefer, or to forbld Its main- 
tenance after a longer, period than that flxed by the statute, the court 
will détermine the extraordinary case in accordance with the equltles 
which condition it. 

But a suit for injunetion against future Infringement of a trade-mark 
Is not subjeet to the gênerai rules of lâches and the statute of limita- 
tions because repeated or continuous infringements establish no rlght to 
continue them, and mère delay in bringing suit to enjoin them does not 
prove an abandonment of bis rights by an owner of a trade-mark, or 
an estoppel from preventing subséquent infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 86.*] 

3. Trade-Maeks and Tbade-Names (§§ 97, 98*) — Injunction— Accounting. 

The owner of a trade-mark on baking soda and baking powder, who 
had used it on the former but never on the latter, learned that the de- 
fendant corporation was using it on baking powder but not upon baking 
soda about nine years before it brought suit for an injunction and an 
accounting. 

Held, the complainant was entitled to an injunction against future 
infringement, but its accounting must be limited to the tlme subséquent 
to the commencement of the suit. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Cig. §§ 110-112; Dec. Dig. §§ 97, 98.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

Bill by the Church & Dwight Company against the Layton Pure 
Food Company. Decree for complainant, and défendant appeals. 
Afïirmed. 

See, also, 182- Fed. 24. 

•For other cases see same topic S § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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E. E. Huffman and A. C. Fowler, for appellant. 
Paul Bakewell and lyuke E. Hart (Brown & Seward, on the brief), 
for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges. 

SANBORN, Circuit Jud^e. This is an appeal from a decree whicli 
enjoins the Layton Pure Food Company, the défendant below, from 
infringing the trade-mark of the Church & Dwight Company, which 
consists of the représentation of a cow which was registered in 1876, 
No. 3,884, and again in 1883, No. 10,118, by John Dwight & Co., the 
predecessor in interest of the complainant, as "a distinguishing mark 
for our baking soda, saleratus and baking powder." In the facsimile 
of the label which accompanies the déclaration for the fîrst registra- 
tion the picture of the cow appears inclosed in an annular band upon 
which are printed the words "John Dwight & Co., Soda." On Octo- 
ber 30, 1900, the complainant, a corporation which succeeded John 
Dwight & Co., registered the annular band as its trade-mark for the 
same goods. No. 35,359, and at various times it claimed and registered 
other trade-marks for thèse goods some of which are described in the 
opinion in the case between thèse parties for the infringement of the 
trade-mark in the représentation of the annular band which is filed 
herewith. There is no material différence in the titles to the trade- 
mark for the picture of the annular band and that for the picture of 
the cow. The titles to both are founded upon an adoption in 1876 and 
a use by John Dwight & Co. thereafter until 1896, when the complain- 
ant succeeded them and an adoption by the complainant in 1896, and 
its subséquent use of them. The only différence in the use by the 
défendant is that it commenced to use the picture of the cow in 1894 
and the picture of the annular band in 1897. 

There are two défenses, conditioned by évidence that does not dif- 
fer materially, that are common to both suits. They are: (1) That a 
party can hâve but a single trade-mark for the same class of goods, 
and that, as John Dwight & Co. used each of thèse trade-marks in 
association on the same labels with other devices and trade-marks, 
some of which they or the complainant registered, they and it aban- 
doned and thereby lost their right to the trade-marks in suit ; and (3) 
that the complainant without giving notice of the assignment of the 
trade-mark to it has used continuously the name John Dwight & Co. 
on some of its labels, although it succeeded that firm in 1896, disman- 
tled its factory in New York City, and thereafter made its products at 
Solvay, near Syracuse, N. Y., and although John Dwight died more 
than four years before the bill in this suit was filed. For the reasons 
which hâve been stated at some length in the opinion regarding the 
infringement of the trade-mark in the annular band, thèse défenses 
cannot be sustained. There remain for considération the contentions 
that there was no infringement of the trade-mark in the cow and that 
the complainant was guilty of lâches fatal to this suit. 

While the colors, words, and devices other than the représentation 
of the cow upon the labels of the défendant differ from those upon 
the labels of the complainant, the picture of the cow is so dominant 
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and striking a feature of the labels of each that a look at them is an 
ocular démonstration that the use of this picture on the labels of the 
défendant is well calculated to induce purchasers, exercising such care 
as buyers ordinarily use, to buy the articles ofïered under it in the 
belief that they are those of the same class made by the complainant, 
and the défendant cannot escape infringement on account of the dif- 
férence in the dress of the goods. McLean v. Fleming, 96 U. S. 245, 
251, 24 L. Ed. 828 ; Kann v. Diamond Steel Co., 89 Fed. 706, 711, 32 
C. C. A. 324 ; Walter Baker & Co. v. Puritan Pure Food Co. (C. C.) 
139 Fed. 680, 682; Walter Baker & Co. v. Delapenha (C. C.) 160 Fed. 
746, 750. 

But the évidence is convincing that the complainant's use of the pic- 
ture of the cow was practically limited to baking soda, while the de- 
fendant's use of it was restricted to baking powder, and counsel argue 
that thèse articles are in différent classes, so that a trade-mark for one 
manufacturer for baking soda is not infringed by its use by another 
manufacturer for baking powder, and that, while the complainant has 
a trade-mark in the picture of the cow for baking soda, the défendant 
has acquired one in this picture for baking powder. Upon the ques- 
tion whether the articles are in the same class or in différent classes 
the witnesses directly contradict each other ; but thèse pertinent facts 
were well established by the évidence. Baking soda and baking pow- 
der are used to leaven or raise dough in making bread. The active 
principle of each is bicarbonate of soda or baking soda. It is neces- 
sary to add some suitable acid, such as lactic acid, cream of tartar, acid 
phosphates, or alum to bicarbonate of soda to set its leavening power 
at work, and baking soda is an article to which such an acid must be 
added in order to raise the dough to make the bread. Baking powder 
contains, mechanically mixed together, the bicarbonate of soda, some 
suitable acid to set its leavening power at work, and a filler or dryer. 
Baking soda and baking powder are both put up and sold in the form 
of a powder, and they are both used to make bread. The demand for 
baking soda is diminished by the use of baking powder, and the de- 
mand for baking powder is diminished by the use of baking soda. 
The filler commonly used to make baking powder is cornstarch, and 
baking powder is almost exclusively used in the household for making 
bread, while baking soda is also used to correct the acidity of milk, 
vegetables, a sour stomach, or indigestion, uses to which baking pow- 
der may not be applied. 

The gênerai rule of law upon this subject is that the owner must 
hâve used his trade-mark on the same class but not necessarily on the 
same species of goods as the alleged infringer in order to entitle him 
to its protection against infringement. Paul on Trade-Marks, § 202, 
and cases there cited. The issue hère really harks back to the funda- 
mental question that conditions every disputed infringement of a trade- 
mark, viz. : Is the defendant's use of the mark calculated to induce a 
purchaser exercising such care as buyers commonly use to purchase 
the goods of the défendant in the belief that they are those of the 
complainant? The Church & Dwight Company owned its trade-mark 
of the picture of the cow, and it had the right to its exclusive use on 
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its baking soda to the full extent of the business it had acquired or 
could acquire therein. The use of that mark on baking soda or any 
article of its class manufactured by another in such a way as is calcu- 
lated to diminish the complainant's business or restrict its trade by 
inducing purchasers to buy the article to which the mark is affixed, 
in the mistaken belief that that article is the product of the complain- 
ant, is necessarily an infringement of that right as well as a déception 
of the buyers. The facts that baking soda and baking powder are 
generally purchased and used for the same purpose, that the sale and 
use of one for the common purpose diminishes the sale and use of the 
other, and that the active élément of each is the same, lead our minds 
to the conclusion that they must be in the same class, that the appli- 
cation of the complainant's trade-mark for baking soda to the baking 
powder made by another is calculated to induce purchasers to buy it 
as the product of the complainant, and that it is an infringement of its 
trade-mark. This décision has not been reached without a careful 
considération of the argument of counsel for the défendant to the 
contrary, of their earnest contention that, inasmuch as the complain- 
ant has never used its picture of a cow on baking powder, it was and 
is without right so to use it, and that the défendant through its later 
and exclusive use of this mark on baking powder alone had acquired 
a common-law trade-mark in it for use upon that article and of the 
cases which they cite in support of thèse positions. Filkins v. Black- 
man, 13 Blatchf. 440, 9 Fed. Cas. pp. 50, 52, No. 4,786 ; Independent 
Baking Powder Co. v. Boorman (C. C.) 175 Fed. 448, 455, and Cellu- 
loid Mfg. Co. V. Read (C. C.) 47 Fed. 712. But the conclusion we 
hâve reached seems to us to be not only right, but supported by the 
better reasons and the more persuasive authority. 

In Collins Co. v. Oliver Ames & Sons Corporation (C. C.) 18 Fed. 
561, £70, Collins & Co. was a corporation of Connecticut authorized 
to manufacture ail articles of métal. It had made and sold in the 
United States and in Australia axes, hatchets, broadaxes, picks, and 
hoes which it had stamped with the name "Collins & Co." until it had 
acquired a right to be protected in the exclusive use of that trade- 
mark upon thèse articles. It had never made or marked, however, 
any shovels. In this state of the case, Oliver Ames & Sons made 
some shovels in the state of Massachusetts, stamped them "Collins 
& Co.," and sold them in Australia, and Judge Blatchford held 
that it thereby infringed the trade-mark of Collins & Co. He said : 

"Olearly thoee who purchased shovels made by Ames & Sons and stamped 
'Collins & Oo.' wôuld believe that such shovels were made by the plaintifC, 
for there was no other Collins & Co. than the plaintiff. This was an unlaw- 
ful appropriation of the plaintiffs trade-mark. It is true that the plaintifi! 
up to that time had made no shovels. It is also true that Ames & Sons 
and the défendant hâve built up a business in shovels marked 'Collins & Co.' 
But the plaintiff had a right to make shovels, and it had made l^indred articles 
of métal, and its good name and its réputation in its business were whoUy 
eonnected with the use In its trade of the mark 'Collins & Co.' " 

In answer to the argument that because Collins & Co. had never 
made shovels and Ames & Sons and the défendant, after Collins & Co. 
had used the mark on its products, had built up a trade in shovels 
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under the name "CoUins & Co.," that mark in respect to shovels be- 
came the defendant's property, Judge Blatchford said : 

"This View is specious, but unsound. The plaintlff having from 1S43 the 
right to make any article of iron, steel, or other métal, and haviiig gone on 
from that time, both before and after 1856, extending its manufacture be- 
yond edge tools into di!;;?ing tools, such as plcks and hoes, and having al- 
ways put the mark 'Collins & Co.' on Its best quallty of articles, the fact that 
it dld nat before 1856 make a digging tool such as the shovels on which, in 
1856, Ames & Sons put the mark 'Collins & Co.' does not warrant the con- 
clusion that that mark was not in 1856 the mark of the plaintiffs trade In 
respect to such shovels." 

Few, if any, of the judges of this country hâve been more learned 
in the law of patents and trade-marks than Judge Blatchford, and 
there is none whose opinions on thèse subjects command more respect. 
The application of his décision to the facts of this case is obvions. 
There hâve been décisions of the Patent Office to the effect that the 
following articles were in the same class: Timothy Seed and Clover 
Seed, 122 O. G. 1398 ; Paste Paints and Ready Mixed Paints, 134 O. 
G. 1049; Bitters and Ground Roots for Making Bitters, 126 O. G. 
2192; Cigars and Smoking and Chewing Tobacco, 144 O. G. 275; 
Saws, Tools, Files, Hammers and Hatchets, 141 O. G. 285 ; Gasoline, 
Vapor, Coal and Wood Stoves, 134 O. G. 2245. The courts hâve de- 
termined that a trade-mark for smoking and chewing tobacco is in- 
fringed by its use on cigarettes. Carroll v. Ertheiler (C. C.) 1 Ped. 
688; American Tobacco Co. v. Polacsek (C. C.) 170 Fed. 117, 120. 
And in Church & Dwight Co. v. Russ (C. C.) 99 Fed. 276, 280, Judge 
Baker considered the very questions in hand and held that the use on 
another's baking powder of a manufacturer's trade-mark on baking 
soda was an infringement of the latter's right to the exclusive use 
thereof. This décision was rendered 10 years ago, it accords with our 
opinion, has been cited aoprovingly in later décisions (Enoch Morgan's 
Sons Co. V. Ward, 152 Fed. 690, 693, 81 C. C. A. 616, 619; Walter 
Baker & Co. v. Delapenha [C. C] 160 Fed. 746, 751), and, even if the 
questions it answers were doubtful, it would be unwise to départ from 
it now. Uniformity and certainty in rules of property are often more 
important and désirable than technical correctness. 

Has the complainant been guilty of such delay and acquiescence in 
the defendant's use of the picture of the cow that it may not appeal 
successfully to a court of equity for rehef ? Lâches is of the nature 
of estoppel. Its application is conditioned, not by the lapse of time 
alone, but largely by such a change of defendant's position induced 
by a complainant's delay and acquiescence in a disregard of his rights 
as makes it inéquitable to enforce them. It is without application 
or efifect in a suit for infringement until the complainant has received 
knowledge or such notice as pursued with reasonable diligence would 
hâve led to knowledge of the infringement. Sawyer v. Kellogg (C. 
C.) 9 Fed. 601, 602 ; Pence v. Langdon, 99 U. S. 578, 581, 25 L. Ed. 
420 ; Kilboum v. Sunderland, 130 U. S. 505, 518, 9 Sup. Ct 594, 33 
L. Ed. 10p5. 

There is no évidence in this record that the complainant had any 
knowledge or notice of the use of the trade-mark hère in issue by the 
défendant upon baking powder prior to the year 1898. In October of 
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that year the complainant wrote to the Layton Pure Food Company, 
a partnership, the predecessor in interest of the défendant, that its 
attention had been called to the fact that they were using the picture 
of a cow on their baking powder, that they were thereby infringing 
its rights, and it requested them to discontinue the use of this trade- 
mark. After several letters had passed between the parties, the Lay- 
ton Company declined to discontinue the use of the mark on the ground 
that the complainant had never used it on baking powder. In 1900 
the complainant wrote to the Layton Company that its claim that the 
use of the picture of the cow upon baking powder was an infringement 
of its trade-mark therein had been sustained by the décision of the 
United States Circuit Court and sent them a copy of the opinion in 
Church & Dwight Company v. Russ (C. C.) 99 Fed. 876, 280. The 
bill in this case was filed in June, 1907, more than eight years after 
notice to the complainant of the infringement and more than six years 
after it notified the Layton Company of the décision in its favor in the 
Russ Case. Meanwhile the défendant, the corporation, succeeded its 
predecessor, the partnership, in 1901. It advertised and sold its bak- 
ing powder under the picture of the cow without farther notice or ob- 
jection until 1907. The decree below is for an accounting and an in- 
junction. As the decree for the accounting is for the recovery of 
money, it is governed by the gênerai rule of lâches that courts of 
equity act or refuse to act in analogy to the statute of limitations re- 
lating to actions at law of like character, that under ordinary circum- 
stances a suit in equity will not be stayed before, and will be stayed 
after, the time fixed by the analogous statute of limitations, but that 
if unusual conditions or extraordinary circumstances make it inéqui- 
table to allow the prosecution of a suit after a briefer, or to forbid its 
maintenance after a longer, period than that fixed by the statute, the 
court will détermine the extraordinary case in accordance with the 
equities which condition it. Kelley v. Boettcher, 85 Fed. 55, 63, 29 
C. C. A. 14, 21 ; Ide v. Trorlicht, Duncker & Renard Carpet Co., 115 
Fed. 137, 148, 53 C. C. A. 341, 352 ; Brun v. Mann, 151 Fed. 145, 
154, 80 C. C. A.^ 513, 522, 13 L- R. A. (N. S.) 154. The analogous 
statute of limitations at law permits a suit within five years of the ac- 
crual of the cause of action. Rev. St. Mo. 1899, § 4273 (Ann. St. 
1906, p. 2349). 

The complainant's delay to commence suit for more than eight years 
after its knowledge of the infringement, the frank claim of the prede- 
cessor of the défendant in 1898, a claim not at that time clearly base- 
less, that they had the like right to use the picture of the cow on bak- 
ing powder that the complainant had on baking soda, the continued use 
of the picture by that partnership after they received notice in 1900 
of the Russ décision, the subséquent succession of the défendant cor- 
poration in 1901, the latter's continuons use of this picture and its 
sales of millions of packages of baking powder under it between that 
time and the filing of the bill in this suit in 1907, without farther ob- 
jection or any attempt by the complainant to enforce its rights, con- 
stitute circumstances so extraordinary, show such an acquiescence by 
the complainant in the defendant's use of the trade-mark as was weîl 
calculated to lull it into security and render it inéquitable to require 
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of the défendant now an accounting for its sales prior to the date of 
the filing of the bill. The decree will be modified accordingly se as lo 
limit the accounting to the time subséquent to the fiHng of the bi'.l 
when the défendant had full knowledge of the rights of the eomplain- 
ant and of its purpose to enforce them. When a court of equity finds 
that during the delay of one of the parties their position bas so changed 
in reliance thereon that the équitable relief which that party seeks can- 
not be granted without doing injustice, it will not exert its powers to 
save him f rom the conséquences of bis own neglect. McLean v. Flem- 
ing, 9G U. S. 245, 257, 258, 24 L. Ed. 828 ; Menendez v. Holt, 128 U. 
S 514, 523, 524, 9 Sup. Ct. 143, 32 L. Ed. 526 ; Edward & John Burkf 
V. Bishop (C. C.) 175 Fed. 167, 175 ; Wolf Bros. & Co. v. Hamilton 
Brown Shoe Co., 91 C. C. A. 363, 368, 165 Fed. 413, 418 ; Manhattan 
Medicine Co. v. Wood, 16 Fed. Cas. 605, No. 9,026 ; Cahn v. Gott- 
schalk (Com. PL) 2 N. Y. Supp. 13, 18; Low v. Fels, 35 Fed. 361, 
362 ; N. K. Fairbanks Co. v. Euckel, King & Cake Soap Co., 116 Fed. 
332, 54 C. C. A. 204; Worcester Brewing Corp. v. Rueter & Ce, 157 
Fed. 217, 84 C. C. A. 665. 

The decree for the injunction stands on différent ground. The 
complainant is the owner of a trade-mark for baking soda and baking 
powder consisting of this picture of a cow and this is valuable prop- 
erty. It is entitled to be protected in the exclusive use of this prop- 
erty. Every sale under this trade-mark of a package of baking pow- 
der manufactured by another is an infringement of the complainant' s 
right and a trespass upon its property. While the delay of the com- 
plainant and its apparent acquiescence in past trespasses may make it 
inéquitable to compel the défendant to account for the profit it derived 
from them, they confer upon it no right either at law or in equity to 
continue them. Neither the statute of limitations nor lâches présents 
any défense to the prayer of the complainant for the prévention of 
future infringement. It is true that there are exceptional cases in 
which the owners of trade-marks hâve acquiesced in the use of them 
by the public or by competitors for such a length of time and under 
such circumstances that their action bas been held tô estop them from 
denying that they had abandoned their trade-marks and to constitute 
a bar to an application for an injunction against an infringement of 
them. French Republic v. Saratoga Vichy Spring Co., 191 U. S. 427, 
437, 24 Sup. Ct. 145, 48 L. Ed. 247 ; Prince's Metallic Paint Co. v. 
Prince Mfg. Co., 57 Fed. 938, 943, 6 C. C. A. 647; Amoskeag Mfg. 
Co. v. Garner, 55 Barb. (N. Y.) 151. But the record in this case 
présents no facts which bring it within this class of cases. The com- 
plainant notified the predecessors of the défendant in 1898, and again 
in 1900, of its daim to this trade-mark for baking powder and re- 
quested them to cease its use. The défendant took its business and 
its rights with notice of and subject to that claim. There is no évi- 
dence that the complainant ever had the intention to abandon this claim 
except its delay for about nine years to commence its suit for the in- 
fringement, and that delay is insufficient to establish any intention to 
abandon it or to deprive it of its right to prevent farther infringement. 
Fullwood V. Fullwood, 9 Chan. Décisions, 176. Repeated trespasses or 
infringements establish no right to continue to trespass or to infringe, 
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and the défendant may not be permitted to continue to use the trade- 
mark of the complainant. McLean v. Fleming, 96 U. S. 245, 347, 
258, 34 h. Ed. 838 ; Menendez v. Holt, 128 U. S. 514, 523, 524, 9 
Sup. et. 143, 32 L. Ed. 526. 

This case must be remanded to the court below, with directions to 
modify the decree so as to limit the accounting to the time subséquent 
to the filing of the bill, and with that modiiication the decree is af- 
firmed. 



BEDMAN V. DEER RIVER LTIMBER CO. 

(Circuit Court of Appeals, Eighth Circuit. October 11, 1910.) 

No. 3,316. 

1. Mastee and Servant (§§ 204, 228*) — Injuet to Servant— Machinekt— 

StATDTES— ASSUMED RiSK — CONTRIBUTOKT NEGLIGENCE. 

Rev. I^ws Minn. 1900, § 1813, déclares that ail saws and other danger- 
ous appliances in any faotory, mlll, or worksliop shall be so located as not 
to be dangerous to workmen, and every dangerous place in and about 
mllls, near to whlch any employé is obliged to pass or to be euiployed, 
ehall be securely fenced, Inclosed, or otherwise protected. Hcld not to ex- 
anpt the employé from tbe assumption of risk in working around un- 
gnarded maehlnery, nor relieve him from Lis own want of ordinary care, 
whlch mlght directly contribute lo produce an injury of whieh he coni- 
plains. 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. §§ 544- 
546, 670, 671 ; Dec. Dlg. §§ 204, 228.» 

Assumption of risk incident to emnloyment, see note to Chesapeake & 
O. B. Ce. V. Hennessey, 38 C. C. A. 314.] 

2. Masteb and Servant (§ 217*) — Injuries to Servant— Assumed Risk. 

Plalntiff, a millwright in a sawmlll, was employed to make repairs to 
the màchlnery at night. He was an experienced millwright, and had beeu 
at work In and around the mill for some 3 weeks, and had worked 18 
months in a mill of like klnd, except that it was a single instead of a 
double band saw mill. He was also famlliar with the saw and the maehln- 
ery by which the log and lumber carriers were operated. On belng di- 
rected to repalr or replace a sprocket chain near to the saw, Instead of 
Btopping the maehlnery before attemptlng to remedy the trouble, as he 
was authorized to do, he opened the housing and thrust hls hand into a 
known place of great danger next to the saw in an attempt to discover 
the cause of the trouble and to repair It while the maehlnery was in mo- 
tion. Hls arm came In contact with the saw and was severed. Held, 
that he attempted to perform the work in a dangerous way, when a safe 
way was open to him, and that he voluntarlly assumed the risk. 

fEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574r- 
600 ; Dec Dig. § 217.*] 

3. Masteb and Servant (| 190*) — Injuries to Servante— Fellow Servants- 

Directions OF FOREMAN. 

Where plaintlfCs foreman, though authorized to hire and discharge em- 
ployés, was stlll plalntiffs fellow workman, plalntiff was not entitled to 
rely on a statement of the foreman that the saw in the mill, by which 
plalntiff was Injured, was properly guarded. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 449- 
474 ; Dec. Dlg. § 190.*] 

'For other cases ses same topic & § numbek in Dec. & Am. Dige. 1907 to date, & Rep'r Indexes 
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4. Masteb and Servant (§ 264*) — Injueies to Servant— Geounds oe Négli- 

gence — Pleading. 

Where, in an action for injuries to a servant, plalntifC did not allège 
tîie dangerous condition of the premlses as the ground of recovery, he was 
not entitled to hâve évidence showing such dangerous condition submitted 
to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. g§ 861- 
876 ; Dec. Dig. § 264.*] 

5. Master and Servant (§ 154*) — Injuries to Servant — Failuke to Wabn. 

Where plaintlff, prior to the accident, had become fully acqualnted vi'ith 
the place, and knew as mueh conceming the dangers of working about the 
machinery in the dark within the housing as any of défendants offleers or 
employés could hâve told him or hâve known, défendant was not négligent 
in not informing plalntifC of the dangers surroundlng the place in which 
he was injured. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. %i 308, 
309 ; Dec. Dig. § 154.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by William Erdman against the Deer River Lumber Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

P. H. Martin (C. D. D'Brien, on the brief), for plaintiff in error. 
John I. Dille (Cobb & Wheelwright, on the brief), for défendant 
in error. 

Before HOOK and ADAMS, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. The plaintiff sued the Deer River Lumber 
Company, a Minnesota corporation, hereinafter called the défendant, 
to recover damages for a personal in jury alleged to hâve been sus- 
tained by him because of the defendant's neglect. At the close of ail 
the évidence the court, on motion of the défendant, directed a verdict 
in its favor, upon which judgment was entered, and the plaintiff 
bring^s error. 

The défendant owned and was operating a sawmill, and plaintiff 
was employed to work therein as a millwright; his duties requiring 
him to work in the nighttime. He allèges that the band saw and ma- 
chinery about which he was required to work were not, because of 
defendant's neglect, sufficiently or properly guarded, or the mill suffi- 
ciently lighted, to protect workmen f rom injury while working around 
the same ; that in the performance of his duties while working in the 
mill, and without knowledge of its defectively guarded and insuffi- 
ciently lighted condition, and because of such condition, one of his 
arms came in contact with the saw, and was instantly severed or eut 
off just below the elbow. The défendant denied any négligence upon 
its part, alleged that plaintiff assumed the risk of injury by entering 
and continuing in its service in the mill with knowledge and with- 
out complaint of its alleged unsafe condition, and that he contributed 
by his own neglect to the injury of which he complains. 

The testimony shows without dispute that the band saw, and gear- 
mg or machinery which immediately operated the carriers for carry- 

*For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing the logs to and the boards from the saw, were inclosed in a hous- 
ing which completely covered the same, and that they could only be 
reached or examined by opening a door in the wall of the housing and 
entering or looking therethrough ; that upon the night in qnestion a 
sprocket chain, which revolved upon a sprocket wheel or wheels vvithin 
the housing, and located between the upright bands composing the 
saw, became displaced, the relis stopped, and a signal was given by 
the sawyer to the plaintiff, whose duty it was to repair or remedy the 
same, to do so. Plaintiff in answer to this signal went to the housing, 
discovered, as he thought, that the sprocket chain was off the wheels, 
opened the door of the housing, put one arm inside, placed his hand 
upon or near to the sprocket wheel in an effort to replace or adjust the 
chain, and in doingso his arm came in contact with the rapidly mov- 
ing saw and was immediately severed below the elbow ; also that 
plaintiff was an experienced millwright, had been at work in and 
around the mill for some 3 weeks, and had worked some 18 months in 
a mill of like kind, except that it was a single instead of a double 
band saw ; that he was familiàr with this saw and the machinery by 
which it and the log and ïumber carriers were operated; that upon 
the daypreceding the night of the ihjury he had been within the 
housing, and ob'served and knew the location and movements of the 
saw and machinery therein, and had assisted in making some repairs 
thereto ; that at the time of his in jury the plaintiff had control of the 
movements of the machinery, and was authorized to stop the same at 
any time that it became necessary to adjust or remedy any defects in, 
or displacements of, the chains, gearing, or other machinery within the 
housing, or in the mill ; that he had opened the door of the housing, 
and observed that there was no light therein, and could not see :the 
location of the saw or machinery, and then put his arm within the 
housing in the immédiate vicinity of the saw, which he kne-" to be 
moving rapidly, to ascertain the cause of the trouble, and in tu)ing so 
his arm was caught and severed as before stated. The plaintiff testi- 
fîed that he was told by the night foreman that the saw was properly 
guarded, and was directed by him to open the door and discover and 
remedy the cause of the trouble. The night foreman denied this. 
There is no testimony that plaintiff or any other employé of the mill 
was required or expected by the défendant to do any work upon or 
about the machinery within the housing when the saw or machinery 
therein -were in motion; and the testimony does show that it was a 
place of great danger to work while the machinery was in motion. 

Plaintiff relies upon the common-law duty of the défendant to fur- 
nish a reasonably safe place in which to work, and also a statute of 
the state of Minnesota which, so far as applicable to any question hère 
involved reads asfollows: 

"AU saws, planes, * * * and machinery and other dangerous * ♦ * 
appliances * * * in any faetory, mill, or workshop, shall be so located 
as not to be dangerous to workmen, or as far as practicable shall be fenced, 
or otherwise protected. Kvery dangerous place in and about * * * mllls 
* * * near to which any employé isi obliged to pass, or to be employed, 
shall be securely fenced, inclosed, or otherwise protected." Rev. Laws Minn, 
1905, § 1813. 
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This statute does not exempt the employé from the assumption of 
the risk in working around unguarded machinery, nor relieve him 
from his own want of ordinary care which may directly contribute 
to produce an injury of which he complains. Anderson v. Nelson 
Lumber Co., 67 Minn. 79, 69 N. W. 630 ; Glenmont Lumber Co. v. 
Roy, 126 Fed. 524-528, 61 C. C. A. 506 ; Denver & R. G. Ry. Co. v. 
Norgate, 72 C. C. A. 365, 141 Fed. 247, 6 L. R. A. (N. S.) 981. 

The conclusion is unavoidable that if plaintifï had stopped the ma- 
chinery and the movement of the saw, as he was authorized to do, he 
could hâve replaced the chain without any danger of injury to himself, 
or other employés in the mill, from the movement of the saw or other 
machinery. Instead of so doing, he opened the door of the unlighted 
housing, thrust his arm into a knovvn place of great danger, and at- 
tempted to discover the cause of the trouble and to repair it while the 
machinery and saw were in fuU motion. Reasonable impartial minds 
can reach no other conclusion than that this was an act of çross nég- 
ligence upon his part, and that such négligence was the direct cause of 
the injury of which he complains. There were two ways in which he 
could hâve replaced the chain upon the sprocket wheels, one of which 
was absolutely safe and known by him to be so, the other extremely 
dangerous and so known to him to be. He voluntarily chose the lat- 
ter way when there was no occasion or necessity for so doing, and in 
doing so received the injury of which he complains. He cannot, 
therefore, hold the défendant responsible for an injury which thus 
directly resulted from his own voluntary and unnecessary choice of the 
more dangerous of the two ways of doing the work he attempted to 
do. Gilbert v. B., C. R. & N. Ry. Co., 63 C. C. A. 27, 128 Fed. 529- 
534. 

Some stress is laid upon the fact that plaintiflf testified that the 
night foreman told him that the saw was properly guarded, and di- 
rected him to open the door of the housing and remedy the trouble 
that had causecl the rolls to stop ; also that the foreman or other 
proper officiai of the défendant had failed to inform him of the dan- 
gers surrounding the place in which he was emploj^ed to work ; and 
that this was sufScient to carry the case to the jury. A sufficient an- 
swer to this is (1) that the foreman who hired the plaintiff, and was 
authorized to do so and to discharge employés, was still but the fellow 
workman of the plaintiflf; (2) that the failure of the défendant to 
inform plaintiflf of the dangerous condition of the premises is not al- 
leged as a ground of recovery; and (3) that plaintiflf prior to the 
accident had become fully acquainted with the place, and knew as 
much of the dangers of working about the machinery in the dark 
within the housing as any officer or other employé of the défendant 
could hâve known, or could hâve told him. 

The Circuit Court rightly directed a verdict in favor of the défend- 
ant, and the judgment thereon is afïirmed. 
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NAVE-McCORD MERCANTILE CO. v. UNITED STATES. 
(Circuit Court of Appeals, Elglitli Circuit September 19, 1910.) 

No. 3,290. 
(Syllabus by the Court.) 

1. Food (§ 20*)^PLEADiNa— Puke Food and Dbtjgs Âct— Misbhanding. 

Averments that a fluld was labeled "Flavor of Lemon and Citral — A 
Pure Flavor," and that it did not contain an appréciable quantlty of 
lemon oil which was an essential ingrédient of a pure lemon flavor, do 
not State facts sufficient to show a misbranding under Pure Food and 
I>rugs Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 1909, 
p. I-IST), because they fail to show that the fluid was labeled a pure flavor 
of lemon, or that lemon oil was an essential élément of a pure flavor of 
lemon and citral. 

[Ed. Note. — For other Cases, see Food, Dec. Dlg. § 20.*] 

2. Indiciment and Information (§ 77*) — Food (§ 20*) — Pure Food Law— In- 

HUENDO MAT NOT CHANGE OBDINARY MEANING OP TBRMS. 

An innuendo may not change, add to, or enlarge the sensé of expres- 
sions beyond thelr usual meanlng. Itmay serve as an explanation, but 
not as a substitute. 

An averment that the défendant Intended that the label "Flavor of 
Lemon and Citral — A Pure Flavor" should be understood by the public 
and purchasers to mean a pure flavor or extraet of lemon Is futile, be- 
cause the accepted and usual signification of the label is that the article 
Is not a pure flavor or extract of lemon, but that it is a flavor of lemon 
and citral. 

An averment that one who branded an article with a label whose ac- 
cepted and usual signification correctly describes it intended that the pub- 
lic or purchasers should understand that the label had an opposite and 
unusual slgnlflcance fails to disclose any misbranding. 

[Ed. Note. — For other cases, see Indictment and Information, Dec. Dig. 
i 77 ;* Food, D«c. Dig. § 20.*] 

In Error to the District Court of the United States for the West- 
ern District of Missouri. 

The Nave-McCord Mercantile Company was convicted of a viola- 
tion of the pure food law, and brings error. Reversed and remanded. 

Vinton Pike, for plaintiff in error. 

A. S. Van Valkenburgh, for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

SANBORN, Circuit Judge. The Nave-McCord Mercantile Com- 
pany, a manufacturing corporation, challenges its conviction of a vio- 
lation of Act June 30, 1906, c. 3915, 34 Stat. 768 (U. S. Comp. St. 
Supp. 1909, p. 1187), for the prévention of the manufacture, sale, or 
transportation of adulterated, or misbranded, or poisonous, or delete- 
rious foods, drugs, medicines, and liquors, and assigns as error that 
the court below overruled its demurrèr to the information under which 
it was convicted. That information consisted of three counts. The 
fîrst count charged that the company misbranded a fluid it made and 
sold by labeling it "Flavor of Lemon and Citral — A Pure Flavor," 

'For other cases see same topic & S numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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when in fact this fluid "did not then and there contain any measura- 
ble and appréciable quantity of lemon oil, which said lemon oil in 
measurable and appréciable quantity is a necessary and essential in- 
grédient of a pure lemon flavor." But the fluid was not marked or 
labeled a pure lemon flavor, and the count contained no averment that 
lemon oil in measurable quantities was an essential ingrédient of a 
pure flavor of lemon and citral, and hence it charged no ofi^ense. 

The second count charged a misbranding of the same fluid, which 
the pleading declared "was a fluid substance purporting and repre- 
sented to be lemon and citral flavor," in that the company labeled it 
"A Pure Flavor," "which said marking and labeling," the informa- 
tion avers, "was intended to convey to the purchasing public the mean- 
ing that said article of food was a pure flavor or extract derived f rom 
the lemon fruit, containing, among other things, the oil of lemon and 
citral derived from such fruit, when it truth and in fact said article 
of food contained no pure lemon flavor, in that it contained no meas- 
urable amount of lemon oil, and did contain an added substance not 
derived from the lemon fruit, to wit, citral, and when in truth and in 
fact pure fruit flavors are derived either from the fruit directly or by 
the solution of the essential oil of the fruit through the médium of 
alcohol." But the fluid according to this count was represented to be 
a lemon and citral flavor, and was branded a pure flavor. The plain 
and incontrovertible meaning of such a brand was, not that the fluid 
was a pure flavor of lemon, but that it was a pure flavor of lemon and 
citral ; and the averment that the company intended that the purchas- 
ing public should interpret the label to mean that which it clearly did 
not indicate, and which the information does not aver that any pur- 
■chaser ever understood it to mean, could not constitute a misbranding. 
In reality this charge is that the fluid contained no pure lemon flavor. 
but contained an added substance not derived from the lemon fruit, 
to wit, citral, and that it was branded a pure flavor of lemon and cit- 
ral. This was a true and not a false branding. If the company had 
branded the fluid a pure flavor of lemon, it might hâve violated the 
law, because it also had the flavor of citral; and if the pleader had 
averred that the oil of lemon in appréciable quantities was an essen- 
tial ingrédient of a pure flavor of lemon and citral, and that this fluid 
contained none of it, the count might hâve stated an offense. But no 
such averment was made, and the second count failed to state facts 
sufficient to constitute a violation of the law. 

The third count of the information charged that the company adul- 
terated and misbranded this fluid, which purported and was repre- 
sented to be lemon and citral flavor, by marking and labeling it 
"Flavor of Lemon and Citral — ^A Pure Flavor," by which statements 
the count déclares the company "designed and intended the public to 
understand and believe that said food product was a pure flavor and 
extract of lemon," when thèse marks and labels "were false and mis- 
leading in this : That said article, so manufactured, prepared, and 
shipped, * * * was an imitation of the true lemon flavor, com- 
monly called 'lemon extract,' so commonly used and employed in the 
préparation of food products, and of far less value, strength, and ef- 
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ficacy than said true lemon flavor." But an innuendo may not change, 
add to, or enlarge the sensé of expressions beyond their usual accepta- 
tion and meaning. It may serve as an explanation, but not as a sub- 
stitute. Wharton's Criminal Pleading & Practice (9th Ed.) § 181a, 
and cases there cited. The usual acceptation and meaning of the label 
"Flavor of Lemon and Citral — 'A Pure Klavor" distinctly négatives 
the idea that it describes a pure flavor and extract of lemon, and the 
expression "a pure flavor and extract of lemon" cannot be substituted 
by pleading or proof for that which the' défendant actually used, and 
then the défendant be convicted upon the substituted label, which it 
never conceived. Nor may an averment that a défendant intended 
that a label should be understood by the public to mean the opposite 
of its ordinary and accepted interprétation make its use a misbrand- 
ing or constitute a violation of the law. The truth is that, vvhen the 
averments of this count,are read and construed together, they clearly 
disclose the facts that the fluid made and sold by the défendant was 
not a pure lemon extract, or a pure lemon flavor, or any imitation 
thereof ; that the défendant never placed any label or mark upon it 
which indicated that it was, or which could mislead a purchaser, but 
that by its déclaration through the label that it was a flavor of lemon 
and citral it clearly notified ail purchasers that the fluid was neither a 
pure lemon extract nor a pure lemon flavor. There is no averment of 
any facts which disclose any adultération of this flavor of lemon and 
citral, and the averment fails to state sufficient facts to constitute a 
violation of the law. United States v. Hess, 124 U. S. 483, 486, 487, 
8 Sup. et. 571, 31 L. Ed. 516; United States v. Post (D. C.) 113 Fed. 
853. 

The demurrer to the information should hâve been sustained; and, 
as this conclusion disposes of the case, it is unnecessary to consider 
other alleged errors, and the judgment: below is reversed, and the case 
is remanded to the District Court, with instructions to discharge the 
défendant below. 



TIBBS V. DEEMEK MFG. CO. 
(Circuit Court of Appeals, Fifth Circuit October 3, IDIO.) 

No. 2,050. 

Master and Servant (§§ 285, 286, 288, 289*) — In.juries to Servant— Négli- 
gence— Question rOB JTJKY. 

Where, in an action for Injuries to a servant, tliere was évidence Indl- 
cating that défendant was négligent in furnlshlng plaintlff certain defect- 
ive tongs to be used in connection wlth a log skidder, and tliat such négli- 
gence was the cause of plaintifC's injury, and the évidence did not show as 
a matter of law that plaintlff was elther négligent or assumed the rlsk, 
the court erred in ref using to submlt the case to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1110- 
1132 ; Dec. Dlg. §§ 283, 286, 288, 289.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

*For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by J. A. Tibbs against the Deemer Manufacturîng Company. 
Judgment for défendant, and plaintiff brings error. Reversed and re- 
manded. 

S. A. Witherspoon, for plaintiff in error. 

C. C. Dunn, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The plaintiff in error, J. A. Tibbs, 
brought this suit against the défendant in error, the Deemer Manu- 
facturing Company, to recover damages for personal injury caused to 
hâve been received by him through the négligence of the défendant. 
The suit was instituted in the state court in Neshoba county. Miss., 
and was removed by the défendant to the Circuit Court of the United 
States for the Southern District of Mississippi on the ground of the 
diverse citizenship of the parties. The déclaration states, in substance, 
that the défendant owns a large sawmill in Neshoba county, and from 
its mill bas constructed and opérâtes a railroad out into the pine for- 
ests from which it secures the logs to be manufactured into lumber. 
Upon this railroad is operated two skidding machines, to which are 
attached very long wire ropes, and to the end of each of thèse ropes 
is fastened a pair of tongs made of iron bars, and the teeth or points 
of thèse tongs are fastened into the end of the logs, which are then 
drawn to the side of the railroad by the power of the skidding ma- 
chine. The plaintiff was the foreman of the crew which operated the 
skidding machine and brought the logs from the woods to the rail- 
road; and his complaint is that the défendant failed to use ordinary 
care in providing the crew with suitable and safe tongs, alleging that 
the tongs provided were entirely too small, weak, and insulïicient for 
the purpose of their use, and were, therefore, unsafe and dangerous. 
The plaintiff' notified the superintendent of the défendant, one Ted- 
ford, that the tongs or hooks were unsafe, and was promised by the 
superintendent that, if he would continue in the service of the défend- 
ant, it would supply him with larger and stronger hooks or tongs, 
which would be safe and suitable for the work ; that this promise had 
not been fulfiUed when, on the 30th day of June, 1908, one of the 
hooks, which had been fastened to the end of a log which the skidding 
machine was drawing to the railroad, gave way, and, slipping off the 
end of the log, was thrown with great force and violence along the line 
towards the skidding machine, and in its passage struck a tree, and, 
rebounding from the tree, glanced to the position of the plaintiff, 
knocking him down and breaking both of his legs, disabling him per- 
manently. It states that the plaintiff had taken his position about 41 
feet from the line along which the log was being dragged, which was 
a position of reasonable safety, had the tongs been suitable and safe. 
The négligence of the défendant, as averred, consisted in not provid- 
ing suitable and safe hooks or tongs. 

The défendant pleaded the gênerai issue, and, according to the prac- 

tice in Mississippi, gave notice of spécial matters of défense. Thèse 

notices state, in substance: (1) That the plaintiff had knowledge of 

the insufficiency of the tongs or hooks, and therefore assumed the risk. 

182 F.— 4 
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(3) That the tongs or hooks were of the make or size commonly used 
at that time. (3) That the plaintifï selected an unsuitable and unsafe 
route over which to drag the log. (4) That the log in its course to 
the railroad struck a root or stump, which obstruction subjected the 
tongs or hooks to an unusual and extraordinary strain, and that it 
was caused to come loose by this strain, and not by any defect or weak- 
ness. (5) That the log in its course was obstructed by a claybank, and 
that, instead of detaching the log from the claybank, the plaintiff neg- 
ligently caused the engineer to put on an extra amount of force to 
overcome the obstruction, and that this négligence of the plaintifï, and 
not the defects of the tongs or hooks-, caused them to pull out of the 
log and wind around a tree. ( 6) That, when the cable and tongs were 
wound around the tree, the plaintifï negligently caused the engineer 
to put on more force to un wind the cable, instead of unwinding it with 
his hand, ând that in thus unwinding it the tongs struck and injured 
plaintifif. (7) That while the log was being dragged to the road, and 
while it was held by the claybank, and while the tongs were being un- 
wound from the tree, the plaintiflf's position was dangerous, and that 
he was négligent in taking such position. Thèse seven contentions of 
the défendant are denied in the counternotice of the plaintiff. 

On the trial, the plaintiff testified in his own behalf. He also called 
and examined as a witness V. M. Tedford, who testified that on the 
30th of June, 1908, the day when the injury was received, he had 
charge of the Deemer Manufacturing Company's works; was super- 
intendent; that he had ail authority, hired and discharged men, raised 
and lowered the wages, etc. Plaintiff also called and examined as a 
witness J. R. McCall, who testified that at the time the injury was re- 
ceived he was handling the engine of the skidding drum; he wasi 
called the engineer in the work that the plaintiff was conducting with 
it; he saw the plaintiff when he was hurt. Plaintiff also called and 
exa:mined as a witness Mr. E. G. Brooks, who testified that : 

"On the 30th of June, 1908, when the plaintiff was hurt, Mr. Tlbbs was my 
foreman, and I was working under him." 

The plaintiff also called and examined G. W. Bailey, who testified 
that at the time the plaintiff was hurt, this witness was working for 
the Company in the blacksmith shop, where the tongs were made and 
repaired. Mr. J. L. Beard, a witness, was called and examined for 
the plaintiff, who testified that at the time the plaintiff was injured the 
witness was working for the Deemer Manufacturing Company in the 
woods with the skidder, or near the skidder, and had helped to tong 
the log. A physician, who had examined the plaintiff when he was 
hurt, testified as to his injuries; and an insurance man testified as to 
life expectancy. Thèse witnesses werè examined fully by counsel for 
the plaintiff, and cross-examined exhaustively by counsel for the de- 
fendant ; displayed a diagram of the location, showing the position of 
the railroad track with the skidder engine on it, of the log, of the place 
where the plaintiff was standing when he was hurt, the amount of 
steam the skidder engine had on, and ail the détails conceivable to pic- 
ture fully to the jury the circumstances surrounding the actors at the 
time of the injury, with the proof of the blacksmith as to the material 
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and construction of the tongs, etc. Whereupon the plaintiff rested. 
x\nd the évidence which had been offered by him was ail the évidence 
introduced on the trial of the cause. 

The défendant ofïered no évidence of any character, but, at the con- 
clusion of the évidence for the plaintiff, moved the court to exclude 
ail the testimony of the plaintiff from the jury, and to give the jury a 
peremptory instruction to find a verdict for the défendant, which mo- 
tion being argued, and considered by the court, was sustained ; and the 
court excluded from the jury ail the testimony of the plaintiff, and in- 
structed the jury to find a verdict for the défendant, to which action 
of the court the plaintiff then and there duly excepted ; and thereupon 
the jury returned the verdict, "We, the jury, find for the défendant," 
on which the judgment for the défendant was rendered ; and the plain- 
tiff sued out this writ of error, and assigns for error that the court 
erred in excluding the testimony of the plaintiff, and in instructing the 
jury to find for the défendant. 

In our opinion, this assignment is manifestly well taken: (1) For 
there was évidence tending to show that the défendant was négligent 
in fumishing defective tongs, and that such négligence caused plain- 
tiff 's in jury; (2) the évidence does not show, as a matter of law, that 
plaintiff was either négligent or assumed the risk attendant upon the 
work in hand. It seems manifest to us that the court erred in refus- 
ing to submit the case to the jury, and that the judgment should be re- 
versed, and the cause remanded to the Circuit Court, with direction to 
award the plaintiff a new trial. 

And it is so ordered. 



UNITED STATES v. OJALA. 

{Circuit Court of Appeals, Eightli Circuit October 11, 1910.) 

No. 3,310. 

ALIENS (§ 68*) — NATUI!AT,IZATtON— PROCEEDINGS— WlTNESSES— POSTING. 

Act Gong. 29, 1900, c. 3.ï;)2, 34 Stat. 590 (U. S. Comp. St. Supp. 1909, 
p. 477), relatiug to tlie naturalization of aliens, requires a pétition, signed 
and verified by two crédible witriesses, certifying to the cliaracter. etc.. 
of the applieant. Section 5 requires notice of the pétition to be posted 
by the clerk, with the names of the witnepses whom the applieant expects 
to summon in his behalf, and requires the clerk, if the applieant request 
it, to issue a subpœna for wituesses so naraed by the applieant to appear 
on the day set for hearliig, but, in case such witnesses cannot be produced 
on the flnal hearing, other witnesses may be summoned. Hcld that, 
where the court on flnal hearing is satisiled that one or more of the 
posted witnesses cannot be produced by the petitioner, the court may then 
order other witnesses to l>e summoned at the request of the applieant 
and accept their testimony. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 141 ; Dec. Dig. 8 
68.* 

Citizenship under state and fédéral laws, see note to City of MinneaiJOlis 
V. Reum, 6 C. C. A. 37.1 

•For other cases see same topic & S numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for tlie Dis- 
trict of Minnesota. 

Pétition by James Ojala for naturalization as a citizen of the United 
States. From a decree in favor of the petitioner, the United States 
brings error. Affirmed. 

Charles C. Houpt, for the United States. 

Before HOOK and ADAMS, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. This is a writ of error prosecuted by the 
United States to secure a review of an order of the Circuit Court ad- 
mitting James Ojala to citizenship. 

Section 4 of the act entitled "An act to establish a Bureau of Im- 
migration and Naturalization, and to provide for a uniform rule for 
the naturalization of aliens throughout the United States," approved 
June 29, 190^6 (34 Stat. 596, c. 3593 [U. S.^Comp. St. Supp. 1909, p. 
477])^ requiresan applicant for citizenship to file, with the clerk of 
some court having jurisdiction over the subject of naturalization, a 
pétition jn writing, signed and sworn to by him, setting forth many 
facts concerning his personal history, his beliefs, affiliations, and in- 
tentions. The pétition must be verified by two crédible witnesses, who 
are required in their afïidavits to state — 

"that they hâve personally known the applicant to be a résident of the United 
States for a period of at l&ast flve years continnously, and of the .state, ter- 
ritory, or district in whieh the application is made for a period of at least 
one year, imme<liately preceding the date of the filing of his pétition, and 
tliat they each hâve personal knowledge that the petitioner is a person of 
good moral character, and that lie is in every way qualified, in their opinion, 
to be admltted as a citizen of the United States." 

Section 5 provides : 

"That the clerk of the court sliall, immediately after filing the pétition, 
give notice thereof by posting in a public and conspicuous place in his office, 
or in the building in vvhleli liis office Is situated, under an appropriate head- 
ing, the name, nativity, and résidence of the allen, the date and place of his 
arrivai in the United States, and the date, as nearly as may be, for the final 
hearlng of his pétition, and the names of the witnesses whom the applicant 
expeets to summon in his behalf ; and the clerk shall, if the applicant re- 
quests it, issue a subpœua for the witnesses so named by the said applicant 
to appear upon the day set for the final hearing, but In case such witnesses 
cannot be produced upon the final hearing other witnesses may be sumnioned." 

It is admitted by the government that the proceedings leading up 
to the final hearing of Ojala's pétition conformed in ail respects to 
the requirements of the act. In other words, he had fîled a pétition 
setting forth ail the facts required by the law to be stated, duly veri- 
fied by him and by at least two crédible witnesses who were citizens 
of the United States. This pétition had been filed with the clerk of 
the court, and the clerk had given notice thereof as required by law, 
and had posted in connection with that notice names of witnesses 
whom the applicant then gave as those whom he expected to summon 
at final hearing. 
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The only complaint now made by the government is, when it ap- 
peared at final hearing that one of the witnesses whose name had been 
posted by the clerk, as required by section 5, could not be produced, 
the court permitted the applicant to call a witness whose name had 
never been posted to testify in his behalf. This witness was in ail re- 
spects duly qualified, unless the fact that his name had never been 
posted by the clerk amounted to a disquahfication. Did that amount 
to a disqualification? 

Except for the fact that other courts for whose wisdom and learn- 
ing we hâve great respect hâve taken a différent view of this question 
(In re O'Dea [C. C] 158 Fed. 703, and United States v. Daly, 32 
App. D. C. 525), we should without hésitation affirm the ruling of 
the trial court. Section 5 of the act commands the clerk to post "the 
names of the witnesses whom the applicant expects to summon in his 
behalf," and whose names the applicant has given to him for that pur- 
pose. In case the witnesses so named cannot be produced at the final 
hearing, "other witnesses may be summoned." The named witnesses 
are to be subpœnaed by the clerk "if the applicant requests it." 

We thus find, not only no express requirement that witnesses whose 
names had not been posted by the clerk should not be summoned for 
the final hearing, but, on the contrary, the intendment of the statute 
appears to us to be clearly otherwise. If it had required the names 
of the two vouching witnesses to be posted by the clerk, as appears 
to be assumed in the opinion in United States v. Daly, supra, or if 
there was any requirement that the vouching witnesses should be 
présent and testify at the hearing, some support might be found for 
the government's contention ; but such does not appear to be the case. 
The scheme of the statute is to secure in the pétition for naturaliza- 
tion as much accurate information as possible concerning the appli- 
cant, and after publication and an opportunity to verify the same for 
90 days to hâve a hearing in open court, with a représentative of the 
government in attendance, if desired. If the applicant is able to pro- 
duce the witnesses for the final hearing whose names he gave 90 days 
before to the clerk, it is his duty to do so. A reasonable and conscien- 
tious effort to do this must be made. It is only when the witnesses 
whose names are posted "cannot be produced" that other witnesses 
may be summoned. The court alone upon due inquiry can order the 
summons for other witnesses, and ought not to do so until it becomes 
satisfied that ail reasonable effort has been made to produce the posted 
witnesses. 

Adjourning the hearing for 90 days or more, and requiring the ap- 
plicant to give additional names to the clerk for further posting, a 
remedy suggested in the O'Dea Case, is not very persuasive. That 
course might possibly resuit in the mère répétition of the original di- 
lemma. Suffice it for us to say Congress has not thus legislated. On 
the contrary, it is said: 

"In case sueh witnesses [whom the applicant said he expected to summon 
and whose names were given to the clerk for that purpose] cannot be pro- 
duced upon final hearing other witnesses mav te summoned." 
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No qualification or limitation is put upon this provision by Con- 
gress, and we do not feel at liberty to do so ourselves. The conclu- 
sion reached by us is in harmony with that reached by Wolverton, 
District Judge, in Re Schatz (C. C.) 161 Fed. 237, whose able and 
discriminating opinion is referred to. 

The judgment is affirmed. 



NATIONAL SURETY CX). v. KANSAS CITY HTDRAULIC PRESS 

BRICK GO. 

(Circuit Court of Appeals, Elghth Circuit. Octaber 11, 1910.) 

No. 8,312. 

Appeal and Brrok (§§ IOô't. 1195*) — Détermination on Former Writ or Er- 
ROH — Law op Case in Ereor. 

AU questions of law determlned on a former wrlt of error become the law 
of the case, both for the trial court and for the court of appeals on a 
second writ of error, provlded the facts remain substantially the same. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §| 4358- 
4368, 4661^665 ; D«c. Dig. §§ 1097, 1195.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action by the Kansas City Hydraulic Press Brick Company against 
the National Surety Company, Judgment for plaintiff, and défendant 
brings error. Affirmed. 

See, also, 16? Fed. 496, 93 C. C. A. 133. 

Frank Hagerman (A. L. Berger, on the brief), for plaintiff in error. 
James S. Botsford (Buckner F. Deatherage and Goodwin Creason, 
on the brief), for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was a writ of error prosecuted from 
a judgment in favor of the plaintiff below, the Kansas Citv Hydraulic 
Press Brick Company, against the défendant below, the National Sur- 
ety Company, for the purchase price of vitrified brick sold by the 
plaintiff's assignor, the Djamond Brick & Tile Company, to one At- 
kins for use by him in paving certain streets in Kansas City, Kan., 
pursuant to contracts made between him and the city for that pur- 
pose. The défendant surety company was the surety on Atkins' bond, 
which was cohditioned for the prompt payment and discharge by him 
of ail debts incurred for labor and material in the performance of the 
contracts. It was held when the case was hère before (93 C. C. A. 
133, 167 Fed. 496) that the défenses set up by the surety company 
were not good, and the judgment rendered in its favor by the trial 
court was reversed and the cause remanded for another trial. 

The défenses then considered and condemned wére that the con- 
tracts between Atkins and the city were void by reason of the speci- 

•For otber cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fication of a particular kind of brick for use in the paving, and, there- 
fore, that no liability was incurred by the surety company on its bond 
given to insure the payment of the purchase price of brick used in 
performing the illégal contract, and that the statute of limitations had 
barred the action. 

After the cause was remanded, the plaintifif withdrew its replica- 
tion to defendant's answer and filed a demurrer to ail of it except the 
gênerai déniai of the averments of plaintiiï's pétition. The answer 
demurred to consisted of allégations of fact disclosing the invalidity 
of the contracts between Atkins and the city as claimed by the surety 
Company. Follovving what was conceived to be the instructions of 
this court, the trial court sustained the demurrer, found the facts to 
be as stated in plaintiff's pétition, and rendered a judgment in favor 
of the plaint! ff. Was this error? 

This court held on the former writ of error that the spécification 
of "Xo. 1 vitrified brick, Diamond Brand," the same being manufac- 
tured exclusively by plaintiff's assignor, when there were other makes 
of vitrified brick suitable for the purpose, vitiated under the laws of 
Kansas the subséquent contract marie between Atkins and the city for 
doing the work ; but held that fact did not vitiate the collatéral con- 
tract executed by the defenrlant surety company to insure the pay- 
ment by Atkins of bis obligations for labor and material. We said, 
amongst other things: 

"We can fard between t!ie bonds sned upon. and the contracts between At- 
kins and t'ie cit.v, no .«incb contieftion ns woiild .In.stify extending the lUegalit.v of 
the lattc-r to the former. • * * It follows that, if tlie honds sued upon are 
Illégal, the vice mnst sprlng. not froni tlieir connection with the contracts be- 
tween Atkins and the cit.v. Imt from the contracts between the plaintlff and At- 
liins for the purchase and sale of the bricl^. If the latter contracts are Intected 
with (llegiility, the bonds cannot he resorted to as a means of collecting their 
considération. * * » Tliis l)rinss ns to the third ground nimn whlch the 
défense of ilLegality is rested. It is nrzed that the Olaniond Brick & Tile 
Company, by Its condnct leading n|i to the award of the contracts to Atkins, 
became an aiiler and aliettor of their illegnlity; that it was the prime mover 
In limitlng tlie pétitions and the spécifications to its particnlar brand of brick ; 
that its pnri"'*^e was to Indncc the inaldng of contracts lu such a fonn that 
the snccessfui liidder wonld lie coinpelled to purchase the brick for making 
the iniprovenient of that company; and that to allow the plalutiff to recover 
In the présent suit wonld be to pire .ludiciiil nid to a willfnl wrongdoer in 
gatheriog the fruits of bis vvrongUoing. ïhis Is the only défense that bas 
aiJparent nierit. • * ♦ " 

After referring to one contract between Atkins and the city, and 
stating that there was no exidence in the record tending to show that 
the plaintif? had anything to do vvilh that transaction until more than 
a year after the contract was let to Atkins and the bond given, we 
said : 

"As to the other two contracts. the plalntlff is the assignée of the Diamond 
Brick & Tile Company, and stands in its shoes. If tlie défense of illegality 
would lie availalile against that company. it must prevail agaiust the plain- 
tifî. I>id the conduct of the Diamond Brick & Tile Company involve sucli 
moral turpitude as to deprive it of any standing in a court of justice?" 

Discussion then followed resulting in the conclusion that the con- 
duct of the brick company was not wiUfuUy illégal. In reaching that 
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conclusion we had before us substantial évidence of ail the facts 
pleaded by défendant in its answer demurred to after the remanding 
of the cause, and held that it did not amount to such willful wrong- 
doing as ought to defeat the right of the plaintifï to recover of the 
surety Company for the purchase price of its brick, actually used by 
Atkins in the performance of his contract with the city. 

Notwithstanding our former ruling, defendant's learned counsel 
bave by oral argument and brief earnestly reargued the same ques- 
tions as before. But this can avail them nothing. Our former rul- 
ings became the law of the case. 

Ail questions of law determined on a first writ of error become, if 
the facts remain substantially the same, the law of the case both for 
the trial court and for this court on a second writ of error. Beiseker 
V. Moore, 98 C. C. A. 272, 174 Fed. 368, and cases cited. Counsel 
attempt to distinguish the présent from the former case by arguing 
that. the answer demurred to disclosed that the plaintifï and its assign- 
or, the Diamond Brick & Tile Company, actively participated in a 
fraudulent scheme to secure the making of a contract between Atkins 
and the city whereby compétition in the bidding for brick was sup- 
pressed, and that for this reason the case falls within the principles 
announced in the récent case of Continental Wall-Paper Co. v. Louis 
Voight & Sons Co., 212 U. S. 227, 29 Sup. Ct. 280, 53 L. Ed. 486. In 
order to approve of this contention, we must necessarily disregard the 
conclusions reached on the former writ of error when we held, after 
a careful review of ail the facts, that there was nothing willfully illé- 
gal in the conduct of the brick and tile company in the matter. The 
facts then reviewed and characterized are fully as significant of fraud 
as the averments of the answer now under considération. Accord- 
ingly, our former conclusions concerning their légal efïect are, under 
the law of the case, now binding upon us. 

Finding nothing in this record but an attempt to secure a review of 
our former judgment upon the same state of facts, the judgment of 
the Circuit Court must be affirmed. 



MINNEAPOLIS ST. RY. CO. v. 0DEGA.4.RD. 

(Circuit Court of Appeals, Eighth Circuit. October 11, 1910.) 

No. 3,314. 

1. Caeeiebs (§ 316*) — INJURY TO Passkngers— Pbesumption of Négligence. 

ïlie presumptiou of négligence created by a collision resultlug in injury 
to a passenger is rebuttable, and may be overcome by tlie facts wiien they 
appear. 

[Ed. Note. — For otber cases, see Carriers, Cent. Dig. § 1287 ; Dec. Dig. 
§ 316.*] 

2. Carriejîs (§ 300*) — In.itjrï to Passengebs — Street Railboads— Colijsiow 

wiTii Automobile — Evidence. 

Plaintlff, a Street car passenger, was injured in a collision between tbe 
car and an automobile approacliing eacli otber at a street crossing at 
right angles. There was confllcting évidence as to how far down the ave- 

♦ror other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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nue tlie motornian could bave seen the lamps of the automolnle, but he 
actually cliscovered the automobile when it was ouly 80 to ItK) feet froiii 
hiin, and nioving at a rapld rate. The chauffeur did not see the car until 
he was wlthln 12 feet of it, when he turned suddenly to the risht to avold 
a collision, but In the effort to do so bis machine skidded and strnck the 
car on the slde, and plaintiff was injured either by sonie jerk of the car 
incident to the handling of It by the motornian, or by some jolt occasionei'. 
by the impact of the automoljile, and was tbrown or fell against the corner 
of a seat near which she was standing, and recelved the Injury coniplained 
of. Held, that the motornian had no reasonable ground to believe that 
the chauffeur would not stop or turn bis machine before the collision be- 
came inévitable, that he would drive recl;lessly against the side of the 
car, and that tbere was therefore no évidence of négligence of the street 
car Company entitling plaintiff to reeover against it. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § ,'500.*] 

3. Carriers (§ 30-">*) — Municipal Coiîpobations (§ 705*) — Strebts— Automo- 
biles — Injuries to Stbeet Car Passenger. 

The chauffeur in cliarge of the car wits guilty of gross négligence in the 
opération of bis automobile, and this, and not througli any negligerce of 
the railroad eonipany, was tlie proximate cause of plaintiff's injury. 

[Ëd. Note. — For other cases, see Carriers, Cent. Dig. § 1245 ; Dec. Dig. 
§ 305 ;* Municipal Corporations, Dec. Dig. § 705.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Helga M. Odegaard against the MinneapoHs Street Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

Milton D. Purdy (John F. Dahl, W. O. Stout, and D. R. Frost, on 
the brief), for plaintiff in error. 

Henry S. Mead (James Robertson, on the brief), for défendant in 
error. 

Before HOOK and ADAMS, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. The plaintiff, Miss Odegaard, sued and 
recovered a judgment against the défendant railway company for in- 
juries sustained by her in a collision between the car on which she was 
riding as a passenger and an automobile. The Circuit Court at the 
close of ail the évidence was requested to direct a verdict for the 
défendant. Its refusai to do so is the sole assignment of error relied 
on for a reversai. 

The collision occurred at the intersection of two much frequented 
and traveled streets in the city of Minneapolis, Sixth street and First 
Avenue South, which cross each other at right angles. The car was 
being propelled over Sixth street by a motorman in the usual way 
of operating trolley cars by electricity, and the automobile was being 
driven along First Avenue South in a direction towards the track on 
which the car was nioving. It was dark at the time, and the automo- 
bile carried acetyline lamps in front which were lit and shining 
brightly. There was conflicting évidence as to how far down First 
avenue the motorman could hâve seen the brilliant lamps on the ap- 
proaching automobile, but there is no conflict in the proof that he 

•For other cases see same topic & § nU-meek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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actually discovered the approach of the automobile when it was only 
80 to 100 feet from him. It was then moving along at a rapid rate. 
The witnesses put it at 18 to 30 miles per hour. The chauffeur, not 
seeing the car until within about 12 feet of it, attempted to tum sud- 
(lenly to the right and avoid a collision, but in the effort to do so his ma- 
chine skidded and struck the car on the side. Plaintiff either by some 
jerk of the car incident to the handling of it by the motorman or by 
some jolt occasioned by the impact of the automobile was thrown or fell 
against the corner of a seat near which she was standing and received 
the injury complained of. 

The négligence counted on for recovery is the careless opération 
of the car by the motorman and the collision conséquent thereon. 
The only évidence claimed to sustain the charge as made is (1) the 
presumption arising from the fact that an injurious accident happened 
to the plaintiff while a passenger on defendant's car; (2) that the 
motorman could hâve seen the approach of the automobile if he had 
exercised reasonable care to look down First Avenue South over which 
it was coming in his direction in time to hâve stopped his car, or other- 
wise bave avoided the collision; and (3) that, when he did discover 
it, he did not exercise the reasonable degree of care imposed upon him 
by law to avoid the collision. 

It may be conceded that the fact of a collision and a resulting in- 
jury to a passenger créâtes a presumption of négligence on the part of 
the carrier, but this is only a rebuttable presumption — one which may 
be overcome by the facts of the case when they appear (Wabash R. 
Co. V. De Tar, 73 C. C. A. 166, 141 Ped. 932, 4 L. R. A. [N. S.] 352; 
Rich V. C, M. & St. P. Ry. Co., 78 C. C. A. 663, 149 Fed. 79), and we 
think it was so overcome by the undisputed facts of this case. The 
trolley car had fixed and immovable tracks on which it had the right 
of way, and there is no substantial évidence that the motorman was 
not operating it with ail due care as he approached and was crossing 
First Avenue South when it was struck by the automobile. The con- 
tention that the motorman should hâve seen the automobile as it was 
approaching with the speed complained of, and should bave stopped 
his car or accelerated its motion so as to avoid collision, is without 
merit. The motorman might reasonably act on the presumption that 
any compétent chauffeur in charge of an automobile would either stop 
his machine as it approached the car or turn the corner and pass along 
by the side of the car in the direction it was moving, or otherwise 
avoid plunging into it. We may take judicial cognizance of the fact, 
now well known, that an automobile even when going at the rate of 
speed complained of in this case yields ready and quick obédience to 
the guiding wheel in the hands of a compétent chauffeur. 

We accordingly hold that, under the state of facts disclosed by the 
record, the motorman had no reasonable ground to believe that the 
chauffeur would not stop or turn his machine before collision became 
inévitable, and, a fortiori, that he would recklessly drive his machine 
against the side of the car. No négligence is therefore imputable to 
him for not having seen the approach of the automobile in time to 
avoid the injury. We hâve also concluded that, when the motorman 
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actually discovered the automobile 80 to 100 feet away advancing at 
the time at the rate of 18 or 20 miles an hour, it was physically impos- 
sible for him to move his car (which was according to the proof mov- 
ing slowly across the street in its usual course) out of the way to 
avoid collision. Within two or three seconds, according to the proof, 
the impact would occur and most palpably no négligence can be im- 
puted to him for not gathering his wits and moving his large and 
cumbersome car out of the way in that brief period. 

The chauffeur, who was made a codef endant with the railway Com- 
pany in this case, was guilty of gross carelessness ; and this was the 
proximate cause of plaintiff's injury. 

This fact, together with those already considered, abundantly over- 
come the presumption of négligence arising from the collision and 
conséquent injury to plaintiff. She had no cause of action and the 
learned trial court erred in not directing a verdict in favor of the 
défendant as requested. The judgment must, therefore, be reversed, 
and the cause remanded for a new trial. 



KINGS OOUNTY EAISIN & FRUIT CO. et aL v. UNITED STATES CONSOL. 

SKEDED RAISIN CO. 

(Circuit Court of Appeals, Nlnth Circuit. October 3, 1»10.) 

No. 1,835. 

1. Patents (| 324*) — Suit vok Infbingement— Peeliminabt Injunction— Dïs- 

CKETioN OF Court. 

The granting or refusing of a preliminary injunctlon in a suit for in- 
fringement of a patent ordinarily rests in ttie sound discrétion of the 
trial court, and a review of Its action by the appellate court is limited to 
the inqulry whether there was an abuse of discrétion In granting the in- 
junctlon. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 606 ; Dec. Dlg. § 
324.*] 

2. Patents (| 54*) — Anticipation— Abandoned Expeeiments— Papee Patent. 

A patent for the flrst successful machine to accompllsh a new and use- 
ful resuit is not anticlpated nor limited by a mère paper patent granted 
many years before, althongh it dîsclosed the theory of the successful 
machine; such a patent havlng no place in the prlor art. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 73 ; Dec. Dlg. § 
54.*] 

3. Patents (§ 235*) — Infbingement— Coloeable CHANGEa in Mechanism. 

Infringement is not avoided by dividlng an intégral élément of the 
patented machine into two or more distinct parts, so long as the f unction 
and opération remain substantially the same. 

[Ed. Note. — For other cases, see Patents, Cent Dig. g 371 ; Dea Dig. § 
2S5.*] 

4. Patents (§ 176*) — Consteuction— Limitation bt Specific DESCEiPTroN. 

It does not neeessarily follow, from the fact that a clalm of a patent 
describes a spécifie form of construction of a machine or part, that the 
inventer is limited to that form ; but it dépends on his expressed inten- 
tion and the seope of his actual invention. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 176.*] 

*For other cases see same topic & § numbbh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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5. Patents, (§ 328*) — Ijmfeingement— Fruit Seeding jrAciiiNE. 

The Pettit patent, No. 619,698, for a fruit seeding machine, heJd iu- 
fringed, on review of an order granting a preliminary injunction. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Southern District of California. 

Suit in equity by United States ConsoHdated Seeded Raisin Com- 
pany against the Kings County Raisin & Fruit Company and others. 
From an order granting a preHminary injunction, défendants appeal. 
Afifirmed. 

Frederick S. Lyon, for appellants. 

John H. Miller and Wm. K. White, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The appeal in this case is taken from an 
order granting a preliminary injunction. The appellee brought a suit 
against the appellants to restrain the infringement of letters patent 
No. 619,693, issued February 14, 1899, for "fruit seeding machine," 
designated in the record "the Pettit patent." The bill, among other 
things, allèges the prior adjudication of the validity of the Pettit pat- 
ent in numerous suits instituted by the appellee in the court below. 
The application for the preliminary injunction came on to be heard 
upon the bill, the afhdavits of the président and secretary of the ap- 
pellee, and a notice that the appellee would rely also upon the records 
in three other mentioned suits for the infringement of the patent in 
the lower court, in each of which, on final hearing, the Pettit patent 
had been adjudged valid. In opposing the application the appellants 
relied on an affidavit of W. C. Anderson, président of the Anderson 
Barngrover Manufacturing Company, the corporation which had man- 
ufactured the raisin seeding machines which were alleged to infringe 
the Pettit patent, and they opposed the granting of the injunction 
solely upon the ground of noninf ringement. 

The granting or refusing of a preliminary injunction in such a suit 
ordinarily rests in the sound discrétion of the trial court, and the re- 
view thereof by an appellate court is limited to the inquiry whether 
there was abuse of discrétion in granting the writ. This rule bas been 
so often applied by this court, and is so well established by précèdent, 
as to require the citation of no authorities. It is sufficient to refer to 
the language of Judge Jackson in Blount v. Société Anonyme du Filtre 
Chamberland Système Pasteur et al., 53 Fed. 98, 3 C. C. A. 455 : 

"The objeet and purpose of a preliminary injunction is to préserve the ex- 
isting State of things iintil the rights of the parties eau be fairly and fully 
investigated and determined upou strrctly légal proofs and aecording to the 
course and principlesi of courts of equity. The iirerequisites to the allow- 
ance and issuanc« of sueli injunction are iihat the party applyiiig for the same 
must generally présent a clear title, or one free from reasonable doubt, 
and set forth acts done or threatened by the défendant which will serious- 
ly or irreparably Injure his rights under such title unless restrained." 

See, also, the décision of this court in Jensen Can-Filling Machine 
Co. V. Norton, 64 Fed. 662, 12 C. C. A. 608, and Southern Pacific Co. 
V. Earl, 82 Fed. 690, 37 C. C. A. 185. 

•For other cases see same topic à § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is held that, to entitle the complainant to a preliminary injunction 
in a suit for the infringement of a patent prior to a trial on the merits, 
he must show three things : First, a clear title to the patent ; second, 
its presumptive validity; and, third, threatened infringement by the 
défendant. Edison Electric Éight Co. v. Beacon Vacuum Pump & 
Electrical Co. (C. C.) 54 Fed. 679, and Norton v. Eagle Automatic Can 
Co. (C. C.) 57 Fed. 929. In the case last cited, Judge Hawley said: 

"I understaud the rule to be well settled that where the validity of a 
patent has be«ii sustained, as in this case, by prior adjudication In the same 
circuit, the only (luestion open before the court on motion for a preliminary 
injunction, in a subséquent suit agalnst other parties, is the question of 
infringement, and that the considération of ail other questions should be 
postponed until ail of the testimony is taken in the case and the case is pre- 
sented upon final hearing. There is, perhaps, an exception to this rule — 
that in cases where new évidence is presented that is itself of such a con- 
clusive character that, if it had been presented in the former case, it would 
probably hâve led to a différent conclusion. ïhe burden, however, of show- 
ing this, is upon the respondent." 

' In the présent case the bill alleged that the validity of the Pettit pat- 
ent had been sustained by the court below in three certain suits, in 
each of which the whole prior art was considered and expert witnesses 
were examined. There was no new évidence affecting the validity of 
the patent presented on the hearing of the appHcation for the injunc- 
tion. The sole question before this court, therefore, is whether the 
évidence as to infringement was such that the court below abused dis- 
crétion in granting the injunction. 

The appellants contend that, in view of the prior art, the claims and 
spécifications of the Pettit patent, and the marked difiference between 
their machine and that which is described therein, there was no in- 
fringement. Claim 17 of the Pettit patent, which was held by the 
lower court to hâve been inf ringed by the appellants, reads as follows : 

"A machine for seeding fruit, comprising a cylindrical carrier composed 
of thin plates of two constructions arrauged alternately, the plates of one 
construction haviug long teeth spaced apart circumfereutially so as to ex- 
elude the seeds of the fruit, and the plates of the other construction i)eing 
of smaller diameter and smooth circular contour and of such thickness 
as to exclude the seeds of the raisins, pressing means for impaling the fruit 
,on such teeth, a seed stripping device, and a fruit stripping device, sub- 
stantially as set forth." 

The éléments of the claim are a built-up cylinder, with its rows of 
impaling teeth, a rubber pressure roU or cylinder turning toward the 
same at the same surface velocity, a seed stripping device, and a fruit 
stripping device. Its opération is as follows: The raisins are fed to 
the top of the toothed cylinder. As the cylinder rotâtes, the raisins 
come against the rubber roll and are impaled on the points of the im- 
paling teeth. Thèse teeth are so spaced as to exclude the seeds of the 
raisins. The pulp of the raisin is pressed down below the points of tlie 
teeth, and the seeds are forced to the opposite side and through the 
skin of the raisin, so that, after passing the rubber roll, the pulp of the 
raisins is imbedded below the points of the teeth, while the seeds are 
left on the points thereof. The seed stripper removes the seeds from 
the points, and then the fruit strippers, consisting of long, slender steel 
blades extending between the rows of the impaling teeth, remove the 
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raisins from the teeth. In the appellant's machine the déments of the 
combination are the same as in the Pettit, but there is a différence in 
the construction of the built-up impaling roll. The construction of the 
Pettit roll is described in claim 17 above quoted. The appellant's cylin- 
der is built up on a cylinder core, with sets of corrugated annular 
plates mounted thereon, with two plates of each set forming between 
them when pressed together recesses for the impaling teeth, into which 
the teeth are inserted and held in place. Each set of two plates, to- 
gether with the teeth held between them, forms the tooth disk or plate, 
and is équivalent in f unction to the disk or plate of the Pettit patent. 
Interposed between each two adjacent sets of said plates, to space them 
apart, is a corrugated annular plate of smooth circular contour, the di- 
ameter of which is smaller than that of the two plates which hold the 
teeth. In brief, the différence between the Pettit built-up cylinder and 
that of the appellants is that in the former the disk is stamped out of 
a single pièce of métal, whereas in the latter it is constructed of three 
parts. 

It is earnestly contended on behalf of the appellants that the Pettit 
machine must be limited to the précise form described in the letters 
patent, and this contention is mainly based upon the prior art as shown 
by the Crosby patent, in which it is contended are described ail the élé- 
ments of the Pettit invention. The Crosby patent, No. 56,721, for 
an improyed raisin seeder was issued July 31, 1866. The spécifications 
describe a machine which opérâtes by impaling the fruit upon a "num- 
ber of wires placed so closely together that, while the pulp of the fruit 
is forced upon the wires, the seeds, being hard and of too great size 
to enter the space between the wires, remain at the projecting ends 
thereof , and are thus thrust through the skin of the fruit" ; and they 
describe a séries of strippers between the rows of teeth to remove the 
impaled pulp and a pressure roll composed of elastic material, "pre- 
ferably rubber," revolving toward the other cylinder with the same 
surface velocity, and a scraper for removing the seed from the ends of 
the wires. The Crosby invention undoubtedly anticipâtes and describes 
the whole theory of the Pettit patent; but it does not appear ever to 
bave been put to use, and there is no évidence that any machine was 
ever constructed under it. It is one thing to invent the theory of a 
machine. It is quite another thing to invent a successfully operating 
machine. A third of a century passed between the date of that patent 
and the date of the Pettit patent, and in that time the évidence is con- 
clusive that raisin seeding was done by hand, and that seeding by ma- 
chinery was an unknown art. The Pettit machine was the first to go 
into use, and it went into very extensive and successful use. Nor does 
it appear from the spécifications of the Crosby patent in what manner 
or of what material the impaling roll was to be constructed. Ail that 
is said is that the wires are set in the cylinder, and are arranged at 
uniform' distances apart, and in regular rows around it. How the wires 
are set in the cylinder, or are otherwise attached thereto, does not ap- 
pear. Probably the difïîculty of attaching wires to the cylinder was 
the obstacle which prevented the manufacture of machines under the 
patent. Just what is meant to be described by "wires" is not made 
clear. Ordinary wires of the requisite caliber would obviously be un- 
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fit for the designed purpose. They would not meet the strain and 
pressure to which the teeth of an impaling roll are subjected. 

It is probably unnecessary, on this appeal, to détermine just what 
effect should be given to the Crosby patent as limiting the scope of the 
Pettit invention. It would seem that it was one of those unsuccess- 
ful and abandoned inventions which are held to bave no place in the 
art to which they relate. In an analogous case, Mr. Justice Brown 
said: 

"His efforts in that direction nnist he relegated to the class of unsuccoss- 
ful and abandoned experiments, which, as we hâve repeatedly held. do not 
affect the validlty of a subséquent patent." Decring v. Winona Ilai-vester 
Works, 155 U. S. 280, 302, 15 Siip. Ct. 118, 124, 39 L. Ed. 153. 

In any view, the Pettit machine being the first successful machine 
to accomplish a new resuit, the claims of the patent are clearly entitled 
to a broad and libéral construction, and to the benefit of the doctrine 
of équivalents. Pettit was not only the first to invent a built-up im- 
paling cylinder, but he was the first to invent and construct a raisin 
seeding machine embodying the principle upon which ail such ma- 
chines must necessarily operate. Infringement is not avoided by the 
fact that one of the intégral éléments of his built-up impaling roll is 
by the appellants separated into two or more distinct parts, so long as 
the function and opération remain substantially the same. Kalamazoo 
Ry. Supply Co. v. Dufï Mfg. Co., 113 Fed. 364, 51 C. C. A. 221; 
Bundy Mfg. Co. v. Détroit Time-Register Co., 94 Fed. 524, 36 C. C. 
A. 375 ; H. F. Brammer Mfg. Co. v. Witte Hardware Co., 159 Fed. 
726, 86 C. C. A. 202. 

We find no merit in the contention that by the spécifie language of 
claim 17 of the patent the Pettit invention is limited to the précise form 
there described, and that the patentée is limited to the identical plates 
shown in the patent drawings as stamped out of a single pièce of métal. 
Section 4888 of the Revised Statutes (U. S. Comp. St. 1901, p. 3383) 
requires that the inventor shall particularly point out and distinctly 
claim the part, improvement, or combination which he claims as his 
invention or discovery. This statute was complied with in the présent 
case. It does not necessarily follow, from the fact that the claim de- 
scribes a spécifie form of construction, that the inventor shall be lim- 
ited to that form. Ail dépends on his expressed intention, and the 
scope of the actual invention which he has made. If his improvement 
is but a narrow one, or if he has used language such as clearly to show 
his intention to limit his invention to a particular form described, then 
he is held to the language of his claim, and limited to that spécifie 
form. But if his is a pioneer invention, or one of such merit as to be 
entitled to a libéral constructi'^" the claim will not be thus limited, 
even if couched in spécifie language, unless the inventor has also shown 
his positive intention to relinquish to the public ail other forms in 
which his invention might be embodied. Winans v. Denmead, 15 How. 
330, 14 L. Ed. 717 ; Western Electric Co. v. LaRue, 139 U. S. 601, 
11 Sup. Ct. 670, 35 E. Ed. 294 ; Hoyt v. Horne, 145 U. S. 302, 12 Sup. 
Ct. 922, 36 L. Ed. 713 ; Sessions v. Romadka, 145 U. S. 29, 12 Sup. 
Ct. 799, 36 L. Ed. 609. 
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In McCormick Harvester Co. v. Aultman, 69 Fed. 371, 393, 16 C. 
C. A. 259, 281, Judge Taft said: 

"Whether he speciflcally clalms in his patent the beneflt of équivalents ov 
not, the law allo\i's tliem to liim accordiug to the nature of his patent." 

Not only is there nothing in the spécifications or claims to indicate 
that Pettit intended to limit his claims to the précise form descril^ed, 
but the contrary is indicated by the terms of claim 18, and by the lan- 
guage of the spécifications, in which it is said tliat : 

"Varions modifications niay be made in the construction shovvn în the draw- 
ings and above particularly described, withiu the puryiew of my invention." 

The order is affirmed. 



TRUST CO. OF AMERICA v. CITY OF RTIINEI^ANDEE, WIS. 
(Circuit Court, W. D. Wisconsin. October 4, 1910.) 

No. 22. 

1. CORPOBATIONS (§ 473*) MOIÎTGAGBS— CONSIBUCTION AND OPEEATIOÎv'— AfTEB- 

ACQUIEED PrOPERTY CLAUSE. 

An after-acquired property clause in a corporation mortgage is sustain- 
able in equity only as a contract to mortgage the future aicquired property 
and enforeing tlie mortgage against sneli property is substantlally enforc- 
ing spécifie iierfornmnce of tlié contract ; and, as the niortgagor could not 
expressly contract to mortgage the after-acquired property of others, such 
property acquired by its successor in interest cannot be brought within 
the mortgage by the force of such contract alone unaided by the rule of 
accession, estoppel, or some other équitable considération. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1871 ; Dec. 
Dig. § 478;* Mortgages, Cent. Dig. § 255.] 

2. Wateks AND Watee Ootjrses (§ 188*) — Water Companies— Mortgages. 

Under the law of Wisconsin, a franchise granted to a water company 
by a City to build and operate a vk'aterworlis System therein is regarded 
as the principal tbing to which the other property acquired by the com- 
pany real or personal is an incident; the whole being personalty so long 
as owned by the company. But, where such a company conveys ail of its 
plant, proi)erty, and rights to. the city, the franchise lapses or is suspend- 
ed by the merger, and the property in the hands of the city becoines realty, 
the land owned in fee for power station, etc., being the principal thing 
to which the easements acquired by the laying of pipes in the streets are 
appurtenant ; and, in such case, extensions of the pipe lines made by the 
city and the additional easements thereby acquired are accessions to the 
corporeal property which, in the absence of any countervailing equity, pass 
under a gênerai mortgage given by the water company before the transfer, 
and wliich expressly undertook to pledge the whole plant and future ad- 
ditions as an entirety. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 188.*] 

3. Waters and Water Courses (§ 188*) — Acquisition of Plant op Watee 

Company by City — Estoppel to Deny Validity op Bonds. 

The conduct of a city in reeognizing the validity of bonds Issned by a 
water company whose plant it had acquired in an agreement of division of 
property and debts with the town, and in conthniing for mauy yeare to 
pay hydrant rentals under its contract with the company which had been 
assigned to the mortgage trustée, including those on hydrants which it 

•For otlier cases see saine topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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had itself plaeed on extensions, held to estop it to deny the vnlidity of 
the bondK, or tliat the mortgage securing the same covered such exten- 
sions. 

[Kd. Xote. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 188.*] 

In Equity. Suit by the Trust Company of America against the City 
of Rhinelander, Wis. Decree for complainant. 

Sam S. Miller (Olin & Butler, of counsel), for complainant. 
George G. Greene and H. F. Steele, City Atty., for défendant. 

SANBORN, District Judge. The complainant, a New York cor- 
poration, on the llth day of July, 1908, fîled its bill of complaint 
against the défendant, a Wisconsin municipal corporation, for the fore- 
closure of a trust deed given by Rhinelander Water Company on Sep- 
tember 1, 1890, to HoUand Trust Company, a New York corporation, 
and the predecessor in trust of the complainant, which trust deed se- 
cured the payment of an authorized issue of $100,000 of the bonds of 
the water company, of which $83,000 hâve been in fact issued and are 
outstanding. The défendant seasonably fîled its answer, in which it 
sets up numerous alleged défenses to the validity of the bonds, and 
also dénies its obligation for the payment of the hydrant rentals, and 
asserts that the trust deed does not cover any extensions or improve- 
ments made by the défendant city, though the answer admits that the 
city, as a condition of retaining the property, should be required to pay 
the reasonable value of so much of the plant as was installed by the 
water company, and the answer in express terms states : 

"That in no event will défendant permit an enforeed sale of said plant, but 
will before sale pay such amount as the court détermines it Itgally or equi- 
tably ought to pay to redeem from said trust deed." 

On June 23, 1890, the town of Pehcan, out of which the défendant 
city was afterward carved, adopted an ordinance, attached to the bill as 
Exhibit A, which ordinance was duly accepted by the grantees on June 
25, 1890, and authorized the grantees, Mofïet, Hodgkins & Clarke, 
their représentatives and assigns, to construct, maintain, and operate 
waterworks in and adjacent to the village of Rhinelander in said town 
of Pélican. This ordinance contained a contract by the town to pay 
rentals for the use of the hydrants originally installed, and also for 
those subsequently added, at certain prescribed rates, for a period of 
30 years from the time of installation. Following the adoption of this 
ordinance, and on August 19, 1890, Rhinelander Water Company was 
organized with an authorized capital stock of $100,000, nearly ail of 
such stock being subscribed for by Mofïett, Hodgkins & Clarke. 
Thereupon, at a meeting of the stockholders and directors held on 
September 1, 1890, the ordinance was transferred to the water company 
for the sum of $50,000, payable in the stock of the company. At the 
same meeting Mofïett, Hodgkins & Clarke made a proposition to the 
water company for the construction of the waterworks according to 
the ordinance, and to certain plans and spécifications then presented, 
they to receive for such construction $65,000 of the first-mortgage 6 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
182 F.— 5 
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per cent, bonds of the company and $50,000, or the remainîng par, of 
the capital stock of the company. And on the same day a contract was 
entered into for the construction of the works upon this basis. There- 
upon the stockholders authorized the bonds and trust deed hère in 
question, and the same were accordingly made and executed by the 
wàter company under date of September 1, 1890, though not dehvered 
until about September 15, 1890, on which date the trust deed was re- 
corded. On September 16, 1890, the trustée released to the water com- 
pany $65,000 of the bonds, pursuant to the provisions of the trust deed. 
The waterworks were completed in ail respects in accordance with the 
ordinance and plans and spécifications, and were duly accepted by the 
town of Pehcian on Jariuary 13, 1891. On October 12, 1891, the trus- 
tée released $10,000 of the extension bonds which had been reserved 
pursuant to the trust deed. On November 23, 1891, it released $5,000 
more of the extension bonds, and on March 28, 1892, it released $3,- 
000 more of the extension bonds, so that, in addition to the original 
issue of $65,000, there hâve been issued $18,000 of the extension or im- 
provement bonds, making the total oûtstanding issue $83,000. The 
bonds are now in the hands of some 43 différent owners, in compara- 
tively small amounts, ail of whom are bona fide purchasers for value ; 
they having paid approximately par for their bonds. The hydrant rent- 
als pro-i^ided for in the ordinance w'ere assigned to the trustée by the 
terms of the trust deed, and later, and on January 19, 1891, a separate 
assignmetit thereof Was made to the trustée. Moffett, Hodgkins & 
Clarkë transf erred their stock in the water company to Mr. Calkins, 
who had previously been the superintendent of the works, and to Judge 
Barnes, Mr. Lewis, Mr. Chafee, and Messrs. A. W. and E. O. Brown, 
and thereafter Moffett, Hodgkins & Clarke Company, which succeeded 
the firm, had no interest in the corporation, excepting that for a time 
they owned some of its bonds. The considération paid by the Rhine- 
lander parties for the stock was $5,000. On September 9, 1893, in 
considération of $5,000, the water company quitclajmed its rights in 
the watçrworks, franchises, and revenues, "excepting assigned rentals," 
to the town of Pélican. On March 20, 1894, the défendant city was 
organized under the gênerai charter law of the state, out of the ter- 
ritory of the town, and a settlement was had between the town and the 
city, wheijeby the city received the waterworks plant at the price of 
$5,000, the terms of the setllernent being shown in the proof, and here- 
after referred to. Following the acquisition of the property by the 
town, and later by the city, they, respectively, paid the interest on the 
bonds, the same being usually paid in the form of hydrant rentals, pur- 
suant to the terms of the trust deed, and the assignment of such rentals 
to the trustée, such interest being paid up to the Ist of September, 
1906, since which time neither interest nor hydrant rentals hâve been 
paid, the hydrant rental payments only extending up to and including 
those which became due July 1, 1906. The water company in or about 
the month of March, 1907, having failed to comply with the provisions 
of section 1774a, Wis. St., was pursuant to that law declared to be dis- 
solved. During ail the period following the acquisition of the property 
by the city in 1894, and up to the time it defaulted in the payment of 
interest or hydrant rentals, the city, not only by the payment of the 
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hydrant reniais, but by repeated action of its common eouncil and of- 
ficers, recognized the existence and validity of the bonds to the full 
amount of $83,000. 

The important and. difficult question presented is whether extensions 
and improvements to the water plant made by the city wherein the 
mortgagor never had any interest shall be taken to pay the bonds. 
From May 1, 1894, when the city bought the plant, it has laid over 
seven miles of pipes, which hâve cost, with hydrants and other im- 
provements, about $49,000. Counsel for the city contending that the 
mortgage debt was illégal and fraudulent urges that the city may equi- 
tably claim to retain what it has installed and paid for against the bond- 
holders. It never became liable for the debt, the utmbst extent of its 
obligation being to pay hydrant rentals on such hydrants as had been 
put in when it became oWiler. Further it is urged, even if the bonds 
be found f ully valid, in respect to the efî^ct of the af ter-acquired prop- 
erty clause upon the extensions: (1) If the clause is valid, it could 
only include property acquired by the mortgagor. (3) By the law of 
Wisconsin it is not valid. (3) In terms it covers only property ac- 
quired by the mortgagor. (4) Extensions by the city are not subject 
to the mortgage by accession, because the waterworks franchise is Per- 
sonal property, as well as the mains and hydrants. The right to use 
the streets for mains, hydrants, and service pipes is at most an ease- 
ment appurtenant to the ownership of the land on which is located the 
pumping station. The doctrine of accession has no application to prop- 
erty of the nature mentioned. (5) There is nothing in the proofs 
which makes it inéquitable for the city to contend that additions made 
and paid for by it are not within the mortgage. (6) The city's conten- 
tions do not make it necessary to divide the plant, simply sell it as a 
whole, value the old and new parts, and give each party its proper 
share. It becomes necessary in order to appreciate the force of thèse 
daims to state the facts more fully. 

The resolution of the water company of Jline 33, 1890, authorizing 
the bonds and mortgage, contained inter alia the following, in respect 
to after-acquired property : 

"For the purpose of securlng the payment of said bonds and hiterest cou- 
pons and the sums of money thereln named at the inaturity thereof, the prési- 
dent (or vice président) and secretary of thls company be, and they are here- 
by, authorlzed and directed to cause to be prepared a proper deed of trust or 
mortgage, and to exécute and duly aeknôwledge the same aceording to thelaws 
of the State of Wisconsin, and deliver the same, eonveying to said HoUaiul 
Trust Company, and its successors and assigns forever in trust, the aforesald 
waterworlîs, lands, mains, pipes, buildings, franchises, easements, rights, and 
privilèges, rents, revenues, incomes, extensions, improvements, additions, and 
property of every liind, name, and description of said water company, now 
held or that shall or may be hereafter constructed, acquired or held, together 
with ail and slngular the hereditaments and appurtenances thereto belongiiig, 
or in any wlse appertalning as a first mortgage, free and clear of ail other 
liens and incumbrances, which mortgage or deefl of trust shall contain tlie 
proper provisions and récitals to carry into effect the object of thèse résolu- 
tions." 

The trust deed, after reciting the aforementioned resolution, and 
that the trust deed was made in pursuance thereof, contained the fol- 
lowing provision as to after-acquired property : 
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"Together with ail and singular tlie rights of way, laiids, pnmp house and 
site, réservoir and site, pumping maéhinery, boilers, tools, furniture and fix- 
tures, pipes, mains, wells, cribs, liydrants, gâtes and valves, the water rents 
and tncome,. rents, reyenues, extensions, additions, improyements, franchise 
and' property of every Wme, kind àiid description of said water company, 
whieh It now lias or ôwris, and vyliieh It may hereafter ovvn or acquire, together 
with ail and singular the hereditaments and appurtenances thereto helonging, 
or in any way apj>ertaming, to hâve and to. hold the same forever to the said 
party of the second part or its suecessors la office for the sole and only prop- 
ër use, beneflt, and hehbof of theHolland Trust Company, trustée, or its sueces- 
sors in trust." 

The ordinance granted by the town of Pélican to Moffett, Hodgkins 
& Clarke, contained the following: 

"The said town of Pélican promises and agrées to pay as rent for the said 
fire protection, the sum of thirty-six hundred dollars ($3,600) per annum for 
the term of thlrty years, the sum of eighteen hundred dollars ($1,800) to be 
pald on the flrst days of Janitary and July in each and every year, during 
thé said tenu to the said grantees or their asslgns, and in further considéra- 
tion of the payment of ail taxes by said town upon the waterwotks plant for 
the period of three years. A sufflclent tax shall be levied and collected on ail 
the taxable property in the town, subject by law to such tax, to meet the pay- 
ments under this ordinance, as they may respeetively mature during the ex- 
istence of any contract for public flre service, which tax shall be irrepealable 
from and after the passage of this ordinance, and in case the town board shall 
be authorized to levy a spécial tax for such purpose, such tax shall be an- 
nually levied, and the proceeds thereof ^hall be kept as a separate fund, to be 
knowh as the flre hydrànt fund. and sliâll be irrevocably and exclusively de- 
vôted to the payment of hj'drant reniais under this ordinance and it shall not 
be otherwise employed. The town board of the town of Pélican may at any 
time requiré'the said grantees té make extensions of the pipe System of said 
waterworks by giving sixty days' notice at any proper time of the year, and 
may oi'der hydrants placed on such extensions at not less than twelve to the 
mile, and, the said town agrées to pay a rental on such extensions for fire pro- 
tection, at the rate of forty dollars per hydrant per year for the term of 
• thirty years from the time of making such extension, said sum to be paid in 
equal installments on the flrst days of January and July of each year for the 
uncompleted term of thirty years." 

The évidence shows that no substantîal part of the waterworks had 
been constructed when the trust deed was given. The deed inclûded 
a clause giving the power of sale in case of default, covering the prop- 
erty and franchises' convëyed "or intended so to be"; also, that the 
..trustée might in that event take possession of the whole plant, and use, 
:ioperate, and manage it for the benefit of the bondholders. A further 
provision authorized the appointment of a receiver without notice. 
The intention of ail the parties then interested, the town, water com- 
pany, and mortgagee, is clear, not only that the plant was expected to 
he a growing çohcern, but to give and maintain- ample security to the 
bondholders. The trust deed was intended to be as broad as the reso- 
lution authorizing it, as ample as it could be made in regard to after- 
acquired property. The franchise granted was the chief thing, the 
property, real or personal, being in Wisconsin regarded as an incident 
to it, and the whole thus being personal property so long as held by the 
water company. The whole plant and .franchise thus became a unit, 
whose parts were legally inséparable, ail taking their légal status and 
pattern from the franchise. It is clear that the mortgagor intended 
(whatever may hâve been legally possible) to include ail additions and 
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extensions, no matter by whom made, in the mortgage security. This 
is confirmed by the fact that the plant, as originally built, was adapted 
to a larger water supply than was then necessary. 

Before stating the facts bearing upon the city's right to equitably 
claim its part of the plant free from the mortgage, it seems convenient 
to examine the first four points, relating to the after-acquired property 
clause, and the law as to accession. Such clauses are sustainable in 
equity only as contracts to mortgage the future acquired property. En- 
forcing the mortgage against it is substantially en forcing spécifie per- 
formance. Beall V. White, 94 U. S. 382, 24 L. Ed. 173; Metropolitan 
Nat. Bank v. St. Louis Despatch Co, 149 U S. 436, 13 Sup. Ct. 944, 37 
L. Ed. 799 ; Mallory v. Glass Co. (C. C.) 131 Fed. 111. As the mort- 
gagor could not expressly contract to mortgage the after-acquired 
property of others, such property can never come within the mortgage 
by the force of such a contract alone, unaided by the rule of accession, 
estoppel, or some other équitable considération. Lorain Steel Co. v. 
Norfolk & B. St. R. Co., 187 Mass. 500, 73 N. E. 646 ; N. Y. S. & T. 
Co. V. Louisville, E. & St. L. Consol. R. Co. (C. C.) 102 Fed. 398 ; 
Harris v. Bridge Co., 90 Fed. 328, 33 C. C. A. 69 ; Venner v. Farmers' 
L. & T. Co., 90 Fed. 355, 33 C. C. A. 95; Bear Lake Irr. Co. v. Gar- 
land, 164 U. S. 1, 21, 17 Sup. Ct. 7, 41 L. Ed. 327. In Wisconsin, un- 
til changed by statute, the rule applicable to property other than pub- 
lic utilities was that after-acquired property clauses in mortgages were 
void, even in equity, unless the mortgagor, after acquiring the prop- 
erty, subjected it to the mortgage by some new act. Chynoweth v. 
Tenney, 10 Wis. 397 ; O'Niel v Kerr Co., 124 Wis. 234, 102 N. W., 
573, 70 L. R. A. 338. After the mortgage in the présent case was 
made, the Législature, by the act of 1893 (section 1780, St. 1898), 
changed this rule as to waterworks mortgages. It may be fairly con- 
cluded, therefore, that the extensions are not within the mortgage by 
force of the after-acquired property clause alone, apart from any con- 
sidération of accession, estoppel of the city, or other équitable consid- 
ération precluding it from claiming immunity. 

The question of accession présents considérable difïiculty. It is a 
well-understood rule that whatever is affixed to real property becomes 
an inséparable part of it, and belongs to its owner. In the présent in- 
stance the city, owning the whole plant, bas a fee-simple title to the 
power station. This is real property. It has also an easement in the 
streets for maintaining the mains, hydrants, and service pipes. Louis- 
ville T. Co. V. Cincinnati, 76 Fed. 296, 22 C. C. A. 334; Wright v. Rail- 
way Co., 95 Wis. 35, 69 N. W. 791, 36 L. R. A. 47, 60 Am. St. Rep. 
74. This also is real estate, a typical example of jus in re aliéna. The 
franchise no longer exists or is in abeyance because destroyed by 
merger. A municipal corporation has no franchise to operate a water 
plant. It grants franchises to private corporations for the purpose, 
l3ut needs none itself, having statutory power to that end. Water- 
works franchises are personal property when held by corporations 
other than the municipality itself. The whole property is therefore 
real estate, corporeal and incorporeal, power station and easements. 
When the city extends the System by laying pipe in some additional 
Street, it acquires a perpétuai easement over the land owned by the 
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abutting lot owners for the maintetiance of the system. To wHat land 
is such easement appurtenant? Necessarily to the central station. 
LfOgically, therefore, thère can be no objection to applying the ordinary 
riile Of accession to ail the additions. It is not necessary to go so far 
as to say that, if the city should acquire an addition to the land used 
as the power station, such act would subject the new purchase to the 
old mortgage, unless the added païcel was absolutely necessary to the 
use of the plant. Swedish, etc., Bank v. Connecticut, etc., Co., 83 
Minn. 377, 86 N. W. 420; That question is not presented. The new 
land would not bë appurtenant to the old in the usual case. It would 
be Similàr tô the case of a farmer Whose farm is mortgaged adding a 
new 40. But suppose the farmer obtains a right of way over his neigh- 
bor'si land for the benefit of his own, ^^^ould not thé mortgagee take it 
on foreiclosure as an appurtenancè?" An affirmative ânswer is eiven in 
Latta vi Catawba El. & Power Co., 146 N. C. 285, 59 S. E. 1028. If 
notj it woùld become éxtiliguished, and the servient estate freed from 
it. I am unable to see why thè technical rule of accession does not ap- 
ply to thesé extensions on the theory that, as the easements are succes- 
sively added, they become inseparably apourtenant to the corporeal 
herèditatnent, the power station, unless some supervening equity pre- 
vehts. 

On the question of equity just sufîrested, as well as whether the city 
is in a position to claim that the additions are not within the mortsfage, 
and whether it is estopped from so claiming, some further référence 
to, the record is necessary. The circumstancf s of the city's acquiring 
the plant and its subséquent conduct are as follows: 

By section 944, St. Wis. 1898, it was provided that: 

"Wbenever any munlclpality shall Incur ahiy Inde^'teclness by the issue of 
bonds or munleipal obligations, ail the territory embraced within the llmits 
of such munlclpality shall remain llàble to the payment thereof, until such 
bonds. or obligations are fully pald; and if any such territory shall be set 
(>f( or talîen therefrora after such Indebted^ess is Incurred, and no other pro- 
vision shall hâve been made by or àccordlng to law, for the apportionment 
and collection of such indebtedness, the county board of the county in wblch 
such territory is sltuated shall annually apportion to ail such territory so set 
off or taken from any such munlclpality, a pro rata portion of the amount of 
tax necessary to be ralsed in such year for the payment of princinal and In- 
terest [on the basls of the taxable property of the territory which Is set off 
as regardé that remaining]." 

Subdivision 2, § 960g, S. & B. Ann. St. 1889, provides : 

"When any territory shall be detached from any county, town, city, village, 
or school district In this state, and the same shall be annexed to any other 
county, town, city, village or school district thereln, or any new county, town, 
city, village or school district shall be in whole or in part created froin such 
territory so detached, the county, town, village, city or school district to 
whlch Ûie same shall be annexed, or which shall be in whole or in part de- 
tached therefrom, shall be liable to the county, town, village, city or school 
district from which the territory was so detached for its just share of the 
Uabilitles and indebtedness, and shall recelve the just share of the crédits 
from the county, town, village, city or school district from whlch the same 
shall hâve been detached, whlch shall be apportioned by ascertainlng which 
ratio the portion detached beai's to the territory from whlch the same was 
detached, and the last prior assessment shall be used as the basis lu deter- 
mlniug the same." 
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It is apparent from the provisions of said section 944 that ail the ter- 
ritory in the town, including that which afterward became a part of 
the city, remained liable, as between the trustée and the town, for the 
payment of the hydrant rentals, for the reason that the town had obli- 
gated itself to pay the rentals, and the right to the rentals had been 
assigned to the trustée, both by the trust deed and by the instrument of 
January 19, 1891, which was assented to by the town, and therefore, 
when the city was carved out of the town, there was a subsisting ob- 
ligation of the town in favor of the trustée, which, under the terms of 
the statute, could not be impaired by the setting ofï of a part of the 
territory of the town into the city. It is apparent, moreover, from said 
section 944 that, if no settlement had been made between the town and 
the city under the provisions of said section 960g, the obligation for 
the payment of the rentals would annually hâve been apportioned by 
the county board between the town and the city ; the territory of each 
bearing its proportion upon the ratio of assessed valuation. We thus 
see that a situation was presented where, as between the town, the 
city, and the trustée, neither the town nor city could be relieved of the 
obligations to the trustée on account of the hydrant rentals, and, more- 
over, that the obligation must as between the town and the city be ad- 
justed from year to year by the county board, or the town and city 
must proceed under said section 960g, to apportion the assets and lia- 
bilities so that each would receive a certain part of the assets, and as- 
sume a certain part of the obligations, and thus be relieved from the 
burden of an annual adjustment by the county board of the share of 
the accruing obligations which each should pay. Under this situation, 
the town and the city entered into the settlement of date March 30, 
1894, the same being made, as is recited therein, pursuant to subdivi- 
sion 2 of said section 960g. By the terms of the settlement, it is deter- 
mined that, on the basis of the assessed valuation of the territory set 
off into the city as compared with the assessed valuation of the remain- 
ing territory of the town, the city was entitled to 651^ per cent, of the 
assets of the town and should pay 65^/2 per cent, of its obligations. 
The property which the city should take is listed, and the priées of each 
item agreed upon, and it is provided that the city shall take the same 
at such priées. Among such property is the "waterworks plant" at the 
price of $5,000. The property which the town shall take and the 
agreed price thereof is also li?ted. It is then determined that the town 
"owed the Holland Trust Company for back interest on waterworks 
bonds," and accrued interest from March Ist to March 20th, a certain 
amount, the same representing the balance of interest unpaid at the 
time_ of the organization of the city on the whole $83,000 of bonds. 
"This indebtedness the city assumes and agrées to pay the Holland 
Trrst Company." The net resuit of the settlement is determined by 
charging the city with the différence between the value of the prop- 
erty it received at the agreed priées thereof and 651,4 per cent, of the 
agreed value of the whole of the property, and deducting therefrom 
341/2 per cent, of the amount of the bond interest obligation which the 
city thus agreed to wholly pay. 

It is also provided by section 263, c. 326, Laws 1889, by section 
■925—263, St. Wis. 1898, that: 
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"Whenerer a city or village shall be iiK'ori)orate(l uixler tlifi pi-dvisloiis o? 
this chapter the ordinances in forée thereiu at tlie tiiue of sueh iucorpoi'iithm 
shall continue to be in force and be the ordinances of sueh new corporiitioiL 
so far thé same are not inconsistent with ihe provisions of this chapter, uutil 
amended, altered or repealed." 

And by chapter 361, § 1, Laws 1897, being section 959—48, St. Wis. 
1898, the power and duty of taxation by villages and cities are provided 
for to pay water rents stipulated in the ordinance. This provision man- 
ifestly applies to ordinances adopted before its passage. Appleton W. 
W; Co. V. Appleton, 132 Wis. 563, 113 N. W. 44. The fact that the 
çity- is now itself pumping the water through the pipes and hydrants 
does inot relieve it from whatever obligation it may hâve assumed to 
pay rentals in favor of the bondholders because it uses in doing so the 
pipes and hydrants pledged to them (assuming they were so pledged). 
On the question of the légal- effect of a municipality acquiring a plant 
for whjch it has agreôdito pay rent, see Centerville v. Fidelity T. & G. 
Co., 118 Fed.. 333, 55 C. C. A..348; Fidelity T. & G. Co. v. Fowler 
W. Co.!(G. C). 113 Fed. 560; Illinois, etc., Bank v. Arkansas City, 7G 
Fed. 271, 22 C.:C. A. 171, 34 L. R. A. 518; Omaha W. Co. v. Omaha, 
147 Fed.. 1, 77 C. C. A. 267, 12 L. R. A. (N. S.) 736._ The city was 
the légal successor of the town in respect to ail its territory, including 
the waterworks, and took the place of the town in respect to ail its ob- 
ligations relating to them. It could not take the benefit of the works 
without assuming a burden to which they were subject. Illinois, etc., 
Bank v. Arkansas City, supra ; Fergus Falls W. Co. v. Fergus Falls 
(C. C.) 65 Fed. 586. 

The debtfor water rental was recognized by the city from its or- 
g'anizationiin 1894 to July 1, 1906. On September 4, 1894, the com- 
mon coùncihof the city adopted a motion that the city pay the trust 
Company "fpr water rentals and back interest." On March 19, 1895, 
the commôn touncil adopted the following resolution: 

"Resoli'ed, by the couimoii conncil of the city of Rhinelander, tliat the city 
treasurer is Instrueted to pay interest on the city bonds as the coupons shall 
become due and be presented and that the treasurer be instrueted to pay the 
Interest coupons of the Rhinelander waterworlvs bonds as the same shall be- 
come due and be presented td him for payment. Kesolved further that the 
city clerk is Instrueted to notify the'Holland Trust Company that the city 
will, in the future, pay the interest coupons on said bonds directly, and that 
he furnish the HoUand Trust Company a certified copy of this résolution." 

Pursuânt to the terms of the above resolution, a certified copy there- 
of was sent to the trustée on March 20, 1895. In addition to the 
above, there appear several motions and resolutions adopted by the 
common council between 1895 and 1906, directing the payment of "hy- 
drant rentals" to pay "coupons." 

In addition to this, it appears that from the time the city acquired 
possession of the property'up tq 1906 it paid the h3'drant rentals so 
far as requîred to cover the interest on the bonds, sueh payments be- 
ing somètimes made upon bills filed by the said city treasurer who was 
superintendent of the waterworks, ffar "water rentals" or "hydrant 
rentals" remitted by him to the trustée, and at other times sucîi pay- 
ments beihg made upon bills filed in the name of the trustée for "hy- 
drant rentals," ail of which bills were duly audited and allowed by the 



TRUST CO. OF AMEHICA V. CITY Or KHINELANDER. 73 

common council, and ail of which recognized that the payment is for 
hydrant rentals to the extent of the interest, and that the obligation 
for the payment thereof had been assigned to the trustée. It further 
appears that prior to the résignation of Holland Trust Company as 
trustée in 1903, during which time the hydrant rentals due from the 
city were not sufficient to pay the interest, the remainder of the inter- 
est had been paid by the railroad companies and other consumcrs 
whose contracts had been assigned to the trustée directly to the trus- 
tée. When the city made its first payment of hydrant rentals, the city 
clerk on September 7, 1894, wrote the trust company as follows: 

"I am instructed tO' say to you that the city is of the opinion that ail con- 
tracts assigned to yotir company should be canceled and the city of Rhine- 
lander collect ail rentals and remit to your company as you can readily see 
this will prevent ail complications in the futura Please receipt and advise us 
of your opinion of the assigned rentals." 

In reply to this the trustée on September 11, 1894, wrote to the city 
clerk as follows : 

"We hâve your favor of the 7 inst., inclosing draft for $2,034.09, In pay- 
ment of water rentals to date. ïhe same we hâve this day credited to the 
lihiuelander Water Company coupons account. In regard to the assignment 
of the water rentals to the city, we would say that we will hâve to comply 
strietly to the terms of the agreement whereby the Rhinelander Water Com- 
I)any shall assign and transfer ail rentals to Holland Trust Company, trustée, 
and we will be unable to caneel our contracts and assign them to the city." 

It was because of the f act that the trustée did not feel itself author- 
ized by the trust deed to turn over to the city any of the contracts for 
the payment of rentals by other consumers that the city thereafter for 
a number of years paid to the trustée' the rentals due from the city, 
sufficient being coUected by the trustée from other consumers whose 
contracts had been assigned to it to pay the remainder of the interest. 
After the résignation of the Holland Trust Company, however, when 
the hydrant rentals had by extensions to the system made by the city 
itself been increased, the city appears to hâve paid rentals to the full 
amount of the interest each six months, and to bave collected and re- 
tained ail rentals due frotn private consumers, even though the con- 
tracts for the payment thereof had been assigned to the trustée. While 
thèse payments were being made the bonds were passing from one 
owner to another. It is claimed that this continued récognition on the 
part of the city of an obligation to pay rentals stipulated for, including 
those on hydrants installée! by it, together with the manifest intention 
of the mortgagor to pledge the whole plant and additions as an en- 
tirety, of which the city had notice, place it in a position where it can- 
not in equity take the ground that the mortgage does not cover exten- 
sions and additions made at its own expense, even though such addi- 
tions and extensions are not technically within the lien held by the 
trustée. 

In view of ail the circumstances, I am convinced that the city ought 
not to be allowed to take the position that the additions made by it are 
not within the mortgage, or that the bonds are void. In view of the 
manifest intent of the mortgagor to subject additions to the lien, the 
agreement of the city to pay rentals, and its continued payment of such 
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rentals while the bonds were changing hands, it ought not to be heard 
to make thèse contentions. Venner v. Farmers' L. & T. Co., 90 Fed. 
348, 33 _C. C. A. 95 ; Compton v. Jesup, 68 Fed. 363, 15 C. C. A. 397. 
Certain other questions are presented, respecting the validity of the 
franchise ordinance, and of the original and extension bonds. At the 
time the town of Pélican purchascd the waterworks Rhinelander was 
an unincorporated village of more than 1,000 inhabitants, situated in 
the town. This fact made applicable the provisions of chapter 293, 
§ 1, Laws Wis. 1883, being section 819a, S. & B. Ann. St. 1889, as fol- 
lows: 

"AU powers relating to villages and conferred upon village boards by tlie 
provisions of chapter 40 of the Revised Statutes, and ail acts amendatory 
thereof, èxcepting those the exercise of which would confllct wlth the provi- 
sions of law relating to towns and town boards, are hereby conferred upon 
towiis and town boards of towns eontainlng one or more unincorporated vil- 
lages, having each a population of not less than one thousaud luhabltants, and 
are made applicable to such unincorporated village or villages, and niay te 
exerclsed therein when dlrected by a resolution of the qualifled electors of the 
town, at the last preceding annual town meeting." 

The provisions of the incorporated village act made applicable by 
the foregoing statute are as follows : 

"To provide protection from tire * * * by the érection or construction 
of pumps. water mains, réservoirs or other watenvorks." Subdivision 10, § 
8!)2, St 1898. 

Also: 

"To conetruct and maîntain waterworks for the supply of water to the in- 
habltants of the village." Subdivision 29, § 892, supra. 

It is provided by section 1753, St. Wis. 1898, that: 

"No corporation shall issue any * • * bonds or other évidences of In- 
debtednesa éxcept for money, labor or property estimated at its true money 
value, actually received by it, equal to seventy-flve per cent, of the par value 
thereof." 

"Ail stock and bpnds issued contrary to the provisions of this section shall 
be void." 

If the bonds in question are within this section aiid their validity 
were to be determined by the law of Wisconsin, they are void even in 
the hands of bona fidte holders. First Av. L. Co. v. Parker, 111 Wis. 1, 
86 N. W. 604, 87 Ani. iSt. Rep. 841; Téléphone Co. v. Evansville (C. 
C.) 127 Fed. 187; But see Haynes v. Kenosha Co., 139 Wis. 227, 119 
N. W. 568, 121 N. W. 124. I find, however, as a matter of fact that 
the whole issue of $83,000 bonds were issued for more than 75 per 
cent, of their face, and were not therefore within the quoted statute, 
in such a way as to afïect the validity of the bonds when held bona fide. 

The ordinance gratiting the waterworks franchise to individuals. in- 
stead of a corporation, was void by the terms of section 1780a, St. 
Wis. 1898, in force when the franchise was granted, and vi'hich lim- 
ited the grant of such franchises to corporations alone. But by a cur- 
ative act (chapter 251, § 1, Laws 1903 ; section 1862a, Sanborn's St. 
Supp. 1906), the invalidity was cured. This statute provides that ail 
grants and franchises theretofore made to or conferred upon individ- 
uals by any village or city to purchase, construct, or maintain water- 
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Works, etc., are validated, legalized, confirmed, and approved in ail 
cases where such persons hâve transferred such grants to a corporation, 
and the works hâve been constructed. The town of Pélican was in law 
a village, so far as it exercised village powers, a légal entity acting as 
a village, and within the curative statute. Hurley W. Co. v. Vaughn, 
115 Wis. 470, 91 N. W. 971. It is therefore net necessary to consider 
the effect a void ordinance might hâve had upon the waterworks con- 
tract, or the acquisition of the plant by the town and city, foUowed by 
the payment of rentals for a long time. 

The city, having assumed to pay hydrant rentals in the agreement of 
division with the town, and the new "hydrants being as fully within the 
mortgage as the old, should be decreed to pay so much of such rentals 
as may be necessary to discharge accruèd interest on the bonds. By 
an order in this suit made November 14, 1908, the appointment of a re- 
ceiver was directed, unless the city should by ordinance set aside the 
sum of $15,600 for rentals from January 1, 1907, to July 1, 1909, to be 
kept as a separate fund until final decree. The city thereafter passed 
such an ordinance. On July 1, 1910, there was due an additional $5,- 
200 for such rentals. The continuing obligation to pay thèse rentals 
should also be decreed. 

; In respect to water rents collected from private consumers : The 
résolution of the water company authorizing the mortgage authorized 
the pledge of ail rents, revenues, and incomes. But the mortgage it- 
self, in conveying rights, contains the foUowing: 

"Rent'=! and Income, rents, revenues » ♦ • whieh it now bas or owns, 
or which it may hereafter own or acquire." 

I assume it would at this date be impossible to separate income ex- 
isting when the town bought the plant from income arising later, I 
think it is consistent with the view I take of the law applying to the 
case that ail income now existing was pledged by the mortgage, and 
should be decreed paid m the mortgage debt. In the order of Novem- 
ber 28, 1908, the lien o the trustée upon net income was made to at- 
tach as effectually as though a receiver had been appointed November 
16, 1908, and the decree should provide for an account of such income 
from November 16, 1908, to the time of rédemption or sale, as the case 
mav be. 

The sale should be under the statute relating to mortgage foreclos- 
ures or by analogy thereto. It is unnecessary to décide whether the 
statute apolies because the sale should in any event conform thereto. 
The city will undoubtedly redeem, and should be given ample time to 
raise the necessary funds. This may involve a popular élection, nego- 
tiation of botids, etc. While the franchise granted by the town to Mof- 
fett, Hodgkins & Clarke, and transferred to the water company, is 
merged by the uniting of ail interests in the city, this is, of course, 
subject to the mortgage, and as to them there would be no merger. 
The city holds no franchise, only a waterworks plant, clearly real es- 
tate. But the sale must be of the mortgaged property, including the 
franchise. 

Under the public utilities law (chapter 499, Laws 1907) water com- 
panies having pre-existing franchises may surrender them prior to 
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January 1, 1911, and take a franchise indeterminate as to time, and 
subject to the right of the municipality to purchase at any time, at a 
price fixed by the Railroad Commission. Probably the time fixed will 
be again extended by the Législature of 1911. It would net be possi- 
ble, in any event, to hâve à sale and conveyance within the three months 
now remaining. An appeal will undoubtedly be taken in view of the 
sum, involved, and the difficulty of the questions presented. This would 
delay final adjustment for another year or more. 

Other provisions of the decree, including a possible allowance to the 
trustée, should be postponed until application for decree is made; but 
çomplainant should hâve costs. 



Ex parte HUBBARD. 

(Circuit Court, D. Mass^cjiusetts. October 3, 1910.) 

iifo. 123, Law Docket 

Habeas Cokpùs (§ l6*)^MrN0B Enlisted in Violation op Law— Status— 
PunishMent fob Désertion'. 

A miner enlisted in the army when under the âge of 16, who has con- 
tinued tp ^erve and , reçelve : pay after passing that âge, acquires the 
status of a spldièr like one who was enlisted when over 16 without the 
consent of his' parents, aUd a court-martial has jurisdiction to try and 
senteuce hini tO' i)unishment for désertion, from which sentence he can- 
not be disfharged on ha^ea^ corpus on pétition of himself or his parents, 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 16; Dec. 
Dig. § 16.*] 

Pétition for writ of habeas corpus on behalf of îtdwin H. Hubbard. 
Writ denièd. 

William A. Brade, for petitioner. 

William H.Garland, Asst. U. S. Atty., and John A. Hull, Judge 
Advocate, for the United States. 

LOWELL, Circuit Judge. This is a pétition for a writ of habeas 
corpus filed by Hubbard's mother. The agreed facts are substantially 
as follows: Hubbard was born November 29, 1891. On January 21, 
1898, he was duly committed to the custody of the Massachusetts State 
Board qf Lunacy and Charity as a neglected child. From about April 
1, 1907, until November 8, 19Ô7, he was living at home with his mother, 
and working and contributirig to her support. On November 11, 1907, 
he Was driven from home by the cruel treatment of his father, and 
applied for help to the State Board of Charity — the légal successor of 
the State Board of Lunacy and Charity. Thereupon Mcintire, an 
agent of the State Board, accornpanied Hubbard to the recruiting office, 
and by the help of Mcintïrë Hubbard applied to be received as a recruit 
for the United States army. Mcintire was not the légal guardian of 
Hubbard. He held the record of the board showing that Hubbard 
was then under 16, but he did not refer to this record, and accepted as 
true Hubbard's statement that he was 18 years old. By virtue of Mc- 
Intire's consent as légal guardian, Hubbard's application was accepted. 
The consent was in the following form: 

*For otber cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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"Cousent In Ciise of MInor. 
"(See A. R. 859.) 
"I, Joseph P. Mcintire, do certify that I am the légal Kuardian of Edwin 
H. Hubbard, tliat tbe said Edwin H. Hubbard is 18 years of âge, and I do 
liereby freely give niy consent to his enlisting as a soldier in the ariny of 
the Tluited States for the period of tbree years. Given at Boston. Mass., 
this 11 th day of Xovember, 1ÏK)7. [Signed] Joseph P. Mclutire. 

"Witness: Bernard Reniington." 

Upon being examined and being accepted a.s an applicant for enlist- 
ment, Hubbard returned to his home, and told his mother that he had 
enUsted, that the state had signed his papers, and that he was going 
away the next morning to Ft. Slocum. Thereupon the petitioner said, 
"Edwin, you hâve been a good boy," and gave him her blessing. Hub- 
bard's mother had no knowledge of his intention to enlist or enter the 
aj-my before the conversation just mentioned. She understood that 
Hubbard was a soldier, and never gave written consent to his enlist- 
ment. On November 14, 1907, at Ft. Slocum, Hubbard signed and 
swore to a paper as follows : 

"State of New York. City or Town of Fort Slocum — ss.: 

"I, Edwin H. Hubbard, born in Haverhill, In the state of Massachusetts, 

aged 18 years and months, and by occupation à clerk, do hereby ac- 

knowledge to hâve voluutarily enllsted this 14th day of November, 1907, as 
a soldier In the army of the United States of America for the period of tbree 
years, unless sooner discharged by proper authority ; and do also agrée to 
accept from the United States such bounty. pay, rations and clothing as are 
or may be established by lavv. And I do solemnly swear (or afiirm) that I 
will bear true faith and allegiance to the United States of America, and that 
I will serve them honestly and talthfully agalnst ail their enemies whomso- 
ever ; and that I will obey the orders of the Président of the United States, 
and the orders of the offlcers appolnted over me, aceordlng to the rules and 
Articles of War. [Signed] Edwin H. Hubbard. 

"Subscribed and duly swom to before me this 14th dav of November, A. 
D. 1907. [Signed] James D. Fife, 

"Capt. Med. Dept. U. S. A. 

"Recruiting Officer. 

"I certify that I hâve carefully examined the above-mentioiied man agree- 

ably to the gênerai régulations of the army, and that in my opinion he is free 

from ail bodily defeets and mental iniirmity which would in any way dis- 

cxualify him from performing the duties of a soldier. 

"[Signed] .lames D. Fife. 

"Capt. Med. Dept. U. S. A. 
"Examining Officer. 
"I certify that I bave minutely inspected the above-named man, Edwin H. 
Hubbard, préviens to his enlistment, and that he was entirely sober when 
enlisted; that to the best of my judgment and belief lie fulfills ail le=cal re- 
quirements, and that I bave accepted and cilisted him into tlie service of the 
United States under this eontract of enlistment as duly qualified to perforui 
the duties of an able-bodied soldier, and in dolng so bave strictly observed 
the régulations which govern the recruiting service. This soldier bas blue 
eyes, light brown hair, fair complexion ; is 5 feet 4^4 inchos liigh. 

"[Signed] James D. Fife, 

"Capt. Jled. Dept. U. S. A. 
"Recruiting Officer." 

On November 30, 1907, the State Board of Charity discharged Flub- 
bard from its custody and control. Hubbard was thereafter assigned 
to Company L, 27 United States Infantry, was stationed at Ft. Sheri- 
dan, 111., was clothed, armed, equipped, and served as a soldier, and 
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was paid as such up to March 21, 1908. On that day he voluntarily 
deserted the service of the army, and remained absent in désertion until 
April 21, 19lO, when he was àrre&ted at Everett, Mass., as a déserter. 
He was brought to trial before a gênerai court-martial, and was ar- 
raigned and tried for a violation of the forty-seventh and sixty-second 
Articles of War. His counsel before said court-martial filed a plea to 
the court-martial's jurisdiction, relying on Rev. St. §§ 1117, 1118 (U. S. 
Comp. St. 1901, pp. 813, 814). Hubbard was convicted by the court- 
martial and was sentenced to imprisoijment at hard labor, which sen- 
tenee,was duly approved by the officer comnianding the Department of 
the|Eaçt. Pursuant to the order of the court-martial, Hubbard was 
di§^0|iorably dischargçd. 

, ^he jstatutes which may hâve bearing upon the case are as f ollows : 

,,B.ev.;$t.§ 1116: ,: 

"Hecrults enllstlng In, tbe ariny must l)e eflfectlve and able-bodied men, and 
between the âges of sixteën and thirty-flve years, at the tlme of their en- 
llstment. This limitation a.s to âge shaù not apply to soldlers re-enllstîng." 
(U. S. Comp. St 1901, p. 813.) 

Section 1117: ' 

"No person; under the âge, of twenty-one years shall be enlisted or mus- 
tered into the mllitary service of the United States wlthout the written con- 
sent of his parents or guardians: Provlded, that such miuor has such par- 
ents or guardians entitled to his custpdy and coutrol." 

Section 1118; 

"No minor under the âge of sixteen years, no Insane or Intoxieated person, 
no déserter from the mllitary service of the United States, and no person 
who has been convicted of a felohy shall be enlisted or mustered^ into the 
mllitary servifce." 

Section 1342: 

"The armiès of the Uiiited States shall be governed by the following rules 
and articles: * * * The word soldler shall be understood to Include non- 
conimissloned ofHcers, musiciaiis, artificers, and privâtes, and otlier enlisted 
men, and the convictions men tioned therein shall be understood to be convic- 
tions by court-martial." (U. S. Comp. St. 1901, p. 944.) 

Article 3 : 

"Every offlcer who knowin.gly enlists or musters into the military service 
àny minor over the âge of sixteen yeare without the written consent of his 
parents or g:uardians, or aijy miuor under tlie âge of sixteen years, or any 
insane or intoxieated pérsons, or any déserter from the military or naval 
Service of thé United States, or any person who has been convicted of any 
infamous crtminal offensé, shall, upon conviction, be dismissed from the serv- 
ice, or suffér such otbeP punishraent aa a court-martial may direct" (Page 
945.) , , ', 

Article 47: 

"Any ofBcer or soldler who, hàvlng reéelved pay, or havlng been duly en- 
listed in the service of thé; United States, déserts the same, shall, in time of 
war, sufCér death, or such other punishment as a court-martial may direct; 
and in time ôf peace, any punishment, excepting death, which a court-martial 
may direct" (Page 952.) 

Article 48: 

"Every oiHéer who déserts the ser\'lce of the United States shall be liable 
to serve for such period as shall, with the time he may hâve served previous 
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to liis désertion, amount to the full terra of his enlistment ; and such soldier 
shall be trled by a court-martial and punished, aitliough tlie tèrm of his 
enlistment may hâve eiapsed previous to his being apprehended and tried." 
(Page 933.) 

Article 62 : 

"Ali crimes uot capital, and ail disorders and neglects, wliich offieers and 
soldiers may be guilty of, to the préjudice of good order and military dis- 
cipline, though not mentioned in the foregoing Articles of War, are to be 
taken cognizanee of by a gênerai, or a regimental, garrison, or field-officers' 
■court-martial, (a) accordingrto the nature and degree of the ofCence, and pun- 
isiied at the discrétion of such court." (Page 957.) 

The principal qviestion argiied was this : Had the court-martial juris- 
diction to try Hubbard for what would hâve been a military oiïense if 
his enlistment had not contravened the statutes? The petitioner con- 
tended that Hubbard's enlistment was forbidden by Rev. St. §§ 1116, 
1117, 1118, and by article 3. Her counsel argued that Hubbard's con- 
tract of enlistment was either utterly void or at least voidable at her 
élection ; hence that the contract of enlistment had been avoided, that 
Hubbard is not and never was a soldier, that so the court-martial was 
without jurisdiction, and that Hubbard should be discharged on this 
pétition. The respondent contended, on the other hand, that the en- 
listment, though in contravention of the statutes, yet created a status, 
and that neither the enlisted boy nor his parents could protect him f rom 
the punishment provided in article 47. "In this transaction something 
more is involved than the making of a contract, whose breach exposes 
to an action of damages. Enlistment is a contract; but it is one of 
those contracts which changes the status, and, where that is changed, 
no breaCh of the contract destroys the new status or relieves from the 
obligations which its existence imposes. * * * By enlistment the 
citizen becomes a soldier. His relations to the state and the public 
are changed. He acquires a new status, with corrélative rights and 
duties ; and, although he may violate his contract obligations, his status 
as a soldier is unchanged. He cannot of his own volition throw ofï 
the garments he has once put on, nor can he, the state not objecting, 
renounce his relations and destroy his status on the plea that, if he had 
<iisclosed truthfully the facts, the other party, the state, would not hâve 
«ntered into the new relations with him, or permitted him to change his 
status. Of course, thèse considérations may not apply where there is 
insanity, idiocy, infancy, or any other disability which in its nature dis- 
ables a party from changing his status or entering into new relations. 
But, where a party is sui juris without any disability to enter into the 
new relations, the rule generally applies as stated. * * * No more 
can an enlisted soldier avoid a charge of désertion, and escape the con- 
séquences of such act, by proof that he was over âge at the time of en- 
listment, or that he was not able-bodied, or that he had been convicted 
of a felony, or that before his enlistment he had been a déserter from 
the military service of the United States. Thèse are matters which do 
not inhere in the substance of'the contract, do not prevent a change of 
sta.tus, do not render the new relations assumed absolutely void. And 
in the case of a soldier thèse considérations becotne of vast public im- 
portance. While our regular army is small compared with those of 
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European nations, yet its vigof and efficiency are equàlly important 
An army is net a deliberalivg body. It is the executive arm. Its law 
is that of obédience. No question can be left open as to the right to 
command in the officer, or the duty of obédience in the soldier. Vigor 
and efficiency on the part of the officer and confidence among the sol- 
diers in one another are impaired if any question be left open as to 
their attitude to each other. , So, uniess there be in the nature of things 
soine inhérent vice in the existence of the relation, or natural wrong in 
the manner in which it was established, public policy requires that it 
should not be disturbed." Griniley's Case, 137 U. S. 147, 151, 152, 
153, 11 Sup. Ct. 54, 55, 34 L. Ed. 636. 

In the case referred to the disability alleged was excessive âge under 
section 1116, one of the sections which forbids enlistment under 16, 
and the recruit was there denied discharge on his own pétition. It has 
been held, indeed, :that, the parent of a minor recruit who has enlisted 
without the parent's consent may obtain the recruit's discharge if no 
mjlitary offence has been comniitted. Carver's Case, 103 Fed. 624. 
The parent's right has been de«nied superior to that of the United 
States. jA parent is not altogether estopped or bound by the statement 
of the recruit made at the time of enlistment. On the other hand, it 
is established law that a minor -enlisted over 16 without his parents' 
consent, cannothimself repudiate the cqntract and obtain his release 
from service on his own pétition. See Wagner's Case (D. C.) 24 Fed. 
135; Davison's Case (C. C) 21 Fed. 618; Hearn's Case (D. C.) 32 
Fed. 141 ; Spencer's Case (D. C.) 40 Fed. 149 ; Solomon v. Davenport, 
87 Fed. 318, 30 C. C. A. 664. Article 47 has no application to the case 
supposed. Lâter cases hâve gone much farther. In his opinion in 
Grimley's Case Mr. Justice Brewer suggests that the recruit's minority 
may be availed of to avoid the cdntract of enlistment and so to re-estab- 
lish the recruit's old status. Judge Brewer's language suggests that a 
discharge might be obtained in case of minority even upon a pétition 
of the minor recruit himself. Thejearned judge, however, could not 
hâve intended his language to be taken generally, as the opinion in 
Morrissey's Case,' immediately following that in Grimley's Case and 
also written by Judge Brewer, décides against the recruit's right to dis- 
charge in the case supposed. It has been decided in cases later than 
Morrissey's Case that the status of a soldier may exist, notwithstanding 
the recruit's minority at the time of his enlistment, and that a recruit, 
having enlisted and having received pay, who subsequently déserts, 
and is convicted of désertion, cannot be released on habeas corpus even 
where the pétition is filed by his parents. Miller's Case, 114 Fed. 838, 
5« C. C. A. 472; Reaves' Case, 126 Fed. 127, 60 C. C. A. 675 ; Moore's 
Case, 159 Fed, 701, 86 C. C. A. 569; Scott's Case, 144 Fed. 79, 75 C. C. 
A. 237. See, also, Kaufman's Case (C. C.) 41 Fed. 876; Dowd's 
Case (D. C) 90 Fed. 718; Lewkowitz' Case (C. C.) 163 Fed. 646; 
Rock's Case:(C. C.) 171 Féd. 240. 

The case at bar differs from Miller's Case only in that hère the peti- 
tioner at the time of his enlistment lacked a few days of being 16 years 
old. This faet alone is relied upon to support the pétition of Hub- 
bard's mother. It is argued that an enlistment under 16 is absolutely 

> 137 u. s. 167, 11 Sup. Ct. 57, îi L. Ed. 644. 



EX PARTE HUBBARD. 81 

forbidden, while the enlistment of a minor over 16 is permitted with the 
consent of the parents. But the différence seems immaterial in the 
décision of this case. On this theory of the law the petitioner rcsts 
her claim altogether on sections 1116 and 1118. In the latter a minor 
under 16 is classed with intoxicated and criminal persons. Can it be 
supposed that a drunkard or a criminal who has deserted the army 
in time of danger may set up his intoxication or his criminahty at the 
time of his enlistment as a défense to a prosecution for désertion? 
The contrary is assertéd in Grimley's Case, and seems an inévitable 
conclusion. That one class of applicants for enlistment excluded by 
the section should be allowed to désert in such case without punish- 
ment, while others excluded by analogous language may not set up their 
disqualification at the time of enlistment, is contrary to the natural 
interprétation of the law, and gives the language of the section now 
one meaning and now its opposite. An exceptionally well-grown boy 
just under 16 may hazard military opérations by his désertion as well 
as one who has just passed that âge. In the existing state of the déci- 
sions I find myself unable to foUow the dictum of Judge, afterwards 
Mr. Justice, Brown in Cosenow's Case, 37 Fed. 668, 670. 

Moreover, in the case at bar, Hubbard's service and his receipt of 
pay continued long after the 16-year iimit had been passed. It is not 
to be supposed that a boy who has enlisted under 16, whether with or 
without his parents' consent, may continue in the service until he is 
nearly or quite of âge, and then défend himself against a charge of 
désertion on the ground that his original enlistment was entered into 
when he was under 16. By remaining in the service and by re- 
ceiving pay between 16 and 18, he may not ratify his contract of 
enlistment in the strict sensé of ratification, but his acts are the 
équivalent of an enlistment after 16. The court has not hère to con- 
sider cases like Hanchett's Case, 18 Fed. 26, Baker's Case (C. C.) 33 
Fed. 30, Houghton's Case (C. C.) 129 Fed. 239, and Carver's Case 
(C. C.) 103 Fed. C24, where the complaint for the alleged offense was 
deemed not to hâve proceeded far enough to prevent a discharge upon 
the pétition brought by the recruit's parent. I hold, therefore, that 
one recruited under 16, who has continued to serve and receive pay 
after passing that âge, who has deserted, has been tried for désertion, 
and has been convicted and sentenced therefor, stands like a minor who 
has enlisted without his parents' consent when over 16. The court- 
martial had jurisdiction. 

As the considérations already mentioned call for a décision of this 
case in the respondent's favor, the court need not consider if, under the 
circumstances, Mcintire's consent to the enlistment was the consent of 
Hubbard's guardian, or if the oral approval of the enlistment by the 
petitioner estops her from bringing this pétition. It is to be nôticed 
that section 1118 does not require the parents' consent to be written, 
and that this provision exists only in the article which deals with the 
duties of the recruiting officer. 
182 F.— 6 
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SOUTHERN LUMBER 00. v. LONG. 
(Circuit Court, N. D. Plorlda. October 8, 1910.) 

LOQS AND LOGGING (§ 3*) RlGItT TO CUT AND REMOVE TIMBER — CONSTRUC- 
TION OF OONTRACT. 

A contract for the sale of ail the timber of whatever kind, with a spec- 
ifled exception, on a large tract of land, with the riglit of entry to re- 
move It for eight years, reserving to the grantor the right to turpentine 
the pine trees, surrendering a certain number of acres to the grantee eaeh 
year, and further providing that the grantee "having once begun to eut 
the pine trees on a quarter section shall eut down and remove ail the 
saw logs upon sald quarter section before golng upou another quarter 
section," with the rlght in the grantor to "stop further cutting untll this 
provision is complied with," operated as a conveyance of a présent estate 
in ail the timber on the land, defeasible as to ail standing at the expira- 
tion of the eight years, and the faet that the grantee had entered upon 
and eut the pine trees on a quarter section and passed to another did not 
exhaust his right to again enter thereon to eut other timber. 

[Ed. Note. — For other cases, see Logs and Logging, Cent Dlg. §§ 6-12; 
Dec. Dlg. § 3.*] 

In Equity. Suit by the Southern Lumber Company against J. C. 
Long. On motions to modify preliminary restraining order. Order 
modified. 

Calhoun & Campbell and Blount, Blouht & Carter, for plaintiff. 
Price & Lewis and Reeves & Watson, for défendant. 

SHEPPARD, District Judge. The Southern Lumber Company, 
complainant, a corporation under the laws of Georgia, brought its bill 
in this court against J. C. Long, a citizen of the state of Florida, alleg- 
ing that it was the owner of a large tract of timber land in Calhoun 
county. Fia., deraigning its title from Carr & Meadows, prior owners 
of the land, who, as will later appear, were the source also of defend- 
ant's title or leaFe to the timber on the same land. 

The claim of the plaintiff disclosed by the bill is that the défendant 
exhausted his rights to log the land, that he had exercised ail his priv- 
ilèges utîder the terms of the lease by having once entered upon the 
land and eut and removed the saw logs therefrom. A temporary re- 
straining order wâs granted as prayed against the défendant July 30, 
1910. The cause is now again before the court upon motions of both 
parties to modify the preliminarj' restraining order heretofore granted. 
Complainant desires the injunction enlarged to prevent the cutting and 
removing of any logs or timber from any of the land in question. The 
défendant seeks to rnodify the order so as to permit the cutting and 
removal from the land of any timber or wood except pine saw logs. 

The rights of the parties involve the construction of a grant or lease 
bf the timbei- on the land from Carr & Meadows to the Loxley Lum- 
ber Company, lumber manufacturers, who was the predecessor in title 
of the défendant hère. 

Omitting the description of the land and formai parts, the deed 
from Carr & Meadows to the lumber company by which thé défend- 
ant dérives his rights in the premises is as follows : 

'For ottier cases see same toplc & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Carr & Meadows " * * * do bargain, sell, convey, and grant unto the 
Loxley Lumber Company, its successor and assigns, ail the tlnrber, of what- 
soever kind, standing or belng uiwn the followlng descrlbed lands In Calhoun 
county, State of Florlda, except 400 cypress trees, now deadened, to wlt: 
* * * 

"Together with the rlght of sald eompany by Itself, its employés and serv- 
ants, of egress and Ingress into and from sald lands for the purpose of cut- 
ting, hauling and removing said timber, and with the privilège of constructing 
and maintaining and operating railroads, log roads, ditches, and the doing 
of ail other things necessary or convenient in and about said business. Said 
right of entrj' to continue for a period of elght years from date hereof and 
no longer, and ail the timber remaining on said lands at the expiration of 
the said time shall revert to the grantors, thelr helrs and assigus. 

"The said grantors reserve and except for themselves their hoirs and as- 
signs the right to turpentine the pine timber trees upon said lands, and to do 
ail things necessary and convenient for the opération of the turpentine busi- 
ness thereon for the removal of the turpentine products therefrom, but it Is 
understood that the said grantors shall surrender and abandon to the gran- 
tee, its Buccessors and assigns, the sald land for the purposes of thls grant 
at the rate of ttiree thousand acres upon delivery of this deed, two thousand 
acres on January Ist, 1904, three thousand acres* on January Ist, 1905, three 
thousand acres on January Ist, 1906, and the balance about one thousand 
acres on January Ist, 19p7. 

"It Is understood that the grautee, havlng once begun to eut the pine trees 
upon a quarter section, shall eut down and remove ail the saw logs upon said 
quarter section before golng upon another quarter section, and the failure 
to do so shall give thé grantors the right to stop further cutting until this 
provision is complied with. * * * " 

The bill allèges that the défendant acquired ail his rights to the tim- 
ber involved by virtue of this lease to the Loxley Lumber Company; 
that the original lessee had exercised ail the privilèges under the con- 
tract, and had entered upon the land and eut and removed the pine 
saw logs therefrom quarter section by quarter section, in conformity 
with the terms of the lease. 

The défendant cpntends that the comprehensive terms of the deed 
embrace every kind of timber and wood on the land save that ex- 
pressly excepted ; that, by reason of the term of years given to eut 
and remove the timber, one entry would not exhaust the right to enter 
and remove wood other than pine trees ; that a reversion could oniy 
occur at the expiration of the term, and one entry would not work a 
forfeiture because of the reserved right of the grantors to compel com- 
pliance with the requirements of the lease for cutting quarter section 
by quarter section; that a return to cutting might resuit as a waiver 
of the strict terms of the contract. What was intended to exhaust the 
lessee's right of entry and cutting under this lease is not free from 
difficulty. What was sold by the terms of this grant? Ail the timber 
of whatsoever kind and nature standing or being upon the land. 
When and how was it to be utilized by the purchaser ? It will be ob- 
served that the lessors reserved the right to operate the pine timber 
concurrently for naval stores and the pinê timber should be surren- 
dered or turned over to the lumber eompany at definite periods in 
tracts of 3,000 acres. It is also expressly stipulated that, when cutting 
pine trees should once begin, it should continue "quarter section" at a 
time until the saw logs on that subdivision should be eut and removed 
before entering upon another quarter section. This limitation upon 
the right of the lessees to eut and remove the pine trees was obviously 
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intended to avoid such interférence as indiscriminate cutting would 
produce to the successful opération of tlie trees for turpentine pur- 
poses at the same time, and the destruction of the boxed trees by 
worms communicated by felled and decaying- timber. Therefore it is 
a reasonable interprétation of the intention of the parties to the orig- 
inal contract to say that it embraced ail the timber of every kind and 
description on the land, except the specifîed cypress trees, without réf- 
érence to size or condition. Eight years were allovved the lessee for 
utilizing the timber purchased under the prescribed terms of removal. 

A review of the cases deciding like questions discloses a wide con- 
flict of authority as to whether one purchasing growing timber under 
a contract limiting the time within which it must be removed loses 
title to ail the timber not removed within that time. Sevefal Michigan 
cases construing timber réservations in deeds to land hâve bepn cited 
by counsel in support of defendant's contention that, under this con- 
tract, the cutting of any timber on such quarter section in the absence 
of a forfeiture clause would not defeat his title to the fallen timber 
6r other wood; that his title to the timber was absoljjte, and the lapse 
of time provided for the cutting would not divest the title thereto. 
Hodges v. Buell, 134 Mich. 162, 95 N. W. 1078 ; Buckwalter v. Hutch- 
erson (Ky.) 66 S. W. 603. But on this phase of the contract we hâve 
fortunately the benefit of the light of an interprétation of our own 
(Florida) Suprême Court, construing this identical contract. Wefel 
V. Williams & Pritchett, 58 Fia. 538, 50 South. 679. That court did 
not find in the instrument any limitation upon ' the t-ight to turpentine, 
bût a "period only" in which the grantee was to ehjoy the privilège 
îot a limited time of entering and cutting thé timber provided it was 
dOne "according to the conditions' of the contract." It hecessarily fol- 
lowed in the view of the court with this restriction on the manner of 
cutting that "large equities remained in the grantor." 

In the light of this construction, I am inclined to the view that the 
purport of the original contract was a conveyance of a présent estate 
in ail the timber on the land defeasible as to ail the timber standing, 
and being on the land at the expiration of the lease. The limitation 
is oiîly as to time and the way the pine trees were to be removed by 
the grantee. It appears that by the efflux of time the entire tract of 
9,000 acres are available, subject as ever to the original restriction im- 
posed when the "grantee, having once begun to eut the pine trees upon 
a quarter section, shall eut down and remove ail the saw logs on said 
quarter section before going upon another quarter section." The 
question whether or not the grantee has or has not complied with the 
requirements of the contract to eut quarter section by quarter section, 
or has exhausted his rights to eut more, by having once exercised that 
privilège, will dépend for its détermination upon the proofs yet to be 
submitted in the cause. The reserved rights of the grantors to stop 
further cutting until the provision for cutting by quarter section 
should be complied with would seem of itself to preclude any forfei- 
ture of grantee's right to the timber. For aught that is so far dis- 
closed, the cutting of the timber in the prescribed maliner may hâve 
been waived by the grantors. That the right of entry may not hâve 
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been exercised may be due to the wrong or default of the grantor. 
Thèse matters will be reserved for final hearing. 

The restraining order heretofore granted shall be enlarged in part 
and continued in part for further hearing upon the évidence. Pend- 
ing further hearing the défendant, Long, and his agents, will be en- 
joined from cutting and removing pine trees on more than one quarter 
section at the same time, and that he desist from cutting pine trees 
upon any other quarter section of the land embraced in the lease until 
ail the pine trees shall hâve been eut and removed from the quarter 
section on which cutting may bave begun. 



SEMINOLE SECURITIES CO, v. SOtTTHERN LIFE INS. CO. 

(Circuit Court, E. D. North Carolina. October 3, 1910.) 

No. 316. 

1. Corporations (§ 80*) — Subscriptions to Stock— Rescission foe Fbaud — 

bstoppel. 

A stockliolder of a corporation brought a suit in equity on behalf of 
himself and ail otlier stockliolders to hâve the affairs of the corporation 
wound up, alleglng that fraudulent mismanagement by its ofîlcers had 
rendered it insolvent. Receivers were appointed, who brought a suit 
in another state for the eaneellation of a eontract made by sucli ofïicers 
on behalf of the cori^oration, which suit was compromised and settled 
with the approval of the court; the receivers being paid a considérable 
sum. Thereupon notice vi'as sont to ail stockholders to come in and 
prove their holdings, and from the proceeds of the settlement of the re- 
ceivers' suit a dividend of 20 per cent, was paid to ail stockholders. 
HeM, that stockholders, who came In pursuant to such notice, proved 
their claims, and received their divldends, were estopped to afterward 
maintain suits to rescind their contracta of subscription for fraud and 
claim as creditors of the corporation the amounts paid for the stock or 
to attaek the validity of the settlement in the proceeds of which they 
had shared. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 202; Dec. 
Dig. § 80.*] 

2. Corporations (§ 082*) — Insolvenct and Receivers— Settlement of Suit 

BY Receivers— RiGirrs or Résident Oreditors. 

Receivers for a corporation which had ceased to be a going concern 
brought an ancillary suit in another state, which was compromised and 
settled with the approval of the court, and the compromise agreement 
partially executed by the payment by the défendant of a large sum of 
money to the receivers, which was distributed by the court of primary 
jurisdiction among the stockholders of the corporation. Held. that local 
creditors of the corporation in the state of the ancillary suit who had 
previously made no claims, conceding their claims to be valid, had no 
equity at that time to hâve the settlement set aside to enable theni to 
collect the same by gamishment of the défendant. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2602; Dec. 
Dig. § 682.*] 

3. WoRDS AND Phrases— "Class Suit" — "Creditors' Suit"— "Stockhold- 

ers' Suit." 

A "class suit" is one in which one or more members of a numerous 
class, having a common interest, sue in behalf of themselves and ail oth- 

•For other cases see same topic & § numbsk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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er memberg of that elass. Such suits are sometimeS called "credltors' 
suits" and sometlmes "stockliolders' suits." 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, p. 
1728.] 

In Equity. Suit by the Seminole Sedurities Company, by its re- 
ceivers, against the Southern Life Insurance Company. On motion 
to dismiss cross-bills of J. S. Carr, J. G. Patterson, and J. W, Hud- 
gins. Motion sustained. 

Grier & Park, Nelson, Nelson & Gettys, Frank Carter, and H. D 
Chedester, for complainants. 

Guthrie & Guthrie and Bramham & Brawley, for défendants Carr 
and others. 

Aycock & Winston, for défendant Southern Life Ins. Co. 

CONNOR, District Judge. The original bill herein was filed Jan- 
uary 18, 1909, in which it is alleged: That the Seminole Securities 
Company is a South Carolina corporation. That défendant is a North 
Carolina corporation. That on December 15, 1908, J. S. Klugh and 
others, stockholders in plaintiff company, instituted an action in the 
court of common pleas of Richland coùnty, in the state of South 
Carolina, against said Seminole Securities Company, John Y. Gar- 
lington, président, and certain other défendants whose names are set 
forth, directors and trustées of said company, alleging certain wrong- 
ful and fraudulent conduct in the management and opération of the 
afïairs of said company, resulting in its insbivency. A copy of the 
record in said cause is attached to the bill. Complainants further al- 
lège that, during the month of September, 1910, and prior to the in- 
stitution of the original action in the courts of South Carolina, the 
officers and agents of the défendant Southern Life Insurance Com- 
pany, on behalf of said company, opened negotiations with the of- 
ficers of the plaintiff company for the purpose of effecting a sale of 
a large block of the stock of said company, to the plaintiff company. 
That, as a resuit of said negotiation, défendant company sold to plain- 
tiff company 3,000 shares of its capital stock for the sum of $324,000, 
being $108 per share, which was of the par value of $50 per share, 
pf which suni plaintiff company paid to défendant company $16,000 
cash and $155,000 in certificates of deposit, notes, and securities and 
executed its note for the balance to which the stock so purchased was 
attached as collatéral security. That the real value of the stock so 
sold to plaintiff company did not exceéd the sum of $40 per share. 
Complainants charge that the negotiations for and purchase of said 
stock was a fraud upon its stockholders, participated in by its officers 
and the officers and agents of défendant company, setting forth fully 
the manner in and agencies by which the fraud was peroetrated. That 
by the said fraudulent conduct of its officers complainant company 
had been wrecked, its assets wasted and dissipated, its crédit destroyed, 
and it was "put out of business." Complainants prayed that the con- 
tract between its officers and défendant company be canceled, that an 
accounting of the money, securities, etc., received by défendant com- 
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pany be had, restitution made, and for other relief, etc. Upon the 
hearing before Hon. R. C. Watts, judge of the court of common pleas, 
having jurisdiction in the premises, plaintiffs Frank G. Tompkins, 
Hugh Sinkler, and E. J. Ethridge were appointed receivers, with 
the usual powers conferred upon receivers, etc. Thereafter, by fur- 
ther orders in the cause, the other plaintiffs were appointed co-receivers. 
That leave had been given said receivers to bring and prosecute this 
suit. 

On July 12, 1909, complainants filed an amendment to the bill, set- 
ting forth that, as a part, and in furtherance of , said fraudulent trans- 
action, the officers of complainant company executed a note for $68,- 
000, payable to itself or to C. J. Hébert, who, it allèges, was the agent 
of défendant company in the negotiation and consummation of the 
alleged fraudulent transaction. That to said notes the stock of de- 
fendant company attempted to be purchased was attached as collat- 
éral. That said notes and stock were in the possession of said C. J. 
Hébert, a résident of the state of Tennessee. Complainant prayed for 
relief against saidi Hébert, etc. 

Thereafter, on March 18, 1909, by an order of this court, the com- 
plainants, receivers, were appointed ancillary receivers in this state, 
and leave given them to become parties, in that capacity, to this suit. 
They qualified as such ancillary receivers by giving bond, etc. An 
order was made in this cause enjoining and restraining ail persons 
from prosecuting actions against the complainant Seminole Securities 
Company in the state courts or otherwise than by becoming parties 
to this suit, etc. 

On February 2, 1909, the complainant receivers and the défendant 
company made and entered into an agreement for settlement and 
compromise of the controversy between them in this suit, the terms 
of which were fully set forth in a paper writing signed by said receiv- 
ers and by counsel representing défendant company. The terms of 
said settlement, so far as they are material to the questions now un- 
der considération, are: The contract for the sale and purchase of 
said stock is canceled. The défendant Hfe insurance company returns 
to said receivers the sum of $109,785. The sum of $30,000 is re- 
tained by défendant company. The question as to the true amount re- 
ceived by défendant company from the officers and agents of com- 
plainant company to be settled by référence, etc. The défendant com- 
pany obligated itself to save harmless the complainant company from 
any loss, damage, or harm by reason of the note of $68,000, and that 
same be delivered up and canceled. That an action then pending in 
the superior court of Scotland county, N. C, by Watson and others, 
stockholders, against Seminole Securities Company, be dismissed by 
a time named. There were other provisions in said agreement not 
necessary to set out, ail of which fully appear by référence to a copy 
of the agreement fîled in the record herein. It was further provided 
that said settlement be submitted to this court for its approval, and that 
a decree be drawn carrying its terms into efïect. On February 19, 
1909, an order was made by Hon. J. C. Pritchard confirming said set- 
tlement. 
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J. S. Carr and J. G. Patterson and J. W. Hudgins on September 
22, 1909, instituted actions in the superior court of Durham county 
against- the complainant Seminole Securities Company and levied at- 
tachments upon its property in the hands of défendant company. x\n 
order was issued in this cause directing said parties to show cause on 
October 9, 1909, why they sliould not be enjoined from proceeding in 
said actions, etc. In response to said order, said parties answered 
and submitted themselves to the jurisdictiori of tliis court in this cause 
and asked to be made parties défendant in this suit, "with leave to 
answer so much of the original bill and amendments thereto as they 
may be advised by their counsel they should answer and to file cross- 
bills in this suit," etc. Each of said parties filed separate answers to 
the rule. On said day an order was entered making said J. S. Carr, 
J. G. Patterson, and J. W. Hudgins parties défendant herein with 
leave to answer and file cross-bills, etc. Pursuant to said order, de- 
fendants J. S. Carr, J. G. Patterson, and J. W. Hudgins on Novem- 
ber 24, 1909, filed their cross-bill in this suit, alleging that they and 
each of them are creditors of complainant Seminole Securities Com- 
pany, and that their relation to said company as créditer arose in the 
following manner : J. S. Carr allèges that he is the bona fide owner 
of certificate No. 775 for 1,000 shares of the capital stock of the said 
company of the par value of $1 each issued to him on June 22, 1908; 
that he was induced to purchase said stock at the price of $1,500 by 
the false and fraudulent représentations of the agent of complainant 
company. Said représentations are fully set forth and need not be re- 
peated hère. That said Carr has received from the complainants in 
this suit, as receivers of said Seminole Securities Company, on, or 
about, June 14, 1909, the sum of $200, which he has applied as a 
crédit on his aforesaid claim. 

Défendant Patterson allèges.: That, under the same circumstances, 
and being ifiduced thereto by the same false and fraudulent repré- 
sentations of complainants' agents^ he became the owner of a certifi- 
cate of the capital stock of said company for 2,000 shares at the price 
of $3,000, which sum he paid therefor. That he received June 15, 
1909, the sum of $400 from the complainants, receivers, in this suit, 
which he has credlited on said claim, the balance of which he allèges 
is due him as a creditor of complainant. His allégations in regard 
to the manner in which he was induced to purchase the said stock are 
substantially the same as those of défendant J. S. Carr. 

Défendant Hudgins allèges : That, under the same circumstan- 
ces, being induced thereto by the same false and fraudulent repré- 
sentations of the complainants' agents, he became the owner of cer- 
tificate of a capital stock of said company for 1,000 shares of the par 
value of $1 each, at the price of $1,500, which sum he paid therefor. 
That on, or about, June 15, 1909, he received from the complainants, 
receivers, in this suit, the sum of $200, which he has applied as a 
crédit on the aforesaid claim, leaving the complainant company in- 
debted to him for the balance thereof. The défendants join in the 
allégation that they are advised by counsel that, having been made 
parties to this suit, by order of this court, at the instance of the corn- 
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plainants, they are parties for ail purposes with leave to file their 
cross-bill, and they pray the court that their rights as attachment cred- 
itors be fully preserved and protected. They neither admit nor deny 
the allégations contained in the original bill and amendments. They 
demand that a fuU investigation be had in the premises. They allège, 
upon information and belief : That the fuU facts disclosed by the 
pleadings in this suit and in this cause in regard to the dealings be- 
tween the complainant company and the défendant company resulting 
in the alleged compromise and agreement between them were pur- 
posely and fraudulently withheld and not fully disclosed to this court 
at the time of entering and granting the court's approval of said com- 
promise, agreement, and adjustment. That said compromise and 
agreement was coUusive and fraudulent as against thèse défendants. 
They are advised and believe, and so allège, that after the fraudulent 
dealings between said Seminole Company and défendant Southern Life 
Insurance Company became known to some of those who had not 
known it, and when the collapse of said Seminole Comnany took place, 
there was a rush and scramble among the South Carolina stockholders 
and crediitors, with their numerous counsel, who knew full well that 
the block of the assets of the said Seminole Company were in the pos- 
session of the Southern Life Insurance Company at Fayetteville, N. 
C, and could not, therefore, be reached through légal process of the 
South Carolina state courts to bave receivers appointed by the South 
Carolina state courts, and then, if possible, hâve this court, which is 
of larger jurisdiction, confirm the appointment of said receivers as 
ancillary receivers to this court, not with a view of administering any 
part of the assets of said Seminole Company through 'this court, but 
to use this court only to interpose by its injunction orders and restrain 
ail attaching creditors residing in North Carolina and other states 
from bringing suit against said Semmole Company and said Southern 
Life Insurance Company, to the end that the funds in the hands of 
the said insurance company belonging to said Seminole Company 
might be removed to South Carolina without the jurisdiction of the 
North Carolina state court, there to be administered and consumed 
in extravagant allowances and attorney fées, The cross-bill sets out 
in détail and at great length the contentions of défendants in regard 
to the purpose of the said settlement and compromise, alleging the 
same to be fraudulent and collusive. The défendants in said cross- 
bill pray for the following affirmative relief : 

First. That they be declared attachment lien creditors of the said 
Seminole Company and, as such, entitled to priority of payment of 
their respective claims. 

Second. That the interlocutory decree of the court made on the 
19th day of February, 1909, be set aside and declared null and void, 
and that the compromise and agreement of February 2, 1909, between 
the complainants and the Southern Life Insurance Company, upon 
which said decree is based, be declared fraudulent and set aside. 

Third. That the true amounts independent and without référence 
to the pretended decree of compromise of February 2, 1909, received 
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by the Southern Life Insurance Company from the Seminole Com- 
pany, be ascertained and determined by this court by référence, etc. 

Fourth. That until this cause can be heard and final orders and de- 
crees made complainants be ordered not to dispose of any of the as- 
sets of said Seminole Company until further order of the court, etc. 

On January 1, 1910, complainants filed their answer to the cross- 
bill, in which they deny that the said défendants or either of them are 
creditors of the Seminole Securities Company as alleged. They fur- 
ther deny any knowledge or information as to the circumstances un- 
der which the subscriptions by said défendants to the capital stock of 
the Seminole Company were made, and in référence thereto allège: 

That in December, 1908, the stockholders of said company met in 
Columbia, S. C, at which meeting défendant J. S. Carr was présent. 
That, at said meeting, the afïairs of said company were fully dis- 
cussed, and the fraudaient transactions and dealings of its officers in 
procuring the subscription to the capital stock were fully gone into 
and discussed. That the stockholders at said meeting elected of their 
number certain directors with the view of rehabilitating the afïairs 
of the company or, finding it impossible to do so, to liquidate its af- 
fairs. That the said J. S. Carr was elected at said meeting one of its 
directors for the purpose aforesaid and accepted said appointment. 

That after said meeting and on the 5th day of January, 1909, Jas. 
A. Watson and others, claiming to be stockholders of said company, 
instituted an action in Scotland county, N. C, against said company 
and others, in which they filed a complaint setting forth the alleged 
fraudulent transaction between saidl company and défendant life In- 
surance compatiy and a proposed compromise and settlement between 
said companies. In said complaint the appointment of the new di- 
rectorate of the company including J. S.^Carr is set out. Plaintififs 
in said action ask that the court appoint défendant J. S. Carr re- 
ceiver of the funds of the Seminole Company in North Carolina and 
a settlement of its affairs, etc. Complainants in answer to the cross- 
bill further allège that in said action défendant J. S. Carr was ap- 
pointed temporary receiver of the assets of said Seminole Company 
and qualified as such by giving bond and entering upon the discharge 
of bis duties, resigning as director of the said Seminole Company. 
They further allège that, pursuant to the terms of the compromise 
and settlement hereinbefore sét out, "the said J. S. Carr, as receiver, 
appeared in the court of Scotland county, N. C, with his attorneys, 
and pursuant to the terms of said agreement participated in the dis- 
missal of the said suit of Watson and others against said Seminole 
Company and procured from the court an allowance for his services 
as temporary receiver and to the said counsel for their services, which 
said allowances were thereafter paid out of the proceeds of said com- 
promise and settlement." 

That thereafter in May, 1909, in the case of Klugh and others 
against said Seminole Company pending in the court of common pleas 
in the state of South Carolina, a call was issued to the stockholders 
of said Seminole Company "to corne in and prove their holdings of 
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stock in said Seminole Company" in tlie said cause, and the défendant 
Carr did, pursuaiit to said call, prove his holdings of stock therein by 
affidavit, a copy of which is attached. It appears from said affidavit 
that défendant Carr claimed to be a bona fide holder of the certificate 
for 1,000 shares, etc. Said affidavit concludes as follows: 

"Affiant désires to partlcljmte In the assets of the said Seminole Securities 
Company for the amount of the aforesaid claim." 

That thereafter he received a dividend of 20 per cent, on the said 
stock, which dividend was derived directly from the aforesaid settle- 
ment with the Southern Life Insurance Company. Complainants al- 
lège, upon information and belief, that the said J, S. Carr had full 
knowledge at the time he so received the same that it was paid from 
the proceeds of the settlement of the said Southern Life Insurance 
Company. 

Complainants, in their said answer, allège: That the défendant J. 
G. Patterson, on behalf of himself and other stockholders of the said 
Seminole Company, instituted an action in Richland county, in South 
Carolina, and filed a complailit against the Seminole Company and 
others, a copy of which is attached, in which said J. G. Patterson 
claimed, under oath, to be a stockholder of said Seminole Company. 
That thereafter the said Patterson attended a meeting of the said 
Seminole Company held in Columbia, S. C, and participated therein, 
at which meeting the afïairs of said company were fully discussed 
and the fraudulent dealings and conduct of its officers and agents fully 
ventilated. That thereafter, pursuant to the call for stockholders is- 
sued by the court in the case of Klugh andi others against Seminole 
Company, state of South Carolina, said Patterson proved his claim as 
a stockholder in said Seminole Company and made an affidavit that 
he was the owner and holder of 3,000 shares of stock in said com- 
pany, copy of which affidavit is attached and in form similar to that 
filed by défendant J. S. Carr. That saidi Patterson received a divi- 
dend of 20 per cent, on his stock in said company; the same being 
paid to ail stockholders alike. On information and belief complain- 
ants alleged that the said J. G. Patterson had full knowledge at the 
time that the only source from which any fund could be derived for 
stockholdiers was from the proceeds of the said settlement of the 
Southern Life Insurance Company. 

Complainants further allège that défendant J. W. Hudgins, pur- 
suant to the gênerai call of stockholders issued by the court in the 
case of Klugh and others against the Seminole Company and others 
in the courts of South Carolina, proved his claim as stockholder in 
said Seminole Company and received a dividend of 20 per cent, on 
his stock as aforesaid. Complainants make a similar allégation in re- 
spect to the knowledge of the saidl Hudgins as to the source from 
which said dividend was received. Complainants further allège that, 
at the institution of the action and the attempted levy of the attach- 
ments by the défendants J. S. Carr and others, the entire assets of 
the Seminole Company in North Carolina were in the custody of this 
court by virtue of its prior order appointing ancillary receivers, who 
had duly qualifîed as such, and ail parties were enjoined and restrained 
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from maîntainîng any suits against said Seminole Securities Compa- 
ny, without previous leave of the court. 

Complainants, further answering, deny the allégations in the cross- 
bill in regard to the agreement and settlement made between the said 
Seminole Company and the défendant life insurance company and of 
the order made by this court confirming said settlements. The an- 
swer in this respect is full and complète. 

Complainants further allège, upon information and belief: That 
défendants J. S. Carr, J. G. Patterson, and J. W. Hudgins, their so- 
liciter, were fully advised as to the terms and objects of the said agree- 
ment and fully appreciated that it was the only way by which any- 
thing could be saved to the Seminole Company. That they partici- 
pated in the dismissal of the suit of Watson and others against the 
Seminole Company, above referred to, for the express purpose of 
having the compromise consummated. Complainants in the answer 
to the cross-bill insist that, by reason of the matters and things set 
out therein; the défendants are estopped from alleging that they are 
creditors of said Seminole Company and from attacking the settle- 
ment made between the complainants and the Southern Life Insur- 
ance Company and pray that the said cross-bill may be dismissed. 

On the 9th day of March, 1910, the diefendant J. S. Carr filed a 
reply to the answer of the complainants to the cross-bill reiterating 
the allégation that he was a créditer of the said Seminole Company, 
and the fraudulent character of the transaction whereby said company 
became indebted to him as set out in his cross-bill. That, in respect 
to the other allégations of said answer to the cross-bill, défendant al- 
lèges that he was appointed and accepted the appointment of receiver 
in the case of Watson and others against the Seminole Company, in 
good faith and upon the solicitation of the counsel representing the 
Seminole Company. He attaches a copy of his report as receiver, in 
which he states that he has not received, and is not likely to receive, 
anything therefrom and asks the court to relieve him, etc. That an 
order was made by the court discharging him from the said receiver- 
ship. He further avers that he was not a party, either as receiver or 
personally, to the alleged compromise and agreement between the com- 
plainants and the défendants Southern Life Insurance Company, nor 
has he approved the same ; but, on the contrary, having incidentally 
learned that such an arrangement had been entered into without; his 
knowledge or consent, whereby the assets of the Seminole Company 
in North Carolina were sought to be removed from saidi state and 
beyond the jurisdiction of the superior court of Scotland county, and 
that a receivership was being used merely to keep ofï creditors until 
the said removal of the assets could be finally accomplished, he re- 
signed the receivership, etc. 

No reply is filed by the défendants Patterson and Hudgins to the 
answer to the cross-bill. The cause was set down for hearing andi 
argument upon the pleadings. 

It appears from the allégation in the answer and the cross-bill, taken 
for the purpose of the motion to dismiss to be true, that défendants J. 
S. Carr, J. G. Patterson, and J. W. Hudgins on or about June 23, 1908, 
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were induced by the false and fraudulent représentations of the ac- 
credited agents of the complainant Seminole Securities Company to 
subscribe and take the several certificates of stock as set forth in the 
cross-bill ; that they paid for said stock the amount and in the manner 
set out, and received certificates therefor. Assuming that the repré- 
sentations made by the agents of complainant company were of the 
character which entitled the défendants, upon discovering that they 
were false and fraudulent, to rescind the contract of subscription and 
sue the company for the amount paid as for money had and received, 
or to file a bill in equity for rescission and accounting, it is well settled 
that, after discovering the fraud, they should hâve returned or ten- 
dered the certificate of stock and made demand for the amount paid 
by them and thereafter hâve refrained from doing any act inconsis- 
tent with their contention that they were creditors and not stockhold- 
ers of said company. 

It is elementary learning that, where a party has been induced to 
enter into a contract by such false and fraudulent représentations as, 
upon discovery, entitles him to rescind and sue for the amount paid 
out by him upon such contract, he must do so within a reasonable time 
and must refrain from taking any benefit under his contract of sub- 
scription inconsistent with his contention that he is a créditer. Cham- 
berlain V. Trogden, 148 N. C. 139, 61 S. E. 628, 16 Am. & Eng. Ann. 
Cas. 177. 

"Where a stockholder, after discovery of the fraud, has elected to retaiu 
his membership and to seek to retaln an adjustment of his rights as a mem- 
ber of the association, he cannot, after several years hâve elapsed, secure 
a cancellation of his subscription and recover back the money paid." 2(> 
Am. & Eng. Eue. 944. 

"There are obvious reasons why a shareholder of a corporation should not 
be released from his subscription of the capital stock after the iusolvency 
of the company, and particularly after a proceeding has been inaugurated 
to liquidate its afïairs. * * * If a considérable period of time hiis 
elapsed slnce the subscription is made, if the subscriber has aetively partici- 
pated in the management of the afïairs of the corporation, if there has been 
any want of diligence on the part of the stockholder, eitlier in discovering 
the alleged fraud, or In taking steps to rescind when the fraud is discovei-ed, 
the right to rescind should be denied." Id. ; North Cliicago Street Railway 
Company v. Chi. Union Traction Co. (C. C.) lôO Fed. G26. 

It does not appear from the cross-bill when défendants discovered 
that the représentations made to them by the agents of the Seminole 
Company were false. It does appear, however, that during the month 
of December, 1908, at a meeting of the stockholders held in Columbia, 
défendants J. S. Carr and J. G. Patterson were présent when the af- 
fairs of the company were fully discussed and the fraudulent conduct 
of its officers "fully ventilated." At this meeting défendant J. S. Carr 
was elected a director and accepted said position, and on the 15th day 
of the same month Klugh and others commenced their action in the 
state court of South Carolina resulting in the appointment of plain- 
tiffs as receivers. 

It further appears that, during the month of September, 1908, the 
negotiation between complainant company and défendant life insur- 
ance company, which resulted in the fraudulent dissipation of the as- 
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sets of complainant company, began. It further appears that, în the 
action by Watson and others against the Seminole Company, the com- 
plaint was filed January 5, 1909, in which the fraudulent conduct of 
the officers of said company was fuUy set forth; and it was in said 
<:omplaint alleged that the complainants and défendant company. had 
entered into an agreement to rescind the transaction and rf turn to the 
Southern Life Insurance Company the stock, and the said company to 
return the notes and repay the cash received from the Seminole Com- 
pany. A copy of said agreement was attached to the complaint. It 
is obvions from the date of the complaint that this was not the agree- 
ment finally made between the parties. The court is asked to appoint 
said J. S. Carr receiver, which was done on the same day. It further 
appears : That by one of the provisions in the agreement of February 
3, 1909, the action of Watson and others, in which Mr, Carr was re- 
ceiver, was to be withdrawn on or before February 20, 1909. That 
pursuant to s^id agreement said action was withdrawn. That Mr. 
Carr filed his report as receiver, in which he set forth that : 

"On February 20, 1909, the défendant Southern Life Insurance Compan.v 
ias imparled wlth certain receivers pf the Seminole Company appolnted hy 
a court in South Carolina and upon agreement with said Soutb Carolina re- 
ceivers has paid over to said South Carolina receivers In cash something 
•over $100,000 upon certain stipulations and agreements entered ,lntp between 
défendant Southern Life Insurance Company and said South Carolina re- 
ceivers, the exact terms of which said stipulations and agreements the un- 
derslgned is not advised." Eeport of J. S. Carr, receiver, attached to reply. 

In the light of this knowledge in regard to the afïairs of the Semi- 
oie Company, the conduct of its officers, the action of Klugh and oth- 
ers in South Carolina, and of the receivers in this court, instead of 
repudiating the relation which he has occupied to the Seminole Com- 
pany as a stockholder, returning his certificate of stock, and asserting 
bis right to rescind the contract of subscription, and asserting his 
claim as a créditer, he files his claim as a stockholder in the case of 
Klugh and others pending in the court of common pleas in South Car- 
olina, and receives his pro rata share, based upon his rights as a stock- 
Tiolder in the fund derived from the contract which he now attacks as 
fraudulent. This was in June, 1909. In his affidavit filed in that 
cause he expressly déclares that he is a stockholder claiming and re- 
■ceiving ail of the benefits to which that relation to the company en- 
titled him. It was not until Septetpber 22, 1909, after the défendant 
company had, in part performance of the agreement, returned the 
t?109,785 received from the Seminole Company and assumed other ob- 
ligations based upon said agreement of February 2, 1909, that défend- 
ant J. S. Carr brought his action in the superior court of Durham 
■county, asserting his right to rescind thé subscription. Applying ele- 
mentary principles of law or doctrines of equity to the conduct of the 
défendant, it is manifest that he cannot successfully appeal to a court 
of equity as a creditor of the Seminole Company. The obviously just 
principle is thus stated by Mr. Justice Brown in Davis v. Wakelee, 
156 U. S. 680, 689, 15 Sup. Ct. 555, 558 (39 L. Ed. 578). 

"It may be laid down as a gênerai proposition that, where a party as- 
sumes a certain position in a légal proceeding, and suceeeds In maintaining 
that position, he may not thereafter, slmply because bis Interests hâve chang- 
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ed, assume a contrary position, especially if It be to the préjudice of tlie 
party who lias acquieseed in the position formerly taken by him." Daniels 
V. ïearney, 102 U. S. 415, 26 L. Ed. 187. 

As said by Sanborn, Circuit Judge, in North Chi. St. Ry. Co. v. Chi. 
Union Tr. Co. (C. C.) 150 Fed., at page 626 : 

"It seems that the rule of inconsistent positions or quasi estoppel applies, 
* * * and, if a person avails hiinself of the beneflt of a transaction, he 
eanuot be heard to deny its validity." 

As to Mr. Patterson, it appears that he attended the same meeting 
in December, 1908, at which Mr. Carr was elected a director and at 
which the affairs of the company and the fraudulent conduct of its of- 
ficers alleging the fraudulent représentations by which he was induced 
to subscribe for stock and the other fraudulent conduct of said officers. 
This action was brought by Mr. Patterson, "in behalf of himself and 
other stockholders," for the purpose of having a receiver appointed 
and the assets preserved for the benefit of the stockholders, etc. It 
is flot alleged that he had knowledge of the pendency of the action by 
Klugh and others, or of the institution of this suit or the making of 
the compromise agreement; but it is alleged, and not denied, that on 
May 19, 1909, pursuant to a call to the stockholders by the receivers 
in the case of Klugh and others "to corne in and prove their holdings 
of stock in said Seminole Securities Company," he made an afifidavit, 
a copy of which is attached to the answer, stating: 

"That he was the owner and holder of 2.000 shares of the capital stock 
of the Seminole Securities Company as evidenced by certiflcate No. 1,006 
hereto attached." 

It is further alleged "on information and belief that the said J. G. 
Patterson had full knowledge at the time that the only source from 
which any fund could be derived for stockholders was from the pro- 
ceeds of said settlement with the Southern Life Insurance Company" ; 
that on June 15, 1909, he received from said receivers from said fund 
$400, his pro rata share thereof. He instituted his action in the su- 
perior court of Durham county on September 29, 1909, attacking 
funds of the Seminole Company in the hands of défendant company. 
It thus appears that Mr. Patterson knew that a fraud had been prac- 
ticed upon him at least on December 16, 1908 ; that he brought an ac- 
tion against the company as a stockholder seeking to hâve its assets 
preserved and administered for himself and ail other stockholders; 
that as late as Mav 10, 1909, he asserted his rights as a stockholder, 
and on Tune 15, 1909, received his pro rata share of the proceeds of 
the fund obtained by complainant receivers under and pursuant to the 
terms of the agreement of February 2, 1909. He does not deny that 
he knew said fund was derived from this source. 

As to défendant J. W. Hudgins, it is not alleged that he had knowl- 
edge of the condition of the Seminole Company or of the actions and 
suits pending against it. It appears that, pursuant to the same call 
addressed to other stockholders, he fîled an affidavit stating that he 
was the bona fîde owner of 1,000 shares of the capital stock of said 
company, etc. ; that on June 15, 1909, Mr. Hudgins received from said 
fund -$200, his pro rata share as a stockholder ; and "that he had full 
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knowledge, at the time, that the only source from which any fuiid 
could be derived for stockholders was from the proceeds of the saicl 
settlement with the Southern Ufe Insurance Company." He msti- 
tuted his action in the superior court of Durham county September 
30, 1909. 

It not appearing at what time Mr. Hudgins first had knowledge of 
the fraud practiced upon him in procuring his subscription for stock 
it may be assumed that it was not until he received notice of the call 
by the receivers to file his claim as a stockholder, and that he then 
learned that by the settlement made between the Seminole Company 
and the Southern Life Insurance Company the amount to be distnb- 
uted had corne into the hands of the receivers. Was he notcalled up- 
on then and there to assert his right to rescind his subscription and 
rely upon his right to payment in full as a créditer ? Could he share 
as a stockholder in the distribution of a fund thus derived, and there- 
after, in another jurisdiction, seek to assert the inconsistent right of 
a creditor and ask the court to vacate and set aside the agreement as 
fraudulent? The attitude of Mr. Hudgins being the most favorable, 
it follows that, if he cannot maintain his contention, his codefendants 
hâve no standing in this court. 

Passing the question whether, upon this aspect of the case, the de- 
fendant Hudgins could bave maintained an action at law as a creditor, 
having elected to rescind the contract whereby he became a stock- 
holder, at any time within three years, notwithstanding the receipt 
of the dividend, he is confronted with other and serions questions 
whèn he cornes into a court of equity demanding équitable relief. It 
is clear that the suit in the court of conimon pleas of South Carolina 
was brought in behalf of Klugh and the other plaintiffs named, and 
"of ail other stockholders," etc. ; that the purpose of this action was 
to invoke the équitable power of the court to recover, by appropriate 
means, and adrninister as a trust fund, the assets of an insolvent cor- 
poration which had ceased to be a "going concern." The relief prayed 
is to that end. This is what is called in works on equity practice a 
"class suit," in which one or more members of a numerous class, hav- 
ing a common interest, may sue in behalf of themselves and ail other 
members of the class. The jurisdiction is well settled. Such suits 
are sometimes called "creditors' suits," and sometimes, as in this in- 
stance "stockholders' suits." Provision is made in the» fédéral courts 
for such suits by Equity Rule 48 ; 1 Sheet's Fed. Eq. Pr. 539 et seq. 

Without discussing the extent to which members of the class are 
bound by the decree in such suits by représentation, it is clear that 
when they "come in" at any time during the pendency of the suit, and 
before final decree, and join in the prayer for relief, or, upon a réf- 
érence, prove their claims and share in the distribution of the fund 
brought into, or under, the control of the court, they become, in ail 
essential respects, parties thereto and are bound by the decrees made 
in the cause. It is usual, when such suits are pending in the same ju- 
risdiction, to compel al! parties interested in the fund to come in, and, 
if separate suits hâve been brought, they are Consolidated with the 
original "class suit." 
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When, therefore, the défendants Carr, Patterson, and Hudgins were 
notified by the court in the action of Khigh and others to prove their 
holdings as stockholders and share in the trust fund in the hands of 
the receivers, they were put to their élection, either to do se or refuse 
and assert their daims to the fund, adverse to the other stockholders. 
They elected to come into that case, submitting themselves, as stock- 
holders, to the jurisdiction of that court, thereby becoming parties 
for ail purposes to that cause. It would, whether so intended or not, 
be trifling with the court, and doing injustice to the other stockhold- 
ers, to permit them to participate in the distribution of the funds. and, 
after taking their share, immediately assume an antagonistic relation 
to the Company and sue as creditors. 

As is said by Mr. Justice Swayne in R. R. v. McCarthy, 96 U. S. 
258, 24 L. Ed. 693 : 

"Where a party gives a reason for his condnot ami décision toneliiii!; any- 
tliins involved in a controversy, he cannot, after tîie litisration has t'e^un. 
chiange iiis ground and put his conduet upon another and différent considéra- 
tion. He is not permitted thus to mend his hold." 

The principle is illustrated by the observation of the court in Davis 
V. Wakelee, supra : 

"It is contrary to first principles of justice tliat a man should obtain an 
advantage over his adversary by asserting and relying upon tlie validity oî 
a judgment against himself aud, in a subséquent proceeding upon such judg- 
ment, daim that it vvas reudered wlthout personal service upon hlm." 

As illustrating the extent to which the courts hâve gone in enforc- 
ing this "first principle of justice," it was held in Kirk v. Hamilton, 
102 U. S. 68, 26 L. Ed. 79, that where a void judicial sale had been 
made, and plaintifif, while the cause was upon a référence for a state- 
ment, as well of the trustee's accounts as for a distribution of the 
fund realized by the sale, appeared before the auditor, by an attorney, 
and made objection to the allowance of the simple contract debts, 
which had been proven against him in his absence, he was estopped 
f rom asserting title to the land. Mr. Justice Harlan said : 

"The sale may hâve been a nuUity, and It may be that he could hâve 
repudiated It as a valid transfer of his right of property. Instead of pur- 
sulng that course, he, with a knovirledge of ail the facts, appeared before the 
auditor and dlsputed the right of certain creditors to be paid out of the 
fund which had been raised by the sale of his property. He forbore to ralse 
any question whatever as to the validity of the sale, and by his conduet in- 
dlcated his purpose not to make any issue in référence to the proceedinga 
in the equlty suit. * * * He was silent when good faith required him 
to put the purchaser on guard." 

I am of the opinion, upon the view of the pleadings most favorable 
to the défendants, that, by "proving their holdings as stockholders" 
in the suit of Klugh and others and receiving their dividend from the 
fund brought into the court by the action of the parties to this suit 
with the approval of the court, they became parties to that suit as 
stockholders and cannot now maintain the .status of creditors. 

I am further of the opinion that by such action they bave acquiesced 

in the status quo and cannot maintain any position inconsistent there- 

with. Assuming, however, that either of thèse conclusions is erro- 

neous, there is an absence of equity in their cross-bill. If they were 

182 F.— 7 
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properly in thîs court, as creditors, it is manifest that ît wo'ild be in- 
équitable to the stockholders of both corporations to rescind and set 
aside the compromise agreement. It is an elementary doctrine of 
equity that an executed contract will not be rescinded, unless the par- 
ties may be restored to their original rights and position. This doc- 
trine is especially applicable when the party seeking rescission has not 
been prompt and diligent in asserting his equity. Hère, the Southern 
Life Insurance Company has repaid the amount agreed upon, $109,- 
785, and is endeavoring in good faith, by proceedings in this cause, to 
carry out its agreement to indemnify the Seminole Company from loss 
or harm, by reason of its outstanding note for $68,000 in the hands 
of Hébert. The money has been distributed, and it is beyond the 
power of this court to make restitution. The stockholders of the Sem- 
inole Company bave, in good faith, carried out their part of the agree- 
ment. 

It will be observed that the "attachment liens" sought to be enforced 
in this suit are of no validity, unless the agreement is vacated. It is 
doubtful whether, at the time the suits were instituted in the superior 
court of Durham, the Southern Life Insurance Company had in its 
possession any property or chose in action belonging to the Seminole 
Company, subject to attachment or garnishment. The amount due 
the Seminole Company, under the agreement, had been paid. The 
$30,000 retained by the life Insurance company was not, in any sensé, 
the property of the Seminole Company, nor was it a chose in action. 
The agreement quoad the money was executed. Assuming that the 
défendants had successfuUy prosecuted their actions at law in Dur- 
ham superior court to judgment and undertaken to enforce their gar- 
nishment against the Southern Life Insurance Company, is it not man- 
ifest that they would, for that purpose, hâve "stood in the shoes" of 
the Seminole Company, their debtor? How could they hâve invoked 
the jurisdiction of the court to rescind the agreement and take from 
the Southern Life Insurance Company the $30,000 retained by it with- 
out restoring the $109,000 paid pursuant to its terms. Again, would 
they not hâve been compelled, before rescinding the agreement, to re- 
lease the Southern Life Insurance Company from its obligation to in- 
demnify the Seminole Company against loss by reason of its note in 
the hands of Hébert? There is no suggestion that the life insurance 
company is insolvent. To cancel the entire agreement, or those por- 
tions of it which are unexecuted, would be to expose the stockholders 
of the Seminole Company to an action by Hébert or his assignée on 
the note — thus depriving them of a valuable contract of indemnity. 

It is not suggested that the other stockholders of the Seminole Com- 
pany are not as meritorious, in respect to their status towards the 
company, as the défendants. There is no suggestion that they had any 
knowledge of , or participated in, the fraud of the agents of the Sem- 
inole Company in securing subscriptions. The pleadings indicate that 
ail of the stockholders were victims of a fraudulent conspiracy by the 
"promoters" of the Seminole Company. What superior equity hâve 
the défendants over the other stockholders — and they alone are con- 
cerned — which entitles them to call upon the Court to set aside a set- 
tlement by which something is saved out of the wreck and indemnity 



8EMIN0LE SECURITIES CO. V. SOUTHERN LIFE INS. CO. 99 

secured against further loss? or what equity hâve the défendants to 
set aside the agreement, after participating in its fruit, and take from 
the Southern Life Insurance Company the amount which by agree- 
ment and approval of the court it is entitled to retain ? 

There is another aspect of the case fatal to defendant's contention. 
This suit in equity is ancillary to the principal or primary suit in the 
domicile of the Seminole Company. The sole purpose of this suit is 
to enable the receivers appointed by that court to recover the assets 
of the corporation in this jurisdiction to the end that they may be re- 
moved into the court of original jurisdiction wherein, by appropriate 
decrees, the rights of ail parties may by passed upon and settled. It 
is true the court of ancillary jurisdiction will usually, by appropriate 
orders, protect spécifie liens of local creditors by retaining the prop- 
erty in its jurisdiction until they are discharged. But, as in this case, 
before the intervention of local creditors, or any suggestion is made 
that there are any such creditors, the funds brought into the control 
oi the ancillary receivers are transf erred to the court of primary ju- 
risdiction ; the courts will usually refuse to entetain suits or contro- 
versies by local creditors, but send them to the court of primary ju- 
risdiction, when full and complète remédies may be administered. 
The matter is largely within the discrétion of the court, and such 
course will be pursued as best promotes the due and orderly adminis- 
tration of the fund and préserves the rights of ail parties interested in 
it. 3 Street's Fed. Eq. Prac. 2705. 

While there is much allégation in the cross-bill, ail of which is fully 
met by the answer, it is difficult to perceive any valid reason why, in 
any aspect of the case, the compromise agreement and the approval 
of the court should be disturbed. The parties appear to hâve acted in 
good faith. The condition was difficult to deal with, serious questions 
were presented, and the rights of innocent stockholders imperiled. At 
the time the compromise agreement was made, and approved by the 
court, there was no suggestion that défendants had, or asserted, any 
other rights than as stockholders. There does not appear to hâve been 
any possible reason for withholding from the court any facts which 
could hâve afïected its action, nor does it appear that any such facts 
were withheld. It was manifestly proper that the fund recovered by 
the receivers under the terms of the agreement should hâve been car- 
ried to, and distributed by the South Carolina court, where ail of the 
stockholders were represented. 

After a careful considération of every phase of the case presented 
by the pleadings, I am unable to perceive that défendants are entitled 
to any relief in this court. 

The cross-bill will be dismissed, and the cause retained until the re- 
port of the spécial master appointed to ascertain what, if any, further 
sums the receivers are entitled to recover from défendant company, 
under the terms of the agreement of February 2, 1909, and such other 
and further orders and decrees as may be necessary to the final dis- 
position of the cause. The cost of the cross-bill and this decree will 
be taxed against défendants J. S. Carr, J. G. Patterson, and J. W. 
Hudgins. 

Let a decree be drawn accordingly. 
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EMPIRE TRUST 00. et al. v. EGYPT RY. CO. et al. 

(Cil-cuit Court, E. D. North Carolina. October 3, 1910.) 
(No. 307.) 

1. Equity (§ 412*) — Eepoet of Masiee— Recommittai,. 

It is iiot usual for tlie court to recommit a report to tlie master who 
made it to take further testimony and revise bis conclusions after full 
opportunity bas been given parties to introduce testimony, and espeeial- 
ly where the party moving bas flled no exceptions to the report. 

[Ed. Noté.— For otber cases, see Equity, Cent. Dig. §§924-926; Dec. 
Dig. § 412.*] 

2. Liens (§ 1*)^Natuee and Essentials — Necessitt of Peoving Debt. 

It Is essential to the establishment of a lien oq property tbat a debt 
f rom the owner of tbe property be proved. 

[Ed. Note. — For otber cases, see Liens, Cent. Big. § 1 ; Dec. Dig. § 1.*] 

3. Raileoads (§ 131*) — ^Leases — Power to Make Lease. 

Tbe charter of a railroad Company In North Carolina which leased 
Its road authorized it to lease the same to other companies, "provided 
the road or line of sucb companies sball be directly connected with this 
Company." The charter of the lessee company, wbose road was intend- 
ed to be an iextension of that of the lessor, authorized it to leàse the 
road of another company, "provided tbe road or line of the tvvo com- 
panies sball be connected directly or indirectly by means of intermedi- 
ate roads." At the time the lease was made, the lessee bad located its 
line from a connection witb tbe road Of the lessor for a distance of 15 
miles, a considérable portion of which had been graded. It bad also 
laid 1% miles of traek on sucb grade from a point , on another road 
which made a physical connection between its track and the road of the 
lessor. Tlie portion between such pièce of track and the lessor's road 
had not been laid because of the noncompletion of a bridge. Held that, 
givlng the charters a fair construction, the conditions met their require- 
ments, and the lease was a.uthorlzed and valid.. 

[Ed. Note.-^For other cases, see Railroads, Cent Dig. §§ 404-406; 
bec. Dig. I 131.*] 

4. Raileoads (§ 134*) — Lkases — Liabilities or Lessob— Conteact Debts of 

Lessee. ' ■' 

The doctrine established by décision by the Suprême Court of Nortb 
Carolina tbat a railroad company cannot divest Itself of its charter 
duties by a lease of its road, and even that a company leasing its road 
is Ijable for the négligence of its lessee in the opération of the road re- 
sulting in injury to an employé, dpes not go to tbe extent of making a 
railroaiî company which bas made à valid lease of its road under statu- 
toi^' authority liable contractually for labor performed or material fur- 
nished the lessee company in the opération or maintenance of the prop- 
erty, and sucb liability does not exlst under tbe rule of the fédéral 
courts. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 423^33 ; Dec. 
Dig. § 134.*] 

In Equity. Suit by the Empire Trust Company and others against 
the Egypt Railway Company and others. On exceptions to master's 
report, and motion to recommit. Motion overruled, and exceptions 
sustained. 

John W. Hinsdale and R. H. Hayés, for complainants, 
D. E. Mciver and Aycock& Winston, for claimants. 

•For other cases see same topic & 5 numbek in Dec. & Am. Digs. 1307 to date. & Rep'r Indexes 
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CONNOR, District Judge. This was an original bill in equity 
filed by complainant Empire Trust Company for the purpose of fore- 
closing and bringing to sale the property, pursuant to the trusts , dle- 
clared in a certain deed executed by said company to complainant, 
bearing date July 21, 1890, and duly recorded, for the purpose of 
securing the payment of certain bonds therein set forth. Pursuant 
to the prayer in the bill, a consent order was made directing the sale 
of the property for the sum of $35,000. This amount was insufifi- 
cient to pay the bonds secured in the deed. Twenty thousand dol- 
lars was credited on said bonds and $5,000 paid into the registry of 
the court to await the détermination of certain claims made by per- 
sons asserting an indebtedness due them from the Raleigh & West- 
ern Railway Company and the défendant Egypt Railway Company 
for work and labor donc and materials furnished, having a right of 
priority over the bonded indebtedness, for which they filed complaints 
herein. For the purpose of having said claims determined, notice was 
issued to the claimants to appear before the standing master at a time 
and place to be fixed by him and file their claims. Pursuant to this 
order, Hon. W. A. Montgomery, the standing master, heard the sev- 
eral claimants, taking testimony in regard to their several claims and 
their right to priority over the bondholders. In his report filed No- 
vember 24, 1909, he sent the testimony taken by him with his con- 
clusions of fact and of law. He found the following facts bearing 
vipon ail of the claims filed before him, except that of A. L. Léger: 

"That ail of the claims asserted and filed in tliis cause against tlie Egypt 
Railway Company, except that of A. L. Léger, hereinafter to be referred to, 
were contracted with the Raleigh & Western Railway Company, lessee of 
the Egypt Railway Company, and while the Raleigh & Western Railway 
Company was operating the line of railroad (about eight miles in length) be- 
longing to the Egypt Railway Company in Ltee eounty, N. C, and extend- 
ing from Colon, near Osgood, on the Seaboard Air Line Railroad. to Cnm- 
nock, near Egypt dépôt. That on the 3d day of April, 1893, the Egypt Rail- 
way Company leased its railroad property to the Raleigh & Western Rail- 
way Company, and it was operated by the latter company until about the 
latter part of June, 1903. That at the time the contracta were made and 
the services rendered by the said claimants with and for the Raleigh & West- 
ern Railway Company that company was without property and unable to 
meet its obligations." 

On March 11, 1908, Samuel A. Henzey was appointed temporary, 
and on April 6, 1909, permanent, receiver by this court. The master 
found the spécifie facts in regard to each claim including the date of 
material furnished and labor performed, amount due, etc. Consid- 
ération of exceptions to thèse findings will be postponed until the 
pivotai question as to the liability of the Egypt Railway Company is 
disposed of. 

The master found as a conclusion of law : 

"That a railway company in Narth Carolina by a lease of its property to 
another cannot exempt or release itsolf from liabilities incurrcd by its lessee 
for the maintenance, equipment, and opération of the railroad ; that the 
Egypt Railway Company is indebted to the following named creditors, re- 
spectively, * * * for indebtedness incurred by its lessee, the Raleigh & 
Western Railway Company, for labor performed and material furnished, 
as set forth, etc. ; that the respective amounts found to be due claimants 
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constltute Indphtedness supeiior to the lien of the mortgage credltors. Pt»- 
visai N. C. 1905, § 1131." 

Complainant on December 15, 1909, filed a number of exceptions 
to certain of the findings of fact by the standing master and to ail 
of his conclusions of law. Claimants did not file any exceptions to 
the report, The hearing upon the report and exceptions was by con- 
sent continned from time to time and heard upon briefs filed by coim- 
sel for the respective, parties and oral argument ; complainant insist- 
ing oti its exceptions to certain conclusions of fact and the conclu- 
sions of law, claimants insisting upon a confirmation of tiie report. 
Counsel for claimants at some time, during the pendency of the mo- 
tion for confirmation, the exact date of which is not certain, noti- 
fjed the judge by letter that they would ask for a recommittal of the 
report. 

On May 30, 1910, notice was given counsel for complainants that 
on Thursdây, June 2, 1910, claimants "would moVe. the court to re- 
mand the cause to the master for the taking of further évidence with 
a view to showing the liability of both the Egypt Railway Company 
and the Raleigh & Western Railway Company to G. ^y. Riggsbee and 
others." Affidavits and éounter affidavits were filed in support and 
against said motion. 

Claimant's affidavits indicate a purpose to show before the master 
(1) that the conditions upon which the power to lease by the Egypt 
Railway Company to the Raleigh & Western Company prescribed by 
their charter and the public statutes did not exist at the date of the 
lease, if one was made; (2) that no valid lease was made, etc. No 
exception has been filed, nor any request made to file one by claim- 
ant to the master's finding of fact, that the lease was made, or that 
the Raleigh & Western Railway Company was operating the railroad, 
or that the claimants contractée with said company for the labor per- 
formed and inaterial furnished. It is not suggested that thèse findi- 
ings are not supported by the testimony; on the contrary, the tes- 
timony upon which they are based came from the claimants. It is 
not usual for the court to recommit a report to the master to take 
further testimony and revise his conclusions, after full opportunity 
has been given parties to introduce testimony. This is especially true 
where the party moving has filed no exceptions to the report. In so 
far as the affidavits tend to show that the lease found by the master 
to hâve been executed by the Egypt Railway Company is not author- 
ized by its charter, or the gênerai law of the state, the charters of 
both roads being in évidence, they will be considered by the court, 
but for no other purpose. The motion to recommit is denied. It is 
elementary that before the claimants can successfully assert a lien, 
or right to be paid from the proceeds of the sale of the property of 
the Egypt Railway Company, they must establish a valid indebted- 
ness, based upon a contract, either express or implied. Liens or pri- 
orities created either by statute, or based upon équitable principles, are 
given to secure, or enable, the lienor to enforce the payment of a debt, 
unless enlarged by express language, as in section 1131, Révisai N. C. 
1905, to claims based upon torts. There being no clément of tort in 
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claîmants' dtemands, their right to recover is confinée! to a liability 
growing out of and founded upon a contract. This principle is well 
stated by the court in Bailey v. Rutjes, 86 N. C. 517. "Before there 
can be a lien on property, there must be a debt due from the owner 
of the property ; a lien being but an incident to the debt." Boone v. 
Chatfield, 118 N. C. 916, 24 S. E. 745. The primary question, there- 
fore, is whether the Egypt Railway Company is indebted to claim- 
ants. It is not alleged that any officer or agent of this corporation 
employed claimants or purchased any material from them. It is con- 
ceded that they contracted with the Raleigh & Western Company. 
Ordinarily, the lessor is not liable to persons employed by the lessee 
for labor performed or material furnished in the maintenance and 
opération of the leased property. It is insisted that, notwithstanding 
this, the Egypt Railway Company, lessor, is liable to claimants for 
that (1) the lease is invalid, being made without authority of law; 
(2) that, being a public service corporation, the Egypt Railway Com- 
pany continues liable, notwithstanding a valid lease for ail claims ac- 
cruing against its lessee, in the opération and maintenance of the 
property. It is well settled by the décisions of the courts of this state 
and the Suprême Court of the United States that "a railroad Com- 
pany cannot, without législative authority, lease its road to another 
Company, even with the consent of ail its stockholders, and, to con- 
stitute a valid lease, the lessee must hâve authority to take as well as 
the lessor to exécute the lease." 33 Cyc. 391 ; Thomas v. Railroad 
Co., 101 U. S. 71, 35 L,. Ed. 950; Logan v. Railroad, 116 N. C. 940, 
21 S. E. 959. 

The charter of the Egypt Railway Company authorizes it to lease 
its road to other companies, "provided the road or Une of such com- 
panies shall be directly connected with this company" ; and the char- 
ter of the Raleigh & Western Railway Company (Priv. Laws N. C. 
1893, p. 36) authorizes that road to lease, "provided the road or Une 
of the two companies shall be connected directly or indirectly by means 
of intermediate roads." Thèse statutes were put in évidence. 

The master finds that the lease was executed April 3, 1893. This 
was subséquent to the rising of the Législature of that year. The only 
question presented in regard to the validity of the lease is whether 
at the time it was executed the "roads or Unes" of the two companies 
connected. It appears from the affidavit of Mr. Henzey : 

"That at the time the Raleigh & Western Railway Company leased the 
road and property of the Egj'pt Railway Company it had located its line 
from the track of the Egypt Railway Company In a northwestern directioa 
to Harper's Orossroads, a distance of 15 miles, and that it bad actually 
graded a very considérable portion of the said 15 miles before the exécution 
of said lease. That before this time the Raleigh & Western Railway Com- 
pany had laid about 1% miles of rails from a point on the C. F. & Y. V. 
Railroad, near Gulf, In a northwestern direction towards Harper's Cross- 
roads, making a physical connec-tlon with the Egypt Railway Company by 
means of the Intermediate track of the C. F. & Y. V. Railroad between Cumi- 
uock and Gulf. That there was thus an actual physical connection between 
the said l^s miles track of the Raleigh & Western Railway and the track 
of the Egvpt Railway, whieh latter track connected physically with the 0. 
F. & Y. V. track." 
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It seems that the track was first laid in this way because the bridge 
over Deep river, running between Cumnock and Gulf, had' not been 
built. The affidavit of Mr. Redding filed by claimants, although not 
so full as Mr. Henzey's, does not contradict it in any essential respect. 
While it is impossible to find an authority directly in point, it would 
seem that, giving to the language of the two charters a fair interpré- 
tation, the conditions existing at the time of the lease meet the re- 
quirement. 

It will be observed that the words used are "road or Une," and in 
the Raleigh & Western charter "direct or indirect." It is évident that 
the lines of the two roads could never bave been parallel. It also ap- 
pears that the Raleigh & Western Railway was expected and intended 
to be an extension of the Egypt Railway. This is apparent from the 
charter of the latter. It bas been held that, where the statute em- 
powering a railroad company to lease its property to another compa- 
ny limits it tô ohe forming a Connecting or continuous line, the con- 
nection may be had by means of an intervening road which one of 
the contracting parties has the right to operate or use. Black v. Del. 
& Canal Company, 32 N. J. Eq. 402 ; Atchison, etc., Railway Co. v. 
Fletcher, 35 Kan. 236, 10 Pac. 596 ; 33 Cyc. 393. The value of thèse 
cases as authority is lessened by the fact that it does not appear hère 
that either of the companies had such right over the C. F. & Y. V. 

In Hancock v. Louisville Railroad Co., 145 U. S. 409, 12 Sup. Ct. 
969, 36 L. Ed. 755, construing a charter empowering a lease so as 
to form a continuous line, Mr. Justice Brewer says : 

"It Is enough that by the lease the connecied roads form a contluuous line, 
and it is not essential that the leased line be an extension from either 
terminus of the lessee's road. The evil whloh was intended to be guarded 
against by this limitation was the placing of parallel and competing roads 
ùuder one management, and the control of one compauy of the gênerai rail- 
road afCalrs of the state through the leasing of roads remote from its own, 
and wlth which it has no physical and direct connection." 

It would seem adopting' this nile of interprétation that the lease 
is valid. The master rested his conclusion of law upon the validity 
of the lease, being of the opinion that the claimants' right to hold the 
Egypt Railway Company liable was supported by the numerous déci- 
sions of the Suprême Court of North Carolina and of the United 
States that, notwithstanding the exécution of a valid lease by a rail- 
road company of its property, it continued to be liable "to respond in 
damages for defaults" of its lessee. 

It is important to a proper décision of the question presented up- 
on this record to ascertain definitely just what the Suprême Court 
of North Carolina has decided in regard to the character and extent 
of the liability of a lessor railroad company for the "wrongs and de- 
faults" of its lessee in the maintenance and opération of the leased 
property and the principle upon which the décisions are founded. 
It is insisted by claimants that the décisions in this state fixing the 
liability are so uniform as to enter into the terms of every lease, and 
this view is strongly stated bv the présent Chief Justice in liarden 
V. Railroad, 129 N.'C. 354, 40 S. E. 184, 55 L. R. A. 784, 85 Am. 
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St. Rep, 747. Complainant on the other hand insists that the ques- 
tion is one of gênerai law in regard to which the fédéral courts will 
be governed by the "reason of the thing" upon principle, and not re- 
gard the décisions of the state court as binding. 

Without undertaking to décide this délicate question, it will be well 
to examine the North Carolina décisions with care to ascertain wheth- 
er they hâve either directly or by necessary déduction decided the 
cjuestion, as contended by counsel for claimants. The fîrst case found 
in the North Carolina reports is Aycock v. Railroad, 89 N. C. 321. 
It is there held that "the lessor remains Hable for the mismanagement 
of its trains" by the lessee, negligently setting fire to woods of an ad- 
jacent landowner. In Logan v. Railroad, 116 N. C. 940, 21 S. E- 
959, the action was for damages sustained by an employé, a section 
master, for injuries sustained by the négligent opération of the train 
by the employés of the lessee; the lease being set out in the com- 
plaint. Défendant demurred for that the lessor was not liable for 
the négligence of the lessee, and that the in jury was inflicted by the 
négligence of the servants of the lessee. The question as to the rela- 
tion which plaintifï bore to the lessee or employé of the lessee was 
not presented or argued. Mr. Justice Avery, writing for the court, 
held that: 

"A part of the original obligation of the lessor to the public was to furnlsh 
such trains, or other appliances, as woiild be nec-essai-j' to provtde for the 
safety of the passengere as well as the employés who shoultl travel on its 
ears, and we see no reason why that duty should uot exist, like that to look 
after its road bed, tiU the Législature for the sovereign déclares the lessor 
absolved from it. Besting our ruliiig upon the broader ground of the obliga- 
tion to the publie, which is inséparable from the grant and the exercise of 
the corporate privilèges, except by the express consent of the Législature, 
we see no force in the view of the subject which seeks to limit the scope of 
the lessor's duty to such as pertain to land." 

It is évident from the authorities cited and the course of reason- 
ing of the learned justice that he placed his conclusion upon the lan- 
guage quoted by him from Spelling on Priv. Corp. § 135 : 

"The lessor company remains liable for the performance of public duties 
to priva te parties for the nondelivery of goods received by it for delivery 
and for ail acts doue by the lessee in the opération of the road, notwithstaud- 
ing the lease is authorized by the lessor's charter." 

Tillett's Case, 116 N. C. 937, 21 S. E. 698, was for injury to pas. 
senger. In Harden v. Railroad, 129 N. C. 354, 40 S. E. 184, 55 L. 
R. A. 784, 85 Am. St. Rep. 747, the action was by a brakeman for 
injuries sustained by reason of a defective coupler. The défendant 
attacked the décision of the Logan Case and others, decided at the 
same and subséquent terms of the court. Mr. Justice Clark reviewed 
the authorities, citing Railroad v. Brown, 84 U. S. 445, 21 L, Ed. 675 • 
Thomas's Case, 101 U. S. 83, 25 L. Ed. 950. In Perry v. Railroad' 
129 N. C. 333, 40 S. E. 191, Mr. Justice Douglas says: 

"If the exception is intended to raise the question of liability of the lessor, 
we can only rerjeat what we bave said before. That a railroad company 
leasing its road is liable for the négligence of its lessee in the opération of 
the road is well settled in this state." 
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Wliile an action for injury sustained by an employé by reason of 
the négligence of the employer is founded upon a breach of con- 
tractual duty, it is also a tort, or, as sometimes saidl, tort quasi ex con- 
tractu, as for failure to deliver goods received for shipment, or in- 
jury to passenger for hire, etc. The industry of counsel bas failed to 
discover any case in which the principle bas been applied to an ac- 
tion against the lessor for wages due, or the price of material fur- 
nished the lessee in the opération of the leased property. Several of 
the Circuit Courts and of the courts of other states hâve held that 
the principle upon which Thomas' Case and Brown's Case, supra, was 
decidçd did not apply to an action for damages for injuries sustained 
by an employé. 

In Axline v. Toledo, etc., Railroad (C. C.) 138 Fed. 169, the action 
was for an injury sustained by an employé of the lessee road. The 
roads were sued jointly. The statute of Ôhio provided that, notwith- 
standing a lease by a railroad company of its property, the lessor should 
remain liable as if it operated the road itself to an action accruing 
to any person "for any négligence or d'efault growing out of the op- 
ération and maintenance of any railroad, or in any wise connected 
therewith." The court said : 

"Thls law has relation to the duties of the railroad company as a common 
carrier, and, in that respect, is declaratory of the common law, and Is not 
applicable to the pallntlff's case, which is founded upon the contraet of serv- 
ice between the plaintllï and the Pennsylvania Company, and not upon any 
duty which the Pennsylvania' Company as a common carrier owed to the 
company." 

The learned judge noticed the distinction between that case and 
Central Ohio Company v. Mahoney, 114 Fed. 733, 53 C. C. A. 364, 
in which the lessor company was held liable for an injury sustained 
by a passenger by the négligence of the lessee, saying : 

"The plalntlff was not being carrled as a pasf-nger over the railroad, but 
was a servant In the employ of the Pennsylvania Company, and the duty 
which that company owed him arose out of the contraet between them, and 
Was not Imposed by law upon grounds of public policy." 

In Williard v. Spartanburg Railroad (C. C.) 124 Fed. 796, the ac- 
tion was brought by an employé against both lessor and lessee for 
injuries sustained by the négligence of the lessee company in the 
course of his emplOynierit. Circuit Judge Simonton, after citing Thom- 
as' Case, supra^ and other cases, and stating the principle announced 
therein, said: 

"But the présent action is brought not by one of the public injured by the 
opération of tîe lessee railroad, but by an employé of the lessee injured in 
the performance of his duty through the négligence of the employé of the 
lessee and not from any structural defects in the road. The action is based 
on a tort quasi ex contractii growing out of the contraet of service and a 
breach of duty under that contraet. There Is no such contractual relation 
between the employé of the lessee wlth the lessor, and consequently no 
breach of duty upon which an action could arise — [citing 2 BUiott on Rail- 
roads, § 472, and East Wne Ry. v. Culberson, 72 Tex. 375, 10 S. W. 706, 3 
h. R. A. 567, 13 Am. St Rep. 807]." 
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Judge Simonton says: 

"ïhe i-eason of the rnle which holds the lessor liable falls in a ease of an 
employé of the lessee, and we tliink that to follow it in a <-asG like tliis would 
be to glve it an arbltrary, and net a reasonable, application." 

In Hukill V. Maysville & B. S. R. Co. (C. C.) 73 Fed. 745, heard 
before Circuit Judges Taft and Ltirton, the action was for damages 
for injuries sustained by an employé of the lessee road. Both roads 
were sued. Judge Taft says : 

"Tbe lessor Company, by virtue of its charter, assumed the obligation to 
perform certain duties for the public In carrying freight and passengers and 
in observing statutory précautions for the protection of the public from dan- 
ger in the opération of its rallroad. When it unlawfully shifts to another 
Company the burden of the dtseharge of thèse duties to the public, any loss 
resulting to any member of the public from a fallure by its lessee to dis- 
eharge them may be made the basls for a clalm for damages agalnst the 
lessor Company. The duty owing from the lessee company to its employés 
is, however, one which arises whoUy from contract, and is not Imposed by 
the charter of incorporation. Tha le«sor company was not obllged to employ 
as a servant any particular members of the public. A person entering the 
service of the lessee company therefore acqulred no right agaînst the lessee 
except by virtue of the terms of employment Sueh employé came into no 
prlvity of contract with the lessor company. No case has been clted to us 
in which it Is held that the servant of the lessee company operatlng under 
a void lease can recover against the lessor company for injuries sustained 
by the négligence of the lessee company in the opération of the road. The 
only cases where liability in tort is enforced agalnst the lessor company are 
those where the person lujured is a member of the public, with the right to 
rely upon the discharge of the public duties assumed by the lessor company 
in the opération of the road. Such persona are shippers, who hâve a com- 
mon-law right to demand of the common carrier that he shall carry thelr 
goods safely, passengers, who hâve a common-law right to demand of the 
common carrier that they shall be carried safely to their destination, and 
travelers upon the highway, who hâve a statutory and eommon-law right to 
sueh a reasonable and careful opération of the road as shall not unduly in- 
jure them in the pursuit of thelr lawful righta." 

In Culberson's Case, supra, the question of the liability of a rail- 
road making an unauthorized lease for injury sustained by an em- 
ployé of the lessee in the opération of the road was carefully consid- 
ered, and upon a rehearing Gaines, J., reviews the authorities, includ- 
ing Aycock's Case, supra. He says : 

"\Ve hâve found only one case in whieh a servant of the company opéra t- 
ing a railroad under a lieeiise of the owiier was permitted to recover ot the 
latter for the négligence of the former's servant." 

He cited Railroad Co. v. Mayes, 49 Ga. 355, 15 Am. Rep. 678, which 
he says "presented peculiar complications, andi could bave been rested 
upon other grounds." He also says that "the immédiate question be- 
fore us was not discussed in the opinion." In that case the court 
treated the action "as for tort." He draws the distinction upon which 
the décisions in the fédéral and other state courts go, saying: 

"It does not do to say that the lessee would be the agent of the lessor, as 
applied to this ease. This would be a mère fiction, not based upon any 
Sound rule of law. The lessee, under an unauthorized lease, may be deemed 
the agent of the lessor, so far as the latter's duties to the public are con- 
cemed. * ♦ * But the duty which Is owed to an employé of the lessee 
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is a spécial one, and not a dnty owed to him In common with the gênerai 
publie." 

In Nugent v. Boston, etc., Railroad Ce, 80 Me. 62, 12 Atl. 797, G 
Am. St. Rep. 151, the lessor was held liable as for a tort to the em- 
ployé of the lessee for an in jury sustained by reason of the négligent 
construction by the lessor of a station house. B. & O. Railroad v. 
Paul, 143 IndL 23, 40 N. E. 519, 28 L. R. A. 216, in which Culber- 
son's Case is cited and foUowed. Banks v. Georgia Railroad, 112 Ga. 
655, 37 S. E. 992; Swice v. Mayesville Railroad, 116 Ky. 253, 75 S. 
W. 278 ; Buckner v. Railroad, 72 Miss. 873, 18 South. 449 ; Railroad 
V. Washington, 86 Va. 629, 10 S. E. 927, 7 h. R. A. 344. Thèse au- 
thorities sustain the conclusion reached by the editor of Cyc. (volume 
33, p. 707) that the liability of the lessor railroad to employés of the 
lessee for négligence is an open question. Thèse authorities are not 
cited for the purpose of drawing into question the correctnéss of the 
North Carolina décisions, but to show that they do not décide, nor is 
there any necessary déduction to be drawn from them, that the lessor 
Company is liable contractually for labor performed or material fur- 
nishedl the lessee road in the opération or maintenance of the prop- 
erty. The quc:tion is not presented in any of the cases. They are 
ail rested upon the nonassignable duty to the public — and this gêner- 
ai doctrine is based' upon a sound public policy recognized and en- 
forced by ail of the courts, state and fédéral. The only divergence 
of opinion between them and the North Carolina court is in the ap- 
plication of the principle to causes of action accruing to employés 
of the lessee by reason of its négligence. 

It will be noticed that in Logan's Case, supra, Mr. Justice Avery 
States that: 

"A part of the original obligation of the lessor to the public was to fur- 
nish such trains, or other appliances as would be necessary to provide for 
the safety of the passengers as well as the employés," etc. 

Mr. Justice Douglas, in Perry's Case, supra, criticises counsel for 
attempting to reopen a question which he déclares to be "well settled 
in this state," and this, he says, is "that a railroad company leasing 
its road is liable for the négligence of its lessee in the opération of 
the road." Nothing is found in the reports modifying or enlarging 
this language. It will be observed that in the décisions of the Suprême 
Court of North Carolina a tendency is shown to treat actions for in- 
juries to employés by reason of négligence in failing to furnish "safe 
ways, means, and appliances" as torts or torts quasi ex contractu, rath- 
er than breaches of contracta. This "mental attitude" upon the sub- 
ject is consistent with the humane view of the rights of employés 
and duties of employers, and in harmony with the best enlightened 
public sentiment, as expressed in récent state and national législation. 
The North Carolina décisions are in harmony with this attitude. The 
fédéral courts and many of the state courts hâve adhered to the more 
scientific view that coniines the rights of employés to those growing 
strictly out of the contractual relation. 

However this may be, the conclusion is reached that the question 
presented hère is in this state open with an irrésistible inference that 
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in the fédéral court the principle of imputed liability of the lessor 
would not be extended to daims for wages due employés, or the price 
of material furnished the lessee. However much the judge may sym- 
pathize with the claimants in this case, and désire to enforce against 
the complainant the principle that the "laborer is worthy of his hire," 
he cannot do so without introducing into the law an innovation fixing 
liability upon persons who were not parties to the contract. If a sound 
public policy demands such a change in the law, it must find expres- 
sion through the Législature, and not made by the judges. With a 
strong désire to secure to the claimants the amounts due them for 
wages and materials, I cannot change the terms of the contract made 
by them with the Raleigh & Western Railway Company and bring 
into it the Egypt Railway Company for the purpose of fixing a lia- 
bility upon it, which it never assumed. In several of the cases cited 
the lease was made without authority of law. It is held in such cases 
that for the discharge of its public duty the company owning the road 
is liable to the public for the négligence of the company operating it, 
upon the theory that the latter is the agent of the former. If the 
claimants' contention had been sustained that the lease was invalid, 
it is not easy to see how the liability of the Egypt Railway could hâve 
been extended, upon this principle, to the demand of claimants for 
labor and material. 

This conclusion renders it unnecessary to pass upon a number of 
exceptions to the master's findings of fact. If the Egypt Railway 
Company is not liable for the amounts due the claimants, of course^ 
the question of priority, as between them and the bondholders, does 
not arise. The master rested his conclusion of law upon section 1131. 
He inadvertently overlooked the omission of the Législature to include 
claims other than for "labor performed or torts committed" in the 
exemption from the liens of mortgages or trust deeds. The fact that 
some of the claimants obtained judgments against the Egypt Railway 
Company cannot afïect the rights of complainant trustée or the re- 
ceiver. The exception to the master's conclusion of law must be sus- 
tained. A decree will be drawn accordingly. 



GELDBRS et al. v. HAYGOOD et al. 
(Circuit Court, S. D. Georgia, S. W. D. May 26, 1910.) 

1. Attorneï and Client (§ 44*) — Gkounds roB Disbarmem— Misconduct 

AS TO Client. 

It is not ground for disbarraent of an attorney that tie gave an opin- 
ion tliat a deed was valid and afterward broiiglit suit aRaiust tlie gran- 
tee to recover the land based on defects in the title not involving suct 
deed. 

[Ed. Note. — For other cases, see Attorney and Client, De& Dig. § 44.*] 

2. Attorney and Client (§ 45*) — Gbounds fob Disbakment — Misconduct 

AS Agent. 

It is not ground for disbannent of an attorney that he purchased land 
placed in his hands for sale as agent where he pald the price at which 
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his principal iiad agreed to sell, and no complaint was made by tlie 
principal. ' 

[Ed. Note.— For ottier cases, see Àttorney and Client, Cent. Dig. § 63; 
Dec. Dig. § 45.*] 

3. Attobney and Client (§ 45*) — Grounds roB Disbarmen*— Contempt op 
Court. 

It is misconduct affordlng ground for disbarment by a fédéral court 
for attorneys to organise In anotlier state a sbam corporation, having 
nelther capital nor business other than as a médium for bringing sults 
In the fédéral courts wbich could not be brougbt there by ttie real par- 
ties in Interest, and to use sucli corporation after Its illegil character 
bas been adjudged by the fédéral court in bringing suits In a state court. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § 63 ; 
Dec. Dig. § 45.*] 

Pétition by Isidor Gelders and Mrs. Emeline Hall for disbarment of 
J. W. Haygood and Eldridge Cutts, attorneys. Pétition granted con- 
ditionally. 

Akerman & Akerman, for petitioners. 
Talley & Heyward, for respondents. 

SPEER, District Judge (orally). There is no graver duty resting 
upon the court than to protect the professional integrity of the bar. 
This proceeding is brought with that purpose. It is alleged that the 
défendants, both members of the bar, and officers of the TJnited States 
court, are guilty of varions acts of misconduct of such character as 
renders them unfit to longer continue in the practice of a profes'^ion 
to whose care and custody the gravest rights of the public and of in- 
dividuals are constantly intrusted. The case is quasi criminal in its 
character, and, as in ail other cases of that gênerai character, the bur- 
den of proof is upon the prosecution ; that is to say, the évidence must 
so strongly preponderate in support of the accusations brought against 
the accused that it must produce upon the mind of the trior (hère the 
trial judge) a conviction so clear and so satisfactory of guilt as to leave 
no fair and reasonable doubt to the contrary. With regard to many, 
indeed, I may say most of the accusations of personal misconduct on 
the part of thèse memberS of the bar, I do not think the évidence is 
sufficiently satisfactory to sustain that burden. That is true with re- 
gard to the title of Hall, about vi^hich it is said that the défendant Mr. 
Cutts gave an opinion that it was valid, and afterwards brought suit 
to recover the land conveyed from the person in whose favor the opin- 
ion was given. From the évidence it does not appear that he passed 
upon the title. It appears that he merely passed on the sufficiency of 
a single deed, to which was attached a draft. That deed he pro- 
nounced to be sufficient. He dénies that he was paid for that service, 
but, even if he were paid, he held merely that that one deed was a 
sufficient deed from the maker to Hall, and, if it afterwards appeared 
to him in another interest that the title back of that deed was defect- 
ive and insufficient, Ican perceive no insuperable objection to his rep- 
resenting the interest adverse to that of Hall. In other words, if he 
passed merely on the exécution of a single deed, that would not pre- 

•For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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vent him in a proper case, with proper parties, from assailing the title 
of which that deed was only one link in the chain. 

So, with regard to the Ham and Conner averment of improper con- 
duct, it does appear that Haygood & Cutts were employed, along with 
Cannon, to sell a certain tract of land, and they turned eut to be the 
purchasers, but they purchased at the price at which the owners of 
the land had agreed to sell. The only persons who could be heard to 
complain with regard to that transaction which involved the principle 
of agency as well as the principle of the duty of an attorney do not 
appear; that is, Mrs. Ham and Mrs. Conner. If they are satisfied 
with it, it does not, I think, lie in the mouth of the prosecution to ob- 
ject on that ground. 

So with regard to ail of thèse instances which hâve been so much 
discussed, and about which we hâve heard the évidence, the court is 
not satisfied as to any misconduct on the part of thèse défendants. 

There is, however, a graver view of the situation to which I must 
direct my conclusion ; and that is, their conduct with regard to the 
formation of this sham South Dakota corporation, the only advantage 
of which, one of them testified, was to enable them to bring suits in 
the United States court where the court would not otherwise hâve ju- 
risdiction. That corporation was obviously fictitious. It was so held 
in this court by a verdict of a jury under the charge of the court when 
the issue was made. A conférence was directed by the court, because 
it v/as perceived how gravely it might affect the character of thèse 
gentlemen. This conférence was directed in ail kindness and considér- 
ation for them. It was suggested that they dismiss the cases. But 
they took the advice of eminent counsel, Mr. King, of King & Spald- 
ing, of Atlanta, and they concluded to take the case to the Suprême 
Court of the United States in order that the opinion of this court, 
which they deemed erroneous, might be reviewed, and, if found to be 
erroneous, reversed. The Suprême Court heard the arguments of their 
counsel, and rendered its décision. I hâve the ruling before me. It 
is in the case of Southern Realty Investment Company v. Nancy Walk- 
er, 211 U. S. 603, 29 Sup. Ct. 211, 53 L. Ed. 346. Mr. Justice Harlan, 
in delivering the opinion of the court, said : 

"There was évidence leading to the conclusion that the Southern liealty In- 
vestment Company was brought into existence as a corporation only that its 
name might be used In having controversies that were really between cltlzens 
lOf Georgla determined in the fédéral rather than in the state court. It did 
not hâve, nor was it expected to hâve, as a corporation, any will of its own or 
any real interest in the property that stood or was placed in its name. It was 
completely dominated by the two Georgia attorneys who secured its incoi-po- 
ration under the laws of South Dakota through the agencj' of a South Dakota 
lawyer, who in a letter to one of the Georgia attorneys claimed that his office 
had wlthin three years secured nine hundred and eighty-flve (985) charters un- 
der the laws of that state for nonresidents, and part of whose business was to 
'fumish' South Dakota incorporators, when necessary. In short, the plaintill' 
Company was and is merely the agent of the Georgia attorneys who brought 
it into existence as a corporation that Individual citizens of Georgia, having 
controversies with other individual citizens of that state, might, in their dis- 
crétion, hâve the use of its corporate name In order to create cases apparently 
within the Jurisdiction of the fédéral court. It had, It Is true, a président and 
a board of directors — ail of whom were citizens of Georgia — ^two of the five 
directors being the Georgia attorneys, and one being the female stenographer 
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of such attorneys, but the président and the majority of the directors were 
the holders eacîi of only one share of donated stock and recognized it to bo 
thelr duty to represent the Georgia attomeys and to obey, as tbey dld obey, 
their will implicltly. ïbe company In respect of ail Its business was tâe 
agent of those attorneys to do their bidding. Its président testifled that he 
dld not know for what purpose the company was really organized, or that it 
had ever done any business except 'as to the brlnging of thèse sults,' or that 
it had any money. Its place of business in Georgia was in the office of the 
Georgia attorneys. Its pretended place of business in South Dakota was in 
what is ealled a domiciliary office, maiutained by the attorneys in that state 
who procured its charter. In the latter office there could hâve been fouud, no 
doubt, a desk and a chair or two, but no business. ïhe company's président 
never knew of its dolng any business in South Dakota. As a corporation the 
Southern Realty Investment Company must be deemed a mère sham. It has. 
in fact, no proi)erty or money really its own, and itwas not intended by those 
who organized ït that it should become the real owner of any property of its 
own in South Dakota or elsewhere. It Is, as already stated, simply a corpora- 
tion whose name may be used by Individuals when they désire for their Per- 
sonal benefit to create a case technically cognizable in the fédéral court. 
ïhose individuals, using thé name pf a corporation for the beneflt of them- 
selves and their clients, citizens of Georgia. seom to be the real parties in 
Interest in every transaction carried on in the name of the corporation." 

Now that is the décision of the highest appellate court in our coun- 
try. It is final. This corporation is there fore conclusively held to be 
a mère sham. Thèse gentlemen, members of the bar of this court, 
concède that they control the corporation. Mr. Cutts in his testimony 
stated that he never concealed that they controlled it and dominated 
it. Btit it is said that they had good faith in its organization, and that 
this is evidenced ,by the fact that eminent counsel, like Mr. King, 
agreed with them in their yiew of the law, and that there were déci- 
sions by the fédéral courts, particularly one in the 174th Fédéral Re- 
porter, I believe, sustaining that vievv', ^nd that Mr. Justice Brewer 
digsented from the conclusions of the Suprême Court, just quoted. 

If that were ail, out of considération for the infirmities of human 
judgment, it might be said that their bad faith was not so conclusively 
shown that the court would be justified in disbarring them because of 
the existence of this South Dakota corporation, and because of their 
participation in its organization for the purpose of bringing suits 
against the people of Georgia who otherwise could not be sued except 
in the local courts. But that is not ail. The cases which are involved 
in this proceeding, the individual cases of Gelders and of Hall, and of 
Nancy Walker, were dismissed because this court, and the other court, 
of which this court is merely a part — in other words, the courts of 
the fédéral judiciary System having jurisdiction — had held that the ju- 
risdiction obtained in this manner was a légal fraud upon the court, 
and a fraud upon the parties. But thèse gentlemen, members of the 
bar of this court, did not stop there. They proceeded in the name of 
the same corporation to sue thèse défendants in the state courts. A 
wrong is done just as completely by the use of a sham corporation in 
suits in the state court as if the suit had been rtiaintained and contin- 
ued in the L^nited States court. The effect upon the people — to pro- 
tect whom against the improper conduct of attorneys is the duty of 
this court— is precisely the same. They are harassed in their peace 
and quiétude. They are threatened with ail the anxieties and expenses 
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of Htigation. They are involved in that misery of the "law's delay" 
which Shakespeare catalogues as one of the "wrongs which patient 
merit of the imworthy takes." That wrong is clone by officers of this 
court in the exercise of the powers of a sham corporation, which they 
in effect concède, and which the Suprême Court of the United States 
has held to be a sham corporation. That is brought to the attention of 
the court in this proceeding, not only by the évidence, but by the state- 
ments of the respondents and by the statements of their counsel in ju- 
dicio. Thus it cornes to the attention of this court that thèse mem- 
bers of the bar of this court are proceeding to harass people of this 
State by the utiHzation of the powers of a sham corporation. While 
this is donc in the courts of the state, it is disrespectful and disobe- 
dient to the ruiing of this court, and of the Suprême Court, both of 
which hâve jurisdiction of the persons of the respondents and their 
misconduct with regard to judgments to which they were and are par- 
ties. As attorneys and parties in this court, they cannot be allowed to 
disregard its solemn and final détermination. They cannot be allowed 
to persist in their error when that has been judicially pointed out. 
However sincère may hâve been their original view of this corpora- 
tion, that sincerity cannot protect them now. 

It is with much regret for thèse reasons the court must decree that 
they be disbarred from this court, unless within 60 days they effect- 
ually dissolve that corporation, and dismiss ail suits brought in its 
name. 

It is just to say that the respondents, through their counsel, at once 
agreed to dissolve the corporation, and to strike its name from their 
suits. 



PETERS V. QUEEN INS. CO. OF AMERICA. 
(Circuit Court S. D. Georgia, Albany Division. July 11, 1910.) 

1. Courts (§ 326*) — Fedeual Courts— .Iukisdiction. 

Fédéral jurisdietion in an at-tioii at law between citizens of différent 
States does not exist, nnless the auiount involved exceeds .$2,000, exclu- 
sive of Interest and costs. 

[Ed. Note. — For other cases, see Courts, Cent. Big. § 888; Dec. Dig. 
§ 320.*] 

2. Courts (§ 328*) — Fédéral Courts— Amount in Oontroveksy— "Costs." 

Civ. Code Ga. 1895, § 2140, provides that, when an iiLSurance Company 
refuses to pay a loss within 60 days after demand, it shall he liable to 
the policy holder, in addition to the loss, for not more than 2.5 per cent, 
on the company's liability, and also for ail reasonable attorney's ff«s for 
the prosecution of the C8.se, provided it shall appear that the insurer's 
refusai to pay the loss was in bad faith. Held. tliat the amount re- 
coverable for attorney's fées under such section should be regarded as 
"costs," defined by the state court to inelnde ail charges flxed by stat- 
ute as compensation for sei-vices rendered by oflicers of the court in the 
progress of the cause; and hence, where a reasonable amount for at- 
torney's fées under such statute was necessary to bring the amount in 

•For other cases see same topie & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
182 F.— 8 
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controversy up to $2,000, the action, thoiigh between citizens of différent 
States, was not within the jurisdietion of tlie fédéral Circuit Court. 

[Ed. Note. — For other eases, see Courts, Cent. Dlg. § 896; Dec. Ettg. 5 
328.* 

For otlier définitions, see Words and Phrases, vol. 2, pp. 1633-1640; 
vol. 8, p. 7620. 

Jurisdietion of Circuit Courts as determined by the amount in con- 
troversy, see notes to Auer v. IjOmbard, 19 C. C. A. 75; Tennent-Strlbling 
Shoe Co. V. Roper, 36 C. O. A. 459; J. Lewis Mercantile Co. v. Klepner, 
100 C. C. A. 288.] 

At Law. Action by Mrs. Beulah Peters, as administratrix, etc., 
against the Queen Insurance Company of America, on a fire policy, 
removed from the city court of Moultrie, Ga. On motion to rernand. 
Granted. 

J. A. Wilkes and Shipp & Kline, for plaintiff. 

King & Spalding, E. Marvin Underwood, and Denmark & Griffin, 
for défendant. 

SPEER, District Judge. This is an action on a fire însurance pol- 
icy, removed from the city court of Moultrie. The pétition for re- 
moval is based upon the fact that tlie Queen Insurance Company, the 
défendant, is a nonresident of the state of Georgia, and because of 
diversity of citizenship is entitled under the législation of Congress 
to hâve its controversy removed to and determined in the United 
States court. 

The jurisdietion of this court does not obtain in any case of this 
character, unless the amount invoîved exceeds the sum of $2,000, ex- 
clusive of interest and costs. Plaintifï's claim is made up of three 
items: (1) Loss under the policy in the amount of $1,500; (2) 35 per 
cent, thereon, amounting to $375, as a penalty under section 2140 of 
the Civil Code of Georgia of 1895; and (3) 35 per cent, thereof as 
attorney's fées, amounting also to $375, under the same section of the 
Code, m; ; - 

A motion to remand the case has been made, was argued orally and 
by brief, and the court has taken time for advisement. It is quite evi-i 
dent that, in ordei" to confer jurisdietion, both the penalty and the at- 
torney's fées claimed must be considered as included in the amount in 
controversy. If either item is omitted, the plaintifï's claim is only for 
$1,875. 

Section 2140 of the Code of Georgia of 1895 provides: 

"ïhe several Insurance companies of this state, and foreign Insurance com- 
paiiies doing business in this state, in ail cases when a Iqss occnrs, and they 
refuse to pay the saine within sixty days after a demand shall hâve been 
made by the holder of the policy on which said loss occnrred, shall be liable 
to pay the holder of said policy, in addition to the loss, not more tlian 25 
per cent, on the liabllity of said eompany for said loss ; also, ail reasonable 
attorney's fées for the prosecution of the case against said eompany, provided 
It shall be made to appear to the jury trying the same that the refusai of 
the Company to pay said loss was in bad faith." 

It is not deefrtèd essential to state the views of the court upon the 
question whether or not the penalty made possible by the statute is 

*Por other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a part of the principal amount involved. It seems the question may be 
determined upon the inquiry : Does the language of the Code allowing 
reasonable attorney's fées in the section above quoted, viz., "ail rea- 
sonable attorney's fées for the prosecution of the case," provide for 
the recovery of such amount as costs or damages? 

It is insisted that, since costs were unknown to the common law, 
only such items as are defined by the statute of the state (section 5394 
of the Civil Code of 1895) should be regarded as costs. This section 
relates exclusively to the costs of witnesses, of the clerk of court, of 
the justice of the peace, the sheriff, etc., and has no express référence 
to fées of attorneys. It is, however, true that the word "costs" has 
been judicially defined by the Suprême Court of the state as foUows: 

"The term 'costs' has, as appUed to proceedings In a court of justice, as 
in the acceptation of the profession and by the practice of ail courts in Geor- 
gia, a well-understood meaning-, It includes ail charges flxed hy statute, as 
compensation for services rendered by offlcers of the court in the progress 
of the cause. It does not embrace fées, to which counsel prosecuting or de- 
fending may be entitled by coutract, express or implled, between them and 
thelr clients." Davis v. State, 33 Ga. 533; Markham v. Ross, 73 Ga. 105. 

Accepting thèse deliverances of the state Suprême Court as conclu- 
sive, it appears that fées of counsel for their services under contract, 
express or implied, may not be treated as costs ; and, since this item 
of attorney's fées does not arise from contract, express or implied, 
but is allowed by statute, the inquiry seems inévitable, must it not be 
treated as costs? It is true that the amount is not definitely fixed by 
the statute, and the jury is permitted to fix it. It must be "reasona- 
ble," and is therefore under the control of the court. It is not a cer- 
tain item of costs, but "id certum est quod certum reddi potest." And 
since the amount claimed is not for the honorarium of counsel, it is 
for the reasonable fées of attorneys, and, like the docket fee of the 
attomey allowed by the practice of the United States court, the find- 
ing of the jury in this respect, if allowable at ail, it would seem just 
be treated as costs. 

A learned discussion of this subject, by Mr. Justice Grier, will be 
found in Day v. Woodworth, 13 How. 370, 14 L. Ed. 181. There an 
exception was made to an instruction of the court which failed to in- 
clude a direction to the jury that the plaintiflf was not only entitled to 
the actual damages suffered, but his counsel fées and other expenses 
incurred in prosecuting his suit. 

"It is a well-estabMshed prniciple of the common law that in actions of 
trespass, and ail actions on the case for torts, a jury may inflict what are 
called exemplary, punitive, or vindictive damnges upon a défendant, having 
in View the enormity of liis offense, rather than the measure of compensation 
to the plaintlff. We are aware that the proptiety of this doctrine has beon 
questioned by some writers ; but, if repeated judieial décisions for more than 
a century are to be received as the best exposition of what the law is, the 
question wi!l not admit of argument. By the common as vvell as by statute 
law, men are often punished for aggravated misconduct or lawless acts, by 
means of a civil action, and the damages, Inflicted by way of penalty or pun- 
ishment, given to the party injured. In many civil actions, such as lihel, 
elander, séduction, etc., the wrong done to the plaintifC is incapable of being 
measured by a money standard ; and the damages assessed dépend on tlie 
circumstances, showing the degree of moral turpitude or atrocity of the de- 
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feiidant's conduct, and may properly be termed exemplary or vindictive, 
rather thari conipensatory. 

"In actions of trespass, where the Injttry has been wanton and maliclous, 
or gross and outi-ageous, courts permit juries to add to the measured com- 
pensation of the plaintiff whieh he would hâve been entitled to recover, had 
the injiiry been inflicted without design or Intention, somethlng farther by 
way of punishment or ecxample, which has sometimes . been called 'smart 
money.' This has always been left to the discrétion of the jury, as the de- 
gree of punishment to be thus inflicted must dépend on the peculiar cir- 
cumstances of each case. It must be évident, aiso, that, as it dépends upon 
the degree of malice, wantonness, oppression, or outrage of the defendant's 
conduct, the punishment of hls delinquency cannot be measured by the ex- 
penses of the plaintiff in prosecuting bis suit. It is true that damages, as- 
sessed by way of example, may thus in<llrect]y compensate the plaintiff for 
money expended In counsel fées ; but the amount pf thèse fées cannot be 
taken as the measure of punishment or a necessary élément in Its inflictlon. 

"This doctrine aboiit the rlght of the ,1ury to include In their verdict, in 
certain cases, a sum suflicient to indemnify the plaintiff for counsel fées and 
other real or supposed expenses over and above taxed eosts, seems to bave 
been borrowed from the civil law and the practice of the courts of admlralty. 
At first, by j;he common law, no costs were awarded to either party, eo 
nomine. It the plaintiff failed to recover, he was amerced pro falso clamore. 
If he recôvered judgment, the défendant was in misericordia for bis unjust 
détention of the plaintiff's debt, and was not, therefore, punlshed vs'ith the 
expensa lîtis under that tltle. But, this beiiig considered a great hardship, 
the statute of Gloucester (6 Edw. I, c. 1) was passed, which gave costs in 
ail cases when the plaintiff recôvered damages. This was the origln of costs 
de incremento; for, when the damages were found by the jury, the Judges 
held theniselves obliged to tax the moderate fées of counsel and attorneys 
that attended the cause. See Bac. Abr. tit. 'Costs.' 

"TTnder the provisions of this statute every court of common law has an 
established sy«tem of costs, which are allowed to the successful party by way 
of amends for his expeases and trouble in prosecuting his suit. It is true, 
no doubt, and is especially so in this country (where the Législatures of the 
différent states hâve so much reduced attorney's fee bills, and refused to 
allow the honorariinn paid to counsel to be exacted from the losing party), 
that the légal taxed costs are far below the real expenses Incurred by tlie 
litigant ; yet it is ail the law allows as expensa litis. If the jury may 'if 
they see fit' allow counsel fées and expenses as a part of the actual damages 
incurred by tlie plaintiff, and then the court add légal costs de incremento, 
the défendants may be truly said to be in misericordia, being at the mercy 
both of court and jury. Neither the common law, nor the statute law of any 
State, so far as we are informed, has Invested the jury with this power 
or privilège. It has been sometimes exercised by the permission of courts ; 
but its results hâve not been such as to recommend it for gênerai adoption 
either by courts or Législatures. 

"The only instance where this power of increaslng the 'actual damages' 
is given by statute Is In the patent laws of the United States. But there it 
is given to the court, and not to the jury. The jury must flnd the 'actual 
damages' incurred by the plaintiff at the time his suit was brought; and if. 
in the opinion of the court, the défendant has not acted iu good faith, or has 
been stubbornly litigious, or has caused unnecessary expense and trouble 
to the plaintiff, the court may increase the amount of the verdict, to the ex- 
tent of trebling it. But this penalty cannot, and ought not, to be twice in- 
flicted, first at the discrétion of the Jury, and again at the discrétion of the 
court. The expenses of the défendant over and above taxed costs are usually 
as great as those of plaintiff ; and yet neither court nor jury can compensate 
him, If the verdict and judgment be in his favor, or amerce the plaintiff 
pro falso clamore beyond taxed costs. Where such a rule of law exists, 
allowing the jury to flnd costs de incremento in the shape of counsel fées, 
or that cqually indefinite and imknown quautity denominated (in plaintiff's 
prayer for instruction) 'etc.,' they should be permitted to do the same for 
the défendant, where he sueeeeds in his défense ; otherwise, the parties are 
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not suiïered to contend in an equal field. Besldes, in actions of debt, cove- 
nant, and assumpsit, where the plaintiff: always reeovers liis actual daina^ew, 
he eau recover but légal costs as compensation for hls expenditiire lu the 
suit, and as punishnient of défendant for his unjust détention of tlie debt ; 
and it is a moral offense of no higher order to refuse to pay the price of a 
patent, or the damages for a trespass, which is not wlllful or malicious. than 
to refuse the payment of a just debt. There is no reason, therefore, why the 
iaw should give the plaintiff snch an advantage over the défendant in one 
case, and refuse it in the other. See Barnard v. Poor, 21 Piek. (Mass.) 382, 
and Lincoln v. Saratoga Railroad, 23 Wend. (N. Y.) 435." 

It is true that the learned justice delivering the opinion did not hâve 
under considération any statute allowing the jury to fix reasonable 
attorney's fées under the conditions defined by the Georgia law; but 
the principle announced by him is the précise principle underlying that 
statute, and he treats the allowance to attorneys as costs, and not as 
damages. 



CHOCTAW, O. & G. R. 00. et al. v. HAMILTON. 

(Circuit Court, E. D. Oklahoma. October 3, 1910.) 

No. 016. 

1. Evidence (§ 32*) — Plbading (§ 6*) — Municipai, Corpobations (§ 122*) — 

Municipal ORDI^•ANCE — Necessity of Pleading. 

A municipal ordinance is not a law of which a court will take judlclal 
notice; but it must be both pleaded and pi'oved. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 42; Dec. Dlg. 
§ 32 ;* Appeal and Error, Cent. Dig. § 29.59 ; Pleading, Cent. Dig. §§ 8, 9 ; 
Dec. Dig. § 6* ; Municipal Corporations, Cent. Dig. §§ 281-283 ; Dec. Dig. 
122.*] 

2. Municipal Corporations (§ 671*) — Streets— Abutting Ownebs— Right of 

Action for Obstructing. 

Under the established law of Oklahoma, as well as by the gi'eat weight 
of authority generally, the owner of property abutting on a street cannot 
recover damages for the obstruction of such street at a distance from his 
property, where it does not deprive hi]n of access to it through other 
streets ; hls injury in such case belng no différent In kind from that suf- 
fered by the public in gênerai, and not one for which he can maintain an 
action as a private individual. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
1447-1450; Dec. Dig. § G71.*] 

Appeal from the United States Court for the Southern District of 
the Indian Territory. 

Action by J. E. Hamilton against the Choctaw, Oklahoma & Gulf 
Railroad Company, the Western Oklahoma & Gulf Railway Company, 
and the Chicago, Rock Island & Pacific Railway Company. Judg- 
ment for plaintifï, and défendants appeal. Reversed. 

Thomas R. Beman, for appellants. 
Potterf & Walker, for appellee. 

CAMPBELL, District Judge. This case was tried, in the United 
States Court for the Southern District of the Indian Territory, at Ard- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexe» 
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more, in January, 1906, resulting in a verdict and judgment for plain- 
tif? against the three défendants in spécifie amounts as to each, as 
set forth in the verdict. In due course the case was appealed by the 
défendants to the Court of Appeals for the Indian Territory, and be- 
fore décision by that court statehood intervened, and the appeal is now 
hère by opération of law for détermination by this court. 

From the complaint filed in the trial court, it appears that plaintiff 
was the owner of a certain lot in the town of Ardmoré, upon which he 
resided, having thereon, as he allèges, improvements costing some $1,- 
500, which lot, as so improved, was, at the time of the building of the 
defendant's railroad through Ardmore, worth the sum of $3,000. He 
allèges that the défendants Western Oklahoma & Gulf Railway Com- 
pany and the Choctaw, Oklahoma & Gulf Railroad Company con- 
structed and owned the line of railway through Ardmore on and about 
which the things he complains of exist ; that the défendant, Choctaw, 
Oklahoma & Gulf Railroad Company placed thereon locomotives, en- 
gines, cars, and ail other necessary appliances, and continued to op- 

erate the same since the com'pletion bi the road until about the 

day of — , 1904, when the défendant Chicago, Rock Island & Pa- 
cific Railway Company leased the railroad, with its right of way, 
tracks, switches, dépôts, machine shops, engines, cars, and other ap- 
pliances, and has ever since, and was at the time of filing of the com- 
plaint, using, operating, and controlHng the same. He further states 
that the défendants the Western Oklahoma & Gulf Railway Company 
and the Choctaw, Oklahoma & Gulf Railroad Company, in the con- 
struction of the said railroad, built the same within about 35 feet of 
his property, and has established west of and near the plaintiff's prop- 
erty a roundhouse, machine shops, a large water tank and coal bins, 
and in the opération of said railroad and switches the défendants hâve 
continually maintained, and the défendant Chicago, Rock Island & Pa- 
cific Railway Company is now maintaining, thereon engines and cars. 
He then charges that the défendants hâve negligently constructed and 
maintained a dangerous crossing on B street, a short distance north of 
his premises; but the court excluded ail testimony as to this crossing. 

He further charges that the défendants, disregarding plaintiff's 
rights in the premises, hâve built and constructed, and are now main- 
taining, said water tank and coal bins so as to obstruct completely and 
entirely Fifth avenue, a street running east and west along the south 
Hne of his property, which obstruction is at a point west of and near 
plaintiff's premises, and hâve ever since the same was built, and are 
now, preventing plaintiff from using said street or avenue to the west 
of his said premises; that there is no other street running east and 
west to the south of plaintiff's property, and no other street, except 
B street, above mentioned, that he can use going north, without great 
inconvenience and loss of time. He then charges that said coal bins 
hâve no top, the sides being only about two feet high, so that, when 
coal is deposited or unloaded into them, the coal dust blows in great 
quantities upon the plaintiff's premises, settling thereon, to the great 
discomfort of himself and fariiily and damage to his property. He 
states that his résidence fronts said tracks, water tank, coal bins, and 
roundhouse, and that said structures, and the smoke and dust and 
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noise coming tlierefrom and from the engines kept there, are particu- 
larly and especially objectionable to plaintiflf, and injurious to him and 
his family and his property. He further complains that, in the opéra- 
tion of said railroad and svi'itches, the défendants hâve continually 
maintained, and the last-named défendant is now maintaining, in and 
about said roundhouse, near said water tank and coal bins, and in front 
of and within a few feet of plaintiff's premises, engines which are con- 
tinually emitting large volumes of smoke, dust, and cinders, which 
corne over and settle down upon his premises, blowing into the house, 
and upon the clothing, etc., rendering the condition of himself and 
family uncomfortable, and at times intolérable; that said engines are 
negligently and carelessly permitted to stand for hours at a time very 
near the plaintifï's premises, blowing ofï steam, etc., making loud and 
disagreeable noises, particularly at night, to the great disturbance of 
the rest of plaintiff and his family ; that said engines and cars obstruct 
the street crossing and render the street dangerous to travel ; and that 
défendants hâve abundant trackage, not otherwise in use, farther west 
and away from plaintifï's premises, where the same would not annoy, 
disturb, or injure plaintifif or any one else. For ail of which he prays 
damages in the sum of $3,000. 

The défendants filed answer specifically denying the allégations of 
the plaintifï's complaint, and setting up certain affirmative défenses 
not necessary now to be noticed. 

At the trial, the plaintiff offered testimony tending to show that the 
value of his premises immediately before the building of the railroad 
was $3,000, and immediately thereafter it was from $1,500 to $2,000. 
He also ofïered testimony tending to show that, at several times since 
the building of the road, the smoke and cinders from the engines stand- 
ing at or near the coal bins, drifted over his premises and settled there- 
■on, causing him and his family inconvenience and discomfort. He also 
ofïered testimony tending to show that, at the point where said rail- 
road crosses Fifth avenue, the street was entirely obstructed by the 
coal bin and other railroad structures. From the uncontradicted tes- 
timony ofïered at the trial, it appears that plaintiff's property is not 
touched at any point by the railroad or its right of way ; it being some 
35 feet from the right of way to plaintiff's property at the nearest 
point. Plaintiff's lot is at the southwest corner of block 447, fronting 
to the west on B street, and to the south on Fifth avenue. Fifth ave- 
nue runs east and west, along the south side of this lot and block. B 
street runs north and south, along the west side of this lot and block. 
Block 448 is immediately across B street, to the west of plaintiff's prop- 
erty. The railroad, coming from the northeast, crosses the northwest 
corner of block 447, then crosses B street at a point north of plaintiff's 
lot, thence, continuing southwesterly, crosses block 448, and thence 
crosses Fifth avenue, which also runs along the south side of block 
448. It appears from the évidence that this crossing on Fifth avenue 
is completely blocked by the coal bins, water tank, and other structures 
built and maintained by the défendants, and this obstruction is one of 
the t<-,ings complained of by plaintiff. It appears from the testimony 
that this obstruction is something over 300 feet from plaintiff's prem- 
ises at the nearest point, and, as stated before, no portion of plaintiff's 
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property is taken by the railroad, nor does it abut upon the right of 
way at any point, nor are any of the crossings complained of by plaiii- 
tifF upon that portion of either B street or Fifth avenue immediately 
in front of plaintifï's property. It aiso appears from the évidence that, 
while plaintifF's access to certain other portions of the town of Ard- 
more is eut off, so far as Fifth avenue is concerned, they may be 
reached by the use of other streets, although, in some instances, it may 
be a more circuitous route. 

At the trial the défendant objected to the introduction of testimony 
relative to the obstruction upon Fifth avenue, for the reason that what- 
ever injury or damage, if any, plaintifï suffered by reason thereof, was 
common to the public and in no sensé peculiar to himself. This ob- 
jection the court overruled, to which défendants excepted. The plain- 
tiff was permitted by the court to show the character of the obstruc- 
tion placed in said Fifth avenue, and the fact that it completely ob- 
structed the street. At the conclusion of the évidence, the défendants 
requested the court to charge the jury as follows : 

"You are further Instructed that, unless plaintifif's property is adjacent to 
and abuts on said riglit of way of said raiiway, tie is not entitled to recover 
for any obstructions to the publie highway not abutting and adjacent to his 
property, even though access to other portions of the town are thereby made 
inconvénient, by reason of any Impropsr construction to said çrossing upon said 
highway, and that said damages, if any, are common to the public at large, 
aiîd not to the individual not adjacent to or abutting upon said raiiway." 

This request the court refused, to which the défendants excepted. 
The ruling of the court, in permitting plaintifï to ofïer évidence re- 
garding the obstruction of Fifth avenue, and its refusai to give the 
charge requested, are assigned as error by the défendants. The case 
was tried upon the theory that the plaintiff could recover both for the 
inconvenience suiïered by him and injury to his property by the ob- 
struction of Fifth avenue, and the damage occasioned by the noise 
from the engines standing in front of or near his premises, and the 
cinders, smoke, and dust arising from the opération of the road. The 
only testimony as to the spécifie amount of damage sufïered by him 
was that tending to show that immediately before the railroad was 
built his property was worth $3,000, and that immediately thereafter ' 
it was worth only from $1,500 to $3,000, which estimâtes were based, 
as the évidence shows, in a large measure upon the fact that the streets 
were obstructed and the property depreciated by reason of the location 
of the railroad. 

In view of the refusai of the court to exclude this testimony regard- 
ing the obstruction of the street, and to withdraw it from the consid- 
ération of the jury by the instructions requested, it was presumably 
considered by the jury in arriving at the damages awarded. Particu- 
larly does this appear when it is considered that the complaint allèges 
and the évidence clearly indicates that the road, while constructed by 
the Western Oklahoma & Gulf Raiiway Company, was never operated 
by that Company, but was immediately turned over to the Choctaw, 
Oklahoma & Gulf Railroad Company, which operated it until the lease 
to the Chicago, Rock Island & Pacific Raiiway Company; so that the 
noise and coal dust and smoke and cinders, of which plaintiff com- 
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plains m the opération of the railroad, could in no event hâve been 
caiised by the first-named company, and yet the jury rendered a ver- 
dict against that company for sf^OO. If, then, the court was in error 
in permitting this testimony over the objection of the défendants, and 
was also in error in refusing to instruct the jury, as requested, so as 
to exchide this élément of damage from their considération, then such 
error was fatal, and the judgment must be reversed, for it cannot be 
determined what portion of the recovery is based upon such testimony. 
At the trial the plaintifif introduced in évidence the ordinance ofthe 
city of Ardmore granting permission to the défendants to build into 
the city of Ardmore, which permission, the ordinance recites, is 
granted — 

"upon the Western Oklahoma Railway Company maklng compensation to ail 
indlviduals whose i)roi)erty is taken in whole or in part, or, not being taken in 
whole or in part, is injuriously affected by the construction, maintenance, and 
opération of its railroad, etc., * * * and uiwn the construction and main- 
tenance of suitable and safe crossings npon its railway and switches at ail 
intersections of streets, avenues, and alleys, and erecting such crossings as 
may be designated by resolution of the city couneil." 

It does not clearly appear for what purpose this ordinance was in- 
troduced ; but it clearly cannot be relied upon by the plaintiiï as giv- 
ing him any rights, on account of the obstructions complained of, 
which would not otherwise accrue to him, for the reason that the pro- 
visions of the ordinance are not relied upon or pleaded in his com- 
plaint. 

"The gênerai rule is well established that municipal ordinanceg and by-law.s 
are not laws of which judicial notice will he taken. but faets to be pleaded and 
proven. If not duly pleaded, they cannot he proven. And If duly pleaded, and 
not i)roYen in légal metliod, the action nmst fall, no matter liow notorious the 
ordinance may liave been." 28 Cyc. Z'.Yd ; Garlich v. Northern Pac. R. 11. Co. 
(C. C A., 8th Cir.) 1,31 Yed. 8.^7, 67 C. C. A. 237. 

Nor is it clear that, if it had been properly pleaded and proven, it 
would give plaintiiï any private right of action for his alleged dam- 
ages by reason of the obstruction of the street. There are two condi- 
tions provided in the ordinance: First, that compensation shall be 
m.ade to ail individuals whose property is taken, in whole or in part, 
or, not being taken in whole or in part, is injuriously affected, by the 
construction, maintenance, and opération of the railroad, etc. And 
then f ollows another condition : That safe crossings shall be con- 
structed at ail intersections of streets, avenues, and alleys. The first 
provides for compensation to individuals for injuries peculiar to them, 
not suffered by the public in gênerai. The second looks to the con- 
venience and safety of the public by providing that the streets shall 
be left open for public travel and provided with safe crossings. It is 
the second condition that is broken if the charge as to the obstruction 
of the street be true. Such obstruction is clearly a matter of public 
concern, and affects the entire traveling public; but for such injury 
the plaintiff, as one of the traveling public, has no private right of ac- 
tion. There fore, unless, under the law and the facts in this case, it 
can be said that the plaintiff is injuriously affected by the obstruction 
of Fifth avenue, in some way peculiar to himself, aside from the in- 



122 182 FEDERAL REPORTEE. 

jury he might suffer as one of the gênerai public, the ordinance gives 
him no rights he would not otherwise hâve. 

In the case of Wylie v. Elwood, 134 111. 381, 25 N. E. 570, 9 L. R. 
A. 726, 23 Am. St. Rep. 673, cited by défendant in error, the court 
says: 

"The doctrine that spécial daiuage must be sliowu in order to justify a pri- 
vate rigbt of action for injury grow'iug eut of a pul)]ic nuisance liad its origin 
in tlie considération of nuisances growing ont of obstruction of liigliways or 
navigable streams. For instance, if a man dig a ditcb across a highway, the 
traveler would hâve no action for the inconvenleuce whieh he sufCered in com- 
mon with the rest of the public ; but, if his horse fell into the ditch and was. 
killed, he would thereby suffer a spécial damage not eommon to the others." 

In the case of Scrutchfield v. C, O. & W. R. R. Co., 18 0kl. 308, 88 
Pac. 1048, 9 L. R. A. (N. S.) 496, the Suprême Court of Oklahoma 
Territory had occasion to pass upon a similar question. There the 
plaintiff was the owner and occupier of both résidence and business 
lots at the time the railroad was constructed along Vine street, of 
Guthrie. Two of the lots were located at the corner of Springer ave- 
nue and Vine street. The railroad tôok the west half of Vine street 
and completely closed Springer avenue immediately to the west of the 
two lots. Two other lots of plaintiff were located on Vilas avenue, 
which ran east and west in front of the lots, across Vine street, at a 
point 75 feet west of the lots. By construction of the railway upon 
Vine street, Vilas avenue, 75 feet west of said lots, was completely ob- 
structed. The pétition filed in the territorial court set up the forego- 
ing facts. A demurrer was sustained, which was charged as error. 
After reviewing the allégations of the pétition, the court says : 

"From thls It will appear that no part of the plaintiff's projjerty bas been 
taken, and that the damage sought to be recovered is for a consequential in- 
jury which affects ail persons in the vîcinity alike, except possibly in the de- 
gree of Injury believed to hâve been sustained beeause of the constructioi. of 
a Une of railroad along a public street of the clty. Every person has tlie same 
interest and rlght in a public street or thoroughfare that any otber person 
has, except that property owners hâve a spécial right of ingress and egrfess to 
their property from the street, which right may not be taken from them with- 
out just compensation, beeause this is an Injury peculiar to the particular 
property owners so affected. It is not pretended in this case that ingress or 
egress to the property in question is affected by the construction of the line 
of railroad at the place where it was constructed, and it was not injured, 
therefore, in a manner différent from what ail the real property in that vîcin- 
ity was injured. * • * The plaintiff, arguing his case from the basis of 
the statement ahove made, seems to take the position that the right of access 
to property is curtailed if there is an obstruction to a street upon which his 
property abuts, although at a point distant from the property. Such argu- 
ment ignores the proposition that a right of recovei^y in an action of this kind 
must, if malntainable, be based upon an injury peculiar to the individual, as 
distinguished from the public generally. In this respect the plaintiff's posi- 
tion is clearly stated In the following additional quota tion from his brief: 
'The obstruction of the easement of access need not always be u)>on the im- 
médiate front of the lot, the owner of which Is affected ; but If the obstruc- 
tion, though remote, renders access to such property more difflcult, or Impairs 
It In a substantial manner at a point where It abuts upon the street, the prop- 
erty rights of the owner are invaded, and he may reeover' — citing in support 
of the proposition Dantzer v. Railroad Co., 141 Ind. C04 [^"9 N. E. 223, 50 Am. 
St. Hep. 343], reported in 34 L, R. A. 769. As the above is a clear statement 
of the only issue in thls case, we hâve examined with eare the authority cited 
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in support of It, and are constrained to say that we do not thiiik thls view 
and statement of the lavv is upheld by the décision cited, the syllabus of which 
is as follows: '(1) A eonstitutional riglit to a retnedy for an in jury to property 
does not include the right to recover for an injury not différent In klnd, but 
only in degree, from that suffered by the communlty in gênerai from the vaca- 
tion of a remote part of the street, though it causes dépréciation in the value 
of property, but leaves ample means of access thereto. (2) Dépréciation in the 
value of property by the added incoiivenience of access thereto conséquent on 
the vacation of a part of the street at a point some distance therefrom is an 
injury not différent in kind, but only in degree, from that suffered by the com- 
munlty In gênerai.' In the body of the opinion, that court deflnes vvhat is 
meant by the term 'communlty in gênerai': 'The communlty in gênerai does 
not mean those who use the street and yet réside at such a distance from the 
rallroad as to suffer none of the annoyances Incident to its construction and 
opération, but it means those who réside in the immédiate vicinity of the rall- 
road, and are subject to the inconveniences incident to such a stnicture. The 
location and opération of a railroad upon a publie hlghway may occasion Inci- 
dental ineonvenienee to an abutting landowner, but until it euts off or or ma- 
terially interrupts his means of access to his property, or imi>oses some addi- 
tional burden on his soll, his injury is the same in kind as the communlty in 
gênerai.' Mr. Justice Howard, of that court, specially coneurrlng in the opinj 
Ion, says: 'There can be no doubt, however, that the overwhelmliig weight of 
authority, at least in this state, is in favor of eonflnlng the award for such 
damages to those who are deprlved in whole or In part of access to that sec- 
tion of the highway imniedlately abutting upon or in front of their own real 
estate.' Applylng the rule hère laid down to the case at bar, it beoomes manl- 
fest that the plaintiff's injury (if any) mnst Inevitably be the same as that of 
other lot owners in that immédiate vicinity, and under the authority of this 
case the plalntiff would not be entitled to recover." 

After reviewing other authorities, the court proceeds : 

"Authorities mlght be multlplled, almost without llmit that where, as In 
this case, no part of the plaintiff's preniip&s has been taken, the street upon 
which his property abuts Is not interfered with, and his only grievance con- 
sists in not havlng free and unobstructed access to his premises on one partic- 
ular street in one direction. AU the other streets of the city being open and 
unobstructed, he suffers no other or différent kl'd of grievance or damage than 
such as is common to the gênerai public, and he cannot recover." 

Since statehood, the Suprême Court of this state has had occasion 
to consider the same question in the case of Choctaw, Oklahoma & W. 
R. N. Co. V. Castanien, 23 Okl. 735, 102 Pac. 88. Hère it was sought 
to recover as one élément of damage the amount by which plaintifï's 
property had been depreciated by the obstruction of an alley, which 
ran behind the premises. The Suprême Court of this state cites briefly 
the Scrutchfield Case, supra, and, after reviewing the case, says: 

"Following the holding of the court in that case, we are constrained to hold 
in this case that the Injury was consegLuential, for which no recovery can be 
had." 

In conclusion, the court says: 

"Paraphrasing a portion of the opinion in Scrutchfield v. Choctaw, etc., Ry. 
Co., supra, we concluded that authorities mlght be multiplied almost without 
limit that where, as in this case, no part of plaintifï's property has been taken, 
the alley upon which It abuts is not interfered with, and his only grievance 
consists in not having free and unobstruete<l access to said property lu one 
direction, ail other alleys of the city being oi^en and unobstructed, he suffers 
no other or différent kind of grievance or damage than such as is common to 
the gênerai public, and he cannot recover." 
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In Ellîott on Railroads and Streets, § 813, the author says: 

"It seems clear to us that, iipon prinelple, a landowner's easement of access 
miist, as a gênerai nile, Inelude the right to hâve so much of the street kept 
open, at least, as will glye him an outlet to some Connecting street ; and It fol- 
lows, tberefore, that where a rallroad Is buUt across the niouth of a cul-de- 
sae, 80 'as to deprive him of his only means of access, he is entitlèd to dam- 
ages, although his property does not abut upon that portion of the street 
where the rallroad Is constructed. It wonld seem, also, Upon prinelple, that 
where the easement of access is serlously impaired, although not destroyed, 
and a material dépréciation in value of the property is caused by the perma- 
nent obstruction of a street, the ôwner suffers a spécial injury, aiid is entitlèd 
to damages, éven though his property does not abut directly upon that portion 
ol" the street The great weight'of authority, however, is to the effect that 
the owner of property abutting on the street at a distance from the point ob- 
structed suffers no spécial or peculiar damage, and cannot recover for any 
déprédation in the value of his property caused thereby, even where the rall- 
road Company Is required by law to compensa te the owner for ail property 
damaged." 

Following the doctrine established in this state and by the great 
weight of authorities, it is clear that while, as a conséquence of the ob- 
struction of Fifth avenue, the défendant in error may hâve suffered 
in a greater degree than the public generally, especially that portion 
of the public at a remote distance from the obstruction, still his injury 
is not différent in kind from that suffered by the public in gênerai, 
and is not an injury for which, as a private individual, he can maintain 
an action against the plaintiffs in; error. That the trial court com- 
mitted error in permitting proof as to the obstruction to go to the jury, 
and in not withdrawing it from théir considération as requested by 
plaintiff in error, is clear. Presumably a part of the recovery allowed 
by the jury in their verdict was for this obstruction, which the court 
erroneously permitted them to copsider as an élément of damage. 
How much of the recovery is for this obstruction, and how much is 
for damage on accoimt of annoyance of smoke and coal dust, the rec- 
ord does not disclose. For this error, therefore, the case must be re- 
eersed. , 

It is also .urged by the plaintiffs in error that as to other éléments 
of damage, such as the noise, smoke, and coal dust, complained of, the 
évidence was too vague and uilcertain to warrant a jury in returning 
a verdict against any one of the défendants. Upon an examination of 
the testirnony, it is difRcuIt to conceive how the jury could hâve intelli- 
gently apportioned the damages as to this feature of the case. It is 
true the plaintiff, when recàlled jùst before the close of the case, tes- 
tifies that the annoyance from smoke, cinders, and soot has been going 
on ever since the construction of the i-oad. While the testimony on 
this feature of the case is far from satisfactory, there is some testi- 
mony tending to sustain complainant's complaint on this ground. 

The case is reyeraed, and ordered placed upon the trial docket for a 
new trial. 



MIDLAND VALLEY R. CO. V. PAGE. 125 

MIDLAND VALLEY R. OO. v. PAGE. 

(Circuit Court, E. D. Oklahoma. September 6, 1910.) 

No. 138. 

1. Caeeiees (§ 303*) — INJUBT or Passengers— Management of Tbain at S'/a- 

TIOK. 

Where a passenger train bas stopped at a station platform to let pas- 
sengers alight, any movement of the train wlthout suffieient warnlng be- 
fore a reasonable time bas elapsed to permit passengers to allgbt or board 
the train, which results in Injury to any such passenger, Is a violation of 
the duty the carrier owes passengers, whether the movement of the train 
be performed with ordlnary care or negligently. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1216-1243; Dec. 
Dig. § 303.*] 

2. Carriers (§ 318*) — Injuey dp Passenger— Négligent Movement or Kail- 

WAT Train. 

In an action agalnst a rallroad company to recover for an injury to a 
passenger, the complalnt charging that "the engineer carelessly, negli-- 
gently, and without warnlng gave the train a sudden start" after the train 
had stopped at a station, by whleh plaintitf vras thrown against the rall- 
Ing, the évidence held insuffiçient to show that the movement of the train 
was wlth such unusual violence as would amount to négligent opéra- 
tion, unless under the circumstances it was négligence to move It at ail 
without waming. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1307-1314 ; Dec. 
Dig. § 318.*] 

3. Carriers (| 320*) — Action toe Injury to Passenger— Questions for Jury. 

Whether the stopping of a railway train after a station has been called, 
but before It reached the platform, and the starting agaln without warn- 
lng to passengers, was négligence which rendered the company llable for 
the injury of a passenger who had started to alight, was a question of fact, 
to be determined by the jury. In an action to recover for the Injury, on 
considération of ail the attendant circumstances which may affect the 
questions of defendant's négligence and plaintifPs eontributory négligence ; 
such movement of the train not being négligent as matter of law. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 320.*] 

Appeal from the United States Court for the Central District of the 
Indian Territory. 

Action by J. A. Page against Midland Valley Railroad Company. 
Judgment for plaintiiï, and défendant appeals. Reversed. 

Edgar A. De Mueles, for appellant 
Foster & Dalton, for appellee. 

CAMPBELL, District Judge. This is a case tried before statehood 
in the United States Court for the Central District of Indian Terri- 
tory, at Poteau, wherein the plaintifï, now défendant in error, recov- 
ered judgment against the défendant, now plaintifï in error, and ap- 
peal was take to the Court of Appeals for Indian Territory, and be- 
fore détermination thereof by that court statehood intervened, and the 
case cornes hère for décision. 

It is alleged in the complaint that on July 4, 1905, the plaintiff 
purchased from the defendant's agent at Stigler a round-trip ticket 

•For other cases ses same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Uep'r Indexe» 
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from that station to Ft. Smith; tliat he boarded defendant's train at 
Stigler the same day, and proceeded to Ft. Smith, returning to Stigler 
that evening; that,. on returning, when the train arrived at Stigler, 
the brakeman or conductor of the train called, "Ail out for Stigler !" 
and the train stopped ; that he arose to leave the train, and that when 
he reached the railroad platform the engineer carelessly and iiegligently 
and without warning gave the train a sudden start, causing the injury 
of which -he complains ; that he did not hâve time to get off the train 
from the timéit stopped until itstarted again.' 

From thèse allégations it would appear that the act complained of was 
the failure of the défendant to give plaintiff reasonable time to alight 
from the train after stopping at the station at Stigler. The proof, 
however, oflFered by the plaintiff, shows concliisively that the train 
first stopped short of its usual stopping place at the station platform 
by about a car lehgth, or at any rate at a point such that the rear coach, 
in which plaintiff was riding, was not up to the platform by about that 
distance. The testimony of plaintiff is that he arose from his se^t at 
the first stop, and had only made one or two steps when the train 
started. Another of plaintiff's wittieSses says that she had just arisen 
from her seat preparatory to alighting when the train started. Others 
fix the length of the first stop at a few seconds only. Whatever plain- 
tiff may hâve thought at the time, it is clear the first stop, if there was, 
in fact, morè than One stop, was not the final stop of the train for the 
discharge of passengers, but was merely incident to the efforts of the 
engineer to place thp coaches at thé platfofm, and from miscalculation 
or some other cayse he brought the train to a standstill short of the 
proper place, and îmmediately, before the passengers generally had be- 
gun to alight, pulled the train up a car length or so, to where the sta- 
tion stop was finally made. There is, therefore, the variance between 
the plaintiff's pleadings and proof that, while the theôry of his com- 
plaint is that he was not given reasonable time to alight, the theory of 
his proof is that by the calling of the station, and the subséquent stop- 
ping of the train short of the platform, he was induced to believe that 
the regular station stop had been made, and therefore was walking 
down the aisle of the car when a sudden jerk threw him against the 
railing of the car. Where a passenger train has stopped at a station 
platform to let persons alight, any movement of the train without sufE- 
cient warning before a reasonable time has elapsed to permit passen- 
gers to alight or board the train, which results in injury to any sUch 
passenger, is a violation of the duty the carrier owes passengers, 
whether the movement of the train be performed with ordinary care 
or negligently. Herstine v. Lehigh Valley R. Co., 151 Fa. 344, 35 
Atl. 104; Goold v. N. Y., etc., 59 Mise. Rep. 36, 111 N. Y. Supp. 
1106 ; Président v. Cason, 73 Md. 377, 30 Atl. 113 ; Yazoo v. Hum- 
phrey, 83 Miss. 731, 36 South. 154. 

But that is not this case as made out by the proof ; for, whatever 
plaintiff may hâve thought, it is clear, from the testimony of his own 
witnesses, that the train had not finally stopped for the station. Then, 
if there is any liability, it must appear that the movement of the train 
was done in such a violent and unusual manner as to amount to négli- 
gence, or that the fact that the train made the momentary stop, after 
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the calling of the station and just before reaching the platform, was 
sufficient to justify plaintiff in believing the train had stopped for the 
station, and his conséquent arising and walking down the aisle of the 
car, and that the circumstances were such that the persons in charge of 
the train should hâve anticipated tliat the momentary stop might mis- 
lead passengers into beheving that the train had stopped for the sta- 
tion, and cause them to attempt to aHght, thus placing themselves in 
dangerous positions, and therefore should hâve warned the plaintifï and 
other passengers before starting the train. It is clear that, had plain- 
tiff remained in his seat, as some other passengers for Stigler did, he 
would not hâve been injured. The complaint charges that "the engi- 
neer carelessly, negligently, and without warning gave the train a 
sudden start, throwing him against the railing," etc. Taken in connec- 
tion with the whole complaint, it is doubtful if this charges négligence, 
in that the start was an unusually violent one. The interprétation con- 
sistent with the theory of the complaint is that it charges négligence, 
not in the character of the movement of the train, but in the fact 
that any unannounced movement of the train was made at that par- 
ticular time. Be that as it may, there is nothing in the proof showing 
it to hâve been of such unusual violence as would, under the authori- 
ties, amount to négligent opération. St. Louis & S. F. R. Co. v. 
Gosnell (0kl. 1909) 101 Pac. 1136, 22 L. R. A. (N. S.) 893; Sax- 
ton V. Missouri Pacific Ry., 98 Mo. App. 494, 72 S. W. 718; Bir- 
mingham, etc., v. Parker, etc., 156 Ala. 351, 47 South. 138; Choate v. 
sSan Antonio, etc., 90 Tex. 83, 36 S. W. 347; Hirsch v. Union Ry. 
Co., 48 Mise. Rep. 537, 96 N. Y. Supp. 333; Bartley v. Metropolitan, 
148 Mo. 134, 49 S. W. 844 ; Foley v. Boston, etc., i93 Mass. 332, 79 
N. E. 765, 7 L. R. A. (N. S.) 1076 ; Bolhnger v. Interurban, 50 Mise. 
Rep. 293, 98 N. Y. Supp. 641 ; Kiefer v. Brooklyn, etc., 111 App. Div. 
404, 97 N. Y. Supp. 842 ; Young v. Missouri, etc. (Mo. App.) 84 S. 
W. 176. 

Then, unless under the circumstances it was négligence to move the 
train at ail without a warning to plaintiff, no liability attaches to the 
défendant. 

Over defendant's objection, the court gave the jury this instruction : 

"It is contended by the plaintifï that, when the train arrived at Stiglor, It 
was announced by the proper officei-s of tlie train that they were about to sto]) 
at Stigler, giving to the passengers notice of the stopping of the train, and 
that the train did stop. Now, passengere would hâve the riglit to believe that 
the place the train did stop was Stigler, and it was the duty of the couipany 
to inform them that that was not Stigler, and that the train was going to 
move up. It is claimed by the plaintiff that this was not done, and that he 
believed it to be at the platform at the place where the train was announced 
to stop, and that he started to get oiï, and while on his feet, going ont at the 
back door, the engineer gave the train a sudden jerk forward. which tlirew 
the plaintiff against the railing and broke liis ribs. Now, gentlemen of the 
jury, if the accident occurred that way, then the plaintiff is entitled to recover 
at your hands." 

Exception was saved, and it is urged hère as error. This instruc- 
tion tells the jury that if the train stopped before the regular station 
stop, and after the station was called, passengers would hâve the right 
to believe that it was the regular station stop, and, without regard to 
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any of the attendant circumstances, it was then the duy of defendant's 
servants to warn passengers before starting the train. This is errone- 
otiS: First, because it takes away from the jury the détermination of 
the question as to whether or not, under the particular circumstances, 
persons in charge of the train should hâve anticipated plaintiff's ac- 
tion. Plaintiff Hved near Stigler. He had taken the train at that 
station that morning. Presumably he was familiar with the location 
of the dépôt, the platform, and surrounding objects, streets, etc. It 
was about 8 o'clock on a July evening, not very light and not very 
dàrk, as one witness says. Others in the train bound for Stigler saw 
that they had not reached the station platform, and remained in their 
seats until the second stop. In the light of thèse circumstances, it 
should hâve been left for the jury to say whether the defendant's 
servants shovdd hâve anticipated that the momentary stop might, un- 
der the circumstances, mislead the plaintiff into believing the train was 
at the platform and had made its station stop. Second, because it also 
takes from the jury the question of the contributory négligence of the 
plaintiff, which, by defendant's answer, was made an issue in the case. 
It was for the jury to say whether the plaintiff was justified in believ- 
ing that the station stop had been made, for unless he believed, and was 
justified in believing, that the station stop had been made, the jury 
might reasonably hâve found that he was négligent in walking down 
the aisle with his back to the engine, thus inviting injury, should the 
train start while he was in that position. As said in Mitchell v. Chi- 
cago, etc., 51 Mich. 236, 16 N. W. 388, 47 Am. Rep. 566 : 

"\Ve cannot discover auytliing in the record to indieate that there was any 
aet or omission not incident to the constant usage of the road, or indicating 
fault. The starting of the train after such a stoppage is an incident plainly 
eontemplated by law. The eonipany, as lield In some of tlie cases above cited, 
cannot be expected to treat its passengers as children, or to put them under 
restraint. Passengers must take the responsibility of Informing thernselves 
concerning the everyday incidents of raiiway traveling, and tlie Company eould 
not do business on any other basis. This case does not difCer in principle from 
those in 28 and 38 Mich., and it resembles some of the others very elosely. 
The law does not affix any responsibility for injuries purely accidentai, and 
that is, in our Judgment, the utmost that can be asserted on the facts pre- 
sented, if plaintiff was not herself négligent." 

See, also, Minock v. Détroit, etc., 97 Mich. 425, 56 N. W. 780. 
The court also charged the jury: 

"The calUng of the nanie of the station and the stopping of the train at or 
near its usual place of stopping is an invitation by agents of the road to 
alight, and any person attempting to alight under such conditions is not nég- 
ligent." 

To this charge exceptions were saved by défendant, and it is urged 
hère as error. Hère the jury is told that, if the train stops near its 
usual stopping place after the calling of the station, it is an invitation 
to alight, and any person attempting to alight under such circumstan- 
ces is not négligent. As, under the foregoing instruction, this also 
ignores ail the circumstances which might attend a stop near the usual 
stopping place, but not the station stop, and which, as we hâve seen, 
did attend the stop charged in this case, circumstances which very rea- 
sonably might hâve led the jury to believe that, notwithstanding the 
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morneiitary stop, the plaintiff was not justified in believing it to be the 
res^iiîar stop. 

As saicl in Smith v. Railroad Co., 88 Ala. 538, 7 South. 119, 7 L. R. 
A. 323, 1(5 Am. St. Rep. G3 : 

"W'e deiluce, wlieu the iiame of the station is called, and soon thereaftev the 
train is Vroasht to a standstill. a i)assei)gei- may reasotiably coiulnde that it 
lias stopped at t!ie station, and eudeavor to get off, unless the eircumstanees 
and indications are such as to render it manit'est that the train lias not 
reached the proper and usual landing place." 

See, also, Davis v. Kansas City So. Ry. Ce, 75 Ark. 165, 86 S. W. 
996. 

In the case of Dilburn v. Louisville, etc., 156 Ala. 238, 47 South. 314, 
the court said: 

"The court erred in sustalniug the ob.iectlon to the question to the wltness 
Owens, 'How long had he lived that near the dépôt?' The faet that the de- 
ceased had lived within 200 yards of the dépôt for a long or short tinie would 
hâve a tendency to throw sonie light on tlie question as to whether he was 
familiar wlth the place where he attempted to alight, and that would hâve 
some bearing on the point as to whether it was négligent in hini to inake the 
attempt. K. O. & B. R. E. Co. v. Matthews, 142 Ala. 298, 39 South. 208, 212 
(second eolumn)." 

See, also, Diggs v. Louisville, etc. (C. C. A., 6th Cir.) 156 Fed. 564, 
84 C. C. A. 330, 14 L. R. A. (N. S.) 1029. 

Other assignments of error are urged; but this opinion will not be 
prolonged by their considération, as the case must be reversed for the 
errors already considered. 

The judgment of the trial court is reversed, and the cause is ordered 
placed upon the trial docket of this court for new trial. 



BUBROUGHS et al. v. TOXAWAY OO. et al. 

(Circuit Court, W. D. North Carolina. August 16, 1910.) 

1. Receivees (§ 154*) — Allowances— COUNSEL Fees. 

The fees of eounsel employed to oppose a motion to vacate an order 
appointing a rec-eiver are not a proper charge against the estate ; the mat- 
ter l>eing one for litigation by the parties, and not by the receiver. 

[Ed. Note. — For other cases, see Receivei-s, Cent. Dig. § 282 ; Dec. Dig. 
§ 154.*] 

2. C0RPOEA.T10NS (§ 557*) — Receivebs— Application fob Appointment witii- 

otJT Notice— Requisites dp Application. 

Where a court is asked to appoint a receiver for the property of a cor- 
poration without notice, and especially where it is asked to départ from 
the usual practice and appoint a complainant in the bill, it is the duty of 
the complainant to make a fuU, frauk, and complète statement to the court 
of ail facts which nilght afCect its action. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2230; Dec. 
Dig. § 557.*] 

3. Receivees (§ 42*) — Duties — Effect of Tebms of Ordek op Appointment. 

Wliere an order appointing a receiver, without notice, although perma-' 
nent in form, reserves leave for any person interested on notice to move 

•For other cases see same topic & § number m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
182 F.— 9 
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M tôt his dfscliarge, the effect Is to malie the appointment temporary In Its 
nature and to requlre the recelver to act accordingly. 

[Ed. Note. — For other cases, eee Recelvers, Cent. Dig. f 68; Dec. Dlg. 
Î42.*] 
4. Corporations (i 558*) — Receivebs — Natuee of Appointmknt — Unwab- 

BANTED EXEBCTSB OP AUTIIORITT. 

Complainant was substituted for the original trustée in a deed of trust 
exeeuted by a corporation to secure bonds by action of the holder of a 
majority In amount of the iwnds, under a power contalned In the deed, 
and at once presented a biU and application for hi-s own appointment as 
receiver for the corporation to a fédéral judge. None of the offlcers or 
stockholders had notice of the application, except the président, who at 
complainant's request signed a letter consenting to the appointment. The 
Judge signed the order presented, after adding a provision giving any per- 
son interested the right to move for Its vacation on flve days' notice. The 
annual meeting of the stockholders of the corporation was to be held on 
the day the application was made, but such fact vras not dlsclosed to the 
judge by the bill or otherwlse. Three days âfter the order was signed, 
stockholders and creditors served notice of a motion for its vacation, and, 
a minority bondholder having bought the bonds of the majority holder, the 
order was vacated and complainant was removed as trustée. Held, that 
the order as signed made the receivership temporary in character, and It 
was complainant's duty to tnke no further action as receiver than was 
absolutely necessary to proteeti the interests of the corporation, until It 
was known whether the receivership would be continued ; that, having 
been allowed $!Ï(K) for his services as trustée, he was entitled to no com- 
ppnsntinn as receiver. nor to the allowanee of counsel fées he had oon- 
tracted to pay for Instltutlng suits on behalf of the corporation, whlch 
action on his part was nelther necessary nor warranted under the clrcum- 
Btances. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 2237-2240; 
Dec. Dig. § 558.*] 

In Equity. Suit by A. H. Burroughs and R. B. Arrington against 
the Toxaway Company and George A. Shuford. On exceptions to 
report of spécial master. Exceptions sustained in part. 

Moore & Rollins and R. G. Lucas, for complainants. 
Merrimon & Merriinon, for défendants. 

CONNOR, District Judge. This cause came on for hearîng upon 
the exceptions fîled by the défendant Toxaway Company, E. H. Jen- 
nings, and others to the report of Haywood Parker, Esq., spécial mas- 
ter. The said exceptions were argued by counsel representing the re- 
spective parties, upon the motion for allowanee to the receiver, A. H. 
Burroughs, Esq., for his services and for counsel fées. I find, from an 
examinatîon of the original bill and exhibits filed therewith, the affida- 
vits read upon the hearing, and the testimony taken before the master, 
the following facts: 

The défendant Toxaway Company, a North Carolina corporation, 
having its principal office at Brevard, N. C, by deed of trust dated the 
Ist day of May, 1902, conveyed its real estate, consisting of large 
bodies of land, hôtels, etc., lying in the counties of Transylvania and 
Jackson, to the Colonial Trust Company, of Pittsburg, Pa., as trustée, 
to secure an issue of bonds aggregating $200,000, upon the terms and 
conditions therein set forth. 

*For other cases see same topic & § nuubbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Of the authorized issue, bonds aggregating $172,000 were out- 
standing at the time of the filing of the bill herein, and of this amount 
plaintiff R. B. Arrington was the holder of $133,000. A copy of said 
deed of trust is attached to the bill and marked "Exhibit A." 

The said Toxaway Company, on the Ist day of July, 1903, executed 
a second deed of trust to secure a bond issue of $100,000, the whole 
amount of which was outstanding at the filing of the bill herein, and 
of thèse bonds the plaintiff R. B. Arrington was the owner of $80,000. 
A copy of said deed is attached marked "Exhibit B." 

By article 18 of said deeds of trust it is provided that the said trus- 
tée may be rernoved by an instrument in writing under the hands of 
two-thirds in amount of the holders of the then outstanding bonds, and 
a new trustée may be appointed by the holders of two-thirds in amount 
of the then outstanding bonds by an instrument in writing signed by 
them. 

Some four months prior to the 28th day of April, 1910, the plaintiff 
R. B. Arrington purchased an amount of said bonds secured in said 
deeds of trust, aggregating more than two-thirds of the total amount 
outstanding at that time, paying full value therefor, including accrued 
interest thereon. The remainder of said bonds, being the minority 
thereof, was in the hands of E. H. Jennings, of Pittsburgh, Pa. Pur- 
suant to the provisions of article 18 of said deeds of trust, said R. B. 
Arrington on April 28, 1910, executed a paper writing removing the 
said trustée named in said deeds of trust, and appointed in lieu thereof 
the plaintiflf A. H. Burroughs trustée. A copy of said paper is at- 
tached to the bill. 

On said 28th day of April, 1910, the said R. B. Arrington, as he was 
authorized by the provisions of the said deeds in trust to do, addressed 
a letter to the said A. H. Burroughs, trustée, notifying him that the said 
Toxaway Company was in default in the payment of the interest on 
said bonds, and in other respects set forth therein, and that, pursuant 
to the power vested in him, he declared the principal of ail the bonds 
secured by said deeds of trust due and payable, and requested the said 
trustée, under the terms of said deeds, and by any other means by 
which he might be entitled under the terms of the deeds in trust, to 
proceed at law and in equity to collect the same. 

On the said 28th day of April, 1910, the said R. B. Arrington, 
after conférence with A. H. Burroughs, trustée, concurred in the opin- 
ion that they should file a bill in the Circuit Court of the United States 
at Asheville, N. C, for the purpose of having said Burroughs appointed 
receiver of the said property, and for the other purposes set out in the 
said bill. 

The said A. H. Burroughs drew the bill while in the city of New 
York, and at the same time drew the order which he proposed to hâve 
signed by the Circuit Judge. 

At the same time, and in his office, A. H. Burroughs dictated a letter 
to be signed by Mr. Allsop, the président of the said Toxaway Com- 
pany in the city of New York, consenting to said appointment, to be 
used upon his application to the Circuit Judge for the appointment of 
himself as receiver, and the same was signed in Burrough's office. 
That he took the bill and order drawn by him to the city of Richmond, 
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on May 4, 1910, where Judge Pritchard, judgè for the Fourth circuit, 
was attending the Circuit Court of Appeals, and read the same to him, 
together with the letter from Mr. Àllsop, the président, whereupon 
the order as drawn was amended by the judge, by the adding thereto 
the words : 

"Any person who Is not a party hereto, and claiming an Interest in the sub- 
.lect-matter of this suit, may, upon giving flve days' notice in writiug, move 
for a dissolution of tlie injunctlon hereby granted, for tlie discliarge of the 
recelver, or for anv other modification of this order. 

"May 4, 1910." 

The judge signed said order as thus modified, under the circum- 
stances testified to by Burroughs. The bill was also filed in the clerk's 
office at Asheville, N. C. 

On May 7, 1910, certain parties therein named, "stockholders and 
creditors of the company, gave notice to the attorneys for the com- 
plainants that they would apply to the court to vacate the order ap- 
pointing said Burroughs as receiver. 

On said day the hearing of the motion was continued until May 31, 
1910. On May 28, 1910, notice was given that the défendant Toxa- 
way Company would move the court to dismiss the bill and vacate the 
order made therein. Upon the hearing, the holders of the minority 
of the outstanding bonds came in and offered to pay to the complain- 
ant Arrington the full amount of the bonds held by him, including 
interest thereon, which was accepted by him, and said bonds and re- 
ceiver's certificates turned pver to said Jennings. AU of which ap- 
pears on the record. 

The annual meeting of the stockholders of the said Toxaway Com- 
pany had been called to be held at Brevard, N. C, on the 4th day of 
May, 1910. This was well known to the said Allsop, R. B. Arrington, 
and A. H. Burroughs. This fact did not appear in the bill, nor was it 
communicated to the Circuit Judge by the said Burroughs at the time 
he applied for the order hereinbefore recited. 

At the said annual meeting the stockholders, Mr. Allsop, E. H. Jen- 
nings and other stockholders being présent, informed them ofhjs ac- 
tion in regard to writing the letter, addiessed to Judge Pritchard, con- 
senting to the appointment of Burroughs as receiver. Some objection 
was made, on the part of Jennings, to this action; but nothing was 
donc by the stockholders in regard thereto. Mr. Allsop was unani- 
mously re-elected président, and the same directors, with the excep- 
tion of two who had died and one who had resigned, were elected ; 
others being elected to fiU the vacancies. Mr. Allsop states, in an affi- 
davit filed June 6, 1910 : 

"In this meeting some complaint was made by one of tlie stockholders of my 
having consented to the appointment of a receiver without flrst getting express 
autliority from the company so to do; but no action was taken to revoke any- 
thing I had done, and, on the contrary, the consensus of opinion ôf those prés- 
ent was that a receiver was necessary. In fact, no one eontended that a re- 
ceiver was not necessary. We ail knew and realized that the company was 
insolvent. So far from anythlng I had done being condemnèd, I was at that 
meeting re-elected président of the company." 

Affidavits were filed on the hearing before Judge Pritchard by Mr. 
Brunot, secretary of the company, and Mr. Hayes and Mr. Shipman, 
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directors, setting forth that the bonded indebtedness on January 1, 
1910, with accrued interest, was $329,120; that other and unsecured 
indebtedness amounted to $298,834, a large majority of which was due 
to the stockholders, several of whom join in the motion to vacate the 
order appointing the receiver and the exceptions to the report of the 
spécial master. 

It does not appear that any of thèse creditors, other than Mr. Allsop, 
were notified of the application for, or appointment of, the receiver. 
The nominal assets of the company, other than the real estate, and tne 
furniture in the hôtels, are some $36,000, estimated to be worth some 
$25,000. 

That, prior to the filing of the said bill, the said Arrington, acting 
for J. B. Duke, had taken options upon the property of the Toxaway 
Company for the purchase thereof , at the price of $500,000, which said 
options were drawn by said Burroughs at the request of Mr. Duke. 
The option for the purchase of the land lying on the north and west 
side of the Blue Ridge expired March 4, 1910, and was not renewed. 
The option for the purchase of the remainder of said property, expir- 
ing on said day, was renewed, and expired May 4, 1910. 

That said Arrington and Duke had employed counsel at considérable 
expense to examine the titles of the property of the said Toxaway 
Company, and they had reported that, in respect to a large number of 
said tracts, there were defects in the title. A large portion of said de- 
fects were of httle or no importance, and easily remedied. That, in 
respect to other portions, litigation was pending. 

At the time of and before the purchase of said bonds, said Arring- 
ton was the private secretary of B. N. Duke and J. B. Duke, both being 
officers of the Southern Power Company, a North Carolina corpora- 
tion, purchasing and developing water power in the state of North 
Carolina. The office of said Arrington was in the same building as 
both of said Dukeses. 

That said J. B. Duke furnished the money to Arrington for the pur- 
pose of purchasing the aforesaid bonds. Said A. H. Burroughs, at 
the time hereinbefore named, and at ail times thereafter, had his office 
in the same building with that of the said Arrington. 

At the time of the purchase of the said bonds, and at ail times there- 
after, up to and including the appointment of the. receiver, the said 
J. B. Duke and B. N. Duke, as représentatives of the Southern Power 
Company, were interested in the proposed purchase of the property 
of the Toxaway Company, upon which there was undeveloped water 
power. 

That the said B. N. Duke accompanied the said A. H. Burroughs 
to Richmond at the time he applied for his appointment as receiver, 
and signed his bond as such receiver, in the sum of $25,000. 

The removal of the trustée, the substitution of said Burroughs, and 
the direction to proceed and collect said bonds, ail occurred on the 28th 
day of April, 1910, and ail the other acts in connection with and re- 
ferring to the appointment of receiver were done between said date 
and the 4th day of May, 1910, inclusive. 

At the time Mr. Allsop signed the said letter, he had sold ail of his 
holdings of bonds in the Toxaway Company, and held only 10 shares 
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of stock in said company. He was an unsecured créditer to the 
amount of $65,321. 

While in New York, before his appointment, Mr. Burroughs, an- 
ticipating that he would, upon his application, be appointed receiver, 
drew the order therefor, carried the same to Richmond, and, before 
leaving New York, borrowed from the Great Falls Power Company, 
a corporation of which Arrington wâs secretary, and in which the said 
Dukeses were interested, $7,500 to meet the demands for insurance 
and taxes due by the Toxaway Company, promising to deliver certifi- 
cates of indebtedness, as receiver, or to be personally responsible 
therefor. 

Upon his appointment as receiver, Mr. Burroughs came at once to 
Asheville, N. C, saw the insurance agents, who were carrying the pol- 
icies of insui"ance on the property, and made arrangements with them 
to pay the premium thereon, for which they held the notes of the com- 
pany. He then went to Brevard, N. C, and Toxaway, at which last- 
named place the company had located valuable hôtels and other build- 
ings. He conferred with Mr. Brunot, the secretary and treasurer, 
made the arrangements to pay taxes, and lease the hôtels, stores, etc., 
and also made a contract with Mr. Brunot to act as his agent. He 
also notified the sherifï not to proceed with the enforcement of an ex- 
écution in his hands for a judgment recovered by Judge Shuford for 
some $500, which had been levied upon the personal property of the 
company. He also employed a caretaker for the protection of the 
property, and made a contract with Mr. Ramseur, a surveyor, to sur- 
vey the lands, etc. He also obtained from Judge Shuford, who had 
been acting as the attorney for the company, and from the secretary 
and treasurer, a list of the suits pending against the company. Mr. 
Burroughs states: 

"Soon after the bill was flled, I do not remember how many days, after no- 
tice was served upon me to the effect that motion would he made In this suit. 
flve days thereafter, to set aslde and vacate the order that had been made by 
Judge Prltchard and discharge the receiver — knowlng, as I did, that the tltles 
to the land weré defective, and that clouds would hâve to be removed from the 
tltle, otherwlse the lands would hâve to be sold at a sacrifice, which I did not 
belleve any court would permit — I had spoken to Judge H. B. Stevens and 
Mr. E, S. Lucas in regard to prosecuting the suit. I had spoken to thèse gen- 
tlemen especlally, b«cause they were famlllar with the clouds on the title. I 
requested them to see Judge Charles A. Moore, and retaln him on my behalf 
as trustée and receiver." 

Mr. Bu rroughs also states that, when he applied to Judge Pritchard 
for the order appointing him receiver, he told the judge it would be 
necessary to file a supplemental bill in order to bring in ail of the par- 
ties, etc. 

At the request of Mr. Duke, Mr. Burroughs drew the options given 
by the Toxaway Company to Mr. Arrington. 

Mr. Burroughs states that he spent one week in North Carolina, in- 
cluding two nights and one day on the property ; he had considérable 
correspondence in regard to the property ; that he was one of the gên- 
erai counsel for the American Toba,cco Company, receiving a salary 
for his time and services. 
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The évidence shows that several suits, involving the title to smaJl 
portions of the property, were pending in the courts of North Caro- 
Hna ; that some of them had been, and others were, in the process of 
being compromised. The company was represented in said suits by 
skilled attorneys, familiar with the law and the facts involved therein. 

Upon the hearing of the motion to vacate the order and dismiss the 
bill, Judge Stevens, Judge Moore, and Mr. Lucas represented the com- 
plainants and opposed said motion. They drew affidavits, prepared 
answers, argued the motion, and rendered other service in that con- 
nection. There is no évidence that any services were rendered by 
counsel in connection with the receivership, other than those men- 
tioned. 

Mr. Allsop, président of the Toxaway Company, had no other 
power or authority to consent to the appointment of a receiver than 
such as pertained to his said office. No resolution was adopted, or 
other action taken, by the stockholders or directors of the company, 
authorizing him to consent thereto, nor were they notified of the pro- 
posed appHcation for the appointment of a receiver until the order 
was served upon the officers of said company in North Carolina. 

Upon the foregoing facts, and other facts relevant to the motion 
and the exceptions, ail of which appear in the record, it must be noted 
that no question is raised, or considered, in regard to the jurisdiction 
of the Circuit Judge to appoint the receiver. There is no allégation 
in the bill that the défendant company is insolvent, or that its officers 
were threatening to dispose of its property, or otherwise impair the 
security of the bondholders or unsecured creditors, nor did said biîl 
contain any prayer for a foreclosui-e. There is sufficient allégation in 
the bill to confer jurisdiction upon the court. 

The sole question to be considered upon this motion relates to the 
conduct of Mr. Burroughs. For the purpose of passing upon this 
question, it is necessary that his action in respect to the transactions 
to which he was a party, or of which he had knowledge, both before 
and after his appointment, should be considered. 

It must also be noted that the amount to be allowed him for coun- 
sel fées is not presented for considération, until the conclusion is 
reached that the employment of counsel was either necessary or pru- 
dent at the time, under the circumstances, or for the purpose stated 
by the receiver. The court, in this connection, does not deal with 
counsel, but, in proper cases, makes an allowance to its ofhcer for 
counsel fées as a part of the reasonable and necessary expense incur- 
red in the discharge of his duties. If such allowance be proper, the 
court will consider the reasonableness of the amount contracted to be 
paid by the receiver. It must also be noted that the services rendered 
by counsel to the receiver in connection with the motion to vacate the 
order appointing him and dismissing the bill are not proper charges 
against the estate. A receiver is an officer of the court, and whether 
or not the order appointing him shall be vacated is not a matter to be 
brought into litigation by him. That question can be raised only by 
the parties to the bill. 

The fact that, in this instance, Burroughs, as trustée, was one of 
the complainants, and also receiver, does not in any way afifect the 



136 182 FEDERAL RBPOKTER. 

principle involved. The sole question before the court, upon that mo- 
tion, was ■ whether the complairiants were entitled to maintain the bill 
and place the property in the hands of a receiver. With this the re- 
ceiver has no concern, and no power to employ counsel or incur ex- 
pense. 

While, in extraordinary cases, it is proper, and may be advisable, 
to appoint a party to the action receiver, it is not usual to do so ; and, 
when the court is asked to départ from the usual practice, a full, 
frank, and complète disclosure of ail the facts relevant to the ques- 
tion should be made to the court. 

Two questions, therefore, are involved in the motion before the 
court : First. What, if any, sum shall be allowed the receiver by way 
of compensation for amounts either paid by him, or contracted to be 
paid, for counsel fées incurred in aiding him in the discharge of his 
duties as receiver? Second. What, if any, amount shall be allowed 
him for his services ? 

Without questioning the motive of the complainants herein, it is 
difficult, if not impossible, to avoid the conclusion, upon ail of the 
facts developed upon the record, that the effect of fihng the bill, seek- 
ing the appointment of a receiver, naming Mr. Burroughs, etc., was 
to involve the company in long and expensive litigation. 

It will be observed that it was impossible for the défendant com- 
pany to dispose of one dollar of its property ; the title thereto being 
vested in the trustée, with full power to enter into the possession and 
çontrol thereof, sell the same, and do any and ail things necessary for 
the protection of the interest of the bondhoklers. The provisions in 
the deeds in this respect are ample. The only act which the trustée 
could not do without the aid of the court was to raise money to pay 
the taxes and amounts due for insurance, and a small judgment held 
by Judge Shuford, and for this it was not necessary to put the prop- 
erty in the hands of a receiver. The record shows that the Colonial 
Trust Company, the former trustée, had in hand $3,525, for the pay- 
ment of which no demand was made. 

While the court has the power, under extraordinary conditions, to 
appoint a permanent receiver without notice, it behooves the complain- 
ant, when asking the court to do so, to make a full, frank, and com- 
plète statement of the facts upon which it is asked to exercise this ex- 
traordinary power. 

A câreful examination of the bill discloses that many facts, which 
would undoubtedly bave affected, if not controlled, the action of the 
court, were neither set out nor were they stated to the judge at the 
time of the application. That the stockholders of the company were 
to hold a meeting upon the very day upon which the application was 
made, and that this was well known, both to the complainant Arring- 
ton and the trustée, was a fact which should hâve been communicated 
to the judge, either by an allégation in the bill or otherwise. 

Passing that, however, the receiver was put upon notice, by the 
amendment made by Judge Pritchard to the order, which was drawn 
by Mr. Burroughs in New York, that the défendant, or any other per- 
son interested in the property, could, upon five day s' notice, move to 
vacate the order and remove hhn as receiver. While by the order the 
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appointment was permanent, this very wise and prudent addition put 
him on notice that it was in fact a temporary receivérsliip. "It was 
his duty to administer the receivérsliip as a trust, under the authority 
and guidance of the court. If the receiver incurred unadvised and uti- 
necessary obhgations, it is at his own risk." :! Street's Ked. Efiiiity 
IVac. § 2615. "When, as in this case, the order appointiiig the receiver 
is permanent in form, but "reserving leave for any intercsted party 
to appear within a hmited time and object to the appointment, the 
practical effect of such a réservation is to make the appointment tem- 
porary in its nature." 3 Street's Fed. Eq. Prac. § 2509. 

In Farmers' Loan & Trust Co. v. Cape Fear R. R. Company (C. C.) 
63 Fed. 675, Simonton, Circuit Judge, discussing the effect of an or- 
der containing a similar provision, said : 

•'Tlie order réservée! leave to any party interestert tlierein to Intervene ïind 
move to resclnd or niodify the saine witliin GO days froni the date thereof. 
The practical effect of this réservation, was to make the appointment of the 
receiver temporary in its nature, until the 60 days had expired, or olijoction 
thereto had been heard and consldered." 

On May T'th, three days after his appointment, the stockholders and 
creditors of the company served notice upon the receiver that they 
would move the court to vacate the order and remove him as receiver. 
This should hâve put him on notice that no further action should be 
taken by him, incurring expense or subjecting the estate to a burden, 
imtil this motion was disposed of. It would seem that common pru- 
dence would hâve suggested to him, after protecting the property from 
sale for taxes, securing the continuance of the insurance policies, and 
having an injunction against the enforcement of an exécution, to hâve 
awaited further action until the motion, at the end of frve days, could 
be heard. 

It does not appear very clearly on what day the receiver entered 
into a contract with the attorneys — whether before or after the no- 
tice was served upon him. Certainly, if after the notice, it was both 
imprudent and improper for him to hâve done so. It further appears 
that many, if not a very large majority, of the suggested defects in 
the title, were of little or no importance, and that the few suits then 
pending were in the hands of compétent and skilled attorneys in pro- 
cess of compromise, and no immédiate trials impending. 

In Hufif V. Bidwell, 151 Fed. 563, 81 C. C. A. 43, the court, upon 
the application of the complainant, appointed a temporary receiver, 
without notice. Thereafter, upon notice, the court made the tempo- 
rary receivership permanent, without objection on the part of the de- 
fendants. Upon a final hearing, Shelby, Circuit Judge, said: 

"A court of equity has the power to make such appointment without notice ; 
hiit, as has been often said, sucli power should never be exercised, except in a 
clear case of imperious necessity, when the ri^ht of the plaintiiï, and the re- 
lief to which he shows himself entitled, can be seeured and protected in no 
other w-ay. * * * The case has now reached a final decree on the merits, 
and we can do nothing as to the appointment of the receiver, except to cause 
the cost growing out of the receivership to be taxed as seems right under the 
cireumstances. We therefore direct that ail the cost of the receivership of 
every nature and kind, from the appointment of the receivership, without no- 
tice, on August 5, 1899, until the défendant seemlngly acqulesced in the re- 
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newal of tlie order of appointment on May 31, 1902, be taxed agalnst the plain- 
tiffs who proeured the appointment." 

"A reeeiver is not authorized, without the previous direction of the court, to 
incur any expeuses on accouut of property in liis liands, fceyond wliat is abso- 
iutely esseutial to its preser^-atiou and use, or coiiteniiplated by his appoint- 
ment." Co'.rdrey v. Galveston R. K. Co., 93 L'. S. 352, 23 L. Ed. 950. 

Without furtlier extending the discussion, it is manifest that, tak- 
ing- Mr. Burroughs' testimony, given before the spécial master, and 
the affidavits filed on the hearing, to be true, under the circumstances 
surrounding the suit from and before its institution, the employment 
of counsel for the purpose of engaging in the htigation proposed was 
unnecessary and unwarranted. Without passing upon the reasonable- 
ness of the amounts charged by counsel for the contemplated services, 
they are not proper charges against the property of the défendant 
Company. It is not permissible for a reeeiver, under the circumstan- 
ces disclosed by the record, to incur any other or further expenses 
than are necessary for the préservation and protection of the prop- 
erty until the motion for his removal is disposed of. 

The Circuit Judge may well hâve supposed that, in view of the 
statement made by Mr. Burroughs that it would be necessary to file 
a supplemental bill after he had informed himself of the facts and 
conditions surrounding the property, until such bill was filed and the 
courts made acquainted with such facts, no further action, in that re- 
gard, would be taken. 

The claim for counsel fées is disallowed. In regard to the allow- 
ance to the reeeiver for his service, it would seem that, for the same 
reasons, he should look to the complainant Arrington for his compen- 
sation. It is insisted that, because the minority bondholders came in, 
upon the hearing of the motion to vacate the order, and paid Arring- 
ton the full amount of his bonds, including interest, the reeeiver 
shoùld be regarded as having collected that amount for Arrington. It 
would seem to be a reasonable déduction from the course of the pro- 
•ceeding "from start to finish" that, if Arrington had notified the mi- 
nority bondholders that he wished the money which he had voluntarily 
paid eut but a short time prior thereto, before exercising the power ro 
remove the trustée, it would hâve been paid to him. _ It is not just 
that, for the privilège of doing so at the first opportunity, they should 
be required to pay several thousand dollars cost and expense. 

It appears that Arrington purchased the bonds before he took the 
options to purchase the property. It is évident that, whèn he did 
make the purchase, he regarded the property conveyed in the trust 
deeds amply sufficient to pay them. He knew that it had defaulted 
in the payment of interest. There is nothing in the record to show 
that any change in the condition occurred between that time and the 
removal of the trustée and other steps leading to the application for a 
reeeiver, except the nonpaynient of taxes and Judge Shuford's exécu- 
tion. While there is no provision in the deed requiring notice to be 
given the stockholders, or the minority bondholders, or the original 
trustée of the proposed removal, and substitution of another person 
as trustée, common fairness, as well as prudence, would, for manifest 
reasons, suggest the propriety of doing so. 
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Again, when Mr. Burroughs was appointée! to, and acceptée!, the 
position of trustée for a large and valuable property, worth a half 
million dollars, in a distant state, and with which he was entirely un- 
acquainted, he came under an obligation to represent and protect the 
interest of the minority bondholders, the unsecured creditors, and ail 
of the stockholders as well. It will hardly be denied that his relation 
to the property involved the duty of notifying ail parties in interest 
before proceeding, at the request of one bondholder, to bring the prop- 
erty into expensive litigation and a suspension of its corporate powers. 
This he entirely failed to do. The majority of stockholders and bond- 
holders can usually protect their interest. It is the peculiar province 
and duty of a disinterested trustée, and of the court, to protect the 
interest of the minority. 

Stress is laid upon the fact that, at the stockholders' meeting on 
May 4, 1910, nothing was donc repudiating the action of Mr. Allsop 
in writing the letter consenting to the appointment of Mr. Burroughs 
receiver; but it is also shown by Mr. Burroughs' statement that Jen- 
nings did make objection, and on the 7th day of May, 1910, he, with 
other creditors representing large amounts and stockholders, served 
notice on Mr. Burroughs that they would ask the court to vacate the 
order and remove him as receiver. It is difficult to see how, under 
the circumstances, they could hâve acted more promptly. In view of 
the fact that he is allowed $500 for his services as trustée, which it 
would seem, under the circumstances, is ample, and in view of ail the 
other facts apparent upon the record, the property should not be bur- 
dened with any further allowance. 

In reaching the conclusion herein set forth, it is not the purpose of 
the court to question the integrity of Mr. Burroughs. It may be that 
the course pursued by him in the premises is usual and in accordance 
with the practice. If so, it shows the necessity for emphasizing the 
elementary and oft-repeated truth "that the power of appointing re- 
ceivers, like the injunction, is an extraordinary remedy, and that such 
a proceeding ought never to be instituted, except in case of necessity, 
and upon a clear and satisfactory showing that an emergency exists, 
such as makes the appointment of a receiver requisite in order to pro- 
tect the interests of one or more of the parties to the controversy." 

The amount borrowed by Mr. Burroughs, and expended in pay- 
ment of interest, the taxes, insurance, and exécution, has been repaid 
by the minority bondholders. The question regarding the allowance 
of the amount expended or liability incurred for surveying, caretaking, 
and supervision is not referred to the master, nor involved in his re- 
port; hence they are not dealt with in this opinion. The master al- 
lowed Mr. Burroughs, trustée, for his services in connection with the 
property, $500. It was his duty, as trustée, to visit the property and 
protect it, s6 far as he was able, from sale for taxes, or under exécu- 
tion, and to provide for insurance, make leases, etc. Thèse things he 
should bave donc in his capacity as trustée. He borrowed the money 
for that purpose, upon his personal crédit, and expended it in a proper 
manner. 

It is manifest that the original trustée, of which Jennings, the mi- 
nority bondholder, was président, was derelict in its duty, and the 
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time and condition demanded that some action be taken to protect 
the property from impending danger. As Burrouglis lias been re- 
moved from the trusteeship, and the orders made herein vacated, iï 
is proper that he be paid for his services in that connection. While 
the sum of $500 for the service rendered is large, taken in connection 
with the vahie of such service to the company and his personal ex- 
pansé in coming to North Carolina, the finding of the master in that 
respect is approved. 

Much stress is laid by counsel upon the action of Mr. Allsop, the 
président, in consenting to the receivership and the appointment of 
Mr. Burroughs. Without inquiring whether it is within the scope of 
the poWer oï the président of a going concern to consent, without no- 
tice to the directors and stockholders, to an act so fundamental in its 
character and so destructive of the corporate powers, it is évident, 
from the testimony of Mr. Burroughs and the affidavits of Mr. All- 
sop, that, without attributing any improper motive to him, he should 
hâve notifted the stockholders of his intended action.' 
, It is further insisted that, the order bf référence to the spécial mas- 
ter having been made by. consent, his conclusions hâve the force and 
efïect of an award by an arbitrator, and cannot be reviewed by the 
court. The case of Westall v. Àvery, Trustée, 171 Ped. 626, 96 C. C. 
A. 428, is relied upon to siistain that contention. An examination of 
that case fails to sustain the position of counsel. Thère, the parties 
"by consent constituted Judge Burwell in practical effect an arbitra- 
tor to settle and détermine the matters in controversy." He was not 
appointed "référée or master, nor did the order constitute him a spé- 
cial master." Hère Mr. Parker is expressly appointed by the court, 
by consent, spçciâl master. The distinction is obvions. But hère the 
spécial master never undertook to pass upon or décide the question 
whether the amounts which he f ound to be reasonable were proper 
charges against the défendant company. He expressly refrains from 
doing so. 

lyCt an order be drawn in accordance with this opinion. 



COMMONWEALTH OF KENTUCKY v. WBNDLING. 

(Circuit court, W. D. Kentueky. October 20, 1910.) 

Removai, 01' Causes (§ 70*) — Ckiminai. PBosEctrTiON—GRorRDs— State Laws. 
Ky. St. § 22Ô3 (RusseU's St. § 3076), provides tliat no person shall be a 
compétent jurer for tlie trial of a criminal case, unless he be a citizen 
at least 21 years of âge, a housekeeper, sober, teniperate, discreet, and of 
good demeanor. Section 2254 (section 3077) provides that jurles de medle- 
tate linguœ may be directed by the court. Held, that it did not appear 
as a matter of law that, because section 2253 required jurymen in criminal 
caseis to be citlzens, the court had no power to grant an alien clïarged with 
a criminal offense a jury conslsting of six citizens and six aliens of his 
own nationality, or that the state courts would so construe such sections 
as to deny an alien such right; and hence an alien charged with a crime 
comniitted in Kentuclvy vi'as not entitled to hâve the proseeution removed to 
the fédéral courts because he could not seeure a jury de medietate lingufe 

•For other cases see same toplc & § ntjmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the State courts, underEev. St. U. S. § 641 (U. S. Comp. St. 1901, p. 520), 
providing that, when. any person chargea with an offense Is denled or 
cannot enforce in the judiclal tribunals of the state any rights secured 
to him by any law providing for the equal civil rights of citizens of the 
United States or persons within the jurisdlction thereof, such prosecu- 
tions may be removed to the fédéral court. 

[Eid. Note. — For other cases, see Reinoval of Causes, Cent Dlg. § 127; 
Dec. Dig. § 70;* Criminal Law, Cent. Dig. § 198.] 

Joseph Wendling was indicted for murder, and removed the case to 
the fédéral court. On motion of the Commonwealth to remand. 
Granted. 

Loraine Mix, for the commQnwealth of Kentucky. 
J. Reginald Cléments and John W. Ray, for défendant. 

EVANS, District Judge. The défendant having been indicted in 
the Jefferson circuit court, criminal division, and charged with the 
murder of Aima Kellner, filed his pétition in the statc court, and re- 
moved the case to this court. The commonwealth of Kentucky has 
inoved to remand the case, and the motion has been ingeniously and 
interestingiy argued by the counsel for the défendant. 

In the pétition for the removal it is averredt 

"The défendant, Joseph Wendiifig, pétitions this court to transfer this 
prosecutiqu; vvherein défendant stands charged by indictment with the crime 
of wlUf ul murder, to the United States Circuit Court for the Western District 
of Kentucky, as provided by sections (541-642, Revised Statutes of the United 
States, and for causes of such removal to and trial therein défendant, peti- 
tioner, says: 

"That he is a citizen and subject of the republic of France, wherein îiis par- 
ents résidé, where he was born and resided untii, lees than three years ago, 
he came to Kentucky, where he has resided for the tlme being ; and ho says 
that he has never been naturallzed, nor has he severed hls allegiance from' the 
repnblic of France, but has been only temporarily domiciled In Kentucky. 

"Défendant, petitioner, says that, although he is only temporarily in Ken- 
tucky, he is subject to the laws thereof. and is entitled to the protection of 
the laws thereof, as well as of the protection of the laws of the United States, 
and he is entitled to enforce in the judiclal tribunals of Kentucky, on the 
final trial and disposition of this prosecution and charge against him, ail equal 
civil rights and equal protection of the laws secured to him by that part of 
the amendment to the Constitution of the United States providing that no 
state shall make or enforce any law which shall abrldge the privilèges or im- 
munities of citizens of the United States, nor shall any state deprive any per- 
sons of life, liberty, or property, without due process of law, nor deny to any 
person within Its jurisdlction the equal protection of the laws. 

"Défendant, petitioner, says that as an alien sojourning In the state of 
Kentucky he is entitled on the trial of the charge against him, as a part of 
due process of law and the law of the state, to be tried by the aucient mode 
of trial by jury, secured by section seven (7) of the Constitution of this state. 
He further says that the ancient mode of trial by jury, as applled to the case 
of an alien being tried, consista in having, upon his application, a jury de 
medietate linguse, impaneled to slt as petit jury to try the facts and render 
verdict under the law, which jury consisted of six citizens of the county and 
six aliens, of the nationality of the accused, if to be had, who were residiug 
in the county of trial, and, except being aliens, were otherwise qualified jurors. 

"He says that this right to a jury de medietate linguse is expressly recog- 
nlzed to exist in Kentucky by section 2254, Kentucky Statutes. 

"Ue says that, although this right of trial by jury de medietate lins;ufe Is 

•For other cases see same topic & § numbek In Dec. & Am. Blgs. 1907 to date, & Rep'r Indexe» 
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gjiarauteed by the Constitution In the ancient mode of triai by jury and rec- 
ognlzed by statute, there is no way or method provlded by law for summonins 
or impaneling snch a jury In any court, and said jury, composed of six allens, 
cannot be lawfully Impanel ed by the JefCerson circuit court by reason of 
the provisions of the Kentucky Statutes, section 2253, which prescrlbed the 
qualiflcations of jurors to be summoned and impaneled, to be 'dtizens, at least 
twenty-one years of âge, housekeepers,' etc., which provision excludes allons 
from jury service, and also by section 2241, Kentucky Statutes, which pre- 
scribes the manner and way in which jurors shall be summoned and selected, 
and prescribes that three commlssioners for each county shall take the last 
returned assèssor's book for the county, and from It shall sélect, from the In- 
telligent, sober, discreet, and impartial cltlzens, résident housekeepers, over 
tweuty-one years of âge, numhers of the names of persons of the aforesald 
qualifications stated and jirescribeâ, Said' ïiameS to be placed In a drum or 
wheel, provlded for by statute, and from which drum or wheel are drawn the 
names of citlzens to aet and serve as jurors. Défendant says that, by so pre- 
scrlbing by statute, that only the names of cltlzens shall be placed In the drum 
or wheel, It is provlded by law that the name of no allèa shall be plaèed 
thereln, nor, of course, drawn therefrom. 

"S6 défendant, petltloner, siays that, under the statute law for snmmoning,^ 
impaneling. and selectlng of a jury, this défendant wlll be deprived of his rlght 
to a trial by the ancient mode of Jury trial as applied to an alleu, in that he 
willbe deprived of the rlghl: to a jury composed of six allens, of French 
natlonallty, if to be had, and six cltlzens of the state of Kentucky. 

"Défendant says that there are In the county of Jefferson and in thé West- 
ern district of Kentucky, the United Status Circuit Court district, many allens 
residing thérein who are quallfled, Jurof* under the state laws, exeept that 
they are allens and not cltlzens, màny of them of BVençh natlonallty, who 
could be secured for jury service on defendant's triai, but the laws of Ken- 
tucky, prescribing the quajlâcations of jurors, prevent thèir acceptauce as 
such. 

"Défendant, petltloner, $ays th^t by belng denied, as he is, under the law of 
this state, his rlght, to triai by jury de medletate llnguœ, the ancient mode, as 
to aliens, he wjll ibe denied equal protection of the law, and If, perchance, he 
be convicted, willbe deprived of his llberty or life wlthout due process of law, 
and his privilèges and Immunitles as a temporary séjourner In the state, wlth 
which the republie of France is at peace, will be abridged, ail in violation of 
defendant's right^ under the foiirteenth amendment to the Constitution of the 
United States. 

"Deferdant, petltloner, says that, should he delay untll trial is be?un and 
a demand for a. jury de medletate linguœ is refused by the court, as it miist be 
refiised uiider ihe Kpntucky Statutes for lack of method of securlng such jury, 
he is advised he,,fi|ay lose hisl,egal rights, because It is provlded by section 199, 
Crlminal Code of Kentucky, goViÇroing trials of this charaçter, that 'a chal- 
lenge to the panel shall only be for a substantlal irr^gujarity . In selecting or 
summonlng the. jury or In drawiug the panel by the clerk,' and It is provlded 
by section 281, Kentucky Criraînal Code, that 'the décisions of the court up- 
on challerges to the panel (a) and for cause (b) upon motions to set aside an 
Indictment (e) and upon motions for a new trial (d) shall not be sublect to 
exceptions,' by the provisions of • said two sections, défendant would be without 
remedy by appeal to the Court of Appeals of Kentucky; and hence this ap- 
plication is made before trial is begnn In the Jefferson circuit court." 

Section 641 of the Revised: Statutes of the United States (U. S. 
Comp. St. 1901, p. 520), so far as it is important to notice its provi- 
sions, is as fpllows : 

"When any » * • crîminàl prosecution Is cômmenced In any state 
court, for any cause whatever, agalnst any pèrson who is denied or canriot en- 
force In the judlclal trlbunals of the state or in the part of the state whère 
such prosecution is pending, any right secured to hlm by any law provlding 
for the equal civil rights of cltlzens of the United States, or ail persons wlth- 
In the jurlsdlctlon of the United States, • ♦ • such prosecution may, upon 
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tlie pétition of such défendant, flled m said state court at any time before the 
trial or final tiearing of the cause, stating the facts and verifled by oatli, be 
removed for trial, into the nest Circuit Court to be held in the district where 
it is pending." 

The Revised Statutes of Kentucky contain two sections which read 
as follows: 

"Sec. 2253. No person shall be a compétent juryman for the trial of criml- 
nal, i)enal or civil cases in any court unless lie be a citizen, at least twenty-one 
years of âge, a housekeeper, sober. temperate. discreet and of good deuieanpr. 
Xo civil ofiicer, except notariés public and trustées of schools, no transient per- 
.son, physician, surgeon, practicing attorney or minister of any religious society, 
cashier or teller of a bank, or those who may be supplying their places for the 
time, or attending at an asylum, or retall druggist, pharmaceutist, undertaker, 
dépôt agent of a railroad, or telegraph operator in employment, shall be com- 
pelled to serve on a petit jury ; but the fact that a person not compétent serv- 
ed on a jury shall not be cause for setting the verdict aside, nor shall excep- 
tions be taken to any juror for such cause after the jury has been sworn." 
Russell's St. § 3076. 

"Sec. 2254. Juries de raedietate linguse may be directed by the court." Rus- 
sell's St. 1 3OT7. 

It will be seen from the latter section how and when an accused 
person, if an alien, may become entitled to a jury de medietate Hnguse 
— that is to say, a jury to be composed of six citizens of Kentucky and 
six aUens. The right, if we may call it such, would seem to dépend 
upon the discrétion of the court. But in what we shall say we shall 
treat it as a right absolutely given by the law of Kentucky, although 
we by no means hold that such a right is in fact given, but shall, for 
présent purposes, assume such to be the case. Does it appear from the 
pétition that the judicial tribunals of the state of Kentucky, or of that 
part of the state where the prosecution is pending, deny, or does it 
appear that they cannot enforce the statute, which, as we assume, gives, 
the défendant, as an alien, the right to such a jury? 

The ground upon which the pétition for the removal appears to pro- 
ceed, stated generally, is that the jury provided for by section 'i'/i5i 
cannot be given the défendant because of the provisions of section 2253, 
which prçscribes generally the quahfications of jurors and requires that 
ail of them shall be citizens of Kentucky. But the two sections must 
be construed together, and so as to give effect, if possible, to both ; 
and necessarily the later statute must be so interpreted as to afford an 
exception under section 2254 to the gênerai provisions of section 2253, 
and thus give in a case like this authority to do ail that is necessary 
in order to give to an alien a jury de medietate linguse. If there is any 
conflict between the two sections, doubtless the state courts will en- 
deavor so to construe them as to harmonize them and give effect to 
both, and it is obviously impossible that section 2253 was intended by 
the Législature to defeat or to impair the opération of section 2254. 
Until the courts of the state shall so construe the sections quoted as to 
deny the right given by section 2354 of the Kentucky Statutes (if it 
be a right), or until it is definitely and positively shown that the judi- 
cial tribunals of the state hâve expressly denied to the défendant the 
right claimed, or that those tribunals cannot enforce that right, within 
the meaning of section 641 of the Revised Statutes of the United 
States, the right of removal to this court does not exist. Until the sec- 
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tions of the Kentucky Statutes, supra, hâve been definîtely interprétée! 
by thei Court of Appeals :of, the state, it will not be easy to détermine 
what "due process of law" in Kentucky really is in respect to the sub- 
ject dealt with by those sections, though of course, the absence of such 
interprétation should nôt prevent a removal if otherwise the right is 
clear. On their face the sections which cover the "law of the land" 
in Kentucky give what is claimed by the défendant equally to ail aliens 
accused of crime in this state, thus giving to ail aliens the equal pro- 
tection of the law; and we are not permitted to doubt that any right 
of the défendant will be accôrded him if in the proper way he asks 
it. But so far a jury de medietate linguae has neither been asked by the 
défendant nor refused by any judicial tribunal of the state, and the 
case, therefore, has not been brought within section 641 of the Ré- 
visée! Statutes of the United States. 

Nor should we overlook the fact that by section 800 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 623) jurors to serve in this court 
must hâve the same qualifications as jurors must hâve in the courts 
of the state of Kentucky. If the state court could not impanel a jury 
de medietate linguœ, neither could this court, and the wholly inadmis- 
sible resuit wQuld be that an alien could not in this' state be tried upon 
any criminal charge whatéver. 

It is a fundârhêntal rule, in cases where removals to fédéral courts 
are sought, that if there is a fair doubt of the right of remova! the 
case should be remanded. The duty to remand is imperative, where 
the grounds for removal are not made out. Careful préparation and 
attention to the making up of the record will enable the défendant to 
présent al! questions in the premises to the Court of Appeals of the 
state, and, if necessary, to the Suprême Court of the United States. 
Other ways are abundantly provided for testing the soundness of the 
ruling of this court upon this occasion. 

Being entirely satisfied that the record does not show facts which 
entitled the défendant, at this stage of the proceedings, at least, to 
remove the case to this court, the motion of the commonwealth will 
be sustained, and an order will be entered remanding the case to the 
Jefferson circuit court, criminal division. 



THE F. & T. LUPïON. 
(District Court, S. D. Georgia, E. D. July 9, 1910.) 

SlIIPPING (§ 132*) — LlABILITY FOR DAMAGK TO CARGO — HAKTEB AoT— "SeA- 
WOBTHINESS." 

Evidence held to sustain tlie burden resting on the owners of a schooner 
to sliow tUat, befoi'e she started on a voyage from New Yorl^ to Bruns- 
wick, Ga., wltli a cargo of cernent, they exercised due diligence to malîe 
her "in ail respects seaworthy and properly nianned. equipped, and sup- 
plied," and that under Harter Act Feb. 13, 1808, e. 105, § 3, 27 Stat. 44.5 
(V. S. Comp. St. 1901, p. 2046), she was not liable for damage to cargo 
from sea water; the évidence showing that she wa.s in fact in first-class 
condition at the beglnnihg of the voyage, and that the lealiage was caused 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by very dangerons storms she encounter&d, whlch started some of her 
senms. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 484; Dec. Dlg. 
1 132.*] 

In Admiraîty. • Suit by the Carolina-Portland Cernent Company 
against the schooner F. & T. Lupton. Decree for respondents. 

Bryan & Bryan, Crovatt & Whitfield, and Walter G. Charlton, for 
libelant. 

Bennet & Conyers and Garrard & Meldrim, for respondents. 

SPEER, District Judge. This is a libel filed by the Carolina-Port- 
land Cément Company against the schooner F. & T. Lupton for the 
recovery of $6,600, for alleged damage to a cargo of cément. The 
Lupton sailed from New York for Brunswick, Ga., on the 3d of 
June, 1906. Her cargo consisted of 1,300 tons of vulcanite Portland 
cément, shipped in 1,000 barrels and 23,156 bags. The cargo was con- 
signed to the Hbelant. It is allegedi in the hbel that the injuries — 

"arose, not from any danger or péril of the sea or navigation, or from any 
cause exeepted against In the bill of lading, but by the carelessness, négligence, 
improper conduet, and want of attention on the part of the said master, his 
mariners, and servants," and "was occasioned by .water, which vi^as permit-'^ 
ted * * * to remain in contact with said cargo until, through the action 
of the said water thereon, the same was damaged in Its value to the estent 
• * * pleaded." 

The Lupton reached the port of destination on June 22, 1906. Then 
it was discovered that there was considérable damage to the cément 
shipped in the sacks and to that shipped in the barrels. There was 
also a claim for the cost of 2,600 new sacks required to resack the 
cément, and for 1,005 old sacks and 869 old barrels, which were dte- 
stroyed. There is a claim, also, for $265.24 for labor, and $154.95 
expended to recondition the damaged portion of the cargo. In the 
conclusion the court has reached as to the rights of the parties, it 
is not deemed essential to state the claims of damage in more détail. 

The respondents in their answer adlnit the material allégations of 
the libel as to the injury, but deny responsibility therefor. They deny 
that it was caused by the négligence of the master or crew, but they 
insist that the damages resulted from the dangers and the périls of 
the sea, and not from any cause which might hâve been avoided. 
Specifically the défense is : 

"That on the morning of the llth of June, 1906, • • • the weather was 
eloudy and rainy, and heavy seas began running, and strong winds blowing. 
and thèse conditions of weather continued during the llth, 12th, 13th, and 
14th of June, 1906, the sea maintaining Its great force during said days, 
though the wind varied from time to time In strength ; the sea breaking clear 
over the said schooner, decks, and hatches, causing the eaid schooner to roll 
and pltch heavily. During the 18th of June, lOOCî, the said schooner encount- 
ered also very heavy seas, the water washing over her decks. 

"That the schooner was equipped, not only with hand pumps, but with a 
steam pump, and thèse were ail properly manned and operated, and kept in 
service during the entire voyage. That during the prevalence of the storm on 
the llth, 12th, and 13th of June, 1906, the pumps were going ail the time, the 

•Por other cases see same topic & % ntjmeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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vessel making some water, not serious, and on the 14th of June, 1906, whlle 
the storm still prevailed, the vessel was laboring heavily, and about 4 p. m. 
she was i)umped ont, flnding some water, not serious, and at 5 o'clock a. m. 
the pumps were tried again, with the same resnlt, and the vessel was brought 
to anchor because of insufficlent wlnd, ahout four miles from Frying Pan 
Lightship, the seas running wlth great force, causing tbe vessel to roll and 
pitch heavily. At or about 7:40 a. m. on that morning the master dlscovered 
that the vessel was leaking badly, oaused by heavy seas and the laboring of 
the schooner therein, and had about 28 or 30 inches in her hold, and at once 
the steam pump was started, and the vessel freed of water, and on searching 
for the Icak, which was done immedlately, it was found that the vessel had 
sprung a serious leak in her ceuterboard %ven. Thereupon, after moving sever- 
al tons of cargo, said leak was gottan at and teniporarily stopped and repair- 
ed, so that the vessel could proceed on her voyage. That, with the Use of the 
pumps until the vessel reached Brunswick, little or no water continued to en- 
ter the vessel, and that upon her arrivai her hatches, properly covered wlth 
tarpaulins and battened and caulked with oakum, were tight and sufflcient." 

To this answer an amendment is filed, in which the respondents 
claim the benefit of the Harter act, and alleged full compliance with 
ail the conditions which entitle them to that benefit., 

The third section of the Harter act (Act Feb. 13, 189?!, c. 105, 37 
Stat. 445 [U. S. Comp. St. 1901, p. 2946]) provides in part as follows: 

"TBat If the owner of any vessel transporting merchandise or property to 
or from any port In the United States of America shall exercise due diligence 
to make the said vessel In ail respects seawarthy and properly manned. equip- 
ped and supplied, neither the vessel, her owner or owners, agent or charterers, 
shal! beeome or be held responsible from the damage or loss resulting from 
faults or errors in navigation or In ma,nagement of said vessel." 

The duty of the owners to exercise due diligence in making the 
vessel seaworthy, and fitting her out with the appropriate crew and 
equipment, is undeniable. If this has been done, it is equally clear 
that they are relieved from responsibility for damage or loss result- 
ing from faults or errors in navigation or in the management of the 
vessel. 

Hère the libelants do not charge that the vessel was unseaworthy 
at the beginning of her voyage, but allège that the injuries to the 
cargo arose— 

"by the carelessness, négligence, Improper conduct, and want of attention on 
the part of the said master, his mariners, and servants." 

By amendment to the libel it is further alleged that the injury — 
"was oceasiOned by water which was permltted through the carelessness^ négli- 
gence, and improper conduct of such persons to remain In contact with said 
cargo." 

It may be questioned whether the averments in the libel as 
amended are sufficient to avoid the protection to the shipowners con- 
templated by the Harter act. But a less questionable ground of dé- 
fense is discoverable in the évidence. 

In order to obtain the benefit of the Harter act, the burden of 
showing the seaworthiness of the vessel is in ail cases upon the own- 
ers. It is, therefore, incumbent upon the shipowner to show that a 
due and proper inspection had been had, and the vessel ascertained 
to be in ail respects seaworthy and fit to carry the cargo which she 
had undertaken tô transport, or that due diligence to that end had 
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been used. The Wildcroft, 201 U. S. 378, 26 Sup. Ct. 467, 50 L- 
Ed. 794, opinion by Mr. Justice Day. 

The définition of "seaworthiness" adopted by the Suprême Court, 
may be found in the case of The Southwark, 191 U. S. 8, 24 Sup. 
Ct. 3, 48 Iv. Ed. 65: 

"The test is * * * whether the vessel is reasonably fit to carrj' the car- 
go whicU she has undertaken to transport." 

In this case, while there are conflicts in the évidence, and while 
conflicting views hâve been urged by counsel, it is made plain that 
the Lupton was inspected just previous to her voyage; that she was 
shown to be in first-class condition; that shortly after this voyage 
she discharged in perfect order at other ports cargoes of lumber, 
and, what is more illuminative in an evidential sensé, a cargo of dry 
sait. This testimony may be found in the dépositions of the master, 
A. P. Longstreet. He testified that t 

"The next cargo after this damaged cargo was à cargo of lumber from 
Brunswick to New York. The next was a cargo from New York to Port 
Royal, S. C, of sait in bulk, loaded on the vessel's skin, without damage, and 
delivered in perfect order." 

This was soon after the cargo of cernent was discharged in Bruns- 
vfick. A cargo of sait is especially perishable if the vessel leaks. This 
witness testified that after the injuries to the cernent, and before the 
cargo of sait was safely carried, the vessel had undergone but slight 
repairs in Brunswick, and none in New York. It appears that the 
cargo was properly stowed and dunnaged with the usual précautions, 
and the hatches caulked and protected; that there were four hand 
pumps, and twô steam pumps, which were in steady and effective 
use afteF^the vessel started leaking below Hatteras. The master had 
been in command of the vessel since 1888. When she was eight or 
nine years old $15,447 was spent upon her for new timber, new 
planking, partly new decks, new bowsprit, and new sails. She was 
caulked and painted throughout, and everything was done necessary 
to put her in first-class shape. Vessels are rated for a term of 15 
years, and this inspection was done by Capt. Humphrey, of the Bu- 
reau of Shipping, at what is called "the half tirne survey." At the 
end of the 15-year period, in 1903, the master testified that she was 
again thoroughly overhauled under the direction of the government 
inspectors, that the bottom was caulked and painted, and carpenter 
work done, the work costing $3,300. In addition to thèse expensive 
repairs, she was hauled out from one to three times every year, and 
a gênerai overhauling given her. 

As to her condition just before the voyage, he testified that she 
was examined at Brown's dry dock in Jersey City in May, 1906. 
This was orily two weeks before she sailed. The repairs then made 
he described as f ollows : 

"We hauled her out in dry dock ; trled her caulking on the bottom flrst. 
We unhung her rudder, and made necessary repairs aronnd there, looked after 
her rudder board inside and out, also painted her with copper paint to light 
water, and the caulking was ail trled throughout the bottom. The center- 
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board trunk was also thorouglily examined and tried under her bottom. They 
also did work on the iiiside in varions parts of tlie vessel, such as fixing hatch 
combs, the centerboard well, etc." 

Â total of $1,000- was spent upon her. Capt. Procter, of the 
American Shipping Bureau, came aboard to inspect the vessel, and 
she immediately afterwards set sail for EHzabethport to take the 
cargo now in question. When she left the dry dock at this time, the 
master testified : 

"She was in condition to earry any cargo to any part of the world. She was 
fully eqiiipped for any voyage that might be eut out for her." 

Relative' ito: her gênerai fitness hè testified that in the life of the 
Lupton she had never delivered a danlaged cargo'up to the time she 
delivered this cargo at Brunswick; that lier timbeî-s w:ere very heavy 
and largJB, -with béàms as large as vessels now being builf to carry 
3,000 to 3,200 tons; and that no wôrms had ever been foùnd in her 
bottom., Heiiurther testified that the deck was in a seaworthy con- 
dition i ail the tifhe; and that no water -came into the hoM froiiî the 
deck during the r'aiti' while the' Vessel was discharging. 

This testimony was corroborated by that of Thomas Ksnoul, the 
engineer. lie testified to the, good condition of the pump.s, which 
cppld each work independently, and tha,t the cargo had 15 or 16 
inches of dqnnage ail about it, and 4, ipqhesof planks "on the side 
in the wings" that distance from the,skin of the vessel for the pro- 
tection \ of the shipfî^ent. The, hatches were well fixed, they put strong 
pickets on, and put the hatches on and two tarpaulitis over.it, and 
that "after they fasten thèse tarpaqlinsdown, they wo.n't blow aw^y'.;"; 

Léo, the port warden at Brunswick, went aboard th.e LuRton offi- 
cially immediately after the voyage in cohtroversy; was près wt when 
the hatches were taken off. "They were secured and well battened." 
He said that he "found them well caulked and well cemented. I f ound 
good caulking and good, dry oakum." He made a careful examina- 
tion by going dowfl into the hold, and crawling about with a lan- 
tern to find out if there was any place where the vessel had leaked 
through thé deck. ,He found the.leak somewhere in the seams about 
the centerboard WelL It was his officiai duty to see if any of the 
cargo was wet on top. He located) the damaged and hardened cé- 
ment right opposite the leak, and said, "That is where the water came 
through." 

The thoroughness of the repeated inspections is shown by the tes- 
timony of Joseph W. Proctor, a marine surveyor connected with the 
American Bureau of Shipping. He testified that he had inspected 
the Lupton twice, the first time in February, 1906. He gave her a 
certificate of classification as "A — 1" for the term of three years from 
that date. This certificate conçludes with the words;- "And is 
deemed fit to carry dry and perishable cargo." This is signed by 
the officers of the insurance çompany, and by Proctor, the surveyor. 

This witness also testified that'. on May lOth and 12th, just two 
weeks before the voyage, he examined the Lupton at Brown's dry 
dock at Jersey City. The examioation was in the regtilar course. 
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he liaving been notified that the vessel was being dry-docked. His 
testimony is : 

"I looked ail over the vessel inside ; went ail through her, to see if there 
was anythlng that showed any signs of weakucss; trled the caulking about 
the vessel. I found everythlng in good condition. The only thing that wasn't 
was the rudder, and that was put in good condition. The caulking was good. 
I tried it myself, exposing sonie and testing its condition." 

This testimony seems especially valuable, in view of the testimony 
that the leak was caused in the seams of the centerboard, by the 
caulking giving way in the heavy seas. This witness also testified 
that the oakum was so good that it could not be started. "There 
was nothing to be desired by tlie inspectors." 

Lawrence, the mate, substantially corroborated the testimony of the 
master as to the condition of the vessel before leaving New York. 
Strang, a ship carpenter at Brown's dry dock, corroborâtes Proctor. 
There was a little uncertainty as to the date of his repairs. He tes- 
tified that his examination was in 1905, and Proctor said that it was 
in 1906. But there is unanimity of several witnesses that the last 
examination was in May, 1906, and indicates this to be the fact 
without justly evoking any question as to the candor of the witness 
Strang. 

This récital makes it very clear to the mind of the court that the 
owners of the Lupton hâve fully sustained the burden to show sea- 
worthiness, as that is defined by the Suprême Court. The évidence 
is equally overwhelming that the Lupton, on lier voyage to Bruns- 
wick, encountered dangerous and destructive storms. The reports 
of the Weather Bureau indicate stormy weather along her course. 
I. R. Fenimore, master of the schooner Jennie Sweeney, sailed from 
Philadelphia to Mayport, Fia., at the same time as the Lupton sailed 
for Brunswick. He describes the weather as stormy, with heavy 
seas ; his vessel laboring heavily. She fînally sank on the 13th of 
June, and he was saved by the schooner Maggie Keough. 

The testimony of Longstreet, the master, and of the mate, indi- 
cates very rough weather. They were two days trying to get around 
Hatteras; the vessel laboring heavily. They both testify to a, bad 
cross-sea. The évidence fully sustains the relating averments of the 
answer already set forth. 

To meet this mass of évidence, there is no adéquate proof to in- 
dicate that the vessel was unseaworthy at the inception of the voy- 
age. Three witnesses, it is true, testified that when she arrived at 
Brunswick she had stains on her decks of cément, that there was wa- 
ter in her hcld, and the like. This, however, was after she had gone 
through the périls of the storm, after she sprung two leaks, and 
after the pumps had been working constantly. It is not impossible 
that the cément may hâve been brought on deck through the action 
of the pumps, as confessedly it was injured by the leaks, which were 
obviously sprung through the straining of the vessel in the rough 
seas and the cross-seas. 

The conclusion of the court is that the owners of the Lupton are 
entitled to the benefit of the Harter act, and that the decree should 
be for the respondents, with costs. 
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LOUIS DE JONGE & 00. v.' BREUKBR & KESSLBR CO. 

(Circuit Court, S. E. D. Pennsylvania. Oetober 2, 1910.) 

No. 1, Oetober Sessions, 190C. 

1. Copyrights (§ 10*)— Mattebs Subject to Copyright— I/Abél—Print. 

Plalntiff was the owner of asmall palntiiig in vvater colors, (Jeserlbed 
as "Holly, Mistletoe, and Spruce." It consisted of a représentation of 
small branches or sprigs of the flowers of holly, mistletoe, and spruce ar- 
rangea in the fôrm of an opencluster, havlug substantiftlly the outllne 
of a square. The palntlng was artistle In thought and exécution ; the 
Intention belng to multlply tiie defelgn ifor faney paper to cover boxes and 
other articles for the hollday seaspn. Beld, that a reproduction would 
not be a "label," and, though It mlght be a "print," and be properly re- 
garded as déslgned to be used for an article of manufacture, it could 
with equal proprlety be deserlbed as a plctorial illustration or work con- 
neeted wlth the fine arts, and was. therefore. subject either to copyright, 
as authorlzed by Act June 18, 1874, c. 301, 18 Stat. 78 (U. S. Comp. St. 
1901, p. 3411), or might be patentéd. at the owner's élection, under Rev. 
St. § 4929 (Û. S. Comp. St. 1901, p. 3898) ; but the owner eould not havè 
protection under both acts. 

[Ed. Nota— For otlier caaes,.see Copyrights, Cent. Dlg. il 8, 13; Dec. 
Dlg. § 10.* 

M atter subject to copyright, see note to Cleland v. Thayer, 58 C. Cv A. 

273.] , : 

2. Copyrights (i 36*)— Effect. 

Where a pieture was subject to copyright, and also patentable as a 
design, and the owner elected to copyright it, he was bound by his élec- 
tion, and was only entitled to protection under, and by complying strictly 
wlth, the copyright act. 

[Ed. Note. — For other cases, see Copyrights, Dec. Wg. § 36.*] 

3. Copyrights (§ 29*) — REPnobtrcTioN-— Notice. 

Where a copyrighted plcture was intended to be reproduced and used 
as a design for fancy paper to eôver boxes and other articles for the holi- 
day season, and twelve complète copies were llthographed and printed on 
one sheet, the plcture havlng been; so printed that each copy would Join 
harmoniously with Its neighbors and the repeated design would proiiuce 
a pleaslng décorative eft'ect, each one of the reproductions should hâve 
been accompanied by a copyright notice in order to protect the design ; a 
single notice on each sheet, to serve as notice to the manufacturer of the 
boxes, being insutflcient. 

[^d. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 29, 30; Dec. 
Dlg. §i29.*l 

In Equity. Suit by Louis De Jonge & Co. against the Breuker & 
Kessler Company. On final hearing. Judgment for défendant. 
See, also, 147 Fed. 763. 

C. P. Goepel and S. D. Gozzens, for complainants. 
Frank S. Busser and G. J. Harding, for défendant 

J. B. McPHERSON, District Judge. This suit concerns the copy- 
right upon a painting. The dispute arose before the passage of Act 
March 4, 1909, c. 320, 35 Stat. 1075 (U. S. Comp. St. Supp. 1909, p. 

•For other cases see same topic & S numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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1289), and is to be decided under the statutes previously in force. The 
f acts are not in controversy and may be stated as f oUovvs : 

In September, 1905, the plaintiff copyrighted a small painting in 
water colors, describing it in thèse words : 

"Holly, Mlstletoe, and Spmce. The painting cousists of tlie représentation 
of small branches or sprigs of the tlowers of holly, mistletoe, and spriice ar- 
rangea in the form of an open cluster, the cluster havlng sultstantially the 
outline of a square." 

For présent purposes infringement may be assumed. The principal 
défense is that the painting was not the subject of copyright at ail, but 
should hâve been patented under section 4929 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 3398), as a design for an article of manu- 
facture. In my opinion the testimony does not sustain this défense. 
Whatever force the argument may possess, where a painting is obvi- 
ously a mère design and can be nothing else, it is not persuasive where 
the painting may with equal propriety belong either to the fine or to 
the usefui arts. It clearly appears that the painting now in question 
is artistic in thought and exécution, and it was therefore entitled to 
protection by a copyright, if a copyright was desired. It appears just 
as clearly that neither the artist nor his patron intended to reproduce 
the painting as such a work of art is ordinarily reproduced, but in- 
tended to multiply it as a design for a fancy paper to cover boxes and 
other articles for the holiday season. Nevertheless, when the paint- 
ing left the artist's hand, it was of such a character as made it eligible 
either for copyright or for patenting, at the option of the author or 
owner. As it seems to me, Act June 18, 1874, c. 301, 18 Stat. 78 (U. 
S. Comp. St. 1901, p. 3411), did not forbid it to be copyrighted. A re- 
production would certain! y not be a "label," and, while no doubt it 
might be a "print," and might with propriety be regarded as "designed 
to be used for [an] article of manufacture," it could with equal pro- 
priety be described as a "pictorial illustration or work connected with 
the fine arts"— quite as accurately as the circus posters that were thus 
classified in Bleistein v. Donaldson, etc., Co., 188 U. S. 239, 23 Sup. 
Ct. 298, 47 L. Ed. 460 — and therefore it could not be definitely as- 
signed for the présent purpose either to the fine or to the usefui arts, 
until the author or the owner decided under which statute he would 
protect his property. 

It is, I think, difficult to see how a painting that may be either copy- 
righted or patented can be said to be "designed" for one rather than 
for the other form of protection until the author or owner makes his 
final choice. Up to that time he may do what he pleases with his prop- 
erty. If he chooses to copyright it as a work of art, he may do so ; if 
he pref ers to patent it as a design, he is f ree to do this also ; and the 
mère fact that he originally intended to take one of thèse courses ra- 
ther than the other does not prevent him from changing his purpose at 
the last moment. His state of mind upon this matter bas nothing to 
do with the quality of the painting ; and it is this quality, and not the 
intention of the author or owner, that détermines what protection may 
be given to the artist's work. 

In the présent instance the artist was commissioned to produce a 
design for the usefui arts; in executing the commission, he produced 
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a painting of artistic excellence, original and pleasing, merely regaraeu 
by itself as :a picture, and also original and ornamental as a design; 
and with such a work in his possession tlie owner or author might 
treat and protect it in either of its aspects. Since it was qualified for 
admission into the two statutory classes, I see no reason why it might 
not be placed in either. But it could not enter both. The method cf 
procédure, the term of protection, and the penalties for infringement, 
are so diiîferent that the author or owner of a painting that is eligiblc 
for both classes must décide to whiçh région of intellectual effort the 
work is to be assigned, and he must abide by the décision. Ordinarily, 
of course, there is no difficulty. Not many paintings are suitable for 
use as designs, and only a few designs possess the qualifies demanded 
by the fine arts. But it is easily conceivable that hère and there a 
painting may be eligible for either class, and the water color in ques- 
tion is, I think, an excellent example. Such a work may be used in 
both' the fine and the useful arts ; but it can baye protection in only 
one of thèse classes. The author or owner is driven to his élection, 
and must stand by his choice. 

The précise question is apparently of first impression. None of the 
cases that I hâve examined seems to décide it, as a brief review may 
make clear. Scoville v. Toland (1848) Fed. Cas. No. 12,553, merely 
decided that a label asserting the excellence of a medicine and intended 
to be affixed to a bottle was not a "book," and was not the subject of a 
copyright. This ruling was cited with approval in Higgins v. Keuffel, 
140 U. S. 428, 11 Sup. Ct. 731, 35 L. Ed. 470. In Rosenbach v. Drey- 
fuss (D. C, 1880) 2 Fed. 217, the articles in question were "prints of 
balloons and hanging baskets, with printing on them for embroidery, 
and cutting Unes showing how the paper may be eut and joined to make 
the différent parts fit together, and not intended as a mère pictorial 
représentation of something" ; and it was held that they were not copy- 
rightable. The act of 1874 was considered, and the articles were de- 
cided not to be "pictorial illustrations or works connected with the fine 
arts," but "prints or labels designed to be used for other articles of 
manufacture." This being so, they did not belong to the fine arts, and 
could not be copyrighted, although they might be patented under sec- 
tion 4929 of the Revised Statutes. As the syllabus correctly states, 
Ehret v. Pierce (C. C, 1880) 10 Fed. 553, decided only that: 

"An advertising card devlsed for the purpose of dlsplayiug paints of vari- 
ous colors,. consistirig of a sheet of paper havinis; attached thereto square bits 
of paper painted in varions colors, eacli square having a différent color, witli 
some litliograplilc worli surrounding the squares advertislug tlie sale of the 
colors, is not the subject of a copyright" 

— there being no artistic quality in the device. In Yuengling v. Schile 
(C. C, 1882) 12 Fed. 97, it was held that copies of a chromo lithograph 
entitled "Gambrinus and His Followers" were protected by copyright, 
although they were intended, used, and circulated as a gratuitous ad- 
vertisement for the benefit of the plaintiff 's private business as a 
brewef, and not for the instruction or improvement of the public. The 
picture was not a design in any sensé ; it was reproduced separately 
in the usual manner. In the course of the opinion Judge Brown said 
(page 100): 
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"Tlie plalntiff's chromo in tlie ju'esent case is not a mère engravina; or print 
of any article whicli tlie complainaut ofïers for sale. It is a work of the 
imagination, aiid lias snch obvions artistic qualities as in my jadgineut reii- 
<ler it fairly a subject of copyright, without regard to the use wliicli the 
])Iaintiff has made, or may intend to make, of it. Where tlie work in question 
is clearly one of artistic inerlt, it is not material in my judgment whetlier the 
person claiming a copyright expects to obtain liis reward directly thi-ougli a 
sale of the copies, or indiref.'tly through an increase of profits in his business 
to be obtaineKi through their gratuitous distribution." 

In Schumacher v. Schwencke (C. C, 1885) 25 Fed. 466, it was dé- 
cidée! that a painting upon which artistic skill had been expended was 
copyrightable although it coiild be readily lithographed and used as an 
advertising label. Judge Coxe's language is as foUows : 

"It is eoutended by the défendants that the complainanfs painting was de- 
signed as a label for cigar boxes. ïhis, it is said, is evidenced by its size, 
and by the fact that copies appear to be advertised in complainanfs catalogue 
of labels. That lithographie copies are applicable to tbis purpose camiot be 
denied. They may also be used for many otlier purposes. The proof in this 
case discl'oses soine of them. But the subject of the copyright is, in fact, a 
painting, executed by an artist with peiicil and brush, aud can itself be used 
only as paintings are used. The fact that copies tnay be utilized for adver- 
tising purposes does not change the charactor of the original. If the paint- 
ing itself is to be eonsidered a label because coiiics may be so used, no mas- 
terpieee would escape such desecration. It will hardly do to eall the Sistiiie 
Jladonna or the Aurora labels, because by the sacrilège of modem enterr)rise 
copies of Raphael's Cherubs or Guido's Goddess may lie transferred to a 
blaeking box or a perfumcry bottle. Were it contended tluit this painting 
was intended exclusively for a label, or as the first step In niaking a label, a 
much stronger case for the défendants wonld be presented. But such Is not 
the fact, and it is elear from the affidavits that it cannot be established by 
évidence." 

In Schumacher v. Wogram (C. C, 1888) 35 Fed. 210, it appeared 
that thé plaintiffs were manufacturers of prints or labels, selling them 
for the purpose of being affixed to cigar boxes and other articles. 
They copyrighted a picture representing a yoting woman holding a 
bouquet of flowers, entitled "Nosegay." From this they struck off 
prints, which they sold to dealers in cigars, substituting the words 
"Opéra Bouquet" (a name descriptive of a brand of cigars) in place of 
the word "Nosegay." An action was brought to restrain infringement 
of some of thèse prints. Judge Wallace denied a motion for a pre- 
liminary injunction, saying: 

"The facts show an attempted évasion by the plaintiffs of the provisions of 
section 3 of the aet of Congress of ,Tune 18, 1874, 'to amend the law relating 
to patents, trade-marks, and copyrights.' That section déclares in substance 
that no prints or labels designed to be used for any article of manufacture 
eau be copyrighted, but authorizes them to be registered and protected as 
trade-marks in proper cases. If the experinient of tiie plaintiffs can suceoed, 
this statute is inopnvitive \vhene\-er the prints or labels contain a pictorial 
illustration ; and it could be whoUy nuDifled by the device of printing pic- 
tures on the labels. The case of Schumacher v. Schwencke [C. C] 25 Fed. 
4(iG, is distinguishable from the présent, because in that case the court found 
that the picture copyrighted was not made to be used for labels." 

Evidently, I think, none of thèse cases détermines the exact question 
presented by the facts now being eonsidered, namely, whether a paint- 
ing possessing artistic merit, but suitable also for use as a design, may 
at the owner's élection be protected either by copyright or by patent? 
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As aiready indicated, I believè the question should be answered in the 
affirmative. But it follows that, if the owner or author treat the pic- 
ture as belonging to the fine arts and protect it by copyright, he must 
strictly obey the copyright laws. He must treat each reproduction as 
a separate copy of the original, and must mark it as Congress has pre- 
scribed. Reasonable freedom in the form of marking is permitted, if 
the substantial requisites are présent (Blume v. Spear [C. C, 1887] 30 
Fed. 629 ; Burrow-Giles Co. v. Sarony, 111 U. S. 53, 4 Sup. Ct. 379, 
28 L. Ed. 349) ; but as far as I am advised the requirement has not 
been relaxed that each separate reproduction of a copyrighted paint- 
ing must bear the statutory notice (Pierce, etc., Co. v. Werckmeister, 
72 Fed. 57, 18 C. C. A. 431). The case of Edison v. Lubin (C. C. A., 
3d Circuit) 122 Fed. 240, 58 C. C. A. 604, is not at ail in conflict with 
this statement. It was there held that a sheet containing a séries of 
4,500 small pictures, intended to be reproduced in a motion caméra, 
was a single "photograph," and was protected by a single copyright 
notice attached to one end of the sheet. The reproduction of the sub- 
ject-matter was not complète until every small picture had contributed 
its share to the total effect. Being, therefore, essentially a single "pho- 
tograph," one marking was enough. 

In the présent case the plaintiff did not attempt to reproduce the 
painting separately in order to sell the copies in that form. On the 
contrary, twelve complète copies were lithographed and printed upon 
one sheet; the picture having been so painted that each copy would 
join harmoniously with its neighbors, and the repeated design would 
thus produce a pleasing décorative effect. But there were twelve re- 
productions of the painting, while the sheet was marked in only one 
place with the notice required by law. In other words, the plaintiff, 
having copyrighted a work of the fine arts, attempted to reproduce it 
as if it had been patented as a mère design, and has naturally got into 
a fatal difficulty. The copyright could only protect the reproductions 
if each separate copy should be marked, and as this was not donc the 
statutory protection was vitiated. It is argued for the plaintiff that 
notice need only be given to the purchaser of the sheets, who is ordi- 
narily the manufacturer of the boxes or other articles to be covered, 
and that a single marking upon each sheet is ample for this purpose. 
But this argument ab inconvenienti can hâve no weight against the 
positive command of the statute. The plaintiff would pernaps hâve 
had no trouble about notice if the picture had been patented as a de- 
sign. It was intended for such a use, and the protection that was 
needed could hâve been best obtained under section 4929. But as an- 
other kind of protection was also available, and was chosen, its express 
requirements must be strictly obeyed. The court need not be astute 
in finding a way to give the plaintiff the appropriate protection that 
was offered by Congress, but was not accepted. 

It is no doubt true that difficult questions are sometimes presented 
to the Librarian of Congress in the administration of the copyright 
statutes, but in the nature of the subject such questions cannot be al- 
ways avoided. If a painting is obviously artistic, it is, I think, entitled 
to copyright, whatever the applicant may intend to do with the repro- 
ductions. Whether he can adequately protect them under the copy- 
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right law, and still use them as he may wish, is his aflfair. His com- 
mon sensé will be likely to inform him correctly upon this subject. 
If, however, the painting is obviously a mère design, lacking in such 
artistic quality as entitles it to be ranked among the productions of the 
fine arts, copyright may be properly refused. And it is not difficult to 
conceive of a third situation in which the Librarian may well be in 
doubt what his décision should be. In that event it is probable that 
he may find it most désirable not to interfère with the applicant's 
choice, leaving him to take the conséquences of his élection. As it 
seems to me, if applicants understand clearly that they cannot apply for 
protection of one kind and hope to receive protection of the other, they 
will probably be very careful to ask for precisely what they want. 
The bill may be dismissed at the plaintiff's costs. 



PENNSYLVANIA STEEL CO. v. NEW YOEK CITY RY. CO. et al. 
(Circuit Court, S. D. New York. September 21, 1910.) 

RECEIVBBS (§ 163*) PAYJfENT OF CLAIMiS— PeIOBITIES. 

An application In insolvency proeeedings agalnst a street railroad Com- 
pany for an order dlrecting the payment by the receivers of certain con- 
traet clalms In full as pret'erred daims denied, pending final détermina- 
tion of the status of other classes of clalms also clalmed to be entitled 
to préférence, and also the adjustment of accounts between the receiv- 
ers of related companies necrssary to détermine the funds available 
for the payment of such claims. 

[Ed. Note.— For other cases, see Receivers, Cent Dlg. §§ 312-^16; 
Dec. Dig. § 163.*] 

In Equity. Suit by the Pennsylvania Steel Company against the 
New York City Railway Company and others. On motion to direct 
receiver to pay certain claims. Motion denied. 

Thls is an application for an order directlng the receiver of the New York 
City Railway Company to pay out of the funds in his possession ail eontract 
clalms, wlth interest thereon, whlch hâve been allowed or may hereafter be 
allowed agalnst the New York City Railway Company for supplies, ma- 
terials, or services furnished or rendered in or about the opération of the 
Metropolitan-ïhird Avenue street railway System by the New York City Rail- 
way Company, or for any new construction undertaken or carried on by the 
New York City Railway Company prlor to September 25, 1007, the date when 
receivers were appointed. 

Byrne & Cutcheon, for complainants. 

James L. Quackenbush, for défendant. 

Masten & Nichols, for receiver Metropolitan St. Ry. Co. 

Dexter, Osborn & Fleming, for receiver New York City Ry. Co. 

LACOMBE, Circuit Judge. Thèse claims amount in ail to about 
$1,350,000, of which nearly $1,130,000 bas been allowed by the master, 
but without any distribution as between "operating" and "construc- 
tion" claims. The application is based upon the proposition that in 
equity the receiver has funds in his hands which are properly applica- 
ble to the pa)mient of thèse eontract creditors' claims to the exclusion 

•For other casea see aame topio & i numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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of ail other claimants, and that such funds are greatly in excess of the 
amount of such contract creditors' claims. 

It is now nearly three years since the New York City Railway Com- 
pany was placed in receivers' hands, and its receivers hâve collected 
large sums of money. It would be a great gratification to the court if, 
without further substantial delay, ail preferred creditors could be paid 
in full, or could at least receivé a dividend on their respective claims, 
and it was hoped, when notice of this application was given, that some 
such relief might now be granted. But the various answers of other 
parties interested and the report of the présent receiver indicate quite 
clearly that it would not be safe to make any such direction as is 
prayed for until several questions, as yet undisposed of, shall be finally 
determined. It is thought, however, that thèse questions hâve reached 
such a stage that they can be thus disposed of with reasonable expédi- 
tion. They may be hère briefly f ormulated : 

1. The application is made on behalf of creditors to the amount of 
about $1,250,000 who claim to be entitled to a préférence over ail other 
creditors. But there are other creditors who insist that they are 
equally entitled to a préférence in payment out of the funds in receiv- 
er's hands. 

In the first place, there are tort claims, for personal injuries, aggre- 
gating nearly $1,850,000. Contention has been made that such claims 
for damages resulting from accidents which happened before the ap- 
pointment of receivers through négligent opération of the railway by 
défendant should rank with claims for labor and materials supplied 
for operating the road. This contention came up incidentally over two 
years ago upon an application to adopt certain rules and classification, 
contained in some books relating to street railway accounting, as the 
basis for classification of claims, and to direct receivers to follow such 
classification. 

The court treated the application as directed really to obtain a rul- 
ing as to the status of such claims. Référence was had to confîicting 
décisions in the fédéral courts, and the opinion of the Circuit Court 
of Appeals in the Eighth Circuit (St. Louis Trust Co. v. Riley, 70 Fed. 
32, 16 ce. A. 610, 30 L. R. A. 456) was concurred in and followed. 
The application was denied, and it was held that such tort claims ac- 
cruing prior to receivership rank with gênerai unsecured claims and 
should be so classified. Penn. Steel Co. v. New York City Ry. (C. C.) 
165 Fed. 457. It was supposed that this décision would be reviewed 
on appeal, but no appeal was ever taken, possibly because the applica- 
tion was a summary one, and it was thought better to secure final dé- 
termination on some testimony. Subsequently, upon request, the court, 
on April 37, 1909, filed a mémorandum instructing the spécial master 
that he should,; "upon notice and after hearing, report what, if any, 
claims should be classified as preferred-" Whether or not any te.st case 
as to the status of personal in jury claims has been made up before the 
spécial master the court is not advised ; but it certainly would seem 
that this question might speedily be submitted to him and put in con- 
dition for securing a décision of the Circuit Court of Appeals, which 
would finally dispose of it. 
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It appears that the only committee of tort creditors of which the 
court has any knowledge expresses, by counsel, its assent to the pend- 
ing application ; but how many such creditors it represents does not 
appear, and the assent is guardedly expressed as follows: 

"ïhe tort creditors will prol)îiWy consent to the proceedlng and are fully 
protected by the remaiuing fuuds." 

Under ail thèse circumstances, it cannot be assumed to be finally set- 
tled that the preferred claims will not be increased in the amount of 
$1,850,000. 

In the next place, there are claims filed by the city of New York for 
car license fées amounting to nearly $200,000, which the city claims 
are preferred. It is stated in a brief filed in support of this motion 
that this question was determined adversely to the city by the Circuit 
Court of Appeals in the Third Avenue-American Surety Co. Case, 180 
Fed. 710. But that case was complicated with a question of subroga- 
tion. Another appeal, which involves the point, has been taken, but 
is not yet argued. 

The city has also filed claims for upwards of $4,500,000 percentage 
of gross earnings and upwards of $9,000,000 for penalties, on ail of 
which it insists that it is entitled to a préférence. The brief above re- 
ferred to asserts that the city has agreed to withdraw thèse claims ; but 
it has not yet done so, and so far as the record shows there are now 
upwards of $15,000,000 of claims on which a préférence is claimed, ir- 
respective of those of the contract creditors who make this application. 
Thèse might be disposed of expeditiously (as to their status) ; but, un- 
til that has been done, it would not be wise to undertake to pay a divi- 
dend to any claimant Of a préférence. 

3. The petitioners show that the receiver has collected over $6,500,- 
000 on two choses in action of the New York City Railway Company 
recently settled. See mémorandum of July, 1910. Of this sum, how- 
ever, $3,500,000 cannot now be disturbed. On March 30, 1908, that 
amount of receivers' certificates was authorized. 161 Fed. 787. In- 
asmuch as the proceeds thereof were to be devoted exclusively to the 
improvement, acquisition, and préservation of property of the Metro- 
politan Street Railway covered by both mortgages, this court directed 
that the certificates should be a lien onlj on that property. 165 Fed. 
455. The Court of Appeals reached a différent conclusion. It did not 
détermine definitely or finally how much should be redeemed by the 
estate of either company, nor even whether the New York City Com- 
pany's estate should redeem anv part of them ; ail such questions being 
reserved. 163 Fed. 242. 245, 90 C. C. A. 188. And in the décision 
of that court, affirming decree of foreclosure in Guaranty Trust Com- 
pany V. Met. St. Ry. Co., 177 Fed. 925, provision was made for a fund 
in cash ($10,000,000) abundantly sufficient to provide for thèse certifi- 
cates and for ail other claims against that company. Nevértheless, 
it was ordered that this issue of receivers' certificates should be se- 
cured by lien upon ail the property of both companies, including the 
two choses in action, which hâve been recently settled. Of the pro- 
ceeds of thèse choses in action, therefore, $3,500,000 must be held 
until ail thèse certificates (and the renewal certificates) are fully paid, 
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or a fund sufficient to pay them, from whatever source or sources 
such fund may corne, shall hâve been segregated and specially de- 
posited for their rédemption. This court cannot alter the contract 
upon which its receivers borrowed this money. The certificate holder 
is entitled to ail the security he bargained for. 

3. It is net now known to how much of the money: collected on 
thèse two choses in action the New York City receiver has a clear 
title. Two différent actions, one at law against the Metropolitan 
Securities Company, the other in equity against the same compahy 
and several individuals, were settled at the same time for a lump sum. 
No appropriation of payment to either indebtedness was made by 
the parties paying the money, and there was no statement in the of- 
fer of settlement which would in^icate any attempt by the diebtors to 
make such appropriation. That being so, the question how the money 
paid shall be appropriated is to be decided by the creditor, and, since 
the creditor is a receiver, he will presûmably take the instruction of 
the court thereon. This matter of appropriation is important, be- 
cause it is understood that claim will be made on behalf of the Met- 
ropolitan Company that to the whole, or to some part, of the proceeds 
of the action at law it is equitably entitled, and that such proceeds 
are impressed in Receiver Ladd's hands with a trust in its favor. 

It would seem, however, that this question may be quickly dis- 
posed of by submission of it to this court upon application to instruct 
receiver how to appropriate the payment, and by review of décision by 
the Court of Appeals. The rule giving receivership controversies a 
préférence would insure a prompt settlement of the question. 

4. Petitioners show a very large apparent balance in the hands of 
the New York City Railway receiver by charging up to him every- 
thing that, since September 24, 1907, has come to the hands of him- 
self and of his predecessors, and crediting him with no disbursements. 
The fact is, ho\yever, that a large part of the money thus received 
bas been actually paid out. Whether it is to be returned to this re- 
ceiver, or not, cannot now be determined. Nor can it be now de- 
termined whether various charges — for use and occupation of other 
roads, for personal injuries through négligence of receivers' operat- 
ing agents, etc. — are, or not, to be met out of the money still in 
the hands of Ladd, receiver. A brief référence to the past history 
<3f the receivership will more clearly indicate the question which must 
first be decided. 

On September 24, 1907, Messrs, Joline and Robinson were ap- 
pointed receivers of ail the property of the New York City Railway 
Company, lessee of the Metropolitan-Third Avenue System, and a few 
days later they were also appointed receivers of the property of the 
Metropolitan Street Railway Company, the lessor. When the same 
receivers were thus appointed the court said : 

"The interests of lessor and lessee are différent and In a sensé diverse. 
Nevertheless It seems practlcable to adjust ail questions in a single receiver- 
ship. In this circuit it is not the practice for receivers to concern themselves 
with plans for reorgauizatlon. Their sole functions are to hold the property 
intact, operating it as efficieutly for the publie service as their resources 
will admit, to ascertain the liabilities, to marshal the assets, and eventually 
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to sell it to the best advantage and apply the proceeds ratably to the pay- 
ment 0f the liabillties. It is thought that the présent receivers can do this 
as holdera of the interests of both lessor and lessee. Should future expéri- 
ence seem to Indieate that a separate trustée for one of the parties is re- 
qulred, some way to meet the difficulty will be found." 157 Fed. 442. 

Subsequently a stockholder of the Metropolitan asked that separate 
receivers be appointed for that company, on the ground that its in- 
terests and those of the New York City Railway were independent 
and opposing. This application was denied January 7, 1908. After 
quoting from the former opinion, the court said: 

"Nothing has occurred since to indieate the necessity for tlie appointment 
of separate receivers. The only controversies now presented between lessor 
and lessee of the property of the Metropolitan Street Railway Company arise 
eut of the lease, and are oonflned practically to the question: What shall 
be done witli the moneys received from operating the property? Shall any 
surplus over operating expenses go to lessor or to lessee, or rather to their 
creditors? Shall any partieular expenditure be charged against lessor's or 
lessee's interest? Inasmuch as receivers are expending such money only as 
is required to operate the railroad property as a unitary systeui and to 
maintain it in proper condition to render efficient public service, and are not 
to malie any distribution until after liquidation of the claims, thcse ques- 
tions do not require immédiate answer. The receivers can perfectly well dis- 
eharee their funetions as operating conservntors of the property without the 
addition of other receivers, and there would be praetical difficulties in the 
way of undertaking to operate the same road at the same time with two 
différent sets of receivers." 

After providing for the représentation of ail conflicting interests by 

allowing committees to intervene, it was said: 

"In this way ail diverse interests are at ail times represented by persons 
whose Personal interest it is to press thr;r claims, and the receivers are left, 
as they should be. f ree to operate and préserve the property for the ultimate 
beneût of ail." 160 Fed. 222. 

Subsequently, on July 16, 1908, conditions having changed — a fore- 
closure suit being prosecuted — Col. Ladd was appointed separate re- 
ceiver of the property of the New York City Railway Company, ap- 
pointment to take effect July 31, 1908, at midnight. Référence may 
be had to the opinion then fîled for the theory of the receivership 
which continued from October 1, 1907, to August 1, 1908. See 165 
Fed. 463. The situation as originally presented was a complicated 
one until foreclosure simplified it; and it seemed) then and seems still 
the better way to consider the receivers as acting in a dual capacity, 
representing both companies, but, so far as the public was concerned, 
using money indifferently, from whatever source it came, to secure 
an efficient service and effect a restoration of the property, which was 
in a déplorable condition. Subséquent accounting between the two 
estâtes would détermine what money should hâve been thus used and 
upon which estate lay the burden of keeping up the property as a 
going concern. 

In the opinion last cited language is used which would seem to 
indieate that the court considered the lease as still in force; but up 
to that time the question when it terminated, or whether it had ter- 
minated, had not been raised nor argued, and it was not then, and 
has not been since, decided. The court was convinced that the method 



160 .182 FEDERAL EEPORTIOll. 

pursued was entirely safe because, if any money of the New York 
estate was used to meet expansés which the Metropolitan estate oiight 
to bear, it would be replaced on final accounting from the income or 
the corpus. This court secured such repayment by directing a sale 
subject to lien therefor. 166 Fed. 569, and 168 Fed. 937. The Court 
of Appeals modified this decree by prô-viding that the purchaser on 
foreclosure should pay $10,000,000 of his bid in cash. See 177 Fed. 
935. If it should turn out upon final accounting between the tvvo 
estâtes that money of the Metropolitan was used to meet expenses 
which the New York estate ought to bear, the receiver of the latter 
has abundant funds to replace the same. 

Référence may also be had to 170 Fed. 335, and 171 Fed. 1015 
(subsequently affirmed by the Court of Appeals, 172 Fed. 659, 97 C. 
C. A. 185), for further référence to the keeping of the accounts. The 
situation a:t the outset was further complicated by the circumstance 
that the System for the first few mdnths was operated at a loss. 

Accounting between the two estâtes was ordered some time ago 
(170 Fed. 335), and it is understood that after many months of hard 
work the auditor's department has the account and vouchers in shape 
to submit to the spécial master. That officer, however, will be at once 
confronted with the crucial question whether the lease continued in 
force until August 1, 1908, or whether its obligations ceased to be 
binding on either estate on October 1, 1907. Thèse opposing thé- 
ories will be vigorously supp.orted bef ore him by conflicting inter- 
ests, and there will probably be rauch to be said on both sides of the 
question. It is manifest that the final balance to be struck between 
the two estâtes will vary by hundreds of thousands, if not by mil- 
lions, of dollars, de;pending upon which theory may be adopted. It 
would certainly be unwise to make large payments from funds now 
in the possession of the New York City Railway receiver until it is 
determined whether or not there may be a large balance charged 
against its estate. 

Moreover, this accounting may be a long, difficult, and expensive 
opération, and it would be most unfortunate if: the spécial master 
should conduct it to a conclusion upon one theory only, to hâve his 
conclusion reversed by the court of last resort, leaving the work to 
be done ail over again on some other theory. This might be avoided 
by an application to this court to instruct the spécial master that in 
stating thèse accounts he should consider the lease as terminating 
on such a date, or as continuing in force till such another date, or 
to give him any further instructions which may be thought neces- 
sary. That application may be made on any parts of the record 
which may be material, and on further évidence, if necessary. It 
surely ought not to take long to submit this question, and when it 
is finally disposed of the accounting will be greatly simplified and 
can be much sooner disposed of. 

In view of ail the considérations above set forth, the court is not 
persuaded that the receiver should forthwith pay out of the funds 
in his hands the whole or any substantial part of the claims of thèse 
petitioners. 

The motion is denied. 
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UNITED STATE. S v. BELLJI. 

(Circuit Court, E. D. Oltlalioraa. Septeinber 26, 1910.) 

(No. Eq. 884.) 

1. INDIANS (§ 27*) — L'ANDS— EiGHT OF T'NITED STATES TO M.UNTATN" SUIT. 

Ttie United States may maintiiin a suit in its own name to cancel 
a deed to allotted Indian lands, altUou};li made under an order of court, 
If ttie sale was in violation of tlie statutory restrictions on aliénation. 

[Ed. Note. — For other cases, see Indians. Dec. Dig. § 27.*] 

2. Indians (§ 20*) — Lasd — Cosstbuction of Gênerai, Allotment Statute — 

Resieiction on Aliénation — Lakd of Deceased Allottee. 

The gênerai allotment act (Act Feb. 8, 1,887, c. 110. § 5, 24 Stat. 389). 
as aniended by Act Feb. 28, 1891, e. 3.8.3, 2fi Stat. 794, provides tliat pat- 
ents shall issue for lands allotted to Indians in severalty thereunder 
conditioned that the United States will liold the land for the poriod of 
25 years in trust for the sole use and bencHt of the allottee or liis lieirs 
in case of his death, and that any conveyance or contract miule respect- 
ing such lands before the expiration of that finie shall he absolutely nuU 
and void: "Provided that the law of descent and partition in force in 
the state or territory where such lands are situated shall apply thereto 
after patents therefor hâve been executed and delivered except as here- 
in otherwise provided ; and the laws of the state of Kansas resnlating 
the descent and partition of real estate shall, so far as praeticable, ap- 
ply to ail lands in the Indian Territory which may be allotted in sever- 
alty under the provisions of this act." Held, that such proviso adopting 
the laws of descent of the state vi'as merely for the puriio,<-'e of providing 
a rule by which the heirs should be determined, and that the partition 
statutes were adopted only so far as they provided for a division of the 
land in case the heirs could not agrée to hold it in comnion ; that there 
waa no intention of ahrogating the trust in any case, and the clause 
"except as herein otherwise provided" exchuled the application of a 
provision of a state partition statute authorizing a sale of the land 
where it could not be advantageously divided ; and that such a sale of- 
land in the Indian Territory, although under an order of court based on 
the Kansas statute, was null and void. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 20.*] 

3. Statuies (§ 219*) — Extrinsic Aids to Construction — Executive Con- 

struction. 

Where the language of a fédéral statute is not clear and there is 
doubt as to its proper construction, the courts will give niuch weight to 
the construction given It by the department charged with its exécution. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 296, 297; Dec. 
Dig. § 219.*] 

In Equity. Suit by the United States against Charles Bellm. On 
demurrer to bill. Demurrer overruled. 

Paul A. Ewert, for the United States. 
S. C. FuUerton, for défendant. 

• CAMPBELL, District Judge. This is a suit by the United States 
to cancel a certain instrument, purporting to be a deed from the United 
States marshal for the Northern District of Indian Territory, to the 
défendant, conveying to him the land in controversy. The land in- 
volved was originally allotted to one Pa-lo-sah, or Lucy Doherty, an 
Indian of the Eastern Shawnee Tribe, under the provisions of the 

*For other cases see same toplc & § numehe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
182 F.— 11 
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gênerai allotment act (Act Feb. 8, 1887, c. 119, § 5, M Stat. 389), 
as amended by Act Feb. 28, 1891, c. 383, 26 Stat. 794. The allottee 
afterwards died, and in February, 1903, it appears that her heirs or 
a part of them filed a bill in the United States Court for the Northern 
District of Indian Territory, praying a détermination as to heirship, 
and that the land be partitioned among the heirs of the deceased al- 
lottee, and as provided by the laws of Kansas. In due time, the mat- 
ter was heard, and the court by its decree established the lawful heirs 
of the allottee, but further found that the land could not be parti- 
tioned among the heirs without a manifest in jury to the estate, and, 
following a provision of the Kansas law relating to partition, which 
provides that in such cases the land may be ordered sold and the pro- 
ceeds divided among the heirs according to their respective interests, 
directed that this land should be sold and the proceeds so distributed. 
Pursuant to this order, the land was ofïered at public sale by the mar- 
shal, and, the défendant being the highest and best bidder therefor, 
the land was sold to him. Thereafter the court confirmed the sale, 
and directedl the marshal to exécute a deed therefor to the défend- 
ant, which was donc. It is this deed which the government now seeks 
to set aside and cancel, as a doud on the title to the land. The de- 
fendant has demurred to the bill, and it is this demurrer that is now 
being considered. 

The several grounds of the demurrer, I think, may be reduced to 
but two questions : The capacity of the United States to maintain 
the suit, and the contention that there is no equity in the bill. If the 
government may maintain this action in its own name, then the fact 
that the amount in controversy does not appear to exceed $2,000, ex- 
clusive of interest and costs, is immaterial. United States v. Sayward, 
160 U. S. 493, 16 Sup. Ct. 371, 40 L. Ed. 508. If the attempted sale 
of this land, even though by order of court, was in violation of the 
acts of CongfésS relating to its alienability, and under the law as it 
then existed it was unlawful, even though it might appear that it was 
impracticable to divide it among the heirs, then the government may 
maintain the action. United States v. Rickert, 188 U. S. 432, 23 Sup. 
Ct. 478, 47 L. Ed. 532; United States v. Flournoy, etc., Co. (C. C.) 71 
Fed. 676; United States v. Allen (C. C. A.) 179 Fedl. 13. This brings 
us to a considération of the acts under which this allotment was made 
and held. , The gênerai allotment act of February 8, 1887 (24 Stat. 
388), as amended February 28, 1891 (26 Stat. 794), contained the fol- 
lowing provisions: 

"Sec. 5. That upon the approval of the allotments provided for in this act 
by the Secretary of the Iiiterior, he shall cause patents to issue therefor in 
the name of the allottees, which patents shall be of the légal efCect, and dé- 
clare that the United States does and will hold the land thus allotted, for 
the period of twènty-flve years, in trust for tlie sole use and beuefit of the 
Indian to whom such allotment shall hâve been made, or, In case of his de- 
cease, of his heirs according to the laws of the state or territory where such 
land Is located, and that at the expiration of said period the United States 
will convey the same by patent to said Indian, or his heirs as aforesaid, in 
fee, discharged of said trust and free of ail charge or incumbrance what- 
soever: Provided, that the Président of the United States may in any case 
in his discrétion extend the petiod. And if any conveyance shall be made 



UNITED STATES V. BELLM. 163 

of the lands set apart and allotted as herein provided, or any contract made 
touching the same, before the expiration of the tlme above mentloned, such 
«onveyance or contract shall be absolutely nuU and Told: Provided, that the 
law of descent and partition in force in the state or territory where such 
lands are situate shall apply thereto after patents therefor hâve been ex- 
ec-uted and delivered, exeept as herein otlierwise provided; and the laws of 
the state of Kansas, regulating the descent and partition of real estate shall, 
KO far as practieable, apply to ail lands in the Indian Territory which may 
be allotted in severalty under the provisions of this act." 

Utider date of March 5, 1891, pursuant to the foregoing acts, a trust 
patent was issued from the government to the allottee for the allot- 
ment in controversy, the habendum clause of which is as f ollows : 

"Know ye that the ITnited States of America, in considération of the 
promises and in accordanee with the provisions of the fiftb section of said 
act of Congress of February 8, 1887, hereby déclares that it does aud will 
hold the land thns allotted (subject to ail tlie restrictions and conditions con- 
tained in said flfth section) for the period of twenty-five years, in trust for 
tlie sole use and beneflt of the said Pa-loisah or Lucy Doherty, or in case of 
her decease, for the sole use of her heirs, according to the laws of the state 
or territory where such land is located, and that at the expiration of said 
l>eriod the United States will convey the same by patent to said Indian, or 
her heirs, as aforesaid, in fee, discharged of said trust and free of ail charge 
or incumbranee whatsoever: Provided, that the Président of the United 
States may, in his discrétion, extend the said period." 

Did Congress by the proviso to section 5 of the gênerai allotment 
act applying the laws of descent and distribution to thèse Indian al- 
lotments intend that in cases where it might appear to the court to 
be of manifest in jury to the interests of the heirs to divide the same 
the lands might be sold under order of court ? The gênerai provision 
is that the laws of descent and partition of the state in which any al- 
lotment is situated shall apply thereto, exeept as in the act otherwise 
provided. In applying this gênerai provision, however, it became nec- 
essary to designate the particular laws of descent and partition which 
should govem in Indiian Territory, for the reason that there was then 
no organized state or territorial government in Indian Territory ; and 
hence the laws of Kansas on thèse subjects were adopted "so far as 
practieable." It is not questioned that the laws of descent applicable 
in any such case determined who should be the heirs to the allotment 
of any deceased allottee, and that such heirs hâve the same rights as 
were enjoyed by the allottee under his trust patent, subject to the same 
restrictions; nor is it questioned that the allotment might be diivided 
among the heirs as provided in the particular jurisdiction for parti- 
tion of land among persons not Indians. But it is contended by the 
défendant, and denied by the complainant, that as provided in the 
Kansas law, if partition cannot be made without manifest injury, the 
commissioners appointed by the court were authorized to value and 
appraise the property, whereupon any one or more of the parties might 
elect to take the property at the appraisement, or, in case that should 
not be donc, that the court should make an order directing the sher- 
iflf to sell, as in the case of real estate on exécution, but at not less 
than two-thirds of the appraised value, and, if such sale should be 
approved by the court, the sheriff should exécute a deed to the pur- 
chaser. 
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On May 27, 1902, Congress passée! an act (Act May 27, 1902, c. 
888, 32 Stat. 275) relating to sale of inherited lands, readiing as fol- 
lows: 

"Sec. 7. That tlie adult heirs of any deceased Indian to whom a trust or 
other patent contaiiilnf? restrictions upon aliénation has been or sliall be 
issued for lands allotted to liim may sell and convey the lands inherited from 
Kuch décèdent, but in case of minôr heirs their interests shall be sold only 
by a guardian duly appointed by the proper court upon the order of such 
court, made upon pétition filed by the guardian, but ail such convey ances 
shall be subjeet to the approval of the Seeretary of the Interior, and when 
So approved, shall convey a fuU title to the purchaser, the same as if a final 
patent vcithout restriction upon the aliénation had been Issued to theallottee. 
AU allotted land so alienated by the heirs of an Indian allottee and ail 
land so patented to a white allottee shall thereupon be subjeet to taxation 
under the laws of the state or territory where the same is sltuate: Provided, 
that the sale herein provided for shall not apply to the homestead dtiring the 
life of the father, mother, or the minority of any child or children." 

This act was also in force at the time the allotment under consid- 
ération was by the court ordered sold and when the marshal's deed 
was executed. It appears that the deed was never approved by the 
Seeretary of the Interior. My attention is not directed to, nor hâve 
I been able to find, any reported case where this question has been con- 
sidered. On December 4, 1905, on a request from the Seeretary of 
the Interior, the Attorney General had occasion to consider the ques- 
tion whether the United States Court for Indian Territory had ju- 
risdiction to decree a partition and sale of inherited Indian lands in 
the Quapaw Tribe, covered by patent, without the approval of the 
Seeretary. 25 Opinions of Attorneys General, p. 532. By Act April 
28, 1904, c. 1824, 33 Stat. 573, as appears from the opinion, Congress 
had provided! that the laws of Arkansas, theretofore put in force in 
the Indian Territory, should be continued and extended in their opéra- 
tion so as to embrace ail persons and estâtes in said territory, whether 
Indian, freedmen, or otherwise, and conferred full and complète ju- 
risdiction upon the district courts in said territory in the settlement 
of ail estâtes of decedents, the guardianship of minors, and incom- 
pétents, whether Indians, freedmen, or otherwise. On the question 
as to whether this act gave the courts jurisdiction to decree such sales 
without the Secretary's approval, he says : 

"Under this and pi'ior laws the courts bave exercised jurisdiction to détermine 
the claims of descent in the cases of allotments, and I do not understand that 
you intend to raise any doubt of their jurisdiction except as to their right 
to "order a sale without you r approval, and c-oncerning the necessity for no- 
tice to the United States of the proposed proceeding in court leadiug up to 
the sale. It is my opinion that the laws giving the courts jurisdiction, in- 
cluding that of April 28, 1901, do not disturb the authority of the Seeretary 
to approve or disapprove the sales. If the act of 1904 should be regarded 
as taking away the power of the Seeretary, the resuit would be that the 
lands could not be sold at ail, siueè the only authority to do away with the 
25 years Inalienability is the act of 1902, authorizing sale to be made with 
the Secretary's approval ; but I am convinced that there was no intention 
to interfère with yo\ir authority in that regard." 

It is hère expressly held that the only authority to do away with 
the 25 years' inalienability is the act of 1902, quoted above, relating 
to the sale of inherited lands, subjeet to the Secretary's approval. This 
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amouiits to holding that by the proviso providing for partition Con- 
gress did not intend that the portion of the partition statute relating 
to sale of the allotment should apply, notwithstanding the gênerai 
restriction upon aliénation for the term of 25 years. This départ- 
mental construction of the acts in question is entitled to much weight. 
As said by Justice Brown in U. S. v. Ala. R. R. Co., 142 U. S. 616, 

12 Sup. Ct. 306, 35 L. Ed. 1134: 

"It Is a settled doctrine of this court that in case of ambiguity the judicial 
department will lean in favor of a construction given to a statute by the de- 
partmeut cliarged with the exécution of such statute." 

Where there is any question of doubtful construction and the lan- 
guage of the statute is not clear, the construction given to it by the 
department charged with the duty of enforcing it is given much 
vi^eight. Of course, where the language is clear and not fairly suscep- 
tible of more than one construction, a clearly erroneous departmental 
construction would not be followed. U. S. v. Tanner, 147 U. S. 661, 

13 Sup. Ct. 436, 37 L. Ed. 321. To my mind, the construction of sec- 
tion 5 of the gênerai allotment act with the proviso relating to de- 
scent and partition is not entirely free from doubt. It was presumably 
the opinion of the judge of the Northern District of Indian Territory 
that the provision of the Kansas partition statute, relating to sale of 
the property, applied; otherwise, he would not bave ordered the land 
sold. It will be noted that the laws of descent and partition are to 
apply, "except as herein otherwise provided." What is it referred to 
as being "herein otherwise provided" ? There is no provision in the 
act contrary to the descent of the allotment on the death of the allot- 
tee to bis heirs, because it is provided that the land shall be held by 
the United States in trust for the use and benefît of the allottee, or, 
in case of bis decease, of bis heirs. There is no provision in the act 
contrary to a partitioning of a deceased allottee's land among bis heirs 
according to their respective interests, at least pending the issuance of 
final patent ; but there is the gênerai provision against aliénation either 
by the allottee or the heirs pending the issuance of the final patent, 
and, this provision is in conflict with that portion of any partition 
statute which might as in the case of the Kansas statute provide for 
the sale of the inherited land under given circumstances. Regarding 
statutory provisos, Circuit îudge (now Justice) Eurton, speaking for 
the court, in Baggaley v. Pittsburg, etc., Iron Co., 90 Fed. 636, 33 C. 
C. A. 202, said : 

"We are not unmindful that the ordinary oflice of a proviso is to except 
out of an act that which would otherwise he includert. but this rule must 
not be carried too far. Such clauses are ofteu hitroduced from excessive 
caution, and for the purpose of preventing a possilile misintcriiretation of the 
act by including therein that whicli was not iiiteuded. The rule is therefore 
not one of nniversal application, and must yield tothe cardinal rule wbi'-li 
requires a court to give effect to the gênerai intent, if that can be discovcred 
within the four corners of tlie act." 

The "patent" under which the allottee, Pa-lo-sah or Lucy Doherty, 
held was what the courts bave come to term a "trust patent." Of this 
instrument Justice Harlan, in United States v. Rickert, supra, says: 

"The Word 'patents,' where it is first used in this section, was not happily 
choseu to express the thought which, it is clear, ail parts of the section be- 
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ing eonsldered, Congresa intended to express. The "patents' here rcferred 
to (although tfiat word had varions meaiilngs) were, as the statute plalnly 
Imports, nothing more than Instruments or memoranda in wrtting, designed 
to show that for a perlod of 25 years tbe Dnited States would hold tbe land 
allotted, in trust for the sole use and benefit of the allottee, or. In case of 
hls death, of his helrs, and subsequently, at the expiration of that period, 
unless the tlme was extended by the Président, convey the fee, discharged 
of the trust and free of ail charge or incumbrance. In other words, the 
United States retained the légal title, giving the Indian allottee a paper 
or wrlting, Improperly called a patent, showing that at a partleular tlme in 
the future, unless it was estended by thf Président, he would be entitled to 
a regular patent conveylng the fee. This interprétation of the statute is 
In harmony with the explidt déclaration that any conveyance of the land 
or any eontract touehing the sarae while the United States held the title 
In trust should be absolutely null and void. So that the United States re- 
tained lits hold on the land allotted for the perlod of 2.ï years after the al- 
lotment, and as much longer as tJhe Président, in his discrétion, should dé- 
termine." 

It is my opinion that having provided that the allotment should be 
held in trust for the benefit of the heirs in case of an allottee's death 
the proviso adoptingj the laws of descent of the state was merely for 
the purpose of providing a rule by which the heirs could be determined, 
and that the partition statute was only adopted so far as it provided for 
a division of the land by a court proceeding in case for any reason 
the heirs could not agrée to hold it in common pending the issuance 
of final patent conveying the fee. While, as it appears the court found 
in this case, it might occasionally happen that a division in kind could 
not be advantageously made, I think that, notwithstanding this, it was 
the intention of Congress that withoiit exception any conveyance of 
the land or any eontract touehing the same while the United States 
held it in trust should be absolutely null a:nd void. Thus the law 
stood until the aet of 1902, supra, providing for the sale of inherited 
allotments by the heirs, subject to the approval of the Secretary of the 
Interior. The heirs in this case could hâve availed themselves of this 
statute, and, by proper probate court proceedings in case of minors, 
and securing the Secretary's approval, hâve legally disposed of the 
land. If the aet did not authorize the sale of the land as attempted in 
this case, then the fact that it was oursuant to a decree or order of 
court lends no validity to the transaction. Goodrum v. Buffalo, Ï62 
Fed. 817, 89 C. C. A. 525. 

For the foregoing reasons, the demurrer will be overruled. 



In re KTTH. 

(District Court, M. D. Pennsylvanla. October 19, 1910.) 

No. 1,681. 

1. Bankruptot (} S26*) — ^Cancellation— Set-Off. 

Where certain mechanlcs and materialuien, construetlng a building for 
a bankrupt, had claims for which they were entitled to liens, such liens 
were not canceled, elther in whole or In part, by several book accouuts for 

««"«r other caaes see same toplc & i ndmbbb tn Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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supplies f urnished by the bankrupt to the lien dalraants ; the right of set- 
off being permissive, and not obligatory. 
[Ed. Note. — For otUer cases, see Bankruptcy, Dec. Dlg. § 326.»] 

2. Bankruptct (§ 178*) — SiEcnANics' Liens— Fraudulent Assignment. 

A bnnlirupt owtied a building snb.lect to mechanics' liens amountlng t» 
over $2.000. He also held bock aecounts against the lien claimants amonnt- 
Ing to nearly .$1.800. The banknipt's two sons, who clerked for him, knew 
he was in financ-ial extremity. and a few days before he executed an as- 
sisnment for the beneflt of creditors the sons purchased the mechanics' 
liens, and with the money the lien claimants paid the bankrupt the twok 
acconnts. There wns no cbiim that the sons bought the liens to relieve 
their father from fînancial pressnre, nor were the claiins purchased at a 
discount. Tbere v\ns also no snfficient showing as to the source from 
v.hich the son.'? procnred the money with which to purchase the clalms; 
the proymrty of one heing hpavily niortgaged and the other belng only a 
few years eut of collège. Held, that such assignments, other than a clalm 
asainst which there was no connter book aceount, were eollusive and 
friindulent. and that the liens were not viilid in the hands of the sons, as 
against the rights of the bankrupt's gênerai creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. f 178.*] 

In Bankruptcy. In the matter of bankruptcy proceedin^s aeainst 
F. K. Kyte. On exceptions to the report of a référée making distribu- 
tion on a sale of real estate. Exceptions sustained. 

See, also, 174 Fed. 867. 

W. H. Goodwin, for trustée. 

O. F. Harvey, Jr., for mechanics' liens. 

ARCHBALD, District Judge. The trustée excepts to the allow- 
ance of certain mechanics' liens entered against the bankrupt's prop- 
erty, which are now held, by assignment from the original claimants, 
by W. H. Kyte and O. Y. Kyte, two sons of the bankrupt. Thèse liens 
were for work and materials that went into the enlargement of the 
bankrupt's store building, and ail but one were subject to set-oflfs on 
book aecounts for material sold by the bankrupt out of the store to 
the original claimants. But, instead of thèse aecounts being used to 
reduce the claims, the claims were taken over by the sons, and the bank- 
rupt collected the aecounts, and then made an assignment for the ben- 
efit of creditors. It is charped that this was a eollusive arrangement, 
and that the sons, to whom the claims were assigned, take nothing in 
conséquence. 

The facts with regard to the several liens are as follows: 

A. G. Holl had a claim of $''0, wliich was paid by check of O. Y. 
Kyte, September 3, 1907, and a lien entered for it September 5, in 
the name of the claimant, by tlie attorney of O. Y. Kyte ; the assign- 
ment of the lien being executed September 13, 1907, but not recorded 
until February 5, 1908, nearly six months afterwards. Agîiinst this 
claim there was no counter book aceount. 

B. Manganiello had a claim of $544.09, which was entered in the 
same way September 5, 1907, and an assignment executed to O. Y. 
Kyte September 6, which was filed September 27. The lien was 
drawn up and sworn to on August 37, and the same day the claimant 

*For atber cases see same toplc & i siOMuaa. is Dec. & Am. Oigs. 191)7 to <luce, & Rep'r Indexe» 
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was paid by check of O. Y. Kyte, and the next day he paid his book 
account to the bankrupt, amounting to $243.16. There was aiso an 
account against him for the month of August, amounting to $58.35, 
which he paid to the bankrupt September 7, the day after the latter 
had made a gênerai assignment for the benefit of creditors to one Rob- 
ert Taylor. 

The Drury Manufacturing Company had a daim of $198.83, whicb 
was paid by check of O. Y. Kyte September 5, and an assignment 
executed to him September 6, the lien being entered October 22, in 
the name of the original claimant, and the assignment not being re- 
corded until February 8 following. The book account against this 
Company amounted to $359.96, and was paid by check bearing date 
August 31 ; but, by the indorsement on this check and the one b}' 
which the company was paid for its lien, the two were evidently put 
through the bank on September 6, together. 

C. C. Garrison had a claim of $129, which was entered September 5, 
1907, and assigned to O. Y. Kyte September 6 ; the assignment not 
being recorded until February. This claim, although amounting to 
$129, was bought up by O. Y. Kyte for $115, and a check for that 
amount given by him August 31, the date that the statement of lien 
was drawn up and sworn to. And on September 3 the claimant gave 
the bankrupt his check for the same amount, $115, which was credited 
on his book account. There was a small balance, $11.06, which re- 
mained unsettled, of which no account seems to bave been taken. 

John J. Reilly had a claim of $724, which was duly entered Septem- 
ber 5, 1907 ; the statement of lien having been prepared and sworn 
to August 28 preceding. Against this claimant there was a book 
account due the bankrupt of exactly the same amount, notwithstanding 
which fact, on August 30, he was paid by check of O. Y. Kyte to 
the order of W. H. Kyte, the other son, for $724, and this identical 
check was indorsed over to the bankrupt, in payment of the book 
account. This liein was assigned to W. H. Kyte ; the assignment being 
executed September 30, but not put on record until February 8, 
like some of the others. W. H. Kyte testifies that the money repre- 
sehted by the check of O. Y. K}'te, which was used in the transaction, 
was his money, which was in bank in the name of his brother, and in 
order to make the account good for it he put $300 that day into the 
bank, going to his house to get it, which, with $150 previously depos- 
ited on August 13, and $275 also on August 30, together made up 
$725. The $150 put in on August 13 was a check of the bankrïipt 
to O. Y. Kyte, and was said to be for wages, and there was also an- 
other check of like amount, which went into the account, and was said 
to hâve also been for wages due W. PI. Kyte, his brother. 

William Myers had two claims. The statement of lien for the first 
one, which was $311.37, was made out and sworn to August 26, 1907, 
and entered up September 5, and the same day assigned to W. H. 
Kyte, although the assignment was never recorded. There was an 
account against this claimant on the books of the bankrupt, amounting, 
after certain allowances, to $294.54, on which there was paid $287. o(!, 
leaying a small balance of $7.18, which was carried forward. Tliis 
payment was by check bearing date July 23, but was evidently not 
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made until some time along in August, crédit being given for it on 
the August 1 statement. 

The second claim was for $53.43, for work donc after the other, 
and was filed October 22, and assigned to W. H. Kyte October 29 ; 
the assignment, the same as the other, never being put on record. 
There was also a further book account against this party for goods 
sold in August, which, with the balance carried f orward f rom July, 
amounted to $61.20. And this, on September G, was receipted in 
full by the bankrupt. The aggregate of the two mechanics' Hens and 
of the two book accounts, it will be noted, closely approximate. 

The référée allowed thèse daims, holding that the book accounts 
against the claimants did not operate to cancel them, whatever right 
there may hâve been to a set-off. And he also accepted the testimony 
of W. H. Kyte and O. Y. Kyte that they had paid for the daims with 
their own money. It was recognized that the existing conditions re- 
quired close scrutiny, but nothing, as it was said, had been shown to 
warrant the daims being rejected. 

It was correctly held that the mechanics' liens were not canceled in 
whole or in part by the several book accounts against them ; the right 
of set-ofif not being obligatory, but permissive. But that is not the 
question. The case is not to be resolved on the basis of set-ofif, but 
collusion. And that there was connivance between the f ather. and his 
sons there can be no doubt in the mind of any one who looks into this 
record. A comprehensive view must be taken, and it shows this con- 
dition : Two sons of a bankrupt f ather, who clerk for him and know 
perfectly well his financial extremity, a day or two before he exécutes 
an assignment for the benefit of creditors, buy up mechanics' liens 
against his real estate to the amount of over $2,000, against which, if 
directly settled between the original claimants and the bankrupt,;, there 
would be set-offs on book accounts, amounting to nearly $1,800, the 
mechanics' liens, however, in the hands of the sons, being good against 
the real estate, and, having been got eut of the road in this way, the 
f ather is enabled to realize on the book accounts, which are thus ab- 
stracted from what would otherwise be available for the benefit of 
creditors. It goes beyond the range of human credulity to belieye that 
this was not a collusive scheme between the bankrupt and his sons, 
arranged for this very purpose. That was the natural efïect of it, and 
the presumption is that it was so intended. But, without regard to 
presumptions, that is the only thing to be made out of it. There was 
absolutely no object in taking over thèse mechanics' liens, except as it 
let the bankrupt get the benefit of the book accounts. It is not pre- 
tended that they were bought up by the two sons to relieve their father 
from financial pressure. An assignment for the benefit of creditors 
was in contemplation, and immediately followed, almost before the 
liens were taken care of, but not before the bankrupt had coUected in 
the book accounts, although one of them was even receipted for after 
that. Nor were the mechanics' liens bought by the sons in order to 
protect their individual interests, of which they had none. Nor were 
they buying at a discount, so as to make it an inducement. No ex- 
planation in fact is offered, and we are left, therefore, to draw our 
own conclusions. The présent claimants simply stand on the proof 
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that they hâve paid for them and hold assignments. That they gave 
their checks is true. And they undertook, to a certain extent, to shoAV 
that they had the money. But, except their mère say-so, they did not 
prove it, and, considering their circumstances, it is altogether improb- 
able; the property of the one son being heavily mortgaged, and the 
other son being only a few years out of collège. Indeed, the only thing 
they prétend to hâve is their wages, on the strength of which they at- 
tempt to justify some $300, which w-ent into the purchase of the 
Reilly claim; this money being got the same day directly from their 
father. This and the $300, which W. H. Kyte says that he went home 
and got, to make the Reilly check good, is ail as to which there is any- 
thing spécifie. And this falls far short of the $3,000, which was nec- 
essary to take up the mechanics' claims that are now asserted. The 
relationship hère is close, and the opportunity for collusion is such that 
the parties are held to a strict degree of proof, which this does not be- 
gin to satisfy. 

Nor is this ail with which the claimants are confronted. In one case, 
the very check which the sons paid for a claim is traced directly into 
the pocket of their father. It so happened that the amount due Reilly 
on his lien, $734, was the exact amount of the book account which he 
owed the barikrupt, and to take up this claim a check for $724 was 
drawn August 30 by O. Y. Kyte, in favor of W. H. Kyte, who in- 
dorsed it over to Reilly, and Reilly, in turn, the same day, indorsed it 
over to the bankrupt to pay his book account. The money required 
to make this check good, also, except $150, was ail deposited that day, 
and $300 of it admittedly, whether wages or not, was furnished by the 
bankrupt. It is difficult to conceive anything that could be more 
significaat. 

Not quite so marked, but still in line with it, are the checks which 
passed in the Garrison case. Garrison had a claim for $129, and there 
was a book account against him of $115. Payment for this lien was 
made by O. Y. Kyte, by check dated August 31 for $115, the day the 
statement of lien was drawn up and swom to, which check was de- 
posited in bank September 3, and the same day Garrison gave a check 
to the bankrupt for a like amount to settle his book account. It wilT 
be noted that what was paid for the lien was not the full amount of 
it, but was just the antount of the book account, and that payment 
of the one immediately followed on the payment of the other, and must 
hâve been arranged for. 

So, in the Manganiello case, the claim, which was $544.09, was 
paid by check of O. Y. Kyte August 27, the day the statement oî 
lien was swom to, and the next day Manganiello paid his book ac- 
count, $243.16. There are also certain coïncidents of time, if not of 
amounts, in the Drury and Myers cases, of more or less significance. 
The HoU case is the only one that escapes imputation, there being no 
book account against it. 

The case so made against thèse claims has already been indicated, 
and need not be repeated. If they were honestly acquired by the prés- 
ent parties, with their own money, they are to be respected. But that 
is not the view I feel compelled to take of them. The inability of the 
claimants, the time and manner of acquiring them, the results to the 
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bankrupt, and the cliecks traced home to him, ail point to the contrary. 
Had the bankrupt made use, by way of set-off, of the bock accounts 
which he held to settle the mechanics' liens against him, they would 
hâve been reduced to some $300 or $300, leaving that much more to 
be got eut of his real estate for gênerai creditors. As it is, the real 
e State was allowed to continue burdened down with liens to the extent 
of over $3,000 beyond the mortgage against it, which might and ought 
to hâve been taken care of, while the bankrupt, by the arrangement, 
secured nearly $1,800 eut of the book accounts, which were withdrawn 
in this way irom the reach of creditors. The fraud is tank, and can- 
not be disguised, and the claimants, being parties to it, can take noth- 
ing by their assignments. I will allow the Holl claim, because there 
was no book account against it. It was probably considered necessary 
to the scheme, and taken over as a part of it. But, without a counter 
book account, ail that can be said of it is that it is found in bad Com- 
pany, which perhaps is not sufiîcient. 

The exceptions are sustained, and the case sent back to the référée, 
with instructions to disallow ail but the Holl claim. 



THE OITT OF BOSTON. 
(District Court, D. Massachusetts. February 18, 1909.) 
No. 161. 

1. SiriPPiNG (§ 20!)*) — PnocEEniNGs roE Limitation op Liabilitt fob Colt.i- 

sioN — Consolidation. 

A motioTi denied tn consolidate proceedirgs for limitation of liaMU'^y 
commenced Independeiitly by the owners of each of two vessels in colli- 
sion. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. |§ 64G-CC2; Dec. 
Dlg. § 209.*] 

2. SiJiPPiNQ (§ 209*) — Procfedings for Limitation of Liability— Proof of 

Claims — Beinging in New Parties. 

On appointment of a commiopiorer to take proofs on a damape cialm 
filed In a proceeding for Huiitation of liablUty by the owner of one of 
two vessels in collision, after an autboritative détermination by the Cir- 
cuit Court of Appeals that both vessels were in fault, the owner of the 
othcr vessel. if rot a pnrty, should be bronght in by notice, behig liatle 
to contribution If the claim Is establlshed and enforced. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 640-662; Dec. 
Dig. § 209.* 

Limitation of owner's liabllity, see note to The Longfellow, 45 0. C. A. 
387.] 

In Admiralty. Proceeding by the Winnisimmet Company, as owner 
of the ferryboat City of Boston, for limitation of liability, in which 
Mary L,. Davenport and Vernon B. Davenport filed claims. On mo- 
tion for the appointment of a commissioner to take proofs, and motion 
by petitioner for consolidation with other proceedings. Motion for 
consolidation denied, and commissioner appointed. 

•For other cases see same toplc & § nxjmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On motions by Mary h. and Vernon B. Davenport for the appoint- 
ment of a commissioner to take proof of their claims, and on motions 
of Winnisimmet Company for consolidation of this case with case No. 
134 (182 Fed. l'î'9), in which the Eastern Dredging Company is peti- 
tioner for limitation of liability, and that the Eastern Dredging Com- 
pany may be made a party to the proceedings herein. 

See, also, 159 Fed. 257, 261, 549; 163 Fed. 862, 89 C. C. A. 552; 
182 Fed. 174. 

Arthur P. Teele, for Winnisimmet Co. 

William A. Davenport, for Mary L. and Vernon B. Davenport. 

Blodgett, Jones & Burnham, for Eastern Dredging Co. 

DODGE, District Judge. Whatever the title under which it may 
be docketed, this case is really that of the pétition of the Winnisimmet 
Company for limitation of liability, the proceedings in which, under 
the mandate of the Court of Appeals, are to be continued and com- 
pleted according to the principles laid down by that court in its opin- 
ion. 

The collision ont of which the case arises is now held by that court 
to hâve been due, not to the sole fault of the Eastern Dredging Com- 
pany's scow, as this court held, but to the fault of the scow and the 
fault as well of the petitioner's ferryboat. Both those vessels hâve been 
adjudged to blâme for it. This requires a différent estimation and 
adjustment of the amounts due the damage claimants in this case, and 
also in the case of the pétition for limitation fîled by the Eastern 
Dredging Company. 

1. Both thèse pétitions, it is true, grow out of the same collision. 
The petitioner in this case is a damage claimant in the other. The 
total damage from the collision is now to be borne, one-half each, by 
the owners of the two vessels. Notwithstanding thèse facts, I am 
not clear that consolidation of the two cases should be ordered. No 
précèdent for such consolidation of two pétitions of this kind is found. 
I am not convinced that the àdvantages to be gained would outweigh 
the possible disadvantages. It seems to me that the rights of the par- 
ties can be secured as well by continuing the distinction between the 
two proceedings, and that no loss of time will necessarily be involved. 
The motion to consolidate is denied. 

2. The claims of Mary L,. and Vernon B. Davenport in this case 
stand now disposed of on the theory that the scow alone was to blâme 
for the collision, and that this petitioner, as owner of the ferryboat, 
was not liable to them, or either of them, for any damages of which 
the collision alone was the cause. Under the décision of the Court of 
Appeals, however, they hâve claims for any damages suffered by ei- 
ther of which the collision alone was the cause, which they may prove 
against this petitioner in thèse proceedings. This proof should, of 
course, now be taken, and as soon as it conveniently can be taken. 
'On the assumption thât time may be saved by appointing a commis- 
sioner to take this proof, tliere may be an order appointing William 
M. Richardson, Esq., who was commissioner in the case commenced 
by the Eastern Dredging Company's pétition, commissioner for that 
purpose. If he is unwilling or unable to serve, any person whom the 
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parties agrée upon may be appointed instead. If hereafter it shall 
appear that time can be saved by such a course, this order need not 
prevent an application to the court to hear the proof of thèse claims 
directly, if made before proof before a commissioner is begun. The 
object of the commissioner's appointment is to give the damage claim- 
ants as early an opportunity to présent their proof as possible. The 
commissioner will, of course, be guided by the provisions of the Court 
of Appeals opinion regarding the efifect of the judgment of the state 
court in establishing Mary L. Davenport'a claim. 

3. Mary ly. and Vernon B. Davenport hâve sought to prove their 
claims in thèse proceedings only, and bave never appeared as dam- 
age claimants in the pétition filed for limitation of liability by the 
Eastern Dredging Company. Under the décision of the Court of Ap- 
peals that both vessels were to blâme, they would hâve been entitled 
to prove as damage claimants in those proceedings or in thèse, their 
right being to recover fuU damages from either vessel or its owners. 
The Winnisimmet Company, however, having appeared as a damage 
claimant under the Eastern Dredging Company's pétition, set up in 
its proof of claim the pendency of the Davenports' claims against it, 
the possibility of its being held liable upon those claims, and the claim 
which, in such an event, it might bave for reimbursement in whole 
or in part against the Eastern Dredging Company. Evidence in sup- 
port of this contingent claim was heard and reported upon by the com- 
missioner in the proceedings under the Eastern Dredging Company's 
pétition. 

In the proceedings now to be taken to hear proof of the Davenport 
claims, it seems to me that, foUowing the analogy of admiralty rule 
59, the Winnisimmet Company should be allowed, under the circum- 
stances above referred to, to summoii the Eastern Dredging Com- 
pany to appear, answer, and défend against the claims of Mary L. and 
Vernon B. Davenport, and to make them parties to thèse proceedings 
for that purpose. That they are required thus to appear does not mean 
that they are deprived of any défense whatever against liability to the 
Winnisimmet Company for or on account of those claims which they 
now possess, or that they are substituted for the Winnisimmet Com- 
pany as parties défendant. But if there is anything which in the prés- 
ent proceedings they think should be set up or urged against the Dav- 
enport claims, other or further than what may be set up or urged 
against them by the Winnisimmet Company itself, they should, as it 
seems to me, be required to see that it is now done, and should not 
be allowed to claim hereafter that they hâve never had the opportuni- 
ty of doing it. Process summoning the Eastern Dred-s^ing Company 
as prayed for in the Winnisimmet Company's pétition, filed February 
8th, may accordingly issue, and the Eastern Dredging Company noti- 
fîed to appear at any and ail hearings upon the proof of the Davenport 
claims. 
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THE CITY OF BOSTON. 

(District Court, D. Massacliusetts. August 10, 10O9. On Rehearing, October 

23, 1909.) 

No. 161. 

L Shipping (§ 209*) — Procebdings for Limitation of Liability— Liquida- 
tion OF Damage Claim. 

An action at law was brought in a state court by a passenger against 
the owuer of a vessel to recover damages resulting from a collision. 
After trial and a verdict in favor of plaintiff. and more than two years 
after the collision, the défendant instituted proceedings for limitation of 
llabillty In a court of admiraltj% In which the plaintiff was enjoined from 
further prosecutlng her suit in the state court. On appeal by her from an 
order denying a motion to dissolve tlie Injunetlon, the Circuit Court of 
Appeals reversed such order, holding that under the facts, and by analogj' 
to the praétiee in courts of equity and banliruptcy, the claimant should 
be permitted to prosecute her action to judgment for the purpose of 
liquidating her claim, "subject to the directions subsequently to be glv- 
eu by the District Court with référence to her sharing with other claim- 
ants as to any Judgment which , she may obtaln." She subsequently re- 
covered judgment In the state court for the amount of the verdict Held 
that, while the District Colirt was not absolutely Ixiund by such judg- 
ment, It should be accepted as determining the amount of plaintiff's 
claim, unless the court was satlsfled that it was excessive. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. § 209.*] 

2. Shipping (S 209*) — Proceedings roa Limitation of Liabilitt— Damage 
Claims— Interest. 

Where a damage claimant, in proceedings by a vessel owner for lim- 
itation of liabillty on aceount of a collision, had Instituted an action in 
a state court, and obtained a verdict therein before the commencement 
of the limitation proceedings. On which she was subsequently permitted 
to take judgment, and which was accepted by the court of admiralty as 
a liquidation of her claim, she was also entitled to Interest on the 
amount of the verdict from the time oî Its rendition. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. | 209.*] 

In Admiralty. Proceedings by the Winnisimmet Company, as own- 
er of the ferryboat City of Boston, for limitation of liability. On 
claims for lôss, damage, and injury by Mary L. Davenport and Ver- 
non B. Davenport. Claims allowed. 

See, also, 159 Fed. 257, 261,, 549; 163 Fed. 862, 89 C. C A. 552; 
182 Fed. 171, 179. 

Arthur P. Teele, for Winnisimmet Co. 

William A. Davenport, for Mary L,. and Vernon B. Davenport. 

Blodgett, Jones & Burnham, for Eastern Dredging Lo. 

DODGE, District Judge. Since the opinion in this case, dated Feb- 
ruary 18, 1909 (183 Fed. 171), there has been a hearing before the 
court upon the proof of thèse claims ; référence to a conimissioner 
being waived by both parties. 

The Eastern Dredging Company was served with process, issued 
in accordance with the opinion referred to, summoning it to appear 
on a day named and défend the claim made in this case by Mary L. 

*For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Davenport, and also the claim made by Vernon B. Davenport. On the 
days named spécial appearances were entered for the Eastern Dredg- 
ing Company, and it also filed exceptions to and motions to dismiss 
the process summoning it to appear, declaring its spécial appearance 
to be for the purpose of objecting to the validity of said process and 
the jurisdiction of the court to issue it. Thèse exceptions were over- 
ruled, and the motions to dismiss denied by the court. Thereupon 
the Eastern Dredging Company filed answers to each of said claims, 
in which, however, it expressly reserved its objections and exceptions, 
and its right to appeal from the orders of the court overruling or 
denying them. Objection was made by the petitioners to the filing 
of thèse answers, but such objections were overruled. 

As between the Winnisimmet Company, which seeks limitation of 
liability in this case, and thèse two damage claimants, the hearing was 
upon the same pleadings as were before the court at the time of the 
opinion herein, dated July 9, 1907. 

As has been pointed out in the opinion first above referred to, dated 
February 18, 1909, the resuit of the décision of the Court of Appeals 
in this case is that claims for any damages which either of thèse dam- 
age claimants may hâve suffered, and of which the collision alone was 
the cause, they may prove in thèse proceedings against the Winni- 
simmet Company, because its ferryboat is now held to blâme for the 
collision, as well as the Eastern Dredging Company's scow. . Some 
of the évidence relied on in support of Mary L. Davenport's claim is 
found in the record which has been before the Court of Appeals in 
this case. Further évidence in support of it has been introduced in 
this hearing, and évidence has also been introduced in support of Ver- 
non B. Davenport's claim. In the same hearing évidence has also been 
introduced on behalf of the Winnisimmet Company and the Eastern 
Dredging Company to meet that relied upon by the damage claimants. 

The Court of Appeals has also dec'ded in this case that this court 
erred in refusing on October 6, 1907, to permit the claimant, Mary L. 
Davenport, to prosecute her action brought in the Massachusetts su- 
perior court against the Winnisimmet Company to a final judgment, 
in order that the damages sustained by her might be liquidated with- 
out further trial. She should hâve been permitted, according to the 
opinion of the Court of Appeals, to bring the proceedings in the su- 
perior court to the ordinary conclusion, subject to the directions sub- 
sequently to be given by this court with référence to her sharing with 
other claimants as to any judgment which she might obtain. She has, 
accordingly, since the mandate in this case, as appeared at the hearing 
by a certificatcof the court wherein her action was pending, recovered 
judgment for the sum of $3,081 damages, and costs of suit taxed at 
$79.27. It appears, from a certified copy of the docket entries in the 
case referred to, that the bill of exceptions, pending when this case 
was before the Court of Appeals, was dismissed by the consent of the 
défendant on December 31, 1908, and that the judgment above re- 
ferred to was entered on January 4, 1909. The amount of damages 
for which the judgment was entered is apparently the amount of the 
verdict rendered December 4, 1905, or $3,600, with interest thereon 
to the date of the judgment. The first question to be decided is 
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whether this court is bound to treat Mary L,. Davenport's claim as dtily 
proved in the amount of the judgment for the purposes of thèse pro- 
ceedings. It is contended on her behalf that the judgment recovered 
by her in the state court is res adjudicata, and she has the right to 
make proof of it in thèse proceedings for the purpose of showing the 
amount of damage sustained by her as the resuh of the Winnisimmet 
Company's neghgence, that proof by her of said judgment is concki- 
sive of the amount of damages sustained by her, and that the said 
company is estopped by said judgment from denying that the amount 
thereof is the measure of damages sustained by her as the resuit of 
its neghgence. The respondent, on the other hand, contends that said 
judgment is to be treated hère as advisory only, and that this court 
may nevertheless find, and should find, in view of the évidence before 
it, that Mrs. Davenport sustained no damages by reason of said colh- 
sion, or that her damages so sustained were at the most nominaL 

It seems to me clear that the Court of Appeals intended the final 
results of Mrs. Davenport's suit in the state court to operate as a liq- 
uidation of her claim in thèse proceedings, at least unless some very 
strong reason to the contrary could be made to appear. The court 
has said in its opinion : 

"Therefore the orly question is whether the amount of damages to whieh 
slie is entitled slionld be liquidated anew by the District Court, or whether 
that court niay permit the proceedings in the superior court to go to Judg- 
meut." 

It has further said: 

"It would be grossly inéquitable, in the absence of auything showing that 
injustice would be done by allowing completion of the proceedings in the 
superior court, to deprive Mrs. Davenport of a verdict obtained uiider the 
circumstances of this case, in conséquence of a pétition for Ihnited liabillty 
filed after the verdict was obtained, and more tban two yeai-s after the oc- 
currence of the collision hère Involved, with the conséquent loss of labor and 
expeuse involved in the suit." 

The court has then pointed out that, in equity or bankruptcy pro- 
ceedings, liquidation of claims by litigation in other courts is not in- 
frequently allowed, and the inference is that the court saw no reason 
why the same course should not be followed in proceedings like thèse. 
But I think the opinion also shows that the Court of Appeals has re- 
garded the District Court as not absolutely bound by the resuit of the 
state court suit under any and ail the contingencies which might oc- 
cur in the course of further proceedings to be taken hère under its 
mandate, but has contemplated as possible a departure from or a mod- 
ification of those results by this court, if the accompliphment of jus- 
tice between the parties should require the adoption of such a course. 
Thus it is said in the opinion : 

"There is no suggestion that the damages awarded In the superior court 
are excessive, and therefore there is no fundamental reason why the District 
Court might not and should not permit the suit in the superior court to go 
to judgment." 

It would seem, however, that, if satisfied since the mandate that 
tire damages referred to are excessive, this court might reduce them. 
It is further said: 
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"It is true tliat in ail sueh cases tlie chanc(^llor, or tlic court sittiiiK In 
bankruptcy, iu accortlance with broad rules of équitable ])ractice, may re- 
gard tlie resnlt of sucli litigation as purely advisory, if circuniKtances shonld 
seem to require tliat investigation in référence tiu^i-eto be made. In tlie prés- 
ent case, as we hâve said, no clrcunistances of that cliaracter appear, and 
we do not tind it necessary that the District Court should undertake to dé- 
termine whether the entire aniount of damages that may be awarded in tlie 
superior court should be allowed as a claim agaiust the fund uuder its con- 
trol." 

And, lastly, Mary L. Davenport is permitted in tlie opinion to bring 
the proceedings in thie superior court to the ordinary conclusion — 

"subject to the directions subsequently to be given by the District Court witli 
référence to lier sharing witli other claimants as to any judgnieiit which she 
may obtain." 

Except Mary L. Davenport and her husband, no damage claimants 
hâve appeared in this case. 

The inquiry upon this point must be, therefore, whether this court 
has before it anything which due obédience to the directions given by 
the Court of Appeals will permit it to treat as sufficient ground for 
the adoption of any course other than that of establishing Mrs. Dav- 
enport's claim for the purposes of thèse proceedings in the amount 
of $2,600, with interest. 

As has been said in the opinion of this court herein, dated July 9, 
1907, the questions at issue before the state court jury were : (1) 
Was the collision due to négligence on the petitioner's part? (3) If 
yes, did Mrs. Davenport sustain injuries caused by the collision while 
exercising due care herself? (3) If yes, in what amount? That the 
jury rightly decided question 1 is now settled, so far as Mrs. Daven- 
port is concerned, and for ail purposes of thèse proceedings, by the 
Court of Appeals décision. As to question 2 the verdict in her favor 
necessarily involved findings by the jury that she did in fact get wet 
through after the collision, while still on board the ferryboat and dur- 
ing the sinking of that vessel caused by the collision, and also that she 
did not get wet through by reason of any négligence on her own part. 
As to question 3 the jury hâve found that a fair indemnity for the in- 
juries thus sustained is $2,600. The above findings upon questions 2 
and 3 are thus the only findings involved in the liquidation of this 
claim efifected by the state court judgnient which this court would, in 
any event, be now at liberty to regard as not conclusive upon it. 

That Mrs. Davenport got wet through after the collision, while still 
on board the ferryboat and during the sinking of that vessel, which, 
as is not denied, the collision caused, this court has ah-eady found as 
a fact. See the opinion above referred to, dated July 9, 1907. It has 
also found as a fact (see the same opinion) that this did not happen 
through any négligence for which the owners of the ferryboat can 
be held, independent of that négligence to which the collision was due. 
Thèse findings stand unaffected, so far as I can see, by anything since 
said by the Court of Appeals. This court has never decided that Mrs. 
Davenport's own négligence was the cause, or a contributing cause, 
of her getting wet through after the collision, nor does it necessarily 
follow that such was the case from anything which this court has 
182 F.— 12 



178 182 FEDERAL REPORTER. 

found. It may be impossible to charge her with any négligence in 
getting left behind when ail the other passengers were taken upstairs, 
notwitbstanding that ail care which it was reasonable to expect on 
Ihe petitioner's part, under the circumstances, was used to get ber up- 
stairs with the other passengers. The petitioner being now cbarged 
with négligence which brought about the collision, a passenger wet 
through by reason of the sinking of the boat which immediately re- 
sulted, may ascribe the injury sustained to that négligence as its prox- 
imate cause, unless there was négligence on the passenger's part con- 
tributing to produce the injury or augment its ill effect upon herself. 
The jury has found that there was no such négligence on Mrs. Daven- 
port's part. They could not, as this court might, find in her favor for 
half her damages, on the ground that négligence on her part so con- 
tributed. I do not fînd in the évidence any sufficient ground for a 
conclusion opposed to that at which the jury arrived. The case is 
that of a female passenger, acting upon a sudden emergency brought 
about by the petitioner's fault, such as might well alarm her and dis- 
turb her judgment. 

Nor do I consider the évidence before me sufficient for a finding 
that the damaeres awarded her by the jury are excessive. There is 
before me, as there no doubt was before the jury, conflicting évidence 
as to the nature and extent of the efïects upon her health due to her 
expériences while on board after the collision. But if, on the évi- 
dence which I hâve heard, a jury in this court had awarded her $2,- 
600 damages, I should not bave felt justified in setting their verdict 
aside as excessive. I am of opinion, therefore, that the Court of Ap- 
peals opinion requires me, in proceeding with the case under the 
mandate, to regard Mrs. Davenport's claim for damages as liquidated 
at $2,600 as of the date of the verdict. If the verdict is thus to be 
allowed to fix the amount of her damages hère, I think she is also en- 
titled hère to $79.27, the amount of costs awarded her in the superior 
court and included in its judgment in her favor. Her claim is, there- 
fore, allowed in the total amount of $2,679.37. In the final decree this, 
will bear interest from the date of the verdict, December 4, 1905. 

As to Vernon B. Davenport's claim, it has never been tried at ail 
in the state court. No suit was brought there upon it. But, having 
been duly presented hère, it is to be liquidated according to the évi- 
dence for and against it which has heré been heard. 

I find that he was the husband of Mary L,. Davenport, and that by 
reason of her injuries above referred to he became obHged to pay for 
médical attendance upon her, for medicine furnished to her, and for 
services of persons engaged to take care of her; also that he has been 
to some extent deprived of her services and companionship, although 
during the time of her disability she has remained at home with him. 
Assuming that her injuries were as serions and their effects continued 
and will continue for so long a time as implied by the verdict of the 
jury, I see no escape from thèse conclusions. 

I find that he expended for médical attendance and medicines $250, 
and for the services of a nurse employed to attend bis wife $160. I 
find, also, that during the year beginning in September, 1904, his 
daughter, who was in September, 1904, more than 21 years old, and 
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was earning $13 a week away from home, spent ail her time at home, 
at his request, in taking care of the house and taking care of Mrs. 
Davenport, under a promise from him that he would pay her the fair 
value of her services. I find that the fair value of her services ren- 
dered at home was $7 a week, or $364 in ail. There is little or no évi- 
dence tending to fix in any way the money value to him of any serv- 
ices of his wife which he can be said to hâve lost. For the year dur- 
ing which his daughter rendered services at home he will be reim- 
bursed, if allowed the value of the daughter's services. Still less is 
there any évidence tending to show the value to him in money of the 
loss of her companionship, and I know of no criterion according to 
which the value in money of such a loss can be very intelligently 
measured. That a jury would be permitted, however, under the laws 
of Massachusetts, to award him what they thought indemnity for such 
a loss, seems to be settled. Kelley v. N. Y., N. H. & H. R. R., 168 
Mass. 308, 46 N. E. 1063, 38 L. R. A. 631, 60 Am. St. Rep. 397. For 
loss of services and companionship not otherwise allowed for I shall 
allow $226, and thus fix the total amount which he is to recover in 
this case at $1,000. This in the final decree will bear interest from 
the date of the présentation of his claim hère, July 21, 1906. 

On Rehearing. 

Since the filing of the opinion of the above date, the petitîoner has 
asked for a rehearing on the question whether any interest should be 
allowed upon the amounts of the Davenport claims prior to the entry 
of the final decree. I hâve heard both counsel on this point, and see no 
sufïicient reason for any altération of my opinion in this respecL 
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THE SCOW NO. 34. 

(District Court, D. Massachusetts. October 23, 1909.) 

No. 134. 

1. Collision (| 115*) — In.turt to Passengers — Right to Recover Against 

ElTHEB VESSBI, IJM FaULT. 

When cargo or passengers on board of one of two coUiding vessels 
sustain damages, and both vessels are in fault, the cargo owiiers or the 
passengers hâve a claim recoverable in full against either vessel in a 
suit brought against her for that parpose, or allovvable In full in pro- 
ceedings taken by the owner of either for limitation of liabillty. 

[Ed. Note. — For other cases, see Collision, Dec. Dlg. § 115.*] 

2. Collision (§ 147*) — Pboceedings foe Limitation or Liability fob Col- 

lision — Provable Claims— Contribution to Damage Claims Paid by 
Other Vessel. 

Under the rule, settled by the Suprême Court, that where one of two 
vessels In collision, for which both were in fault, has been compelled to 
pay in full for damage to cargo or passengers resulting from the col- 
lision, the owner is entitled to recover one-half of such payment in con- 
tribution from the other vessel, a claim therefor may be proved in pro- 

•For other cases see Bame topic & § ncmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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eeedings by the owiier of the latter vessel for limitation of liabillty, and 
it Is not esseiitial that both should bave beeu parties to the suit or pro- 
eeeding whereby payaient for such damage or Injury was enforced against 
one. Nor is the right to such contribution affected by the fact tbat the 
damage claimants had lost by delay their right to make proof of their 
clalms directly in such limitation proceedings, where the elalmant for 
contribution in due time presented its contingent clalm therefor. 
[Ed. Note. — For other cases, see Collision, Dec. Dig. § 147.*] 

In Admiralty. Proceedings by the Eastern Dredging Company, as 
owner of the Scow No. 34, for limitation of Hability. Settlement of 
final decree. 

See, also, 138 Fed. 942; 159 Fed. 541; 162 Fed. 860, 89 C. C. A. 
550; 182 Fed. 171, 174. 

Blodgett, Jones & Burnham, for petitioner. 

William A. Davenport, for Mary L,. and Vernon B. Davenport. 

Arthur P. Teele, for Winnisimmet Co. 

DODGE, District Judge. From the final decree enterçd in this case 
on. October 4, 1907, which held the petitioner's scow No. 34 solely in 
fault for its collision, on March 13, 1904, with the ferryboat City of 
Boston, and ordered payment in full of the varions claims for damages 
proved in the proceedings, there was an appeal by the petitioner. Its 
appeal was successful. The Court of Appeals held both said vessels 
in fault, ordered a division of the darnages, reversed the decree entered 
hère, and the case is now hère under the mandate of the Court of 
Appeals, dated Novembêr 38, 1908, and filed hère December 2, 1908. 
The mandate directs further proceedings in this court in accordance 
with the Court of Appeals opinion. 

The petitioner now asks for the entry of a final decree similar to 
that entered October 19, 1907, and now reversed, except in requiring 
the petitioner to pay one-half only of the sums therein adjudged to be 
due the various damage claimants, instead of requiring it to pay those 
amounts in full. 

The Winnisimmet Company, whose claim heretofore proved was for 
the damage done to its ferryboat, and amounts to $4,954.70, includ- 
ing costs, contends, on the other hand, that the Court of Appeals dé- 
cision entitles it to a reconsideration of its claim for damages, and that 
it ought now to recover, not merely one-half the damages sustained by 
its ferryboat in the collision, but also one-half of a Hability to which 
it has become subject, as owner of one of the two vessels now held to 
blâme for the collision, for injuries sustained by Mary L. Davenport, 
a passenger on board the ferryboat, and by her husband, Vernon B. 
Davenport. 

The Winnisimmet Company's claim for damages in thèse proceed- 
ings was first presented in its artswer to the pétition, filed June 24, 
1905, and its proof of claim filed on the same day. No référence was 
made in either of thèse papers to any damages other than the loss di- 
rectly occasioned by the sinking of its ferryboat. But the proof of 
claim was later amended (April 13, 1906), and the amendment set 
forth that Mary L. Davenport was a passenger on the ferryboat at 

•Fur otùer cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the time; that she had sued the Winnisimmet Company for personal 
injury occasioned by the collision, in a state court; that there had 
been a verdict in this suit against the Winnisimmet Company for $3,- 
600 ; that it had filed a bill of exceptions ; that thèse were pending, 
but not yet allowed; that, if judgment should ultimately be entered 
upon the verdict, it vvould be absolutely, as it was then contingently, 
liable for the amount thereof "as a part of the loss or damages sus- 
tained by the respondent by reason of said collision through the fault 
of the petitioner" ; that it had notified the petitioner before the trial 
to appear and défend the suit, and that unless this was donc it would 
hold the petitioner responsible for ail damages, costs, and counsel fées 
that it might be compelled to pay ; but that the petitioner had f ailed 
so to appear or défend. 

The subséquent référence to this portion of the Winnisimmet Com- 
pany's claim, made in the report filed October 16, 1906, by the com- 
missioner who was appointed to assess the claim for damage present- 
ed in thèse proceedings, has been quoted in a former opinion herein, 
dated August 17, 1907. 159 Fed. 349, 550. As stated in the same 
opinion, confirmation of the commissioner's report was not ordered 
until after a final resuit regarding the Davenport claims had been 
reached in the proceedings for limitation of its Hability incurred in 
the same colhsion, which the Winnisimmet Company instituted in this 
court April 3, 1906. In those proceedings, which are still pending, 
as below appears, the Davenport claims were presented, heard, and 
rejected by this court. The City of Boston, 159* Fed. 361. The opin- 
ion announcing this resuit is dated July 9, 1907. This court held (1) 
that the finding made March 15, 1906, in the présent proceedings, that 
Scow No. 34 vifas solely to blâme for the collision, and its owner sole- 
ly liable for the resulting damages, was conclusive against any claim 
by the Davenports for any injuries directly caused by the collision ; 
(S) that the Winnisimmet Company, as owner of the ferryboat, was 
not shown to hâve injured them by any négligence after the collision. 
Upon the filing of this opinion, Mrs. Davenport and her husband 
moved in thèse proceedings, July 22, 1907, for leave to anpear and 
answer the présent pétition, for the purpose of establishing their 
claims against Scow No. 34, or the présent petitioner as its owner, 
notwithstanding that the time within which such claims had been or- 
dered to be presented had long since expired. But it was held, in the 
opinion dated August 17, 1907, above referred to, that this could not 
be allowed, because the Davenports had had due notice of thèse pro- 
ceedings and deliberately elected not to présent their claims in them, 
but to rely upon their rights elsewhere. 159 Fed. 549. 

In the proceedings upon the Winnisimmet Company 's pétition for 
limitation of liability Mrs. Davenport had moved, immediately upon 
presenting her claim, for a modification of the restraining order such 
as would allow her to prosecute her action in the state court to final 
judgment, that the damages sustained by her might be liquidated with- 
out further trial. This motion was denied December 18, 1906. 159 
Fed. 257. 

Mrs. Davenport and her husband appealed from the decrees against 
them above referred to, and they were reversed on appeal. The Court 
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of Appeals held, in the proceedings under the Winnisimmet Com- 
pany's pétition, as it had held also upon the pétition of the Eastem 
Dredging Company, that both vessels were to blâme. It further held 
that Mrs. Davenport's motion for leave to prosecute her suit in the 
state court to judgment should bave been granted. The pétition of 
the Winnisimmet Company, like that of the Eastern Dredging Com- 
pany, has been, therefore, remanded for further proceedings in con- 
formity with thèse rulings. 162 Fed. 863, 89 C. C. A. 550. 

Leave having been granted by this court, as directed by the Appel- 
late Court, Mrs. Davenport obtained judgment in her state court suit 
on January 4, 1909, for $2,600, with interest and with costs. There- 
after this court, on August 10, 1909, allowed her claim in the proceed- 
ings under the Winnisimmet Company's pétition at $2,679.27, with in- 
terest from the date of the verdict in her favor, At the same time it 
allowed the claim of Vernon B. Davenport at $1,000, with interest 
from July 31, 1906. Ail this is of record in this court in the proceed- 
ings referred to. The Winnisimmet Company is, therefore, to pay 
thèse amounts to thèse damage claimants by virtue of the same de- 
cree as that whereby it is to be allowed the benefit of limitation of its 
liability which its pétition seeks. 

Upon motion of the Winnisimmet Company, as is also of record 
in the oroceedings upon its pétition, the Eastern Dredffing Company 
was, after notice to it and against its protest, summoned to appear at 
the hearing had in pursuance of the mandate upon the Davenports' 
claims, and to answer and défend against them. Exceptions by it to 
the process summoning it so to appear, answer, and défend, and mo- 
tions, were overruled, and motions to dismiss the same denied, by the 
court. It then appeared and defended, reserving, however, its rights 
under the objections and exceptions which it had filed. 

The finding on appeal that both vessels were in fault requires, of 
course, a reassessment hère of the damage claim which the Winni- 
simmet Company has presented as owner of the ferr}'boat. Under 
the finding of this court, now reversed, the amount of damage to its 
ferryboat was ail that had to be ascertained. The mère réduction by 
one-half of that amount, as now ascertained, is not necessarily ail 
that the décision above requires. Had the petitioner's scow also sus- 
tained damage in the collision, the amount of such damage would hâve 
also to be ascertained, and the claim to be allowed hère, if the ferry- 
boat should appear to hâve suffered the most, would hâve been half 
the différence between the two amounts of damage suffered by the 
vessels respectively. The North Star, 106 U. S. 17, 1 Sup. Ct. 41, 
27 L. Ed. 91. If the two amounts appeared to be equal, or if the pe^ 
titioner's scow appeared to hâve suffered most, the owner of the 
ferryboat would hâve no claim allowable in this proceeding, so far as 
damage to its vessel is concerned. There has been no proof offered, 
however, that any damage was sustained in this collision by the scow. 

When cargo or passengers on board of one of two coUiding ves- 
sels sustain damage, and both vessels are to blâme, the cargo owners 
or the passengers bave a claim recoverable in full against either ves- 
sel in a suit brought against her for that purpose ; and, of course, 
they hâve a claim allowable to the full amount of their damages in 
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proceedings for limitation of liability taken by the owners of either 
of said vessels. The daims for damage to passengers in this colli- 
sion hâve been allowed, as has been stated, in full against the ferry- 
boat, in the proceedings for limitation instituted by her owner. They 
would hâve been equally allowable in full as claims for damages, liad 
they been presented in thèse limitation proceedings taken by the own- 
er of the scow ; but this was not done. The owner of the ferryboat 
will be ordered by the final decree in the proceedings under its péti- 
tion to pay thèse claims in full. It will hâve to pay them in full, be- 
cause the stipulation given for the value of the ferryboat and pend- 
ing freieht is more than enough to satisfy ail the claims which the de- 
cree will call upon it to pay. The payment of those claims will give 
it a right to recover one-half of what it so pays, in admiralty, as an 
incident of the joint liabilitv, aeainst the owner of the scow. Erie 
R. R. Co. V. Transp. Co., 204 U. S. 220. 27 Sup. Ct. 246, .'il L. Ed. 
450. In this proceedin? it has set uo in its pleadings, as fuUy as was 
possible before its vessel had been found jointly in fault for the col- 
lision, its claim for contrib"tion af^ain.^t tbe owner of the scow, in case 
it should ever become liable for the claims by being so held in fault. 
I find it difficult to see why, upon proof that it has so become liable, 
its claim for contribution is not allowable aq'ainst the petitioner in 
thèse proceedings. That the cla'm for contribution is a claim "for 
loss, damage, or injury by collision" (Pev. St. § ^283 fU. S. Comp. 
St. 1901, p. 2943]) can hardly be denied by the petitioner. It has no- 
where appeared that the collision damaç;e was with the petitioner's 
privity or knowledge, and that it was without such privity or knowl- 
edge is the petitioner's own contention. It is apparently true that 
there is no reported précèdent for the allowance of such a claim in 
limited liability proceedings. But that such a contribution is recover- 
able by suit in admiralty the Suprême Court has now settled by the 
décision last above referred to. The oninion in that case, after de- 
claring it well understood under our admiralty law that the rule as 
to contribution between wrongdoers is contrary to that prevailing at 
common law, and holding that as between colliding vessels, both in 
fault, the right to the division of such damages as one of the parties 
pays to the owner of cargo on board the other "does not stand on sub- 
rogation, but arises directly from the tort," continues as follows: 

"The liability of the New York under our practice for ail the damage to 
cargo was one of the conséquences plalnly to be foreseen, and, since the 
Coneniaugh was answerable to the New York as a partial cause of the tort, 
its responsibility exteuded to ail the manifest conséquences for wlilch, ou 
the gênerai ground that they were maififest, the New York could be held." 

It results, in my opinion, from this method of regarding the re- 
spective rights and liabilities of the parties under circumstances such 
as this case présents, that the owner of the ferryboat is entitled to hâve 
allowed in thèse proceedings the same claim for contribution which 
it might recover in an independent suit. As was earlier said by the 
Court of Appeals for the Second Circuit in The Gulf Stream, 64 Fed. 
810, 13 C. C. A. 617, the owners of two vessels both in fault may be 
regarded as standing in the position of "sureties towards one another 
as respects the claims of a cargo owner whose goods on board one 
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of the vessels hâve been lost by the collision," and, "because the loss 
is a common burden, the owner of either vessel niay reniove it and 
become entitled to contribution against the other." To the numerous 
and well-known cases in which, upon the same principles, such a claim 
for contribution has been allowed by way of recoupment, a gênerai 
référence is ail that is necessary, in view of the facts hère presented. 

It is true that I hâve already decided in this case (159 Fed. 549) 
that the Davenports hâve lost the right originally belonging to them 
to make proof of their claims in thèse proceedings and hâve them al- 
lowed in their favor as part of the damages, its liability for which, 
as owner ofthe scow, this petitioner is seeking to limit. The décision 
was made upon the ground that the Davenports had allowed the time 
limited in the monition to expire without presenting their claims, and 
had made no attempt to présent them until long after that time had 
expired. But, while the Davenports themselves are thus barred, it 
does not follow that the claim for contribution belonging to the owner 
of the ferryboat is also barred. That claim, originally a contingent 
claim, and one which could only become absolute when the liability of 
the ferryboat tO beat one-half the collision damages should be estab- 
lished, had been duly presented in thèse proceedings so far as it was 
then capable of présentation, as has been already stated. Not until 
it had been adjudicated that both vessels were in fault, and that the 
claims of thè Davenports for damages sufïered by them through the 
collision were, theref ore, valid against the ferryboat, did it become 
possible to establish or allow any claim for contribution toward the 
ferryboat's liability. There is nothing to indicate that the ferryboat's 
owner in any manner induced the Davenports either to refrain from 
presenting their claims in thèse proceedings or to présent them in the 
proceedings under its own pétition. The standing of the ferryboat 
owner's claim for contribution ought not, therefore, to be in any way 
afifectèd by the Davenports' failure to assert their claims for damages, 
good against either vessel, under this pétition brought by the owner 
of the scôW. 

It iè true, also, that the petitioner in this case has not been a formai 
party to ail the proceedings wherein the validity of the Davenport 
claims for damages sustained in the collision has been fînally estab- 
lished. The pétition brought by the owner of the ferryboat made no 
express mention of any claim by the owner of the scow, either as- 
serted or anticipated, and there was no service, therefore, of the mo- 
nition in that case upon the présent petitioner. It was not until after 
the Court of Appeals décision that this petitioner can be said to hâve 
appeared in any way in the proceedings under the pétition brought 
by the owner of the ferryboat ; but, in the proceedings which this pe- 
titioner has instituted, the question of its liability, as owner of its 
scow, for the same collision has been litigated and determined between 
it and the owner of the ferryboat, appearing to assert, as respondent 
and damage claimant, a right to such contribution from it as will make 
both vessels share equally the burden of any liability to the Daven- 
ports, in case the ultimate resuit of the litigation shall be to impose 
that burden upon it. So far, therefore, as the decree in thèse pro- 
ceedings holds it liable, as owner of one of the vessels in fault, to share 
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the burden of any damages which the collision may hâve caiised, tliis 
petitioner has no right to complain. 

The décision of the Court of Appeals in this case, holding the ferry- 
boat in fault as well as the scow, and its décision under the pétition by 
the ferryboat's owner that Mrs. Davenport should hâve leave to pros- 
ecute her state court suit against it to judgment, were both announced 
on the same day, June 19, 1908. See 162 Fed. 862, 89 C. C. A. 550. 
The décision in the case last referred to was based on the décision in 
the case first referred to that both vessels were to blâme. The Daven- 
ports had no claim for collision damage against the f erryboat, accord- 
ing to the décision of this court, now reversed. The only proceed- 
ings hère which hâve dealt with the question, Did Mr. or Mrs. Daven- 
port sustain damages attributable to the joint fault of the two vessels, 
and what was the amount of such damage, if any? hâve been the pro- 
ceedings in pursuance of the mandate in the case begun hère by the 
pétition of the Winnisimmet Company. The order of court above re- 
ferred to, directing this petitioner to appear in those proceedings and 
défend as it might see ût against the Davenport claims, was made be- 
cause this court was then for the first time about to détermine the 
validity and fix the amount of claims which, if allowed, would con- 
stitute a liability to be shared by both vessels, and for contribution 
toward which, if allowed against it, the owner of the ferryboat had 
duly made claim in this case. By the proceedings referred to, had 
hère since the mandate regarding those claims, I must consider this 
petitioner bound as a party. 

It is true that the resuit of those proceedings — i. e., the allowance of 
the Davenport claims, in the amounts above stated, to be paid in full 
by the owner of the ferryboat — was based in part upon évidence heard 
by the court before any order had been made directing the owner of 
the scow to appear and défend against them in the case wherein they 
had been presented. It is also true that the resuit referred to was 
based, so far as Mrs. Davenport's claim is concerned (as directed by 
the Court of Appeals), in part upon proceedings in a case pending in 
a state court to which the owner of the scow had never been made a 
party in any form. I do not think that thèse facts require the exon- 
ération of the owner of the scow from its liability to contribute to- 
ward the liability of the owner of the ferryboat for those claims as 
fixed by the final decree made upon the pétition of the latter for lim- 
itation. The right to contribute arises, as above stated, from the fact 
that one of two parties, jointly liable, has been obliged to satisfy in 
full the liability which both ought to bear. It is not essential that both 
should hâve been parties to the proceedings whereby payment in full 
has been enforced against one. If not afforded an opportunity to 
défend in those proceedings, and therefore not concluded by them, 
the party from whom contribution is sought has indeed the right to 
show, if it can, that their resuit might bave been prevented by a prop- 
er défense which was not made. The owner of the scow has not of- 
fered to show that any such state of facts exists hère. It relies only 
on its contention that it cannot be in any way bound by anything dé- 
cidée! in the state court, or by anything decided in this court in the 
proceedings under the ferryboat owner's pétition. This position I do 
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not think it can maintain. Proof that this court lias ordered the owner 
of the ferryboat to pay the Davenport claims in full see,ms to me 
enough to justify an order subjecting this petitioner to its proper 
share of that burden. 

No reason, it may be added, appears for believing that the owner 
of the ferryboat omitted, either in the state court or in this court, 
any proper défense which it might hâve made to the claims in ques- 
tion. Of what was taking place in the state court in Mrs. Davenport's 
suit against the owner of thé ferryboat, this petitioner can hardly 
hâve been ignorant. It bas alleged in the fourth paragraph of its pé- 
tition that Mrs. Davenport had sued it also in the same court. Its 
allégation, however, in the daim for contribution filed April 13, 1906, 
that long before the trial in that court, which resulted in the verdict 
above mentioned, it "vouched in" this petitioner to appear and défend 
that suit, with notice that it would hold this petitioner liable for the 
conséquences of any adverse resuit unless it did so, remains unproved. 
It may be doubted whether such a notice, if given, would hâve had 
any important bearing upon the questions hère to be dealt with. 

No contribution, of course, by this petitioner, should be finally or- 
dered while there remains any question as to the actual payment in 
full of the Davenport claims by the owner of the ferryboat. The de- 
cree ordering such payment, al though secured by stipulation, may con- 
ceivably remain unsatisfied. : This considération need not necessarily 
obstruct the allowance of the claim for contribntion in this case. The 
entry of the final decree in which that claim is to be allowed may be 
suspended for a reasonable time after the entry of the final decree 
under the Winnisimmet Company's pétition, and èntered if, within 
that time, full payment of the Davenport claims shall be shown, either 
by deposit of the money in court, or the filing of a proper acknowl- 
edgment that the claims referred to hâve been satisfied. See The C. 
H. Poster (C. C.) 1 Fed. 733, 735. 

The final decree in this case Will therefore allow the Winnisimmet 
Company's claim for damage to its ferryboat in one-hâlf the amount 
allowed by the former decree herein, now reversed, with such addi- 
tional interest as has since accrued, and will also allow its claim for 
contribution in one-half the amount which that company is ordered 
to pay the Davenports,by the final decree under its pétition. No at- 
tempt has been riiade to vary or disturb the allowaiice of the claim of 
Vanderbilt in full, as now provided in the former* decree. There 
seems, therefore, to be no other changes in the former decree which 
will be required in order to make it comply with the mandate. 
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In re TAYLOR. 
(District. Court, S. D. Georgia, W. D. June 13, 1910.) 

Bankettptct (§ 414*) — Discharge — Concealment. 

Evidence held to justify a finding that tlie bankrupt, prlor to bank- 
ruptcy, had sold a large part of his property, and had fraudulently cou- 
cealed the property and the proceeds, precluding a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 720-722; 
Dec. Dig. § 414.*] 

In the matter of the bankruptcy proceedings of W. W. Taylor. On 
exceptions to the report of a spécial master denying a discharge. Ex- 
ceptions overruled. 

W. M. Morrison, D. M. Roberts & Son, and Aiterman & Akerman, 
for bankrupt. 

Hardeman, Jones, Callaway & Johnston and Wm. E. Martin, Jr., 
for objecting creditors. 

SPEER, District Judge (orally). It appears from the report of the 
master that at the time the schedules were filed the bankrupt owed 
State and county taxes, $40, and for unsecured claims, $9,763.84. 

It is alleged by the creditors that while a bankrupt, and within less 
than four months immediately preceding the filing of his pétition, he 
voluntarily sold a large amount of his property, of the value of $8,- 
000; that he failed to keep books of sccount or records, from which 
his condition might be ascertained ; and that he also made a false oath 
in référence to his bankruptcy schedules, in that he testified under oath 
that the schedules contained an account of ail of his estate, both real 
and Personal, a statement widely variant from the veracities of the 
record. 

The évidence reported by the spécial master disclosed the fact that 
Taylor had been in the mercantile business in previous years, and that 
in the fall of 1906 he sold out his mercantile business to one J. C. Sapp. 
Eor this he obtained between $1,100 and $1,200 in mules and corn and 
land, and after selling out his property he only owed about $200. That 
wzs in the fall of 1906. On the Ist of Eebruary, 1907, he again en- 
tered into business, and bought much merchandise between the latter 
date and the date on which the bankruptcy proceeding was filed against 
him. During the 10 months he was last engaged in business, he pur- 
chased and disposed of merchandise and guano in the sum of $9,763; 
and at the time that the trustée took possession of the assets none of 
the merchandise was found in the bankrupt's possession, and only 
about $500 worth of notes and accounts. In addition to the amounts 
he received from the goods bought, for which his creditors were not 
paid, he sold mules owned by him in the fall of 1907 for the aggre- 
gate sum of $1,330. He also sold numerous pièces of realty, for which 
he received $1,070, which makes a total of cash received from the sales 
of mules and land of $2,390, thus making the live stock, guano, mer- 
chandise, and land aggregate over $12,000 turned into actual cash dur- 
ing the fall of 1907. 

*For otber caies see same toplc & § numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Inàeiw.a 



188 182 FEDERAL RBrOKTEIl. 

Now the spécial master finds tliat the bankrupt started out with 
what he terms a "clean sheet" on the Ist oi February, 1907. The ex- 
pression "clean sheet" is figurative, but in the commercial mind im- 
ports, perhaps, that the bankrupt wa.s practically out of debt at that 
time. In the year 1906 he returned property for taxation amounting 
to $7,603, and then owed none of the debts now proven in bankruptcy. 
The small indebtedness of $300 which he owed at the time he sold out, 
as we hâve seen, had been paid before he entered business again. The 
bankrupt admitted ail of thèse facts, he admitted the sale of the mer- 
chandise, and he also admitted the collection of the guano notes and 
raerchandise accounts, so that the merchandise and guano that he owed 
for, according to his schedules, and which he sold, together with the 
amounts derived from the sales of live stock and realty, amounted to 
$12,000. This was net accounted for. His explanation is that he lost 
ail his money in buying cotton. He testified that he bought spot cot- 
ton at his gin and his place of business, and the cotton lost in weight. 
He said this loss in weight amounted to 15 or 30 pounds a baie, or an 
average of about 15 pounds a baie. He also testified that the average 
price of the cotton bought by him during the season was 11 cents, and 
by his own calculation, if the cotton bought lost 15 pounds a baie, it 
would amount to only $1.65 a baie. He stated that he bought about 
250 baies of cotton. The loss, therefore, on 250 baies of cotton, would 
amount to $412.50. His loss On price, from his own statement, would 
be about $7.50 a baie. This would amount to $1,875, or a total loss on 
price and weight of $2,287.50. It is true that he testified that in the 
aggregate he lost between $4,000 and $5,000 on this cotton. But, if 
this be cônceded, according to the figures of the master, there would 
be stiir unaccounted for $9,750, almost the exact amount of goods and 
merchandise bought by him, and sold and collected for, and not paid 
for. 

From thèse factë, the master, in my opinion, very justifiably reaches 
the conclusion that Taylorhas sold a large' part of his property, the 
values whicii'r.ésulted from this business,'' and has concealed the pro- 
' ceeds. It is also true that his wife returned no property for taxation 
anterior to thèse occurrences; bilt during the year 1907 shé purchased 
IQO acres of lahd from one John Walter, for which she paid $500, the 
purchase price being $1,600. ' She also puràhased other lands, amoUnt- 
ing to $900. The évidence is hot sâtisfactory, in the opinion of the 
spécial master, as to where this money came from, although the bank- 
rupt testified that his wife received $3,800 from the sale qi a place 
bought with money inherited from her f ather, and that she had kept 
that sum for a number of years in a little zinc trunk in her •house. 
This testimony dôes not appear to the court to hâve very much pro- 
bative value. Thèse sums not hitlierto dis'closed by the wife are sug- 
gestive., There, too, was a large 'amount of cotton seed purchased, for 
which he made no account. His gin burned up in 1907, and he col- 
lected insurance on the property. After the gin burned, he bought 
more cotton, and kept no record of it. He did keep books, according 
to the report of the spécial master; but he declined to state, or failed 
to state, to whom he shipped the cotton at either Dublin or Eastman. 
.He sold his stock of merchandise at a sacrifice, beginning about the 
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Ist of October, 1907, and this is coïncident with his failure to keep a 
record of his purchases of cotton. The trustée testified that no books 
or statements were turned over to him by the bankrupt, although he 
demanded them of him. An attorney testified that a few days before 
the pétition was filed Taylor said he had $200 cash in hand. He does 
not account for this, except he states he spent a lot of it in coming to 
Maçon. He only made three trips to Maçon, and could not show any 
expense over $10 for each trip; his expenses amounting in ail to $30. 
There is much more on the same line. 

Take the case ail together, it is one of the most remarkable and de- 
liberate cases of fraudulent concealment of property by a bankrupt 
that has corne to the attention of the court. The conclusions of the 
spécial master, in his clear and valuable opinion, are held to be correct. 
The statement of learned counsel that there is no évidence to support 
those conclusions, without any effort to point out error on the part of 
the master, is not satisfactory. 

For thèse reasons, the court feels obliged to sustain the report of 
the spécial master, and to direct that the discharge be refused. 



ATCHISON, T. & S. F. RY. CO. et al. v. INTERSTATE COMMERCE 

COMMISSION. 

(Circuit Court, D. Kansas, First Division. October 27, 1910.) 

No. 8,914. 

Caeeiees (S 34*) — Rates Estabi^ished — Reasonableness — Inteestate Com- 
merce COMMISSIOrf — INJUNCTION. 

Complainants liaving establislieci a rate for lemoiis from Califoniia to 
points hetween tlie Rocky Mountains and the Atlantic coast of .$1.1.5 per 
hundredweiglit in car load lots, tlie Interstate Commerce Commission 
passed an order, to become effective November 1, 1910, prescriblug a 
rate of not to exceed $1 per hundredweight. Complainant railroad com- 
panies, claiming that such rate had not been adjusted accordlng to the 
cost and value of the service, and that the Commission could not law- 
fully prescribe a single blanket rate to points so widely separated, also 
that the rate was un,iust and unreasonable, and so low that the traffic 
was not compensatory, ar)plied for an injunction restraining the enforce- 
ment thereof until its validity could be finally detennined. Hcld that, the 
validity of such rate being subject to gi'ave and serions doubt, an inter- 
locutory in.iunction will be granted until the case eau be detennined by 
the Commerce Ct)urt created by Act Cong. June 18, 1010, c. 310, 30 Stat. 
539. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 34.*] 

In Equity. Suit by the Atchison, Topeka & Santa Fé Railway Com- 
pany and others against the Interstate Commerce Commission. On 
pétition for an interlocutory injunction suspending the enforcement of 
an order of the Commission requiring complainants to establish and 
maintain for a period of two years a rate not exceeding $1 per hun- 
dredweight for the transportation of lemons. Granted. 

Robert Dunlap, T. J. Norton, and F. C. Dillard, for complainants. 

William E. Lamb, for défendant. 

Asa F. Call and Joseph H. Call, for interveners. 

•For other cases see same topic & i ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before SANBORN, VAN DEVANTER, and ADAMS, Circuit 
Judges. 

PER CURIAM. This is an application, upon due notice, for an 
interlocutory injunction suspending tiie enforcement of an order of 
the Interstate Commerce Commission requiring the complainants to 
establish and to maintain for a period of two years a rate not ex- 
ceeding $1 per hundredweight for the transportation of lemons in 
car loads from points in Southern California to practically ail points 
in that section of the United States extending from the Rocky Moun- 
tains on the west to the Atlantic coast on the east. The order is to 
"become effective November 1, 1910. 

Among other objections urged agaist it, the complainants assert 
that the order is unauthorized and invalid, first, because the Commis^ 
sion, in making it, did not proceed upon the theory that the rate should 
be adjusted to the cost and value of the service in que'^tion, but upon 
the erroneous assumption that the carriers are required to perform 
that service at a rate which will permit California lemons success- 
fully to be brought into compétition in the Eastem markets of the 
United States with lemons imported from Sicily; and, second, be- 
cause the Commission lawfully cannot prescribe a single or blanket 
rate to points so widely separated and requiring so great a différence in 
service as is the case in the very large territory to which the order ap- 
plies. The first of thèse objections, it is said, is sustained by the re- 
port of the Commission, a considérable portion of which relates to the 
duty upon Sicilian lemons, the cost of producing them and of mar- 
keting them in the United States, and the extent and character of 
the compétition between them and California lemons ; and the second 
objection, it is said, is sustained by the familiar provisions of the in- 
terstate commerce act, which are designed to secure, through the ac- 
tion of the Commission, rates which, in view of the service rendered, 
are just and reàsonàble to both carrier and shipper, and are neither 
unjustly discriminatory nor unduly preferential as respects any ship- 
per, locality, or description of traffic. And then, as indicating that 
the order in question is one of which they justly and reasonably may 
complain, the complainants refer, first, to another récent order of the 
Commission wherein a rate of $1 per hundredweight for the transpor- 
tation of lemons and oranges in car loads from points in Southern 
California to Sait Lake and Ogden, Utah, is declared to be neither 
unjust nor unreasonable ; second, to the ruling of the Commission, 
made in connection with the order in question, that a rate of $1.15 
per hundredweight for the transportation of oranges in car loads from 
points in Southern California to points between the Rocky Mountains 
and the Atlantic coast is not unjust or unreasonable; third, to the 
fact that the carriers who handle the lemon traffic east of Chic-ngo 
cannot receive any advantage from the application of the single or 
blanket rate to the lesser service attending such of that traffic as stops 
west of Chicago; and, fourth, to various affidavits of traffic mana- 
gers and other experienced railway officiais to the efïect that that rate 
is unjust and unreasonable to the carriers, and is so low that much 
of the traffic thereundter will be noncompensatory. 
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Without now stopping to enumerate the contentions on behalf of the 
Commission, it will suffice, for présent purposes, to say that, after 
considering those contentions and giving effect to the presumption of 
validity which should and does attend an order of the Commission, 
we entertain such grave and serious doubts of the validity of the order 
in question that we think its enforcement should be suspended until 
the questions presented by the complainants' objections can be ade- 
quately considered and thoughtfully determined, Those objections 
turn chiefly upon questions of law which are new and hâve an im- 
portance far beyond their bearing upon the présent application. The 
time when the order will become effective is nearby, and this case is 
one which soon will pass from our jurisdiction to that of the Com- 
merce Court, which has been created especially to consider and dé- 
termine controversies such as this. Act June 18, 1910, c. 309, 36 
Stat. 539. Any order which we may make will be interlocutory, and 
the final hearing must be in the Commerce Court. The same ques- 
tions will then arise again, and they may arise in that court before 
that time, either through a like application in some other case or 
through further interlocutory proceedings in this case. 

In thèse circumstances, we deem it the better course to leave those 
questions open to considération and détermination in the Commerce 
Court as matters of first impression, and to suspend the enforcement 
of the order for the présent. 



In re KRALU 
(District Court, D. Connecticut. Octol>er 24, 1910.) 
No. 2,332. 

1. Bankeuptct (§ 136*) — Concealment of Goods— Suerendee— Okoer. 

To warrant a referee's order dlrecting a banlvrupt to surrerider gooda or 
money alleged to liave been wittiheld, the référée must be satisfled and 
reasonably sure ttiat tlie goods or the money at the time of the hearing 
were in the possession of the bankrupt or under his control. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 233, 235; 
Dec. Dig. § 136.*] 

2. Bankruptcy (f 136*) — Withheld Assets— Subrender— Findinqs. 

Evidence ïield to support a referee's finding that a bankrupt liad In his 
possession concealed goods of the value of $5,000, or the proceeds thereof, 
and was bound to deliver the goods or the money to his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

In the matter of Morris Krall, bankrupt. On certificate of référée, 
filed in response to the bankrupt's pétition for review of an order di- 
recting that the bankrupt surrender to the trustée goods of the value 
of $5,000 or that amount in money. Order afhrmed. 

David Strouse, for trustée. 
Slade & Slade, for bankrupt. 
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PLATT, District Judge. The certificate discloses that, after a full 
hearing of the trustée and bankrupt upon the trustee's pétition, the 
référée found that the bankrupt had in his possession, or under his 
control, either merchandise to the value of $5,000 or the value thereof 
in money, belonging to the estate, which ought to be delivered to the 
trustée, and therefore ordered: 

"ïhat the bankrupt, on or bet'ore tlie ISth day of August, 1910, delh-er to 
Thomas S. Gilson, as trustée lu bankruptcy of the estate of Morris Krall, of 
New Haven, bankrupt, merchandise to the amôunt — cost value — of five thou- 
sand dollars ($5,000) or flve thousand dollars ($5,000) in money." 

To warrant such an order the référée must hâve been satisfied and 
reasonably sure that the goods, or the money which the goods brought, 
were, at the tinie of the hearing, in the possession or under the con- 
trol of the bankrupt. The position which the référée adopted is a com- 
mon-sense one, because it would be idle to order the bankrupt to turn 
over goods or money to the trustée, unless he had the physical ability 
to comoly with the order. 

In his certificate the référée says, not only that he was sure and cer- 
tain, but that he was satisfied beyond a reasonable doubt, that the 
bankrupt was able to comply with his order, and sets forth facts which 
were presented before liim, which, he says, substantiate the validity of 
his findiiig. It is the duty of the court to accept his final conclusion, 
unless an inspection of the subordinate facts upon which he bases it 
shows plainly that he has failed in his logical analysis. He saw the 
witnesses, and the court did not. He was in a position to gather into 
his mental equipment any taint of fraud and chicanery which might 
be hovering about the courtroom during the hearing, which was sub- 
stantiated by the words or manner of the bankrupt or other witnesses. 
His error must bave been glaring indeed to demand a reversai upon 
his conclusions of fact. 

The agonized interest displayed by counsel în this case has induced 
me to départ from a long since established rule, and to give my atten- 
tion to the transcript of the actual testimony presented to the référée 
After reading it with care, I am bound to say that I should hâve 
reachéd the same conclusion that he did. The bankrupt had within his 
control, shortly prior to adjudication, a very large stock of goods, 
for which he had paid practically nothing. He turned over to his 
trustée an insignificant proportion of that stock. It was his duty to ex- 
plain what he had donc with the balance. He spent much time telling 
about it, but his explanation does not explain. The référée has given 
him the benefit of the doubt in every instance, and yet, with every- 
thing resolved in his favor, and after giving him the maximum of créd- 
it for even his uncertain guesses, the référée is satisfied that he still 
controls a greater amount of goods or money than that which he has 
been ordered to transfer. The référée is sure that the bankrupt now 
controls ail that he is ordered to deliver, and suspects that he controls 
much more. Counsel for the bankrupt tries to broaden the suspicion 
which the référée suggests, so that it may apply to the entire amount 
in controversy ; but I cannot so read the certificate or the facts. 

The reversai of his ruling would, to my mind, lead directly to a sub- 
version of justice. His order is affirmed. 
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FORSHAW et al. v. LAYMAJïf. 

WILLIAMS et al. v. SAMB. 

(areuit Court of Appeals, Eighth Circuit. October 12, 1910.) 

Nos. 3,301, 3,302. 

1. Courts (§ 366*) — Fédéral Coxjkts— Rules of Décision— Statb Statutobt 

Provisions— CoNSTEUOTiON bt Higiiest State Court. 

The décision of the Suprême Court of Arkansas that, where lands are 
wild and uninclosed, Act March 18, 1&<>9 (Laws 1899, p. 117; Kirby's Dig. 
§ 5057), makes seven years' successive payments of taxes under color of 
title équivalent to seven years' actual adverse iwssession, aiid vests the 
title to such land in one wlio shows that he has pald the taxes during the 
period requlred, is concluslve on the fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 9G4-968; Dec. 
Dig. § 366.* 

State laws as rules of décision In fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A, 71 ; Hill v. Hite, 29 C. C. A- 553.] 

2. Taxation (§ 194*)— Exemptions— Constitutional Provisions. 

Act Ark. April 8, 1869 (Laws 1869, p. 130), providing that, where land 
Is donated to a railroad company to aid In Its construction, it shall be 
exempt from taxation until the railroad company has conveyed it in 
turn to an actual purchaser, was In violation of the Arkansas Constitu- 
tion of 1868, art 10, § 2, providing that ail real and Personal property 
shall be taxed at a uniform rate, save certain spécifie exceptions, and that 
the property of corporations shall forever be subject to taxation the same 
as that of indlviduals. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 310, 311 ; Dec. 
Dig. § 194.* 

Taxation of railroad land grants, see note to Northern Pac. R. Co. y. 
Wright, 4 O. C. A. 19é.] 

3. Taxation | 196*) — Exemptions — Contracts. 

Where a state Constitution prohibits the exemption of property from 
taxation!, sueh exemption cannot be seeured by giving It the guise of a 
contract. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 314; Dec. Dig. 
S 196.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Actions by Edwin S. Layman against Joseph Forshaw, Jr., and an- 
other and against C. H. WiUiams and others. Judgment for plaintif! 
in each case, and défendants bring error in the first case, and appeal in 
the second. Affirmed. 

Julian Laughlin (George W. Murphy, Charles T. Coleman, and W. 
M. Lewis, on the brief), for plaintiffs in error and appellants. 

G. B. Rose (U. M. Rose, W. E. Flemingway, D. H. Cantrell, and J. 
F. Loughborough, on the brief), for appellee and défendant in error 

Before HOOK and ADAMS, Circuit Judges, and McPHERSON, 
District Judge. 

*For otber cases eee same topic & § numbeb la Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
182 P.— 13 



194 182 FEDERAL REPORTEE. ' 

HOOK, Circuit Judge. One of thèse cases was an action in eject- 
ment, and the other a suit to quiet title. They involved lands in Ar- 
kansas, and were brought by Edwin S. Layman. He prevailed in the 
trial court, and the défendants prosecuted a writ oî error and an ap- 
peal. 

Layman had a tax deed, which, though void, nevertheless constituted 
color of title. While holding the deed, and while the Iknds were un- 
improved and uninclosed, he paid the taxes on them for seven years in 
succession. At the trial below he invoked successfully an Arkansas 
statute which provides: 

"That unlmproved and uninclosed land shall be deemed and held to be in 
possession of the person who pays the taxes thereon if he hâve color of title 
thereto, but no person shall be entitled to Invoke the beneflt of this act unless 
he, and those under whom he claims, shall hâve paid such taxes for at least 
seven years in succession; and not less than three of such payments must 
be made subséquent to the i)assage of this act." Act March 18, 1899 (Laws 
1899, p. 117; Kirby's Dlg. § 5057). 

In Earle Improvement Co. v. Chatfield, 81 Ark. 396, 302, 99 S. W. 
84, 85, the court, construing this statute, said : 

"Where the lands are wlld and uninclosed, the law makes seven years' suc- 
cessive payments of taxes under color of title équivalent to seven yeara of 
actual adverse possession, and vcsts the title to such lands in one who shovps 
that he has paid the taxes durlng the period required by the statute." 

It is cbntended by défendants that this is not a correct construction 
of the statute, and that this court is not bound by it. But no déci- 
sion of the highest judicial tribunal of a state can be more binding 
u.pon the courts of the United States than one construing a local law 
relating to the title to lands within its borders', there being no ground 
to question it under the Constitution ,and laws of the United States. 
The question involved is not one of gênerai law. 

It is also contended the lands in controversy were not taxable, and 
the payment of taxes unlawfully levied by the taxing officers could be 
no basis for a title by limitation or prescription under the statute. 
The basis for this contention is that the lands had been donated or 
subscribed by a former owner in aid of the construction of a railroad, 
pursuant to an Arkansas statute, approved April 8, 1869 (Laws 1869, 
p. 130), providing that in such case they should be exempt from tax- 
ation until the railroad company to whom they were conveyed in turn 
conveyed them to an actual purchaser. Thereafter they were in fact 
marked "exempt" upon the tax rolls for 13 years or more; and then, 
though still owned and unconveyed by the railroad company, they were 
assessed and taxed. The taxes for 7 years affected by this condition 
were paid by Layman. The railroad company then sold and conveyed 
the property to défendant Joseph Forshaw, Jr. Layman asserts that 
the statute of 1869, purporting to exempt the lands from taxation, 
was contrary to the state Constitution of 1868. 

We think it was. That Constitution required the taxation by a Uni- 
form rule of ail real and personal property, save certain spécifie excep- 
tions, and that the property of corporations should forever be subject 
to taxation the same as that of individuals. Article 10, § 2 ; article 5, § 
48. In Fletcher v. Oliver, 35 Ark. 389, it was said : 
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"The constitutional provision that ail real property shall be subject to 
taxation, except certain exemptée! lilnds therein enumerated, amouuts to an 
Inhibition on the Législature from exempting other real property," 

See, also. Files v. State, 48 Ark. 529, 3 S. W. 817. 

Of course, if a state Constitution pirohibits the exemption of prop- 
erty from taxation, the exemption cannot be secured by giving it the 
guise of a contract. The land was taxable, it was taxed, and Layman 
paid the taxes, and otherwise fulfiUed the conditions prescribed by the 
statute. 

The judgment and the decree are affirmed. 



EL DORADO OIL WORKS CO. v. SOCIÉTÉ COMMERCIALE DE; 
L'OCIiANlB. 

(Circuit Court of Appeals, Ninth Circuit October 3, ]910.) 

No. 1,832. 

1. Sat.es (§ 72*) — Construction or Contract— SuBJEcr-MATTER—InENTiFiCA- 

HON. 

riaititifï contrnrted in writing to sell to <1pfen(lant a full cargo of Ta- 
hiti coi)ra of fair average qmilit.v. to be dellvered on qnay lu San Fran- 
cisco "per lirlg I.urline now en route from l'nget Sound to Taioliae and/or 
Papeete. what tlie vesse) loads, estluinted to be abont .S.jO tons." Held, 
that such contract did not reipiire that the cargo shonld lie Inaded at 
Papeete, nor that the vessel should sail froiu that port direct to San Fran- 
cisco, and the fact that, being unabie to olitalu a fuil cargo there, she 
returned to Talohae and conipleted loading, sailing thenoe for San ITran- 
cisco, did not entitle défendant to refuse to recelve the cargo on tlie 
ground tlmt it wiui not the copra contractée! for. nor because tlie yessel 
deviated frotn her voyage on her retnrn : the copra t)eiiig of the nnallty 
called for and deliverw] within a reasonalile time, which was ail tliat 
could be required uuder tlie contract. 

■ ■ -'. Note.— for other casses, see Sales, Cent Dig. §§ 107-202; Dec. Dig. 
I 72.*] 

2. EvioENCE (§ 448*) — RxTEiNsic EvinENCE Aft-ecting Written Comtract— 

Prior Neooti axions. 

Siich contract was not amhignons. and previous correspondeiice between 
the iiarties. wliile properly adniittcd In évidence in an action for breach 
of the contract liy défendant by refusing to aecept the copra on the issue 
as to whetUer the delivery was within a reasonalile time, was not admis- 
sible to alter tlie ternis of the wrirten contra<'t. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. S§ 20U(i-20S2; Dec. 
Dig. I 448.*] 

Ross, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

Action by the Société Commerciale de L'Oceanie against the El Do- 
rado Oil Works Company. Judgment for plaintiiï, and défendant 
brings error. Affirmed. 

On October 9, 1007, the agents of the défendant in error at San Francisco 
wrote to the agents of the plaintiff in error, directlng thelr attention to the 
fact that the brig Lurliue was expected to be dispatclied from Papeete to San 

*Far other cases see same topie & S numbisb in Dec. & Am. Diga. U07 to date, & Rep't iQdexes 
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Francisco, where her arrivai was expected on or about December 15tli, and 
offering a cargo of Taliiti copra, of wlilcii It was said the Lurline eould carry 
from 300 to 350 tons. : On ttie foUowing day a second letter was sent, statlng 
tliat tlie Lurline left Puget Sound on October 5th, bound for Papeete, and tbat 
"we figure that sliô should reach San Frariciseo on her retum voyage about De- 
cembelr 16* 1907." Thereupon, on October llth, the foUowlng contract was en- 
tered Into: "The Sociôté Commerciale de L'Oceanle agrée to dellver In sacks or 
In bulk, their option, and the El Dorado Oil Works Company agrée to receive, 
a full cargo of Tahiti copra of fair average quality, taie quale on quay in San 
Francisco, per brig Lurine, now en route from Puget Sound to Taiohae aofl/or 
Papeete what the vessel loads, estlmated to be about three hundred and fifty 
(350) tons (2,240 ll)s. eaeh). If delivered in bulk, buyers to furnish sacks 
which are to be fllled and sewed by the seller. The El Dorado Oil Works 
Company agrée to pay for the copra delivered under thls contract at the rate 
of four (4) cents per Ib. gross weight delivered, sacks included If delivered in 
sacks. Payment to be made in cash, United States gold coin, on completion of 
delivery In San Francisco. Présent or future duties, war revenue tax, or any 
new charges that may be Imposed by the United States government for ac- 
count of buyers. Should the goods, or any portion thereof, be transhipped, 
and arrive in any other vessel or vessels, contract still to hold good. In case 
of loss of vessel, contract to be void." 

On the day when the contract was signed, the brlg was en route from Puget 
Sound to Taiohae or Papeete, or both, a few days out, laden with a cargo of 
lumber, as both parties to the contract were aware. The Tahiti copra Is copra 
produced in the Society Islands or In the Marquesas Islands. The brig sailed 
to Taiohae, and thence to Papeete, where she arrived on December 1, 1907. 
At that port she loaded part of her cargo of copra, and on December 17th she 
sailed for a voyage back to Taiohae, where she complète! the loading of her 
cargo of copra on January 20, 1908. On the following day she sailed on her 
return voyage to San Francisco, and she arrived at that port on February 22, 
1908, wlth a full cargo of copra of the stipiilated quality on board. When the 
cargo was tendered to the plaintlff in error, the latter refused to aceept the 
same, and thereupon the présent action was brought to recover under the con- 
tract The case was tried before a jury, and a verdict was returned for the 
défendant in error. 

Page, McCutchen & Knight, for plaintiff in error, ' 
Andros & Hengstler, for défendant in error. '-. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON,' 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). Error 
is assigned to the instructions given by the court as to the meaning and 
purport of the contract, and to refusais to instruct as requested by the 
plaintiff in error. It is unnecëssary to set out in détail the instruc- 
tions so given and requested. They ail raise the question of the cor- 
rect construction of the contract. In brief, it is the contention of the 
plaintiff in error that the article tendered by the défendant in error 
was not the very article itself which was purchased. By this it is not 
meant that it was not a full cargo of Tahiti copra of fair average qual- 
ity, taie quale, delivered on the quay in San Francisco per brig Lurline, 
but that it was not the article purchased, for the reason that it was 
not a cargo brought directly from Papeete as warranted in the con- 
tract, but was a cargo brought by a voyage which was an unauthor- 
ized déviation from the return voyage, which was described in the 
contract. This leads us to the question of the construction of the 
contract. Certain of its features are made so clear as to be beyond 
controversy. One is that the brig was warranted, at the time when 
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the contract was made, to be en route from Puget Sound to Taiohae 
^°^/or Papeete, and that such was her outward voyage, and that on 
that voyage she was permitted to visit Taiohae or Papeete or both. 

But the plaintiff in error contends that, while the contract permitted 
the brig to visit either or both ports, it required her to visit them in 
the order in which they were named, and did not permit her to return 
to Taiohae after having once touched there on the way to Papeete, 
and that her return voyage should hâve been from the last-named port 
to San Francisco, and that she would so return without déviation wafe 
a warranty necessarily and legally implied in the terms of the contract. 
But the contract, as we read it, does not describe the return voyage, 
nor does it specifically name a port or ports of loading; It simply pro- 
vides that the défendant in error shall dehver a cargo of Tahiti copra 
of fair average quahty on the quay in San Francisco per brig LurHne, 
described to be "now en route from Puget Sound to Taiohae *°^/or 
Papeete." It is silent as to where the cargo was to be obtained, or 
as to what the return route should be. 

But the plaintifï in error, in support of its contention that, by virtue 
of the déviation of the brig in visiting Taiohae the second time, the 
cargo offered was not the cargo contracted for, cites cases which hold 
that the goods offered must be identical with those bargained for, 
cases such as ElHs v. Thompson, 3 M. & W. 452, Filley v. Pope, 115 
U. S. 213, 6 Sup. et. 19, 29 L. Ed. 372, Norrington v. Wright, 115 U. 
S. 188, 6 Sup. et. 12, 29 L. Ed. 366, and Bowes v. Shand, 2 App. 
Cases, 455. 

In Ellis v. Thompson the purport of the décision was that goods 
which at the date, of the contract were to be loaded on barges, and car- 
ried thereby from Shrewsbury to Gloucester, were not the identical 
goods contracted for, and described as ready for shipment at Glouces- 
ter or Liverpool on that day. In Filley v. Pope the contract was for 
the sale of pig iron, "shipped from Glasgow." The court held it was 
not fulfilled by tendering pig iron shipped from Leith, and thàt in a 
mercantile contract a statement descriptive of the subject -natter or 
of some material incident, such as the time or place of shipment, is 
ordinarily to be regarded as a warranty or condition précèdent. In 
Norrington v. Wright the contract was for the sale and purchase of 
iron rails, to be shipped from a European port or ports to Philadel- 
phia, at the rate of about 1,000 tons per month, beginning ât a fixed 
date. The court held that the warranty was not fulfilled by the de- 
livery of monthly shipments of quantities very materially iess than 
those contracted for. In Bowes v. Shand it was held that a contract 
to sell rice, to be shipped during the months of March and April, is 
not fulfilled by tendering rice shipped in February. The Eord Chan- 
cellor said : 

"If the description of tlie article tendered is différent in any respect, It is 
not the article bargained for." 

And he alluded to the fact that the contract was mercantile, and that 
merchants are not in the habit of placing in their contracts stipula- 
tions to which they do not attach some value and importance, and to 
the further fact that when making contracts for the purchase of rice 
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they may well be desirotis tliat the rice shoitld not be forthcoming to 
them at a time eîther earlier or later than that at which it suits them 
to be ready with funds for payment. 

But what is there in the case at bar to show that the cargo tendered 
was différent in any respect from that which was bargained for? The 
parties had not bargained for a cargo to be shipped from Papeete, or 
from any other named port, to San Francisco ; nor had they bargained 
for a' cargo to be loaded at any particular time or place, or to be de- 
livered at any particular time. They had bargained for a full cargo 
of Tahiti Copra to be delivered on thë quay at San Francisco, and had 
contracted that it should be brought by the Lurline, described in the 
contract to be a "brig en route from Puget Sound to Taiohae ^"Vo'- 
Papeete." If the contracta had stipûfeted that the cargo should be 
takein on board at Taiohae or Papeete, and that the return voyage 
should be from either of those ports directly to San Francisco, a dif- 
férent case would be presentèd. But the parties saw fit to incorporate 
no such provision in the contract. The only contingency expressed in 
the contract, upon the happening of which the contract was to be held 
void, was the loss of the vessel, and the contract expressly permitted 
a transshipment of the cargo to one or more vessels. 

The fact that the contract was siJent concerning the tîme of the de- 
livery of the cargo at Saii Francisco gives rise to the inference that 
the cargo was to be delivered withîn a reasonable time, and the fact 
that it was silent concerning the place or manner of loading créâtes 
the inference that the parties understood that the vessel was to be 
loaded according to the cUstoms arid usage of the ports of trade. 
There was évidence of such customs and usage, showing that as a 
gênerai thing the ports at which sailing boats touch are hard to reach 
by mail, that a cargo is not always available, that sometimes the cargo 
is picked up at several ports, and that it is not always possible that a 
cargo shall be ready. There was évidence that a vessel leaving the 
coast in October with an outward cargo to be discharged in the islands, 
thereafter to load a cargo of Tahiti copra wherever she could fînd it 
and return to San Francisco, might reasonably be expected to occupy 
four months on the entire voyage. The instructions of the court prop- 
erly submitted the question of à reasonable time to the décision of the 
jury. _ _ 

The trial court ruled that the communications which pâssed between 
the parties prior to the signing of the contract could be admitted for 
the purpose of indicating to the jury what should be taken to be a 
reasonable time for the performance of the contract, but that they 
could not be taken to contradict the contract ; and the court instructed 
the jury that the communications might be considered on the point of 
reasonable time. In one of those communications the plaintiff in er- 
ror stated that the Lurline was expected to be dispatched from Papeete 
to San Francisco "some time this fall, and we look for her arrivai in 
San Francisco on or about December 15th." In another the state- 
ment was made that the Lurline had left the sound on October 5th, 
bound for Papeete, "and we figure that she should reach San Fran- 
cisco on her return voyage about December 16, 1907." 

It is now insisted that those communications were admissible in evi- 



dence to make clear the meaning of the terms of the contract. But, 
as we read the contract, we do net find that it is ambiguous or uncer- 
tain. It is presumed to express the full intention and agreement of 
the parties. If so, ail prior negotiations were inadmissible to alter it. 
In Seitz V. Brewers' Refrigerating Co., 141 U. S. 517, 13 Sup. Ct. 46, 
35 L- Ed. 837, the court held that, when the writing itself upon its face 
is couched in such terms as to import a complète légal obligation with- 
out any uncertainty as to the object or extent of the engagement, it 
is conclusively presumed that the whole engagement of the parties and 
the extent and manner of their undertaking were reduced to writing, 
and that silence on a point that might hâve been embodied in the agree- 
ment does not open the door to paroi évidence in that regard. 

The plaintiff in error cites the case of Davison v. Von Lingen, 113 
U. S. 40, 5 Sup. Ct. 346, 38 L. Ed. 885. In that case a charter party 
made on the Ist of August in Philadelphia contained the stipulation 
that the vessel is "now sailed or about to sail from Benizaf with cargo 
for Philadelphia" ; whereas the fact was that the steamer was in Mo- 
rocco, only three-elevenths loaded, and did not sail for Philadelphia 
until August 7th, and left Gibraltar August 9th. Before signing the 
charter party, the charterers had asked to hâve in it a guaranty that 
the steamer would reach Philadelphia in time to load a cargo for Eu- 
rope in August, but this was refused. They had declined to hâve in- 
serted the words "sailed from or loading at Benizaf." On learning the 
date when the vessel left Gilbraltar, they proceeded to look for another 
vessel. The steamer was not unloaded at Philadelphia until Septem- 
ber 7th. The charterers repudiated the contract. The court held that 
the stipulation "now sailed or about to sail," etc., was a warranty or 
a condition précèdent, that time and the situation of the vessel were 
material and essential parts of the contract, and that the charterers 
had the right to repudiate the contract. The court said that the words 
"now sailed or about to sail with cargo" meant that she must bave had 
her cargo on board and was ready to sail, and remarked that that con- 
struction was in harmony with ail that occurred between the parties 
at the time and with the conduct of the charterers afterwards. It was 
not a case in which testimony was admitted to alter or vary the terms 
of a contract, and no such question is discussed in the opinion. 

So in Pacific Coast Co. v. Yukon Transportation Co., 155 Eed. 29, 
83 C. C. A. 625, decided by this court. Evidence of a prior paroi 
agreement was referred to as tending to support the natural meaning 
of the bills of lading; but the court found no error in the admission 
of the paroi agreement, principally upon the ground that the bills of 
lading were issued after the goods had been delivered on board the 
vessel, and after they had passed from the control of the shipper, and 
were not assented to, and hence could not bave the force to set aside 
the prior paroi agreement. 

We find no error in the exclusion of évidence of prior communica- 
tions to alter or explain the contract. 

The decree is afidrmed. 

ROSS, Circuit Judge (dissenting). I respectfully dissent, being of 
the opinion that the written contract itself, rightly construed, mcans 
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tHàt the copra contractée! for was to be shipped f rom the terinination 
oï the outward voyage of the Lurline, which was Papeete, to San 
Francisco direct, and that the going of that vessel from Papeete to 
Taiohae, which, according to the record, consumed about 18 days, con- 
stituted a déviation from the voyage stipulated for by the parties. 
Such construction of the written contract is not contradicted, \)ut 
rather'cônfirmed, by the letters of the respective parties leading up to 
the making ôî the contract, as well as by letters passing between them 
subséquent to the making thereof, the latter of which tend to show the 
construction which each of the parties placed upon it. 

The first of the letters prior to the contract was written October 9. 
1907, and is as follows: 

"San Francisco, October 9, 1907, 

"Messrs. Geo. A. Moore & Co., Agents El Dorado Oil Works, 118 Californla 
Street, Olty. — Dear Sirs: We beg to Invite your kind attention to the faet that 
the brig Lurline— net registered nieasurement 336 tous — is expected to be dis- 
patched from Tapeete to San Francisco some tlme tbis fall, and we look for 
her arrivai in San Francisco on or about Deceniber 15tb. Under cable anthor- 
ity from our Haniburg friends, we are able to offer you a priée of not less 
than 4f per Ib,, delivered on;dock San Francisco, subjeet to tlie usnal form of 
contract, for prospective cargo of a verage Tahiti copra by the opportunity in 
question, A couservative estimate of tbe quantlty of copra the Lurline wlll 
carry seems to be 300/350 tons. The offer from our Hamhurg friends is sub- 
ject to prompt cable reply and prior sale. Therefore we bope to receive your 
early response to this letter. 

"ïours faithfully, Williams, Dimond & Co." 

The second of those letters from the agents of the plaintiff, which 
shows the acceptance by the défendant of its ofïer, is as follows : 

"San Francisco, October 10, 1907. 
. "Messrs. Geo. A. Moore & Co., Agents El Dorado OU Works, 118 Californla 
Street, City-TrDear Sirs: Copra per Lurline: We hâve for aclçnowledgnient 
your favor of October 9th in response to our letter of October 9th ; contents 
noted with thislnks. In conformity therewith we herewith beg to conflrm sale 
to your goûd ^^elves at the instance of mutual Papeete friends through author- 
ization froiii thelr Hamburg office a cargo of average Tahiti copra per brig 
Lurline at the prlce of four cents (4^) per Ib., delivered on dock San Fran- 
cisco, subject to the nsual form of contract. The Lurline left the Sound Oc- 
tober 5th bound for Papeete, aud we figure that she should reach San Fran- 
cisco on her return voyage about December 16, 1907. We eatlnmte that the 
quantlty of copra the Lurline wilJ Carry will amount to about 300/350 tons of 
2,240 Ibs. each. We shall watt upon you with contract in the course of a few 
days. 

"Yours faithfully, Williams, Dimond & Co." 

There is in this letter a clear indication that the copra sold to and 
accepted by the défendant was copra of Papeete parties, and was to 
be shipped from Papeete by the Lurline to San Francisco direct, which 
place, it is therein stated, the brig should reach about December 16, 
1907. 

Both the contract and the two letters above set out provided for a 
full cargo of the brig, estimated to be from 300 to 350 tons of 2,240 
pounds each. The agreed statement of fact shows that the Lurline on 
her outward voyage arrived at Taiohae November 17, 1907, where she 
remained until November 2ôth, on which day she sailcd for Papeete, 
arriving there December Ist, where she completed the discharge of 
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her outward cargo December 10, 1907. She was then in condition to 
undertake the contract in question, which, as sliown by the contract, 
as well as the previous letters referred to, called for an exclusive 
cargo of copra, estimated to be from 300 to 350 tons of 2,210 pounds 
each. Instead of taking on the exclusive cargo of copra and return- 
ing to San Francisco with it, she took on, according to the agreed state- 
ment of facts, 105 tons of copra and a lot of "lumber and other freight 
for Taiohae," and set sail December 17, 1907, from Papeete for Taio- 
hae, where she arrived January 9, 190S, and where she remained until 
January 20th, completing the loading of a cargo of copra on the 20th 
of January, 1908. The next day, January 21st, she sailed with it to 
San Francisco, where she arrived February 22, 1908. that this was 
such a déviation and departure from the terms of the contract on the 
part of the plaintifï as vitiated it, not only seems clear to me, but I 
think other letters of the parties introduced in évidence go to show 
that both of them understood the contract to provide for a full cargo 
of copra from Papeete direct to San Francisco. As it turned out, the 
seller could only get 105 tons of copra at Papeete, of which fact its 
San Francisco agents were evidently made aware, for on the day be- 
fore the Lurline arrived at Papeete, to wit, November 16, 1907, they 
wrote to the plaintifï as follows : 

"San Francisco, Nov. 10, 1907. 
"Geo. A. îiloore, Esq., Président El Dorado Oil AVorlîs Co., San Francisco, 
Cal. — Dear Sir: As the writer exyects shortly to returu to New Yorlî, he 
deenis it well to confirai conversation and nnderstandinj;; with you tins niorn- 
ing with référence to conti'art ^■^■ith yonr coniiiaiiy for a carso of cot)ra ner 
Lurline. In accordance with this conversation, it is understood that your 
Company is wllling that tlie cararo of the Lurline shoiiUl 1 e Icss tlv!'' 'i 'r e^-*i- 
mated fui! capacity of 300 or 350 tons, and that a delivery of as Uttle as 100 
tons by this vessel would be aeceptcd as a satisfactory fulfiUment of the con- 
tract. We also note your wlUingness at the présent tlme to cancel the con- 
tract, but am not talving this matter up at présent. 

"Yours falthfuUy, Williams, Dimoiid & Co." 

The request of the plaintifï made to the défendant at that time to 
be relieved bf its obligation to furnish the full cargo of copra sold, 
and to accept 100 tons as full delivery, is, I think, strong évidence of 
the fact that it understood the contract as binding it to ship the full 
cargo of from 300 to 350 tons from Papeete. And that such was the 
understanding of the défendant is further shown by its letter of Jan- 
uary 29, 1908, to the plaintifï's San Francisco agents, in answer to a 
letter from them of the previous day, in which they wrote: 

"Referring to contract dated October 11, 1007, nesotiated by us on behalf of 
the Société Commerciale de L'Oceanie and your conipany, coverinR copra to ar- 
rive hère per brig Lurline, we hâve received advices from our Papeete friends 
that the Lurline sailed from Papeete on December 14th with 105,027 kilos 
copra and proceeded to ïaiohae to complète loading. As soon as we reçoive 
advices of the Lurliue's departure from ïaiohae, we will advise you." 

The reply of the défendant was as follows : 

"San Francisco, ,Tan. 29, 190S. 
"Messrs. Williams, Dimond & Co., San Francisco, Cal. — Gentlemen: We beg 
to aeknowledge the receipt of your favor of the 28th lust.. by which we note 
that the brig Lurline sailed from Papeete on December 14th to Taiohae to 
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complète loading. As her arrivai hère wlll necessarlly be so far behind the 
date contempJated in your letters of the 9th and lOth of October, upon which 
we made the purchase, through this diversion from her original trip, we should 
like an explanation of this change and conséquent delay. 

"Very truly yours, Eldorado 011 Works, Geo. A. Moore, Pt" 

To this letter the plaintiff's agents replied as follows : 

"San Francisco. .Tamiary 31. 1908. 
"George A. Moore, Esq., Près, El Dorado Oil Works, 118 Californla St., San 
Francisco— Dear Sir: We hâve for acknowledginent your favor of 29th Inst. 
In référence to l)rig lairline. The Lurline left l'uget Sonnd on October 5th, as 
advised in our resiierts of October lOth. and the only delnys she bas met with, 
8o far as we cati ascertaln, hâve been those e.\perienced through acts of God, 
wind, and weather. 

"îours faithfully. W., D. & Co." 

In my opinion the défendant was under no oblieation to accept the 
shipment in question, and therefore I think the jud,Q:ment should be 
reversed, with directions to the court below to dismiss the action. 



norSTON OTL co. OF TEXAS et al. v. T>K AKE et al.t 

{Circuit Court of Appeals, Fifth Circuit. October 3, 1010.) 

No. 1,90». 

1 Action (§ 30*) — Form or Action— Monky IIad and Reteived. 

Where a l)ill In eqiiity charges défendant with wroi'gfully asserting a 
daim of sonie cliaracter to the property in qne.«ition, the e.tact nature of 
whIch is unkriown to the coniplaiiiant, and with cut'ting and removing a 
porliim of tlu' tinilier, and interfering with prtitioner In control of the 
tinilier, and pray-s for an in.iunction against cutring of the tiral.er and for 
daiiiage.s. and the évidence shows the cntting of the timber by the défend- 
ant with the consent of compiainant, tUe only claim of the complaiuants 
teing for the proceeds of tlie timber, the case Is one for mpney Imd and 
reccived. 

fr>l. Note. — ^For other cases, see. Action, Dec. 0ig, S 30.*] 

2. MONET îtÉCEtVED (5 18*) — EVIDENCE— SUFFICIENCT. 

Where the évidence showed the consent of compiainant to the ciittlng 
of timber by a lumber corapany, and that the tumber company should 
make payiuents therefor to the défendant, subject to the rightof com- 
piainant to recover of défendant, compiainant is not entitled to recover 
of défendant as for money had and received. in the absence of proof that 
the paymenta to défendant were actually made. 

[Ed. Note. — For other cases, see Money Rœeived, Dec. Dlg. § 18.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Texas, 

Bill in equity by the Houston Oil Company of Texas and others 
against W. J. Drake and others. From a decree in favor of défend^ 
ants, complainants appeal. Affirmed. 

H. O. Head and T. M. Kennerly, for appellants. 
George C. Gréer and F. D. Minor, for appellees. 

Before PARDEE and SHELBY, Circuit Judges, and FOSTER, 
District Judge. 

•For other cases see same toplc & % ncmbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
t Behearlng denled November E, 1919. 
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PARDEE, Circuit Judge. The bill in this case seems to be one for 
an injunction to restrain the cutting and removing of timber from cer- 
tain lands in section 13, of Tyler coiinty, Tex., of the B. B. & C. Rail- 
road Company patent ; complainant claiming title to the timber on 
said land through purchase in January, 1901, from one John A. Mc- 
Shane, then said to be the légal owner of the land. The défendants 
are charged with wrongfully asserting a claim of some character to 
the property, the exact nature of which is unknown to the complain- 
ant, and with cutting and removing a portion of said timber and inter- 
fering with petitioner in control of the timber. The prayer is sub- 
stantially for an injunction to restrain cutting timber and for dam- 
ages. The défendants W. J. Drake, S. H. Drake, J. B. Hooks, and 
Jack Dies treated the case as one of trespass to try title, denying the 
allégations of the bill, also pleading not guilty and putting themselves 
on the country, and also asserting title to 16Ô acres by deed and by 
limitation of three and ten years, and praying for judgment quieting 
the title. Défendant John A. McShane was neither served nor did he 
enter an appearance. On thèse pleadings the case was referred to a 
master, who reported, recommending a money judgment against the 
Drakes and Hook. 

The case shows as to facts as follows: January 39, 1901, John A. 
McShane, then being the owner in fee of the land in question, sold 
the timber thereon to the Reliance Lumber Company. January, 1903, 
the Reliance Lumber Company soW and conveyed the timber to Kirby 
Lumber Company, and some time afterwards the Kirby Lumber Com- 
pany conveyed the same by deed or mortgage to the Houston Oil 
Company. The bill says that the title to the "land" was taken in the 
name of the Kirby Lumber Company, for the use and benefit of the 
Houston Oil Company; but the transcript contains no évidence as to 
such title or trust. In April, 1906, W. J. Drake and his wife, S. H. 
Drake, then being in possession and occupancy and claiming to own 
160 acres of section 13 and the timber growing thereon, under a title 
acquired by 10 years' occupancy as claimants, sold ail the merchanta- 
ble timber on the 160-acre tract claimed by them to défendant J. B. 
Hooks for the sum of $1,000. 

The master reports that on January 10, 1907, the défendant Hooks 
sold and conveyed ail the merchantable timber on said 160 acres to 
défendant Kirby Lumber Company. The considération of this deed 
is not given, but it appears that said purchase was with the knowledge 
of the Houston Oil Company, and was authorized by said Houston 
Oil Company, as follows : 

"In the matter of the elaim of W. J. Drake to 160 aci'es eut of the aT)ovc- 
named survéy, I bes to advise that you hâve the consent of this eompiny to 
pay Drake $2.50 per thousand for timber eut from said 160 acres, and pay 
this eouipany $2.50 per thousai'd, without prejndlce, however, to the risrhts 
of this Company to reeover the aniount paid Drake from said Drake, if it is 
flnally determined he bas no title to the property In dispnte. I hopfi this 
will enable you to take the timber offi this 160-acre survey as you désire at 
once." 

Under said purchase the Kirby Lumber Company eut from said 
160 acres of land 3,636,115 feet of timber, worth $5 per thousand. 
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The case was tried before the master, and, apparently, before the 
court, solely as one of title. Overruling the master's report, the court 
below in effect, though net in terms, dismissed the bill. 

The bill was properly dismissed, but not on the question of title, 
as to which under the évidence we are doubtful. The évidence shows 
that by consent oi the parties the timber was eut off the l'and in ques- 
tion by the Kirby Lumber Company, and the only claim the Houston 
Oil Company bas is for the proceeds paid to défendants, so that as 
a case it is one "for money had and received," and as such the com- 
plainant does not make oiit his case. There is no proof that the Kirby 
lyumber Company paid défendants anything. The inference from the 
meàger évidence in the transcript is that it did not. It is true that 
Drake and Wife sold the timber on the land to Hook for a considéra- 
tion bf $1,000 admitted to bave been paid ; but the purchase by the 
Kirby Lumber Company frbm Hook of property which it is said to 
hâve all-eady owned was râtified by the Houston Qil Cornpany, which 
reserVed nothing except What Was to be paid to Drake by the Kirby 
Lumber Company. , !,, ', 

As nothing was provéd' 'tô hâve been paid by the Kirby Lumber 
Company to the Drakes or to Hook, and, as there was no privity be- 
tween the Drakes and the Houston Oil Company, and as the case does 
not show that the défendants received any moneys they were not en- 
titlèd in good conscience to retain, the decree of the Circuit Court, 
considered as one dismissing complainants' bill, is affirmed. 



HOUSTON OIL OO. OF TEXAS et al. v. WILLIAMS LUMBER CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. October 3, 1910.) 

No. 1,998. 

Appeal from the Circuit Court of the United States for the Southern Dis- 
trict of Texas. 

Action liy the Houston Oil Company of Texas and others agalnst the Wil- 
liams Lumber Company and others. From a judgment in favor of plaintiffs, 
défendants appeal. Affirmed.' 

T. M. Kennerly and H. O. Head, for appellants. 
Gordon BuUitt and C. L. Carter, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and FOSTBK, District 
Judge. 

PER CURIAM. This is an ancillary suit, by the appellants against the ap- 
pellees. The sole material question involved was whether or not the appel- 
lants were bona flde purchasers of the land in suit for value and without 
notice. There was a référence to a spécial master, and he found that the 
appellants were chargeable with notice. The report, after a hearing on ex- 
ceptions, was conflrmed by the Circuit Court. We are of opinion that the év- 
idence sustains the report and the decree eonflrming it 

Affirmed. 
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ANVIL HYDRAULIC & DRAINAGE CO. v. CODE et al. 
(Circuit Court of Appeals, Nintli Circuit. October 3, 1010.) 

No. 1,794. 

1. Mines and Minerals (§ 2.3*) — Claims— Assessment Wobk— Place. 

Wtiere several claims are held in common, the anniial assessment work 
for ail may be done on one of the claims or on adjacent patentée! land 
or even on public land, provided the claims are contiguous and the work 
is for the benefit of ail of them, and tends to develop them ail, and 
facilitate the extraction of ore therefrom. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 51- 
59 ; Dec. Dig. § 23.*] 

2. Mines AND Minebals (§ 23*) — "Contiguous Ci.aims." 

Mining claims which toueh each other only at a common corner are 
not contiguous within the rule authorizing, the performance of assessment 
work for several contiguous claims on any one of them. 

[Edl Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 51- 
59; Dec. Dig. § 23.*] 

3. Mines and Minekals (| 38*) — Assessment Work— Work Done on Otheb 

Pbopertt — Instructions. 

On an issue as to the performance of assessment work on certain min- 
ing claims, défendant proved that a drain that it bad constructed in 1905 
• pn tw'o of its claims nearly two miles distant from that in controversy 
was for the benefit of that claini, and that it was Inteuded to extend the 
drain thereto. The court charged that, before any work performed out- 
side a claim canbe considered as assessment work done on the clalm, It 
must be shown that such work was of value to the claim on which it is 
sought to apply the work as annual lahor, generally enhaneing the moi»îy 
value ot the claim or In tlie way of prospecting, developlng. or operating 
it. Held, that such instruction was not objectionable, in that the court 
thereby eliminated the question wliether or not the drain, when com- 
pleted, would be of benefit to the claim in controversy. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 109 ; 
Dec. Dig. § 38.*] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Ejectment by WiUiam F. Code and another against the Anvil Hy- 
draulic & Drainage Company. Judgment for plaintiffs, and défendant 
brings error. Affirmed. 

Leander T. Turner, Dudley Du Bose, T. M. Clowes, George B. 
Grigsby, and Thomas R. Shepard, for plaintiff in error. 

Albert Fink, P. D. Overfield, O. D. Cochran, and Thos. R. White, 
for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The writ of error in this case brings 
under review the instructions given by the court below to the jury on 
the trial of an action of ejectment, in which was involved the title to 
placer claim No. 3 on Holyoke creek in the Nome mining district. 
The défendants in error had brought the action, claiming under a lo- 
cation m,ade on April 9, 1906, foUowing the alleged failure of the 

•For other caées see eame topic & § numeeE in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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plaintiff in error to do the assessment work on the daim for the year 
1905. The plaintiH in error claimed under a location made on Jan- 
uary 10, 1901, and contended and offered proof to show that it had 
donc the assessment work for the year 1905. It failed to prove that 
the requisite work had been done upon the daim itself, but it offered 
proof tending to show that a drain which it had constructed in the 
year 1905 on two of its daims nearly two miles distant f rom the daim 
in controversy was for the benefit of that daim, for the reason that 
it had intended to ejçtçnd the drain through its contiguous placer 
daims to and through the daim in controversy, and it offered évidence 
tending in some degree to show that such drain, wheft so constructed, 
would be of benefit in extracting the gold from that daim. 

Where several clàims are held in common, the annual assessment 
work for ail may be done upon one of the claims or upon adjacent pat- 
ented land or even upon public land provided that the claima are con- 
tiguous, and that the work is for the benefit of ail of them, and tends 
to develop them ail and to facilitate the extraction of ore therefrom. 
Chambers v. Harrington, 111 U. S. 360, 4 Sup. Ct. 43S, 28 L. Ed. 
452; Jackson v. Roby, 109 U. S. 440, 3 Sup. Ct. 301, 27 L. Ed. 990; 
Snielting Co. v. Kemp, 104 U. S. 655, 26 L. Ed. 875; Book v. Justice 
Min. Co. (C. C.) 58 Fed. 106; Jupiter Min. Co. v. Bodie Con. Min. 
Co. (C. C.) 11 Fed. 666; Royston v. Miller (C. C.) 76 Fed. 50; Gird 
V. Califomia Oil Co. (G. C.) 60 Fed. 531; Power v.Sla, 24 Mont. 243, 
61 Pac. 468; Yreka Min. & Mill Co. v. Knight, 133 Cal. 544, 65 Pac. 
1091 ; Fissure Mining Co. v. Old Susan Min. Co., 22 Utah, 438, 63 
Pac. 587 ; Little Dorrit Gold Min. Co. v. Arapahoe Gold Co., 30 Colo. 
431, 71 Pac. 389 ; Upton v. Santa Rita Mining Co., 14 N. M. 96, 89 
Pac. 284. In Smelting Col' v. Kemp the court said: 

"Lator and Improvements withln the meaning of the statute are fleemed 
to hâve heen had on a mining elalm whether it conslsts of one location or 
several, w'ien the labor is performed or the improvements are made for its 
developnient— that is, to facilitate the extraction of the metals it may con- 
tain — thou.Th in faet such labor and improvements may be on gronnd which 
originally eonstituted only one of the locations, as in sinking a shaft, or be 
at a distance from the claim itself ,' as where the labor is parformed for the 
tui'ning of a stream or the introduction of water, or where the improvement 
conslsts in thé construction of a flume to carry ofiC the débris or waste ma- 
terial." 

In Chambers v. Harrington it was said : 

"It is equally clear that in such case the claims must be contiguous so that 
each claim thus associated may In some wày be beneflted by tlie work done 
on one of them." 

In the light of thèse authorities it would seem that, irrespectiye of 
the questions raised on the instructions to the jury, the judgment' of 
the court below should be affirmed, for the reason that the clajm in 
controversy was not contiguous to the other daims in the group, for 
the benefit of which the work was done. Breaking the continuity of 
the group is claim No. 1 above, which lies between Discovery and No. 
1 Hôlyoke. The two clàims last named are not made contiguous by 
the fact that Lucky Fraction corners with each. Two tracts of land 
which touch only at a common corner are not contiguous. Linn 
County Bank V. Hopkins, 417 Kan. 580, 28 Pac. 606, 27 Am. St. Rep. 
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309 ; Kresin v. Mau, 15 Minn. 116 (Gil. 87) ; Griffin v. Denîson Land 
Co. (N. D.) 119 N. W. 1041; Hidden Treasure Consol. Quartz Mine, 
35 Land Dec. 485. 

But, considering the whole of the charge given to the jury, we are 
not convinced that there was error in the instructions which are ex- 
cepted to. According to the undisputed testimony, the drain which 
had been constructed was as yet nearly two miles away from the claim 
jin dispute. Officers of the plaintiff in error testified that it was the 
intention of the corporation to extend it through its intervening 
daims, and through the claim in controversy, and that, when so con- 
structed, it would be of benefit to the latter claim in thawing the frozen 
ground thereof. As to whether the drain when completed would hâve 
this effect, there was conflict in the testimony, and there was testimony 
of experts that the drain would be of no value to claim No. 3 Holyoke. 
Pertinently to the testimony in the case, the court instructed the jury 
that: 

"Before any worfe performed outside of the boundaries of a claim can be 
considered as assessment work done on the elaim, it mupt be shown thnt such 
work was of value to the claim upon which it Is sought to apply sald worlî: 
as annual labor, either frenerally in enhancing the money value of the claim. 
or In the way of prospecting, developlng, or operating it." 

To this and other instructions substantially the same, the plaintiff in 
«rror excepted, on the ground that thereby the court eliminated from 
the considération bf the jury the question whether or not the drain 
when completed would be of benefit to claim No. 2 Holyoke. We do 
not think that the jury could so bave understood the instructions. Ail 
the conflicting testimony in the case related to the question whether 
or not the drain when completed would be of benefit to the claim. The 
submission of the question to the jury could only hâve been upon the 
theory that the jury were to consider the effect of the drain when com- 
pleted. If the inquiry had been only as to the value to the claim of 
an uncompleted drain two miles distant, there could hâve been no 
question for the jury to consider, and the court would hâve ruled as 
matter of law that such an improvement was of no possible value to 
the claim. That such was the understanding of the court and jury is 
made clear by the fact that elsewhere in the instructions the court de- 
fined the expression "work of benefit or value" to the claim, which had 
been used in the charge, and said it meant "work which tends either 
to enhance the value of the claim in dollars and cents, or which is of 
use in prospecting, developing or operating the claim as a mining 
claim." It goes without saying that a drain two miles away from a 
placer claim, without an intention to extend it, does not tend in any 
way to enhance the money value of that claim, and is of no use what- 
ever in prospecting, developing, or operating it. On the other hand, 
it is conceivable that such a drain thus begun under a definite plan for 
its extension through a séries of claims might, when completed, be 
of great benefit and value to each. In such a case work done at a 
distance from any one of the claims might be reckoned as assessment 
work thereon, since it would tend to its benefit or improvement. The 
court in its instructions gave the plaintiff in error the benefit of ail its 
■évidence as to the extent of the work done on the drain, its intentior 
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to complète tlie same, and the resulting benefit to the claim in ques- 
tion. , i 
We find no error. The judgment is affirmed. 



KOLTONSKI y. EI.ECÏRIC GOODS JIFG. CO. 
(Circuit Court of Appeals, First Circuit. October 19, 1910.) 

No. 887. 

1. AssuMPSiT, Action, op (§ 23*) — Geneeal Issue. 

In an action of assumpsit, deisçribed as a "plea of tlie case," the gênerai 
issue is "never pro.mised," whicli opens up ail défenses except' limitations 
and set-off. 

[Ed.' Note. — For Othei* Cases, see Assumpsit, Action of, Cent. Dig. §§ 
130-152; .Dec. Dig. § 23.*] : 

2. Assumpsit, Action of (§ 31*) — Veedict— Epfect. 

In ^assumpsit, described as a "plea of the case," défendant answered 
that it never promised in mannér and form as plaintifiC declared, vvhere- 
upon a verdict was jendered that "défendant did npt promise in manner 
and forni as plaintifC in his writ and déclaration declared against it." 
Éeld, that sueh verdict followed the plea, and amounted to no more than 
a gênerai verdict for défendant, based on a gênerai déniai. 

[Ed. Note. — For other cases, sée Assumpsit, Action of , Cent. Dig. §§ 
1C5-1G7; Dec. Dig. § 31.*] 

3. Contracts ,(§ 348*) — Conditions Précèdent — Burden of Proof. 

ïhe contract in this caae rested on a condition précèdent. Held, there- 
fore, that the burden rested on the plaintif? to meet the condition by 
proper proof, although a négative was 'Ilivolved, but that only a modicum 
of proof was requiredi 

[Ed. Noté.— For other cases, see Contra cts. Cent. Dig. §§ 1754^1780; 
Dec. Dig. § 348.*] 

In Error to the Circuit Court of the United States for the District 
of Maine. ; . 

Action by Stanislaus A. Koltonski against the Electric Goods Manu- 
facturing Company. Judgment for défendant, and plaintifif brings 
error.. Affirmed. 

See, also,, 171 Fed. 550. 

Roger S. Warner (Warner, Warner & Stackpcle, on the brief), for 
plaintifif in error. 

Edvifard P. Payson (Payson & Virgin, on the brief), for défendant 
in error. 

Before COET, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This case relates to a suit at common 
law in the Circuit Court for the District of Maine, growing out of a 
contract for the exploiting of patented electrical lamp sockets. It is 
convenient to call the plaintiflf in the Circuit Court and the plaintiff in 
error the plaintiff, and in the same manner the adverse party the dé- 
fendant. Koltonski was the owmer of the patent, and , on May 20, 
1903, he entered into a contract with the défendant for such exploiting. 
The contract provided in a qualifiée! manner for guaranteed payments 

•For other cases see same toplc & § NtFMBEE In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by the défendant in the event sales should be accomplished. No sales 
hâve been accomplished, and therefore the plaintiff does not undertake 
to recover on that guaranty. The contract also contained the follow- 
ing spécial provisions : 

"III. Tlie liceiisee aRroes to use reasonable (liliseiKe in tlie uuiiuifaclure i)f 
said suekets. in i)la<-iii}; sanie on tlie uiarlîets, and c-reatins; and sn])|il.viii,ï a 
deinand (or sanie : l)ut It is affreed by the liccnsor tliat tlie liceiisee iieed not 
inake or sell sanie (in wliieli event pald llcensee need not pay any inoney on 
sanie to licensor in the way ot royalty or gnarantee) nnless and iintil sald 
soelcets shall ineet witli the ajiproval of the National lîoard of Fire TJnder- 
writers, iniless lieensee deenis it advisable to inake and sell said sockets with- 
oiit said approval. in wliich event the royalties shall be paid as aforesaid. 

"IV. The iiceusee agrées to use ail reasonable diligence in its efl'orts to se- 
cure tlie approval of the National Board of Fire tJnderwriters, and to make 
said sockets to conform In ail respects to the requirements of said board." 

The déclaration contained several counts, of which the only efficient 
one was the second, as follows : 

"2. I"or that by the aforesaid agreement, in considération of said lîcense 
thereby granted by the plaintiff as aforesaid, the défendant promised to use 
reasonable diligence in the manufacture of said lamp sockets, in placing the 
saïue on the market and in creating and supplying a deinand for the saine, 
and further promised to use due and reasonable diligence to secure the ap- 
proval of the sanie by the National Board of Fire TJnderwriters or to make 
said sockets conform to the requirements of sald board and to stamp sald 
lamp sockets put upon the market with the words 'Koltonski's Patent' ; and 
said défendant further promised to make full and correct returns on the Ist 
day of .Tanuary, April, July, and October, showlng the number of lamp sock- 
ets made and sold during the prepedlng period and to keep true and accurate 
aeeounts relating to the manufacture and sale of said lamp sockets. Yet tlie 
défendant, although often requested by the plaintiff, bas never performed its 
said promises and undertakings, or any of them, but bas always refused and 
stlU refuses, to the great damage of the plaintiff to an amount greater than 
two thonsand dollars ($2,000) exclusive of interest and costs." 

The only évidence in the case aside from the contract was the testi- 
mony of the plaintifï. The Circuit Court directed a verdict for the 
défendant, to which exception was taken and saved. 

The pleadings, aside from the déclaration, were as follows : 

"And the sald défendant cornes and défends, etc., when, etc., and says that 
it never promised In maiiner and form as plaintiff in hls writ déclares agalnst 
it, and of this puts itself upon the county. By Its Attorneys." 

"And the plaintiff llkewise. By Plaiiitiff's Attorneys." 

The verdict and judgment were as follows: 

"The jury flnd that the défendant dld not pi'omise in maniier and form as 
the plaintiff in his writ and déclaration deelared agalnst it." 

"And on June 17, A. D. 1910, by a spécial order, the Honorable Clarenc-e 
Haie, District .ludge, sitting, Judgment is entered on the verdict, ail of which 
being seen and by the court fuUy understood, it is therefore considered by Lhe 
court hère that the said Stanislaus A. Koltonski. plaintiff', take nothing by 
his said writ, and that the said lilectrlc Goods ilanufacturing Company, dé- 
fendant, recover of the said plaintiff its costs of suit taxed at ." 

The plaintiff duly excepted to the form of the verdict, which excep- 
tion was saved. This exception was based upon the fact that the jury 
found that the défendant "did not promise" as alleged by the plaintifï, 
while the plaintiff says that the case shows bej^ond ail question that a 
valid contract was made, as we bave described ; so that the plaintiff 
182 F.— 14 
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claims that the court should hâve directed a verdict in that form. As 
a matter of fact the record does show a valid contract, but the plaintiff 
misunderstands the effect of the pleadings and verdict according to the 
common-law practice, which prevails in Maine. This was an action 
of assumpsit, described as a "plea of the case," so that in Maine the 
gênerai issue in an action of this kind is "never promised," which gên- 
erai issue opens up ail défenses except the statute of limitations and 
set-off. The verdict follows the plea, and counts for no more than a 
gênerai verdict for the défendant in those jurisdictions where the plea 
involves only gênerai déniai. Therefore the judgment which controls 
the verdict has the same gênerai terms. 

The second count is in a certain sensé multifarious. It déclares 
sufficiently on paragraph IV of the contract; and it also is intended 
to déclare on paragraph III, but fails to conform, because it sets out 
an unconditional contract, while the contract is conditional. How- 
ever, no particular attention need be paid to this matter of pleading. 

The burden rests on the plaintifï to prove his case, although to make 
it out he is compelled to prove a négative with référence to both para- 
graphs III and IV. Of course, only a modicum of proof is required. 
New York Central & H. R. R. Co. v. United States, 165 Fed. 833, 839, 
840, 91 C. C. A. 519, decided by this court December 4, 1908. The 
conversations which the record sets out might be sufficient under para- 
graph III, except that there is no prpof whatever with référence to 
paragraph IV ; that is, nothing whatever about securing the approval 
of the National Board of Fire Underwriters. On this topic the plain- 
tiff as a witness first testified : "Never said anything about it." Again, 
to a direct question whether anything was said, he replied: "No." 
Again, being asked whether he knew whether this approval had been 
obtained, he answered in the négative. That is ail there is about it, 
which, of course, is absolutely a blank. 

It is true the plaintiff claims that, inasmuch as the défendant said 
that it would take up thé matter of making and selling when it got 
around to it, this was an admission that it had obtained the approval of 
the National Board; but this is so général and may mean so many 
différent things that there is no definite inference at ail one way or 
the other to be drawn from it, so that so far as paragraph IV is con- 
cerned, there is absolutely no proof, and the case fails,, 

Corning, now, to paragraph III of the contract, that is not efficient 
in any particular involved in this case unless the sockets had met with 
the approval of the National Board. This approval was a condition 
précèdent, and there is no allégation in the déclaration that this condi- 
tion had been complied with. Nevertheless, as the case comes to us, 
it may be, as we bave said, that no advantage can be taken of that defi- 
ciency; but it remains good that there has been no proof in référence 
to paragraph IV, and therefore there is no proof that the condition 
précèdent of paragraph III has been complied with. Consequently, 
the case as to paragraph III fails, not only on a question of pleading, 
but on the merits. Therefore the entire case fails, and the judgment 
of the Circuit Court was correct. 

The judgment of the Circuit Court is affirmed, ànd the appellee 
recovers its costs of appeal. 
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CONSOIilDATEB LOOPS CO. v. MINER et al. 

(Circuit Court of Appeals, Second Circuit. June 14, 1910.) 

No. 306. 

Patents (§ .328*) — Invention— Bicycle Teack. 

ïlie Eclî patent, No. 762,232, (or a bicycle amusement apparatus, claims 
1 and 7, are void for lack of invention in view of ttie Jones Britisti patent. 
No. 17,328, of 1901. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Consolidated Loops Company against Edwin 
D. Miner, Charles Hadfield, and Agnes Hadfield. Decree for défend- 
ants, and complainant appeals. Affirmed. 

The following is the opinion of Hough, District Judge, in the Cir- 
cuit Court, so far as ref erred to by the Circuit Court of Appeals : 

In my opinion, the patent in suit, nnder even a libéral interprétation, has 
been antlcipated by the Jones Brltish patent (17,328 of 1901). 

That patent discloses with entire clearness a method of constructing a spher- 
Ical bicycle traeli in which the sphère was outlined by grooved (or tongued or 
groovç^) hemispherical ribs; said ribs being attached at the pôles of the 
sphère by methods quite as wldely Indicated as is the ineans of polar attach- 
ment stated In the patent In suit. The spaces between the ribs of the Jones 
patent are then filled In by Inserting sections of wlre Into the grooved sides 
of the ribs. Thls necessarUy Involves previoiis préparation of the nettlng sec- 
tions so as to make them fit into the grooves aforesald. It is objected that 
such a construction would leave the inside of the sphère too rough for bicycle 
performing. This is not neeessarily true, for there are easily imaginable 
methods of preparing the virire f rames which would produce a smooth, though 
not (so to speak) level, sphère interior, when the Jones construction is used. 

But It Is quite true that the Eck construction does not neeessarily show a 
smooth or level riding surface; It only déclares that the "sections between 
adjacent ribs are covered in suitable manner, as by ordlnary woven wire fabrie 
or nettlng." 

There is nothing in this language which requires the nettlng to be attached 
to the inner rather than to the outer surface of the ribs. 

Indeed, the patent claims in suit (1 and 7) speak wholly ot a "plurality of 
f rames secured one to another" (claim 1), and of a "spherical whirl made up 
of sections" (claim 7). And this idea of a sectional sphère is the central 
thought of Eck's patent and is the thlng that he Invented or thought that he 
invented. 

The question In this case seenis to me, therefore, to narre w to this: What 
addition, over the Jones patent, to the sum of human knowledge, did Eck 
maUe? He certalnly did no more than to unité the netting sections of Jones 
to the rlb sections of Jones; thereby materially reducing the number of parts 
requisite for the construction of the sectional sphère. It seenis to me that 
this idea was purely mechanical ; and that therefore the Eck patent does not, 
having regard to the state of the art at the tlme the application was flled, 
disclose invention ; and the Mil must be dismissed. 

O. E. Edwards, Jr., for appellant. 
C. S. Champion, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We concur with the judge who heard the cause at 
circuit that the claims (1 and 7) relied upon are void for lack of in- 

*Far other cases eee eame tapie & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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vention. It may be that in constructing his device the coniplainant 
arranges his "wire netting" so as to form a smooth interior surface 
without any projecting ribs to interfère with the movement of the 
bicycle. It may aiso be conceded that in the prior device of the Jones 
patent, if constructed in strict conformity to its drawings, the "open 
métal work'' on which the bicycle moves would be intersected by pro- 
jecting ribs. But the patentée nowhere indicates that he has made what 
he now calls the great advance from failure to success by eliminating 
obstructions through his peculiar arrangement of his wire netting; nor 
cioes he make that arrangement an élément of thèse claims. Both of 
them read upon the Jones "vvhirl" device, which if subséquent would 
be an infringement of both and under familiar principles, being prior, 
négatives invention claimed in both. 
The decree is affirmed, with costs. 



In re FORSE et al. 

(District Court, N. D. New York. Oetober 10, 1910.) 

Bankkuptcy (§ 140*) — Propebty Passing to Trustée — Conieact of Condi- 
TioNAL Sale. , • 

Bankrupts purclmsed a stock of goods and store flxtures, to be pald 
fOF; In mstallments ; the contract providiiig tliat title to, the flxtures 
should remaln In the seller untll the priée of both stock and ii'xtures should 
: M be fully paid. Hcld, that such contract was one of conditional sale of the 
flxtures, with resen'ation of title untll they were paid fpr, and also a 
mortgage of .tlie vendee's interest therein to secure payment for the stock 
of goods ; that, while It wa.s Invalid as a chattel mortgage for want of 
record, it was valid as a conditional sale ; and, it uot appearlng that the 
flxtures had been pald for, the seller was entitled to reçover them or 
■ their proceeds, when sold by the trustée in bankruptcy. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. § 140.*] 

In the matter of Amos L. Forse and George W. Roseboom, indi- 
vidually and as members of the partnership of Forse & Roseboom, 
bankrupts. Controyersy over the title to $131, claimed by W. A. 
Neff, being the proceeds of certain personal property sold by the trus- 
tée free and clear of incumbrances, under agreement that liens, if any, 
should attach to such proceeds. Order in favor of claimant. 

V. H. Multer, for trustée. 

H. C. Stratton and V. D. Stratton, for claimant Nefï. 

RAY, District Judge. Oetober 8, 1908, by an instrument in writing 
duly executed, but never filed as a chattel mortgage, one Jones agreed 
to sell to Forse & Roseboom, who agreed to purchase same, his stock 
of goods, store furnishings, and flxtures. For the goods they were 
to pay the cost price, and for the fîxtures a sum to be agreed upon or 
fixed by arbitration, and, when agreed upon, the whole sum was to be 
paid as follows : $100 or more December 26, 1908, and $100 or more 
monthly thereafter until the whole purchase price and interest should 
be paid. Then followed this clause: 

•For other cases see same topio & | numbSs in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"It is fiirther nnderstood and agreed tlmt the title to ail flxtures sliiiU ho 
and reniaiii(;àn the said pai'ty of tlie tirst part uutil sald coutract prlce for 
said stock and flxtures is fuUy pald." 

The money in dispute is the proceeds of the sale of such flxtures 
(so called). 

The contract then provided that Forse, to secure the payment by 
Forse & Roseboom of the contract priée for the said goods and fixtures, 
should exécute and deUver to Jones a bond conditioned for the payment 
of the purchase price of the stock and fixtures, and as collatéral to 
said bond exécute and deliver a mortgage on certain described real es- 
tate, such mortgage to be subject to two others, viz., one of $1,000 
held by one Scott, and the other for $300 held by one Smith. The 
possession of the goods and merchandise and fixtures was delivered 
to Forse & Roseboom. 

The pufchase price of the goods and fixtures was fixed at $3,481.23, 
and the bond and mortgage given. On the bond is indorsed certain 
payments made between December 26, 1908, and June 15, 1909, aggre- 
gating $500. The balance due is $2,057.77. On November 7, 1908, 
for a good and valuable considération, Jones by instruments in writing 
duly executed, sold, assigned, and transferred such contract or agree- 
ment and the moneys unpaid thereon and his interest in the personal 
property and fixtures and also such bond and mortgage to Wealtha A. 
Nefif, the claimant hère. The bond and mortgage refer to the contract 
of sale, and state that they are given to secure the payments in such 
contract provided for. There is no claim, or évidence at least, that 
such bond and mortgage were received in payment for the fixtures. 
They were in fact collatéral security for the payments on the contract 
agreed to be made by Forse & Roseboom. 

Forse and Roseboom were duly adjudicated bankrupts, and on a 
foreclosure of a prior mortgage on the real estate mortgaged to Jones 
there was a surplus of 962.20, which is now in the hands of the county 
treasurer of the county of Broome, N. Y., and said Neff bas filed her 
claim to such surplus. In the proceedings as to such surplus it appears 
that $2,078.72 is due Nefif on such bond and mortgage. 

It was compétent for Jones to assign the contract of sale and the 
debt due him represented thereby, and also his interest in ail the per- 
sonal property mentioned therein, and also to assign to the same per- 
son the bond and mortgage given to secure the payments therein pro- 
vided for. The same title and interest and rights possessed by Jones 
passed to Nefif. There is no proof or presumption that the so-called 
fixtures, conceded to hâve been personal property, were paid for by 
the $500 paid on the mortgage. It was expressly agreed that the title 
to the fixtures should not pass from Jones to Forse & Roseboom until 
they were paid for, and also that such title should not pass until the 
other goods were paid for. Assuming that the agreement that the ti- 
tle to the fixtures should not pass until the purchase price of the other 
goods was paid was in its nature a chattel mortgage, as a pledge of 
the interest of Forse & Roseboom in such fixtures for the payment of 
purchase price of the other property, and as such was void, for want 
of filing as a chattel mortgage, as to creditors and purchasers in good 
faith, and hence as to the trustée in bankruptcy, still the contract pro- 
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vided in express terms that no title in the fixtures should pass to Forse 
& Rôseboom until paid for. This was a valid agreement, and operated 
to retain the title thereto in Jones, and this title he expressly trans- 
ferred to Neff. I see no objection to proyiding, in a contract for the 
sale of certain articles to be used up and a horse, for instance, that ti- 
tle to the horse shall remain in the vendor until paid for and until the 
articles to be used up are paid for ; the latter part of the agreement be- 
ing in the nature of a chattel naortgage, and the former, as to title, a 
mère conditional sale. As to the horse, and as a conditional sale there- 
of , filing is not required, and no title passes. As to the pledge as se- 
curity for, the purcha,se price of the other gqods, it is a chattel mort- 
gage, and must be filed assuch in order to be good as against a trustée 
in bankruptcy. 

It is said this is giving to the contract a dual character — fîrst, that 
of a mère conditional sale as to the horse; and, second, that of a chat- 
tel mortgage as to the pledge of the horse as security for the other 
goods, But I know of no law forbidding such a contract. It is ail 
one instrument, but relates to two distinct subject-matters. In the case 
at bar it was evidently the intention of the parties that no title to the 
fixtures should pass until paid for, but that, if paid for in whole or in 
part, possession being surrendered, such fixtures should stand pledged 
as security for the Imlancc of the debt for the merchandise agreed to 
be sold at the, same time and as a part of the same transaction. 

There is nothing in the contract or bond or mortgage which in any 
way indicates that title to the fixtures is recognized to be in Forse & 
Rôseboom, or that it is to be until the purchase price of the fixtures 
is fuUy paid, unless it be that it is stated that title is to remain in Jones 
until the debt for the other goods is paid. But this is not a récogni- 
tion or indication that title has passed or is to pass until the fixtures 
are paid for. It raises the question whether Forse & Rôseboom had 
such an interest in the fixtures under the contract to purchase them, 
title remaining in the vendor and the sale being conditional, that they 
could pledge or mortgage that interest as security for the purchase 
money of the other goods. If, being in possession, they could mort' 
gage their interest, and the mortgage would bave taken eflfect as such 
as security for the payment of the purchase price of the other prop- 
erty, if filed, but was void for want of filing, that question is not hère. 
As there was but a conditional sale of : the fixtures, and, not having 
been paid for, title remairted in Jones and passed to Neff, I must çon- 
strue the contract as a mère conditional sale of the fixtures and a mort- 
gage of the vendee's interest therein as security for the payment of 
the purchase price of the other goods. True, the contract is to be read 
as one entire instrument ; but it does not f ollow that, because a chat^ 
tel mortgage as security, for the purchase price of the stock of goods, 
it was also a mortgage as to the purchase price of the fixtures. 

In the absence of évidence that the fixtures were paid for, and in the 
présence of the conceded fact that the $131 is the proceeds of the sale 
of the fixtures, I am compelled to hold that title to the fixtures at the 
time of bankruptcy was in Nefï, and hence that title to the proceeds of 
their sale is in her. 
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HOWARD V. NATIONAL TET.EPHONE CO. et al. 
(Circuit Court, N. D. West Virginia. October 17, 1910.) 

1. COEPOEATIOKS (§ 211*) — STOCKHOLDEH's BlLL— IllOHT TO SUE— I.NTEREST. 

Wliere a stficlviiolder'R liill to odiupol tlie ra-^ciKsion of a trnnst'er of a 
majority of tlie coriHinitioii's c-i'uiiumi sKx-U alleiçed tliat coniplaiiiant vras 
tlie owiier of 31 sliares of tiie corrionition's preferred stock, tlie par 
value of whicli was .$8,100. wliich, witli tlie other stock of the company, 
was tlireatened witli lii^stmclion in value b.v reason of thc transférée of 
tlie coniinon stoclc linvini: L'aiiied illcirnl contrnl of tlie coriMM-.-uion's prop- 
erty and affaire, it showed a suflii.-ient iiiterest In complainaut to eiititle 
him to sue. 

|Ed. Note. — For other cases, see Corporations, Cent. Oig. 8 815; Dec. 
Dig. § 211.*! 

2. Paettes (§ 7.")*) — Oemijrrer. 

Wliere a bill on its faee dops not disclose a lack cf necessary parties, 
It is not demnrrable on tliat gronnd. 

[Ed. Note.— For other cases, see Parties, Cent. Dig. §§ 122-131; Dec. 
Dig. § 75.*] 

S. Corporations (§ 211*) — ^Transfer of Stock— Rrscission — Stockiioldee's 
Action— Bili^—Certai.ntt. 

Where a stoclcholder's hiH to rompol a resclssion of a transfer of .$10.- 
OOO.OOO par value of coniumn <.-tiicl; of tlie corporntion aliegi-d that, after 
tliP coiTioration had affinlred sn» U co'itrol in eertnin UMdPrlying coni- 
panies and had issi-ed its Povd« ■]'-] ("ourr^'d other in<1el>tedi'e«« and had 
issued and sold its i>n'r!",-r"'l '■•• '■ if- lioard of dirtM'tur'^. \vit'"i'it tUe 
Knowledge or authority of its ft"o'*r>ki(.rs. as reqnlred bv Code 1800. W. 
Va. c. 53, I 24 (Code 1906. § 22.-:î). i-sned the full amount of the corpora- 
tlon's common stock and sold the Kame for less than par to another cor- 
poration, which, in turn, assiïi'c'! ;itid delivered the sanie to défendant 
C. Company for a sole considcratidn of certain services rendered, which 
were of a value not more thaii (itu> renth of the par vahie of tlie stock, 
the bill alleged witli sufiicient dc'in'teness the C. Company's title to the 
stock and the manner of its acquisition. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. |§ 814-817; 
Dec. Dig. § 211.*] 

4. Corporations (§ 207V2.* New, Vol. 10, Key No. Séries)— Stookholder's 

BlLI^ISSUANCE OF STOCK— RES( !S-J|()S, 

Where a stockholder's bill ail. ' :in unliuvful issue and transfer of 
the corfKiration's coninion stock .(•:irr.\in<r witli it t!ie co"trol of the cor- 
poration, and sought to coiniiel a (-.UK-ellation of such issue, as hi viola- 
tion of the statute and of the trust obliL'iitiou due from tlie corporation's 
directors to complainaut and otlicr sfocUiioUlers hy icasou of wliich the 
ciirporatlon's crédit and divideiKl-paying eapaeity was end.-iugerwd, ai'.d 
Irrejiarably iujured aud damage tliveiitened, the bill was iiot deunirrabie 
because complainaut had a clear adp(|uate reniedy at law, in a suit for 
the beneflt of the corporation, to reoover the balance of the par value of 
the stock 80 transferred whkh was unpaid. 

5. Courts (S 2ÎKl*)-^FEnKRAL Coikts- .luRismcTioî» — Citizensuip. 

Where a st<x-kholUer's bill to set aside an issne aud transfer of the cor- 
pc.îifion's commou stock was bled by eom[)Iaiiiant. a citi//en of Indiana. 
In the Circuit Court for the Northern District of West Virgiuia. and ail 
the necessary parties défendant were alleged to be citixeus of West Vir- 
ginia aud of such district, except the défendant C. Company, which was 
alleged to be a citizen of New .Jersey, but as to which .iurisdirtlon was 
alleged to attach by reason of the fact that the property involved was 
sitnated In the Northern District of West Virginia, aud that a cloud on 

•For other cr.ses aee salue lopic n 5 nuMjiisK lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the title thereof was souijht to be removed as anthorized by Act Con». 
March 3, 1875, c. 137, § S.' 18 Stat. 472 (U. S. Comp. St. 1901, p. 513), the 
t>ill was not demurrable for failure to show saffieient jurisdictional tacts. 
[Ed. Note. — For other cases, s ee Courts, Cent Dig. S 841; Dec. Dlg. 
S 299.*] 

6. Courts (§ 307*) — Fédéral Cotjets— JUKisniCTiox. 

Where fédéral jurlsdiction In a suit by a stockholder was sustalnable 
on the theory that It Involved a controversy bctween cltlzens of différent 
States, the blU was not demurrable because the controversy was not one 
arising under the Constitution or laws of the United States. 
[Ed. Note. — ^For other cases, see Courts, Dec. Dig. S 307.* 
Diverse citizenship as a ground of fédéral jurlsdiction, see notes to 
Shipp V. Williams, 10 O. C. A. 249 ; Mason v. Dullaghan, 27 C. C. A. SîS.] 

7. Courts (§ 317*) — Fédéral Courts— Divebsttt of Citizenship — Stockiiold- 

ek's Bill— Arrangement of Parties— Citizenship of Corporation. 

The fact that the ultimate Interest of a corporate défendant in a stock- 
holder's suit to set aside an issue and transfer of the corporation's eom- 
mon .stock îs the same as that of the complainlng stockholders does not 
retiuire. in arranging the parties to the cause to détermine fédéral jurls- 
diction, invoked on the ground of the diversity of citizenship, that the 
corporation t>e grouped on the side of the complainant, where the blU 
alle;,'és that the corporation Is under a control antagonistic to compiain- 
ant atid Is made to act in a manner detrimental to complainant's rights. 

[Éd. Note.— For other cases, see Courts, Dec. Dig. f 317.*] 

8. Equity (§ 148*)— Bill— "Multifaeiousness." 

A stockholder's bill to compel the cancellatlon of an alleged lll^al Is' 
sue of the corporation's common stock and the reseission of a transfer 
thereof and for a receiver to conduct the corporation's afCairs for a rea- 
soiiable time and an injunction restraining the transférée of the stock 
trom votiiig, the same at stockholders' meetings was not demurrable for 
multifariousness, under the rule that whether a bill Is "multifarious" is 
a question of discrétion, and that the bill will not be so held where there 
are only separate daims to the same indlvidual subject-matter. 

[Ed. Note. — For other cases, see Equity, Cent Dig. §§ 341-367 ; Dec. 
Dig. § 148.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4616-4618.] 

9. Corporations (§ 211*) — Stocioiolder's Bill — Requisites— Equity Rulb 

94— Application. 

Equity Rule 94, provldlng that every stockholder's Mil against the cor- 
poration and others, to enforce rights which may properlybe asserted by 
the corporation, must particularly set forth complalnant's efforts to se- 
cure such action as he desires on the part of the managing directors or 
trustées of the corporation, and' if necessary of the stockholders and the 
causes of his failure to obtain such action, does not apply to a stoek- 
hoider's bill to set aside an alleged Illégal issue of the corporation's com- 
mon stock and an alleged transfer thereof by the corporation's directors 
without the knowledge, consent, authority, vote, or acquiescence of the 
stockholders to défendant C. Company for a sole considération of certain 
services, the value of which was not more than one-tenth of the par value 
of the stock ; the directors and the control of the O. Company being al- 
leged to be antagonistic to complainant. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 211.*] 

10. Corporations (§ 99*) — ^Stock— Sale — Oanoellation— Rights or Stock- 
holders. 

Code 1899 W. Va. c. 53, § 24 (Code 1906, § 2253), provides that corpo- 
rate stock shall not be sold at less than par, except by a vote of three- 
fourths of ail the stock of the corporation outstanding at the time the 
vote Is taken, and not then untll notice of the intention to présent a res- 

•For other cases see same topic à i numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexa* 
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olutlon or motion authorizing such sale at a stockholders' meeting shall 
hâve been first publlshed, etc. Held, that since a West Virginia corpo- 
ration, organlzed to own and operate téléphone Unes, had no gênerai 
power to issue stock contrary to sucU provision, the issuance and sale of 
the corporation's common stock by Its board of direetors v?ithout the 
knowledge, consent, authority, vote, or aequieseence of Its stockholders 
for less than par and for a sole considération of certain services, which 
were of a value net to exceed one-tenth of the par value of the stock, 
was Invalid and subject to vacation at the suit of a stockholder for the 
beneflt of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. |§ 444-446; 
Dec. Dig. § 99.*] 

In Equity. Bill by Andrew J. Howard against the National Télé- 
phone Company and others. On demurrer to bill. Overruled. 

Hovs^ard, a citizen of Indiana, has filed his bill herein against the National 
Téléphone Oompauy, a West Virginia corporation, the Continental Téléphone 
& Telegraph Company, a New Jersey corporation, and 14 other téléphone com- 
panies, corporations existing under the laws of West Virginia, Pennsylvania, 
and Ohlo. He allèges himself to be the owner of 31 shares of the preferred 
capital stock of the National Téléphone Company, of the par value of .?100 
each, or of the total value of $3,100; that the National Téléphone Company 
was Incorporated for the purpose, among others, of acquiring, by lease, pur- 
chase, or otherwise, and maintaining and operating, téléphone and telegraph 
Unes In West Virginia, Pennsylvanla, and Ohio; that Its authorized capital 
stock is $15.000,000, $5,000,000 preferred and $10,000,000 common; that it has 
Issued $1,401,100 of preferred stock, and authorized a mortgage bond issue of 
$10,000,000, of whIch $2,625,000 hâve been issued, $1,031,000 of which were 
used in the acquisition of properties, and the remainder was pledged as col- 
latéral security for certain loans ; that it has acquired and purchased the 
whole or a great majorlty of the stock of the 14 other téléphone companies, 
other than the Continental one, named as défendants, which stock purehases 
were made subject to the mortgage bonds theretofore Issued by thèse underly- 
Ing companies fully set forth ; that after thèse stock purehases the National 
Téléphone Company elected new boards of direetors and offlcers for thèse sev- 
eral companies and consolIdated them under one management, with gênerai 
offices at Wbeellng, W. Va., and from then until now has malntained. oper- 
ated, and controlled them and built up an extensive, économie, and profitable 
téléphone business, the value of which Is reasonably estiraated at $8.500.000, 
charged, however, with the bonded indebtedness of $2.443,000; that In addi- 
tion to this bonded Indebtedness, In the eonduct of its business and that of 
Its underlylng companies, the National Téléphone Company has Incurred vari- 
ons debt» for moneys borrowed from banks, trust companies, and Individnals 
fulîy set forth, aggregating $765,500, about to fall due, for which Its bonds 
bave been deposited as collatéral security ; and that interest on the outstand- 
tng bonds of the National Company has fallen due. 

It Is then charged that, after this National Company had so acquired Its 
stock control of the underlylng comi>anies, had Issued Its bonds, and incurred 
the other Indebtedness, and after It had issued and sold Its preferred stock, 
Its board of direetors, without the knowledge, consent, authority, vote, or ae- 
quieseence of Its stockholders, or of plaintlff, and in express violation of sec- 
tion 24 of chapter 53 of the Code of West Virginia, had issued the full amount 
of its common stock authorized by Its charter, to wlt, 100,000 shares of the 
par value of $10,000,000, and sold the same at less than par to the Consoli- 
dated Téléphone & Telegraph Company, a West Virginia corporation, which 
In tum had assigned and dellvered the same to the défendant the Continen- 
tal Téléphone & Telegraph Company, now holding and clalmlng the same. 
This issue and sale, It is charged, was not made by any vote of the stock- 
holders, no money was recelved therefor ; its sole considération was services 
rendered which were of a value not more than one-tenth the par value of 
eaid stock. 

*For other cases see same topic & § ncmbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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The bill further allèges that after thls stock came into the hands of the 
Continental Company the aflfalrs of this latter company, after suit hrought In 
New Jersey for the appolntment of a receiver for It, were so adjusted as that 
a voting trust of its stock was establlshed, to control and manage its affaire 
for two years, by reason whereof two of the three trustées so constitutlng 
said voting trust are demanding that the treasurer of the National Company 
shall resign and one of thelr nnmber be appointed in hls stead, and are 
threatening to take entlre charge and control of Its afCairs and of Its under- 
lylng comimnles with a vièw to dlvert the income and profits of each from 
their legitimate uses and appropriate the same to the uses and purposes of 
the Continental Company, whereby plaintiff would be deprlved of ail prospect 
of dividend from hls stock, and further aecomplishiug the ruin and bank- 
ruptey of the National Company and its underlying companies. It is then. 
in elîect, cbarged that, by reason of the transfer of its stock by its directors 
to the Continental Company and the demanda of the two trustées of the latter 
to control its afCalrs, the crédit of the National Company is being Impaired, 
whereby it is unable to meet its obligations, and Its min and that of Its un- 
derlying companies is threateiied by reason of suits llkely to be Instituted in 
the several différent states and many différent localitles where its opérations 
are conducted. 

The bill further charges that plalntlff has not applled, elther to the board 
of direetors of the National Téléphone Corporation or to its stockholders, for 
the relief against the Illégal Issue of 100.000 shares of Its common stock now 
in the possession of and dalmed by the Continental Téléphone & Telegraph 
Company, because its said board of direetors could not deliver the same up 
for cancellatlon, if it was so Incllned, and that, as he is informed, it has no 
such inclination, and would refuse to take any step to brlng about the can- 
cellatlon of said stock, because the board that issued said stock Is the présent 
board of the company, and that it would be Idle to apijly to a stockholders' 
meeting of said company for the reason that the 100,000 shares themselves 
constltute a great majorlty of the voting power of the National Téléphone 
Company, and the holder thereof, the Continental Téléphone & Telegraph Com- 
pany, could not be expected to vote said shares for their own destruction. 

The further charges are made that the National and underlying companies 
are quasi public corporations, whereby they should, in the interest of the 
public, be kept as going coneerns ; that their gross annual Income wlll amount 
to near $900,000, and their net income to near $200,000; and,, that the posses- 
sion of thls $10,000,000 of stock so' Hlegally issued and now he' )y the Con- 
tinental Company constitutes a cloud upou the title of the National Corpora- 
tion to the Personal property and stock of Its underlying companies sltuate 
wlthin the Northern district of West Virginia. 

The prayer of the bUl Is that said Issue of $10,000,000 of stock be dellvered 
up by the Continental Company and be caneeled ; that receivers for the Na- 
tional and underlying companies be apiwinted to conduct the afCairs thereof 
for a reasonable tlme, and for an in junction against the Continental Company 
restralnlng it, its offlcers and agents, from calling a meeting of stockholders 
of the National Company and from voting In any stockholders' meeting called 
the 100,000 shares of stock In controversy. 

To thls bill the Continental Company has Interixtsed a demurrer, alleglng 
11 grounds therefor: First, because compllance with Eqnity Rule 94 is not 
shovsrn. Second, the bill shows no interest in plaIntifC entitling him to the 
relief prayed for. Third, lack of proper parties. Fourth, the bill Is uncer- 
tain in statlng the défendant'» title to the $10,000,000 worth of stock and the 
manner and circumstances of its aequirement Fifth, that on its face the bill 
shows the relief as to the stock cannot be granted, but that title to it is in- 
defeasible In défendant the Continental Company. Sixth, the bill on its face 
shows plalntlff to hâve no légal capacity to bring the suit. Seventh, complète 
and adéquate remedy at law. Bighth, lack of jurlsdiction In thls court in 
conséquence of a want of necessary averments as to citizenship of parties. 
Ninth, because the bill does not show the action to be one arising under the 
Constitution or laws of the United States. Tenth, lack of diverse citizenship ; 
the interest of the National Company, one of the défendants, being the same 
as that of the plalntlff. Eleventh, bUl multifarious. 
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T. S. Riley and John H. Holt, for plaintiff. 

John J. Conifif, for demurrant Continental Téléphone & Tele- 
graph Co. 

DAYTON, District Judge (after stating the facts as above). A 
number of thèse grounds of demurrer can be quickly disposed of. 
The second, to the effect that plaintiff shows no interest entitling him 
to relief, must be overruled inasmuch as the bill allèges him to be the 
owner of 31 shares of preferred stock of the National Corporation, 
worth at par $3,100, which, with the other stock of the company, is 
threatened with destruction in value by reason of the Continental 
Company having gained illégal control of the National's property and 
affairs. Allégations to this effect, taken for true, as they must be on 
demurrer, would seem to me to show clear interest. The third, that 
necessary parties are not made to the bill, must be overruled because 
the bill does not disclose such lack of necessary parties. The fourth, 
to the effect that the bill does not definitely state the Continental Com- 
pany's title to the $10,000,000 of stock and the manner of its acquisi- 
tion, must be overruled because, in my judgment, the allégations of 
the bill are full and complète as to thèse matters. The sixth, that the 
said plaintiff has not the légal capacity to bring this suit, is manifestly 
"based upon the two contentions set forth in the first and second 
grounds, as nothing in the bill discloses any personal légal disability, 
such as infancy or lunacy, so far as the plaintiff is concerned. The 
second ground of demurrer I hâve above disposed of ; the first will 
be considered later on. The seventh ground, that "there is a plain, 
adéquate, and complète remedy àt law," in the nature of a suit to re- 
cover the balance of the par value of the stock unpaid, I do not con- 
sider as Sound under the statement of facts set forth in this bilL As 
said in Laws v. Fleming, 177 Fed. 450 : 

"Whlle It Is true section 723, Bev. St (TJ. S. Comp. St 1901, p. 683), pro- 
hibits sults In equity In fédéral courts where a plaln, adéquate, and complète 
remedy at law can be had, It is also true that, construing this statute, the 
courts hâve held that the remedy at law must not only be plain and adéquate, 
but it must also be complète, and if th« remedy at law is doubtful, dlfflcult, 
not adéquate to the object, not so complète as in equity, nor so efficient and 
practicable to the ends of justice and its prompt administration, then equity 
will take jurlsdiction" — citing Whitehead v. Shattudi, 138 U. S. 151, 11 Sup. 
et. 276, 34 L. Kd. 873 ; Spokane Miil Co. v. Post (0. C.) 50 Fed. 431 ; Smith 
V. Am. Nat Bank, 89 Fed. 840, 32 C. G. A. 36& 

And in Rumbarger v. Yokum, 174 Fed. 55 : 

"While it would be next to Impossible to establish a certain flxed rule to 
define the dividing Une between the two jurisdictions, It Is safe to say, in con- 
nection with this case, that in cases seeking only a pecuniary judgment for a 
si)ecific amount the remedy at law Is adéquate and complète. It Is just as 
safe to say that, when the case requires the administration of a trust, the can- 
cellation or release of liens, the removal of clouds upon title, and aceounting — 
esiîecially where fraud is charged, involvlng the considération of fiduciary 
and trust relations — although the rendering of a pecuniary judgment may be 
one of the results sought, the remedy at law is nelther adéquate nor complète, 
and equity will assume jurlsdiction" — citing Oelrichs v. Spain, 15 Wall. 211, 
21 L. Ed. 43 ; Kllbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct 594, 32 L. 
Ed. 1005 ; Olews v. Jamieson, 182 U. S. 461, 21 Sup. Ct. 845, 45 L. Ed. 1183. 
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In this bill the plaintiff stockholdër 'insists that his interest demands, 
and his lawful rights entitle him to, a cancellation of this issue of 
$10,000,000 of stock, not a ratification of its alleged illégal issue by 
the recovery at law of the unpaid balance of its par value. He 
charges, in effect, its issue to havebeen in violation of statutory law 
and of the trust obligations due from the directors to himself and 
other stockholders, by reason of which the company's crédit and divi- 
dend-paying capacity is endangered and irréparable in jury and dam- 
age threatened. And, by reason of the settled design and purpose of 
the Continental Company, by reason: of its holding this illégal issue 
of stock, to assume managepent and control of the National Com- 
pany's affairSj divert to its own use its revenues and property, thereby 
causing its ruin and bankruptcy and that of its underlying companies, 
hé asks for receivers for the' National and injunction against the Con- 
tinental to- stay it from carrying out its destructive purpose. Surely, 
tinder such allégations, it is clear that a suit at law; t® recover the un- 
paid par value; pf this alleged illegally issued stock would not be an 
adéquate' and complète remedy, efficient and practicable to the ends of 
justice and its prompt administration. 

The eighth grôund, to the, efifect that jurisdiction is not shown by 
proper averments as to citizenship of parties, must fail because the 
I bill charges plaintifï to be a citizen of Indiana and ail necessary par- 
ties défendant to be citizens of West Virginia and of this district, ex- 
. fiept the Continental Company, alleged to be a citizen of New Jersey, 
' but as to which jurisdiction is alleged to attach by i:eason of the prop- 
erty involved ' being situate in this state and district, as to which a 
cIoudjMpon title is sought to be removed under section 8 of the act 
of March 3, 1875 (18 Stat. '47,3, c. 137 [U. S. Comp. St. 1901, p. 
513]), . _ , . . ■ . . ■ 

The ninth ground is untenable beCause it is manifest this contro- 
yersy is not Qne;"arising ,und,er the Constitution or the laws of the 
• United States," but "between citizens of: différent states." 

The tenth ground is also untenable because the allégations of the 
Bill fully set forth that the managing directors and ofïicers of the Na- 
|;ional Côrtipany are antagonistic to plaintiff and are denying his al- 
leged rights.; 

The f act that the ultimate interest of a corporate défendant may be 
the same as that ôf the complaining- stockholders does not require, in 
arranging the parties to a cause, foi" the purpose of determining the 
jurisdiction of a fédéral Circuit Court, invoked on the ground of di- 
versity of citizenship, that sûch corporation bë grouped'ori the side of 
complàinants, where the bill allèges that- the corporation is under a 
control antagonistic to complàinants, and is made to act in a way det- 
rimental to their rights. Doctor v. Harrington, 196 U. S. 579, 25 Sup. 
Ct.:355, 49 I^. Ed. 60G. 

Nor do I believe the bill to be-objectionable because of multifari- 
ousness, as set forth in the eleventh g'round. 

As said in Rumbarger v. Yokum, 174 Fed. 55: 

"It Is ahv.ays to be remeinbered that the determniatlon of whether a bill 
is miiltifarious or not is a question of soiuid discrétion, dépendent upon the 
faets of eaeh case, and the very général ruUng of the courts is that a bill 
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which involves the same indivisible subjeet-matter is not multifarious beeause 
of separate claims thereto" — citing United States v. Am. Bell Tel. Co., 128 
U. S. 315, 9 Sup. et. 90, 32 L. Ed. 450; Walker v. Powers, 104 U. S. 245, 
26 L. Ed. 729 ; Brown y. Trust Ck)., 128 TJ S. 403, 9 Sup. Ct. 127, 32 L. Ed. 
408; South Penn OU Co. v. Calf Creek OU & Gas Co. (C. C.) 140 Fed. 507; 
Arnold V. Arnold, 11 W. Va. 455 ; Shafer v. O'Brien, 31 W. Va. 601, 8 S. E. 
298. 

This bring-s us to a considération of the first and fifth grounds for 
this demurrer, which, in argument, were most earnestly insisted upon 
and présent questions of more difficult solution. 

The first insists the bill must fail beeause on its face it admits that 
plaintifï has not attempted "to secure such action as he desires on the 
part of the managing directors or trustées, and, if necessary, of the 
shareholders" of the National Company, as provided by Equity Rule 
94. This rule is nothing but a statement in concrète form, of equity 
procédure, as administered by the High Court of Chancery of Eng- 
land for centuries and uniformly adopted by the equity courts of this 
country. As the "reason of the law is the life of the law," so the 
reason for the rule is the justification for its enforcement. It is not 
an arbitrary rule subject to no exception. To establish such an ar- 
bitrary rule would be abhorrent to equity, having its existence and 
exercising its powers largely on account of the necessary modifica- 
tion, under exceptional conditions, of the arbitrary rules of the la\y. 
As said by Mr. Justice McKenna, in the récent case of Delaware & 
H. Co. V. Àlbany & S. R. Co., 213 U. S. 435, 29 Sup. Ct. 540, 53 L. 
Ed. 862 : 

"The purpose of rule No. 94 hardly needs explanation. It is intended to 
secure fédéral courts from imposition upon their jurisdiction, and recognizes 
the rlght of the corporate direetory to corporate control ; in other vi^ords, to 
make the corporation paramount, even when its rights are to be proteeted 
or sought through litigation. Cases in tlils court hâve indlcated such right. 
But the direetory may be derelict and tlie interest of stockboUlers put in péril, 
and a case heiiee arises iu which the right of protecting the corporation ac- 
crues to theni. Rule 94 expresses primarily the conditions which must pré- 
cède the exercise of sucli right, but emergencies may arise in which the an- 
tagonlsm, hetween the direetory and tlie corporate interest may be unniistaka- 
ble, and the requlrements of the rule may be dlspensed wlth ; or, it is more 
accurate to say, do not apply." 

And in Doctor v. Harrington, 196 U. S. 579, 25 Sup. Ct. 355, 49 L. 
Ed. 606, it is said: 

"The ninety-fourth rule in equity contemplâtes that there may be, and pro- 
vides for, a suit brought by a stockholder in a corporation, founded on rights 
which may properly be asserted by the corporation. And the décisions of this 
court establish that such a suit, when between citizens of différent states. 
involves a eontroversy eognizable in a Circuit Court of the United States. 
The ultimate interest of the corporation made défendant may be the same as 
that of the stockholder made plaiutifC ; but the corporation may be under a 
control antagonistic to him, and made to act in a way detrlmental to his 
rights. In other words, his interests and the interests of the corporation may 
be made subservient to some illégal purpose. If a eontroversy hence arise. 
and the other conditions of jurisdiction exist, it can be litigated in a fédéral 
court." 

And the décision of the court below in this case dismissing the 
stockholder's bill was reversed beeause the défendant corporations 
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were alleged to be under the control of the Harringtons, antagonîstiç 
to them and deterimental to their rights. • 

Thèse two décisions and others of the Suprême Court cited in them 
by the court and by counsel in argument, as well as those in Young 
V. Alhambra Mining Co., ^l Fed. (C. C.) 810; County of TazeWell v. 
Farmers' Loan & Trust Co., 12 Fed. (C. C.) 752 ; Ranger v. Champion 
Cotton-Press Co. (C. C.) 53 Fed. 611 ; and Excelsior Fepple Phos- 
phate Co. V. Brown, 74 Fed. 331, 20 C. C. A. 428, this last by the Cir- 
cuit Court of Appeals for this circuit — hâve fully convinced me that 
an exceptional case is hère alleged where rule 94 does net apply, and 
this ground of demurrer must be overruled. 

Finally, it is insisted by the fifth ground of demurrer that the title 
of the Continental Company to the |lO,pOO,000 of stock, as shown by 
the allégations of the bill, is indefeasible and cannot be canceled. In 
support of this contention, counsel insist upon two propositions: 
First, the negotiable character pi stock when assigned ; and, second, 
that stock, which a corporation bas gênerai power to issue, but not 
in a manner in which, or upon the terms upon which, it was in fact 
îssued, js merely irregular and- voidable. 

In support of the first proposition are cited the cases of Lipscomb's 
Adm'r v. Condon, 56 W. Va. 416, 49 S. E. 393, 67 L. R. A. 670, 107 
Am. St. Rep. 938 ; Bank v. Belington, C. & C. Co., 51 W. Va. 78, 41 
S. E. 390; Clark v. Bever, 139 U. S. 96, 11 Sup. Ct. 468, 35 h. Ed. 
88; Fogg V. Blair, 139 U. S. 118, 11 Sup. Ct. 476, 35 L. Ed. 104; 
Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 337; 
Martin v., South Salem Land Co., 94 Va. 28, 26 S. E. 591. 

Thèse cases do not seem to me to be applicable hère. In the Lips- 
comb Case the gist of the ruling is that stock can be assigned other 
than by assignment of the certificate of stock and transfer upon the 
books of the corporation, and that when so assigned, without fraud, 
it is not subject to attachment or exécution subsequently issued against 
the assigner. In Bank v. Coal & Coke Co. it was held that, under the 
spécial exception contained in section 24, c. 53, Code W. Va. (section 
2253, Code 1906), mining companies might issue stock at par in pay- 
ment of property for their corporate uses at an overvaluation for such 
property ; the price thereof being agreed upon by the owners and di- 
rectors. Without discussing the facts involved, it is sufficient to say 
the cases of Clark v. Bever, Fogg v. Blair, and Handley v., Stutz, were 
décisions under the laws of lowa, Missouri, and Kentucky, respec- 
tively, where no such statutory provisions as those contained in sec- 
tion 24, c. 53, of the Code of this state exist. 

In support of the second proposition, the cases of Handley v. Stutz, 
139 U. S. 417, 11 Sup. Ct. 530, 35 L, Ed. 227, Scovill v. Thayer, 105 
U. S. 143, 26 L. Ed. 968, Pullman v. Upton, 96 U. S. 328, 24 E. Ed. 
818, and Upton v. Tribilock, 91 U. S. 45, 23 L. Ed. 203, are cited. 

Thèse cases do not apply to the facts hère. Their gênerai scope in- 
volves the right of creditors to recover against stockholders the un- 
paid balances on stock issued to them below par, by their participation 
and with the understanding that it should not be further assessed. 
But, aside from this, it seems to me that there can be said to be no 
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gênerai power in a corporation to issue stock contrary to express stat- 
utory provisions of the state giving it life. It assumes its life and 
maintains its existence under and in obédience to such laws. I cannot 
assume any "gênerai" or "spécial" power other than so guaranteed 
and vested in it by such laws. 
The demurrer to the bill will be overruled. 



ANDERSON v. MTEIÎS et al. HOWARD v. SAME. BROWN v. SAME. 
(Circuit Court, D. Maryland. October 28, 1910.) 

1. Elections (§ 12*) — Citizens— Riqht to Vote— Persons of Color. 

Acts Md. 1908, c. 52.'). preseribing the qualifications of voters at munici- 
pal élections in the eity of Annapolis, déclares that the registcr shall 
register ail maie citizens of 21 years or over having resided in the clty 
for one year, not convicted of a crime and assessed on the city fax hooks 
for at least $500, al.so ail duly naturalized citizens of 21 years of aee. 
ail citlzens who. prior to January 1, ISfiS, were entitled to vote in Mary- 
land or any other state at a state élection, and ail lawful ninle descend- 
ants of any person who, prior to January 1, 18GS. was entitled to vote ii: 
Maryland or in any other state of the United States at a state élection, 
provided that no person not eoming witliln one of the enumcrated classes 
should be resistered as a légal voter lu the city or be qualified to vote 
at any municipal élection held therein. Held that, though such art di<l 
not provide a race or color disqualification in terms, it ne\'ertlu:less ef- 
fectnally disfranchised and discriminated against negroes, and was there- 
fore unconstitutioual as viola ting Const. U. S. Amcnd. 15. 

[Ed. Note. — For other cases, see Elections, Cent Dig. § 8; Dec. Dig 
8 12.*] 

2. Elections (§ 104*) — Negroes — Disfkanchisement — Lia bilitt or Ei.bc- 

TION OFFICEES. 

Where the registers of élection of the city of Annapolis refused tu 
register plaiutiffs. who were negroes, and who were otherwise qualifiée! 
voters, because they did not fiilfill the qualifications of voters prcserihed 
by Acts Md. 1008. c. 52.5, which act was uncfuistitutional in so far as it 
effected negro disfranchisement, plaintiffs were entitled to recnver dam- 
ages against défendants under Act Cong. April 20. 1871, c. 22. 17 Stat. 
13 (Rev. St § 1979; U. S. Comp. St. inoi, p. 1202), providing that every 
person who under color of any statute stibjects, or causes to be sub- 
jected, any citizen of the United Statos or other person witliin the jn 
risdiction thereof to the de]irivatiou of any riglits. privilèges, or iui- 
niunities, seeured by the Constitution and laws. shall be liable to the 
I)arty injured in an action at law, suit in equity. or other proceedings 
fur redress, nor were coniplainants required to allège that défendants 
In refusing to register plaintiffs acted willfuUy or nialiciously. 

[Ed. Note. — For other cases, see Elections, Cent Dig. § 102; Dec. Dig. 
S 104.*] 

3. Elections (§ 12*) — Civil Riqhts— Right to Vote— Negiîoes. 

Const. U. S. Aniend. 15, denylng to the state the rigiit to deprive any 
person of the right to vote on account of race, color, or previons condi- 
tion of servitude, is not limited to cougressional élections, luit applies 
as well to the right to vote at state or municipal élections given by the 
Btate. 

[Ed. Note. — For other cases, see Elections, Cent. Dig. § 8; Dec. Dig. 
§ 12.*] 
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4. Statutes C§ 64*) — Paiîtial Invaltdity. 

Becaiîse Aets Md. 1908, c. 525. providing the quaUflcntîons of roters 
In muuic-ipal élections in the city of Aunapolis, is Invalid. as violating 
Const. U. S. Amend. 15, in so far as it Is effective to prevent negroes 
from being registered and voting, does not render the law invalid in toto. 

[Ed. Note.— For other cases, see Statutes, Cent Dlg. § 59; Dec. Dig. 
§ 64.*] 

5 OONSTITUTIONAL LaW (§ 10*)— RiGHT TO VOTE— CONSTITUTIONAL AMEND" 

MENT— Power or United States. 

Const. U. S. Amend. 15, forbiddlng discrimination on aecount of race 
or color, though construed as forbiddlng discrimination at state and mu- 
nicipal élections, does not render it objectionable in that, If so construed, 
It Is beyond the power of the United States to so amend It. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. §§ 2-7 ; 
Dec. Dig. § 10.*] 

Actions by John B. Anderson, William H. Howard, and Robert 
Brown against Charles E. Myers and A. Claude Kalmay for refusai 
to register complainants as qualified voters. On demurrer to plain- 
tiffs' déclarations. Overruled. 

J. Wirt Randall, Ed^çar H. Gans, Edwin G. Baetjer, and Charles J. 
Bonaparte, for plaintiffs. 

Wm. L. Rawls, Ridgely P. Melvin, and William L. Marbury, for 
défendants. 

MORRIS, District Judge. The questions of law which are now be- 
fore this court for its ruling hâve been raised by the défendants' de- 
murrers to the déclarations filed in three actions at law. They are 
suits for damages against the défendants, Myers and Kalmay, who 
were two of the registers upon whom, together with a third register, 
one Clarence M. Jones, was imposed the duty of registering the quali- 
fied voters at a spécial registration held in the city of Annapolis in 
the month of June, 1909. By the votes of the two registers who are 
défendants, the plaintiffs were denied registration; and in consé- 
quence their votes were refused by the judges of élection for the rea- 
son that they were not entitled to vote because their names did not ap- 
pear among the registered voters of the city of Annapolis. 

The plaintiffs allège that they are natives of Maryland and lifelong 
résidents therein who hâve been heretofore voters and continuously 
registered voters in Maryland. They allège that in obédience to the 
law of Maryland enacted at the January session (Acts 1908, c. 525), 
they were denied registration by the défendants, although in other re- 
spects they were legally qualified, solely because they were negroes and 
were discriminated against solely on that aecount ; that the défendants 
as registers denied the plaintiffs registration, against the protest of the 
third registrar, wrongfully, illegally, and oppressively, and thus pre- 
vented the plaintiffs from voting at subséquent élections in the city 
of Annapolis. 

The déclarations allège that the action of said défendants as regis- 
ters was in accordance with the said act of the Législature of Mary- 
land (chapter 625, Acts 1908), providing for the qualification of vot- 
ers in municipal élections in the city of Annapolis, and providing for 

*For other cases see same topic & S nvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the registration of said voters. By said act of 1903,, the registers were 
directed to register: (1) Ail maie citizens of Annapolis of 21 years 
or over who had resided therein over one year, who had never been 
convicted of any infarnous crime, and who were taxpayers assessed 
on the city tax bocks for at least $500 ; (2) ail duly naturalized citizens ; 
(3) ail maie children of naturalized citizens of 21 years of âge; (4) 
ail citizens who, prior to January 1, 1868, were entitled to vote in the 
State of Maryland or any other state of the United States at a state 
élection; and (5) ail lawful maie descendants of any person who, 
prior to January 1, 1868, was entitled to vote in Maryland or in any 
other state of the United States at a state élection. And enacted that 
no person not coming within one of the enumerated classes should be 
registered as a légal voter of the city of Annapolis or be qualified to 
vote at any municipal élection held in said city. 

The several déclarations then allège that so much of said act of 
Maryland as refuses registration and consequently the right to vote 
at municipal élections in the city of Annapolis to ail persons or their 
descendants who were not entitled to vote in Maryland prior to Jan- 
uary 1, 1868, is contrary to the Constitution and laws of the United 
States, and more especially to the fifteenth amendment to the Consti- 
tution and to the act of Congress approved May 31, 1870 (Act May 
31, 1870, c. 114, 16 Stat. 140) constituting section 2004 of the United 
States Revised Statutes (U. S. Comp. St. 1901, p. 1272), in so far as 
the said clause of said law of Maryland of 1908 âffects or professes 
or attempts to afïect the right to vote of any citizen of the United 
States by reason of the race, color, or previous condition of servitude 
of himself or any ancestors of his. 

The plaintifï Anderson allèges that he is a citizen of the United 
States, born in Anne Arundel county, Md., in 1834; that prior to 
January 1, 1868, he would hâve been entitled to Vote at any élection 
in Anne Arundel county but for the word "white" in the Constitution 
of Maryland then in force, restricting the right to vote to "white" cit- 
izens, by which restriction, being of the negro race and black color, 
and by reason of no other cause whatsoever, he was, prior to January 
1, 1868, excluded from voting at municipal élections in the city of 
Annapolis. 

The plaintifïs Howard and Brown allège substantially that their fa- 
ther and grandfather, respectively, would hâve been entitled to vote 
in Maryland except for the word "white" in the Maryland Constitu- 
tion which was in force prior to January , 1, 1868 ; that they bave 
heretofore voted at municipal élections and were denied registration 
by the défendants acti.ig as registers by reason of the provision of 
the Maryland law of 1908 solely and avowedly on account of their 
race and color. That is to say, because, in the case of Anderson, he 
could not on account of his race and color hâve voted prior to January 
1, 1868 ; and, in the cases of Howard and Brown, because their fa- 
ther and grandfather, respectively, could not on account of race and 
color hâve so voted. 

The plaintiffs ail allège that in ail other respects, except their race 
and color, the plaintifïs met ail the requirements of the law entitling 
themto registration. 
182 F.— 15 
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To thèse déclarations, the défendants hâve interposed a demurrer 
on the following grounds: 

(1) That said déclaration is insufficient in law and bad in substance. 

(2) That said déclaration fails to show any ground of jurisdiction 
in this honorable court over or in respect to the parties, matters, and 
things set forth therein. 

(3) That by the laws under which they (the défendants) wer'e ap- 
pointed and acting, the défendants were charged with and exercising 
in respect to the transactions, matters, and things complained of and 
set foi^th in said déclaration, duties, functions, and powers of a ju- 
dicial nature ; that in the discharge and exercise of said duties, func- 
tions, and powers, they (the défendants) were not and cannot be held 
legally responsible for anything more than an honest and faithful ex- 
ercise of their judgment; and that said déclaration fails to allège that 
the défendants or either of them did or fai^ed to do any act to the 
préjudice or injury of the plaintifïs either willfully, maliciously, fraud- 
ulently, or corruptly, so as to render them or either of them legally 
liable to the plaintiffs in the premises. 

(4) Because the déclaration charges on its face that the act of the 
General Assembly of Maryland of 1908 (chapter 525), under which, 
as the declaratioft further avers, the défendants were aupointed and 
acting, was and is illégal, unconstitutional, and void; and the déclara- 
tion fails to show that the défendants were authorized to register or 
chargèd with any duty of registering the plaintifï at the time he pre- 
sented himself for registration, a,s set forth in said déclaration, under 
any other statute or law; that, therefore, upon thé averments and 
charges of the déclaration,. the défendants had no authority and were 
charged with no duty to register the plaintiff when he presented him- 
self to be regi,stered, àç set forth in the déclaration, and, accordingly, 
are not legally liable to the. plaintifï in the premises. 

(5) Because the défendants are not subject or liable to any action 
for damages for refusing to register the plaintiflf under said Acts 1908, 
c. 525, which^ as charged and shown by the said déclaration, forbade 
the défendants to register the plaintifï when he presented himself for 
registration, as set forth in said déclaration, and which said' act, as 
appears from its context, imposed criminal penalties upon the défend- 
ants for any violation of its terms and provisions. 

(6) And for other reasQns iand grounds to be assigned at the hear- 
ing. ,/,,..,,' 

The demurrers having béen set for hearing, the court has had the 
benefit of a very full oral présentation of the law by the able and dis- 
tinguished counsel who hâve appeared for the plaintiffs and défend- 
ants, and who hâve aiso assisted the court by learned briefs. 

1. The fîrst proposition urged by the défendants is that the déc- 
larations are insufficient in law because they do not allège that the de- 
fendants acted willfully or maliciously in refusing registration to the 
plaintiffs. 

It is true that, in refusing registration to the plaintiffs, the regis- 
ters were acting in their officiai capacity, and that by the law of Mary- 
land under which they were acting they were required to refuse régis- 
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tration to the plaîntiffs. But, in my judgment, there are two consid- 
érations which aiïect this défense. 

If the provision of the state law under which they acted in refusing 
registration is a void provision, it afifords them no protection (Ex 
parte Siebold, 100 U. S. 371-376, 25 L. Ed. 717); and if, by a valid 
law of the United States, a right of action is given to the plaintiffis 
as a remedy for déniai of registration, then their right of action is 
based upon such valid law and is referable to it and is governed by 
its terms. 

The considération of the question whether or not the provision of 
the Maryland law under and by virtuê of which the plaintiffs were de- 
nied registration and, in conséquence, denied the right to vote, is a 
valid provision, lies at the foundation of thèse suits and must of ne- 
cessity be dealt with at the threshold. 

By the fîfteenth amendment to the Constitution of the United States 
proclaimed March 30, 1870, the following provisions became part of 
the Constitution of the United States and became the suprême law of 
the land: 

"Section 1. The rlgtit of citizens of the United States to vote shall not be 
■denied or abridged by the United States or by any state on aceount of race, 
color or prevlons condition of servitude. 

"Sec. 2. The Oongress shall hâve power to enforce this article by appro- 
prlate législation." 

Congress exercised the power thus given it by enacting the statute 
approved May 31, 1870, which is now section 2004 of the Revised 
Statutes, which reads as follows : 

"Sec. 2004. Ail citizens of the United States who are otherwise qualified 
by law to vote at any élection by the people of any state. territory, district, 
county, elty, parish, townshlp, school district, municipal ity, or other terri- 
torial subdivision, shall be entltled and allowed to vote at ail such élections 
wlthout distinction of race, eolor or previous condition of servitude ; any 
Constitution, lave, custom, usage or régulation of any state or territory or 
by or under Its authorlty to the contrary notvpithstandlng." 

And Congress by an act approved April 20, 1871 (chapter 22, 17 
Stat. 13), now section 1979 of the Revised Statutes (U. S. Comp. St. 
1901, p. 1262), further enacted : 

"Sec. 1979. Every i>erson who under eolor of any statute, ordinance. régu- 
lation, custom or usage of any state or territory, subjects or causes to be 
subjected any citizen of the United States, or other person within the ju- 
risdletion thereof, to the deprlvation of any rights, privilèges or immunlties 
secured by the Constitution and laws, shall be Uable to the i)arty Injured 
in an action at law, suit In equity, or other proper proceeding for redress." 

And also enacted clause 16 of section 639 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 506), giving to the Circuit Courts of the 
United States original jurisdiction: 

"Sixteenth. Of ail suits authorized by law to be brought by any person 
to redress the deprlvation under eolor of any law, statute, ordinance, régula- 
tion, custom or usage of any right, privilège or Immunity secured by the 
Constitution of the United States or of any right secured by any law pro- 
vldlng for equal rights of citizens of the United States or of ail persons 
wlthin the jurisdiction of the United States." 
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'Prior to January .1, 1868, bythe Constitution ôf Maiyland, only 
"white" maie citizens of the United. States having the rèquired length 
;Of résidence were entitléd.to vote, and therefore, by the letter of the 
Marylahd law, prior to Jafiuary 1, 1868, the plàihtiff Ariderson, being 
ablaek man, was notçntitled to vote; and Howard and Brown, not 
being descended from persons who, being white, were entitled to vote, 
were likewise not entitled to vote; and the défendants upon that 
ground solely denied to the plaintiffs registration. 

Upon this State of facts and of the suprême law of the land, hâve 
not the défendants, contrâry to that law, discriminated against the 
plaintiffs in the denying to them. the right to vote becatise of their race 
and color; and hâve not the statutes enacted- for that purpose given 
them a right: Qif action ? ' , 

It is true that the words "race" and "color" are not used in the stat- 
ute of Maryland; but thç mçaning of the law is as plain as if the very 
words had been made use of ; and it is the meaning, intention, and 
effect of the law, and not its phraseology, which is important. No 
possible meaning for this provision has been suggested except thé dis- 
crimination which by it, is plainly indicated. 

This being so, what ,is the effect of the fifteenth amendment? It 
is declared by the Suprême Court to hâve the effect of obliterating 
from the statiites so muchof their provisions as créâtes the forbidden 
discrimination. Neal v. Delaware, 103 U. S. 370, 36 L. Ed. 567. 

In the case of United States v. Reese, 92 U. S. 214, 217, 218, 23 L,- 
Ed. 563, Chief Justice Waite said: 

"The fifteenth amendment does not confer the right of- suffrage upon any 
one. It prevents the states, or the Unltèd States, however, from giving préf- 
érence, In this partlcnlar, to dne citizen of the United States over another 
on acicount of race, color, or prevlous condition of servitude. Before its 
adoption, this' could be done. ; It i was fas mueh withln the^ power of a'stato 
to excludè citlsiens of the United States from votlng on àccount of race, etc., 
as it was oii-«coount bf'age, property, or éducation. Now it is not. If citi- 
zens of one race having certain qualifications are permitted by laW to vote, 
those of anothei" ^ha-ring the Same quâlîflcatiéne ' must be. Préviens to this 
amendment, there was no constitutlonal giiaranty against the discrimina- 
tion; now- thëre is. It followa thàt the amendment has Invested the citi- 
zen of the United States, witli a new; constitutlonal- right which, Is wltbin the 
protectlng power bf Corigress;' Tliaii right Is exemption i'rom discrimination 
in the exercise of the élective franchise on accouAt of race, color, or previ- 
ous condition of.isèrî'ritude. This, under the express provision^ of the. second 
section of the amendment, Congress may enforce «by 'approprlate législa- 
tion.'" , ^^ 

In Ex parte Yarborough, 110 U. S. 651, 664, 4 Sup. Ct. 152, 158 
(28 h. Ed:'274), Mr. Justice Miller,' speaking for the court, said: 

"The fifteenth amendment of the Constitution, by ita limitation on the 
power of the states In the exercise of their right to prescrlbe the qualifica- 
tions of votera lli their own élections, and by Its limitation of the power of 
the United States over that subject, cléarly shows that the right of sulïrage 
was consldered to be of suprême importance to the national government, 

and was not intended to be left wlthla the exclusive control of the states." 

.i 

And again: 

"Whlle it Is qulte true, as was said by this court In United States v. Keese, 
82 U. S. 314,1 that this article gives no affirmative right to the colored maa 

1 23 L. Ed. 663. 
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to TOte, and is designed primarily to prevent discrimination against liim 
whenever the riglit to vote may be granted to otiiers, it is easy to see tliat, 
under sonie circumstauces, It may operate as tlie immédiate source of a right 
to vote. In ail cases wliere tlie former slave-lioldiug states liad not removed 
from tlieir Constitutions tiie words 'wliite inaii' as a qualification for voting, 
tliis provision did, in effect, confer on liini tlie riglit to vote, becfiuse, being 
paramount to tlie state law, it annulled tlie diseriminating word 'white,' and 
thus left hini in tlie enjoyinent of the sanie right as wliite persons. And 
such would be the efCeet of any future constitutional provision of a state 
vi'hich should give the right of voting exclusively to white people." Neal v. 
Delaware, 103 U. S. 370, 26 L. Ed. 507. 

"In such cases the flfteenth article of amendment does, proprio vigore, 
substantially, confer on the negro the right to vote, and Congress has the 
power to protect and enforce that right." 

That the fifteenth amendment has proprio vigore the effect of eHm- 
inating the quahfying adjective "white" from ail state Constitutions 
and laws in fixing the qualifications of voters has been fully recog- 
nized by the Court of Appeals of Maryland in numerous cases. Shaef- 
fer V. Gilbert, 73 Md. 66, 20 Atl. 434 ; Southerland v. Norris, 74 Md. 
326, 32 Atl. 137, 28 Am. St. Rep. 255 ; Hanna v. Young, 84 Md. 179, 
35 Atl. 674, 34 L. R. A. 55, 57 Am. St. Rep. 396 ; Pope v. Williams, 
98 Md. 59, 56 Atl. 543, 66 L. R. A. 398, 103 Am. St. Rep. 379. 

It is therefore apparent that, in enforcing the diseriminating pro- 
visions of the state statute, the registers were doing and intended to 
do an act forbidden by the suprême law of the land and for doing 
which the state statutes could afford them no protection. 

It is suggested in argument that if the clause in question of the 
Maryland statute is, by the fifteenth amendment, rendered invalid, the 
whole statute falls with it, and the registers had no power to register 
any one under it. This was held in Giles v. Harris, 189 U. S, 475, 23 
Sup. et. 639, 47 L. Ed. 909, where the complainant alleged that the 
whole registration scheme of the Alabama Constitution was a fraud 
on the Constitution of the United States and void, and asked the court 
in an equity suit to so déclare ; at the same time, asking the court to 
decree that the complainant be registered. The court held that, if the 
complainant's contention was sustained and the whole scheme declared 
void, there was no warrant of law for registering him at ail. 

The plaintiffs make no such allégation or contention in this case. 
The law is recognized as valid in ail its provisions except the one 
which discriminâtes; and the plaintiffs allège that, but for that dis- 
eriminating clause, they would hâve been entitled to register. . 

We are now to consider whether it was a requisite of good pleading 
that the déclaration should allège that the défendants acted willfully, 
maliciously, fraudulently, or corruptly in order to render them legally 
liable in thèse suits which are brought to enforce the statutory remedy 
given by section 2004 and section 1979. 

It is to be observed that there can be no right of action under the 
fifteenth amendment and thèse sections of the Revised Statutes unless 
the discrimination and déniai was in pursuance of a state law. There- 
fore, if the défendants' contention could be upheld, the défendant in 
such a suit could always plead that lie did not act maliciously or will- 
fully or in bad faith, because he was acting in obédience to the laws 
of the state. 
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The purpose of Congress in thèse sections is distinctly stated to be 
to give a right of action and an effective safeguard against depriva- 
tion of a right by the enforcing of a statute of the state; and when it 
says (section 1979) that "every person who, under color of any stat- 
ute oîany state, subjects or causes to be snbjected any citizen of the 
United States to deprivation of any rights, privilèges or inimunities 
secured by the Constitution and laws, shall be liable to the party in- 
jured in an action at law," w^hat can it mean but that the enforcement 
of the state law is of itself the wrong v^'hich gives rise to the cause 
of action? How could it be made to appear that the ofïîcer appointed 
to enforce a state law was guilty of malice in doing what the state 
law commanded him? . 

The common sensé ôf the situation would seem to be that, the law 
forbiddirig the depriyation or abridgmerit of the right to vote on ac- 
count of race or color being the suprême law, any state law command- 
ing such deprivation or abridgment is nugatory and not to be obeyed 
by any one; and any orie who does enforce it does so at his known 
péril and is made liable to an action for damages by the simple act of 
enforcing a void law to the injury of the plaintiff in the suit, and no 
allégation of malice need be alleged or proved. 

There are restrictions of the right of voting which might in fact 
operate to exclude ail colored men, which would not be open to the 
objection of discriminating on account of race or color. As, for in- 
stance, it is supposable that a property qualification might, in fact, re- 
suit, in some localities, in ail colored men being excluded; and the 
same might be the resuit, in some localities, from an educational test. 
And it could not be said, aithough that was the resuit intended, that 
it was a discrimination on account of race or color, but would be ref- 
erable to a différent test. But looking at the Constitution and laws 
of Maryland prior to JanUary 1, 1868, how can it be said, with any 
show of reason, that any but white men could vote then? And how 
can the court close its eyes to the obvious fact that it is for that rea- 
son solely that the test is inserted in the Maryland act of 1908, and 
is not the court to take notice of the fact that, during ail the 40 years 
since the adoption of the fifteenth amendment, colored men hâve been 
allowed to register and vote in Maryland until the enactment of the 
Maryland statute of 1908?. 

It was primarily the right of suffrage and its protection as against 
any discriminatory législation of the states which was the subject- 
matter dealt with by the fifteenth amendment and the Revised Stat- 
utes ; and, considering the purpose of the law, it does not seem that 
any other construction can be defensible. United States v. Reese, 93 
U. S._214r-318, 23 L. Ed. 563. 

It is urged by the défendants that the inhibitions of the fifteenth 
amendment against the déniai of the right to vote of citizens of the 
United States on account of race or color must be held to apply only 
to the right to vote at congressional élections derived from the United 
States, and does not apply to the right to vote at state or municipal 
élections given by the state. 

The fifteenth amendment was proclaimed March 30, 1870, and by 
the act of May 31, 1870, Congress undertook to exercise the powers 
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it understood were granted it by the amendment, and passed the act, 
now section 2004, providing expressly that ail citizens of the United 
States otherwise qualified should be entitled and allowed to vote at 
ail élections in any state, territory, coiuity, or city, without distinction 
of race or color, any Constitution, law, custom, usage, or régulation of 
any state or territory to the contrary, notwithstanding. 

Nothing in the way of interprétation by the législative body, which 
itself had framed the amendment could be more significant than this 
enactment passed by Congress immediately upon its adoption. I do 
not find in the cases cited from the Suprême Court anything opposed 
to that interprétation. It seems clear that when, by the fifteenth 
amendment, it is declared that the right of citizens of the United 
States to vote shall not be denied or abridged by any state on account 
of race or color, it means what Congress understood it to mean, 
namely, the right to vote at ail public élections. 

It is further urged by the défendants that, if the fîfteenth amend- 
ment be construed as forbidding discrimination at state or municipal 
élections, it is beyond the power of the United States to so amend it; 
and therefore it should not receive that construction. 

I do not appreciate the force of this contention. 

That the amendment declaring ail persons born in the United States 
to be citizens of the United States and of the state wherein they ré- 
side, without discrimination on account of race or color, is beyond the 
amending power, is not suggested ; and, if so, it cannot be reasonably 
maintained that to déclare that such citizens shall not be deprived of 
the privilège of suffrage because of race or color is beyond the amend- 
ing power. One follows from the other. 

It is my judgment that each of the déclarations states a case in 
which the right of action is validly given by the Constitution and laws 
of the United States, and that the demurrers should be overruled. 



In re V. & M. LUMBBR 00., INC. 

(District Court, N. D. Alabama, S. D. October 26, 1910.) 

(No. 10,266.) 

1. Vehdob and Pukchaser (§ 266*) — Liens— Waivek. 

WTiere a veiidor's understandine, when he agreed to waive a vendor's 
lien and sign a deed to certain tlmber rights, was that it operated only 
as to innocent purchasers, and he then intended to inslst on his lien aa 
between the original parties, with the exception of the right to eut tim- 
ber on the part of the purchasers or a corporation to be formed by and 
composed by them to operate a mlll, there was no walver of the vendor's 
lien as against the vendees, nor as against the estate In banliruptcy of 
a corporation to which they transferred the property In exchange for 
stocli ; the vendees and their wives helng the sole owners of the corpora- 
tion. 

[Ed. Note. — For other cases, see Vendor and Purehaser, Cent Dlg. §8 
687, 713-750; Dec. Dig. § 266.*] 

2. Vendor and PxjBcnASER (§ 266*) — Vendob's Lien— Waiver. 

A conveyance of real estate to purchasers, who, with knowledge and 
consent of the seller, bny for the purpose of reselling to third persons, 

•For other cases see same toplc & § ncmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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free from Incumbrances, is Inconsistent witb and constî tûtes a walyer 
of the vendor's lien. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
687, 713-750; Dec. Dig. § 2G6.*] 

8. CoBiPORATioNs (§ 428*) — Repkesï.ntation — Knowledge oï Stockhold- 
ERS— Vendob's Lien— Innocent Pukchaseb — Conveyance to Cobpoea- 

TION. 

Where vendees organized a corporation to exploit certain timber land, 
and thè vendees of the timber, which was subject to a veudor's lien, 
transferred the timber rights to the corporation In exchange for stock, 
such, vendees and their wives beiug the sole owners of the stock, the 
corporation was not an innocent purchaser for value without notice and 
was not entitled to the tlmljer rights free from liens. 

' [Ed.' Note.--li'or other cases, see Corporations, Cent Dig. § 1751 ; Dec. 
Dig. § 428.*] 

4. Bankbtjptct (§ 205*) — Mortgages by Corporation— Execution— Mbetino 

OF StOOKIIOLDEHS— AUTHORIZATION. 

A corporation's trustée in baiikruptcy cannot talce advantage of a 
failure of the corporation to hâve a mortgage of its assets authorized 
at a tnéeting of stocliholders as réquired by an Alabauia statute; the 
Suprême Court of the state having construed such statutory requlrements 
to be for the exclusive benefit of stockholders. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 205.*] 

5. Bankeuptct (§ 100*)-^lNSOLVENCY— Adjudication. 

An adjudication of bankruptcy is conclusive of the Insolvency of the 
f>apkrupt for ali puri>oses of the proceeding. 

[Ed. Note.î— For other cases, see Bankruptcy, Cent Dig. §§ 60, 131, 141- 
14Ï; . Dec Dig. § 100.*] 

6. Bankbuptpy (§ 245*) — Cobpobations— Trustée— Représentation. 

A tnistee of a bankriipt corporation represents its creditors only, and 
not its stockholders. 

[Ëd. Note.— ITor other cases, see Bankruptcy, Dec. Dig. § 245.*] 

7. BANKBUPtcY (§ 205*) — ■Mobtgages— Duty or Trustée. 

' A cOiirt of bankruptcy, beiug à court of equity, follovt^lng the state 
law, will require a baukrupfs trustée to do equity before permittiug him 
to attack a mortgage exeeuted by the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 205.*] 

8. Bankruptcy (§ 169*) — Set-Off— Préférences. 

Where a bank discounted a. note for the bankrupt and credited the 
proceeda to the bankrupt's aecount, the bank was authorized by Bank- 
ruptcy Aet July 1, 1898. c. 541, § 68a, 30 Stat. 565 (U. 9. Comp. St. 1901, 
p. 3450), to set off against the deposlt notes due it from the bankrupt, 
and the Inaking the such set-off before bankruptcy dld not coustitut* a 
préférence, unless the loan,' the proeeeds of which coustituted the de- 
poslt, was made with the prior understanding that such application waa 
to be made. 

[Ed. Note.---For other cases, see Bankruptcy, Dec. Dig. § 169.*] 

9. Bankruptcy (§ 169*) — Discount— Set-Off— Préférences. 

A resolution of the directors of a bankrupt, which was furnished to 
a bank before a loan was made, recited that the money was to be used 
to take up notes now held by the bank and to meet the obligations 
of the bankrupt company. Held, that the bankrupt being insolvent at 
the timé, and the bank having reasonable ground for believing a préf- 
érence was inteuded, the bank's act in setting oiï a note due from the 
bankrupt to It, against the proeeeds of the discount, constituted a void- 
able préférence. 

[Ed. Note;— For other cases, see Bankruptcy, Dec. Dig. § 169.*] 

*For otber cases see same topic & § ndmseb lu Bec. & Am, Digs. 1907 to date, & Hep'r Indexe* 
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10. Bankkuptct (§ 20G*) Préférence— Evidence— Finding—Insolvinct. 

EX'ldence held to require a finding that a bank, when it applied por- 
tions of a discount to debts due from a banlîrupt to It, had linowledge 
that the banlirupt was insolvent and that such application was intended 
to prefer the bank. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 200.*] 

11. Ba^^kbuptct (§ 206*) — Liens— Establishment— Sueeender op Peefee- 

ENCE. 

Where, in a proceedlng to sell property of a bankrupt free from liens, 
a bank, which had received a préférence, sought only to establish Its 
lien seeured by inortgage, and not to prove its claim against the gên- 
erai assets of the estate, the bank was not required to surrender its 
préférence as a condition of asking the court to reeognize Its lien on 
the mortgaged property and to recelve payment from the proceeds there- 
of. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 206.*] 

12. Banketjptct (§ 206*) — Préférences— Liens— Sale of PEOPBaiTT— Disposi- 
tion OF Proceeds. 

Where a bankrupt's trustée petitioned for a sale of property free from 
liens, one of which consisted of a ehattel mortgage parti ally securing 
a voidable préférence, the trustée was not required to pay the mort- 
gagee the full amount of the mortgage and then sue to recover the préf- 
érence, but could deduct the amount of the préférence from the amount 
payable to the mortgagee. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 200.*] 

13. BANKErPTCY (§ 314*) — Olaims— Attoenet's Fee. 

Where a note of a bankrupt seaired by ehattel mortgage, and provld- 
Ing for an attomey's fee for collection, was not placed in the hands of 
an attorney for collection before pétition in bankruptcy against the 
m.iker was filed, the attomey's fee was not a part of the holder's prov- 
able claims. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

14. Bankeuptct (§ 206*) — Liens— Attorney's Fées. 

Where a mortgage of a bankrupt, securing a note providing for an 
attorney's fee, was not enforced by foreclosure, but was set up as a 
valid lien in bankruptcy proceedings against the maker, the mortgagee 
was not entitled to an allowanee for any sum for attorney's fées in pro» 
ceedings for the sale of the mortgaged property free from liens, as the 
mortgagee would reçoive its part of the proceeds from the trustée wlth- 
out espense or effort on its part or that of its attomeys, except that which 
was directed toward showing the validity and amount of its lien ; such 
services not being regarded as having been rendered, either in collect- 
Ing the note or in foreclosing the mortgage. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 206.*] 

In the matter of the bankruptcy proceedings against the V. & M. 
Lumber Company, Incorporated. On pétition of the trustée to sell 
real estate and détermine the vahdity of liens thereon. Pétition 
granted in part. 

N. L. Miller, for petitioning creditors. 

Tillman, Bradley & Morrow (M. M. Baldwin, of counsel), for Sam- 
uel J. Seay. 

A. Léo Oberdorfer and J. K. Dixon, for J. B. Cobbs, receiver of 
Union Bank & Trust Company. 

GRUBB, District Judge. The pétition of the trustée was referred 
to a spécial master to take the proof and report to the court his' find- 

*FoT ottier cases see aame topic & % ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ings of fact and conclusions of law, and now cornes on to be heard 
upon thé report of the spécial master. 

The facts necessary to a décision of the questions presented by the 
pétition are as follows : Spink andl Brewer purchased f rom Seay 
certain timber rights in lands for $3,500 and from one Wyatt a saw- 
mill and certain personal property appurtenant to it for $1,400. The 
two transactions were consummated at the same place and time. Spink 
and Brewer paid no cash and gave no mortgage or other express Hen 
to secure the purchase money on either trade. Seay claims the réten- 
tion of a vendor's lien. Wyatt makes no such claim. After the two 
trades were made, Brewer and Spink organized the bankrupt corpo- 
ration to take over the property and operate the sawmill. The prop- 
erty so acquiredi by Brewer and Spink was conveyed to the corpora- 
tion by them, in satisfaction of a stock subscription of $9,000. The 
shares were distributed equally between Spink and Brewer, one share 
of each being issued to their wivès as nominal owners. Spink and 
Brewer, with their wives, were the sole owners of the stock of the 
corporation at the time of the conveyance to it of the property ac- 
quired from Seay and Wyatt. Thereafter the bankrupt corporation 
executed a note to the Union Bank & Trust Company in the sum of 
$2,000, providing for an attorney's fee, and secured by a mortgage on 
ail the property acquired from Seay and Wyatt. The proceeds of 
the mortgage note, which was discounted, were credited to the bank- 
rupt by the bank, and thereafter about $770 of the proceeds were ap- 
plied to the payment of notes of the bankrupt previously held by the 
bank, two of which were demand notes, and the third, not yet due. 
The balance was drawn out by Spink and applied to pay an indebt- 
ednes.s of the bankrupt to him. There has been an adjudication of 
the bankrupt. 

The questions involved in the détermination of liens and their re- 
spective priority are: (1) As to whether Seay is entitled to a ven- 
dor's lien as against the estate in the hands of the trustée ; and (2) 
as to whether the Union Bank & Trust Company's mortgage is a 
valid lien against the estate in the hands of the trustée as to the whole 
amount of the note, or only the part not applied by the bank to the 
existing indebtedness of the bankrupt to it, and whether an attor- 
ney's fee is includedi in the amount secured by the mortgage. 

It is Gonceded that the Union Bank & Trust Company had no no- 
tice of any rétention by Seay of a lien to secure the purchase money 
due him, and that the lien of its mortgage, if valid, is prior in right 
to any Seay may hâve to secure such purchase money. 

The trustee's contention as to Seay's lien is that Seay either ex- 
pressly or impliedly waived his lien in the transaction with Brewer 
and Spink, and that, if his lien was not waived, the bankrupt was an 
innocent purchaser for value and, without notice of the lien froth 
Brewer and Spink, and hence not att'ected by it. 

Whether the vendor's lien was or not éxpressly waived dépends 
upon what was the effect of the conversation between Seay and Brew- 
er and Spink and their attorney, Mallory. The first expressed pur- 
pose of Seay was to hâve the purchase money secured by mortgage. 
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In tliis respect Seay's conduct differed from the outset from that of 
Wyatt, who never demanded security of any kind. Spink and Brew- 
er objected to giving Seay a mortgage, because it would interfère 
with tlieir handling the property as they desired to do. They desired 
to operate the mill and eut the timber, either personally or through 
a corporation to be owned and controlled and managedi by them. Their 
idea was that a mortgage would interfère with the cutting of the tim- 
ber and its transfer to a corporation organized by them for that pur- 
pose. Seay was wilUng to permit them to eut the timber, and also to 
operate through a corporation, and was willing to risk the promise 
of Brewer and Spink not to sell the timber rights to innocent pur- 
chasers. He wanted ail protection consistent with conferring thèse 
rights. This is shown by his inquiries addressed to Mallory. Mal- 
lory assured him that the notes and deed as drawn, and without ex- 
press rétention of lien, would protect him as between the original par- 
ties as in case of a resale, except as against innocent purchasers. On 
this assurance, Seay consented to and did exécute the deed Mal- 
lory testifies that the assurance was repeated to Seay by him at 
Seay's request after the conversation in the hall on which the trustée 
relies as constituting the waiver, and that only after its répétition did 
Seay exécute the deed. This shows conclusively that the extent of 
the waiver, as understood by Seay up to the time he signed the deed, 
was that it operated only as to innocent purchasers, and that he then 
intended to insist on his lien as between the original parties, with the 
exception of the right to eut timber on the part of such purchasers or 
a corporation to be formed by and composed of them to operate the 
mill. 

The trustée also contends that the évidence shows a waiver implied 
from the communication to Seay by the purchasers of their intention 
to put the property in a corporation to be organized by them, and re- 
lies upon the cases of Hubbard v. Buck, 98 Ala. 440, 13 South. 364, 
and Scheer v. Agée, 106 Ala. 139, 17 South. 610. The conveyance of 
real estate to purchasers, who, with the knowledge and consent of the 
seller, buy for the purpose of reselling to third persons, free from in- 
cumbrances, is inconsistent with a purpose on his part to retain a 
vendor's lien, and is an implied waiver of such lien. The inconsist- 
ency lies in the fact that the rétention of lien would be dishonest to 
the subpurchaser, and the original purchaser will be presumed not 
to hâve intendedi such a resuit. If the express object of the vendee 
in making the purchase would be either to defeat the vendor's lien or 
defraud the subpurchaser, the vendor will be held to hâve waived his 
lien, rather than to hâve intended to hâve defrauded the subpur- 
chaser. If Brewer and Spink had communicated to Seay an intent 
to dispose of the property to third persons, free of liens, Seay's as- 
sent to the sale, under such circumstances, would hâve implied a 
waiver of his lien. A fair construction of the évidence, however, is 
that the only indicated disposition of the property was to a corpora- 
tion, to be organized by and composed exclusively of Brewer and 
Spink. Rétention of lien as against a corporation subpurchaser, which 
was composed of and owned solely by the original purchasers, would 
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be entirely fair and not inconsistent with the transaction contemplated. 
That this was the only intent communicated to Seay by Brewer and 
Spink is clear from what was afterwards donc by them. They or- 
ganized a corporation to take over the property and operate the mill, 
in which the sole stock ownership was vested in them in person and 
through the nominal ownership of their wives. In this respect this 
case is to be distinguished from those relied on by the trustée, in which 
the intent was to reconvey so as to cause a change of ownership, while, 
hère,' no change of ownership^ was intended ; the ownership remain- 
ing, id^titical before and after the reconveyance. 

The trustée also contends that the bankrupt took the timber rights 
for a vàltiable considération and without notice of Seay's lien, and is 
an innocent purchaser for value thereof. The satisfaction of Brew- 
er's and Spink's stock subscription by the conveyance constituted the 
bankrupt a purchaser for value of the property so conveyed. Brewer 
and Spink had actual knowledge that the timber rights had not been 
paid for. Is their knowledge imputable to the bankrupt ? In the 
transaction by wihch the bankrupt àcqiiired the timber rights from 
Brew,er and Spink and parted with 90 shares of its stock therefor, 
the biankrupt was represented by Brewer and Spink, who also acted 
for themselves as'individuals. If the bénéficiai ownership of the en- 
tire capitaj. stock had not begn vested in Bi'ewer and Spink at the 
time of the transaction, théir knowledge of the lien, acquiredi before 
the transaction (their interest in the transaction being adverse to that 
of the bankrupt) might not hâve been imputed to the bankrupt. On 
the contrary, it appears that Brewer and Spink subscribed and paid 
for ail the stock issued by the bankrupt, up to the time of the con- 
yeyance; thé 'ownership of their wives being nominal and in the in- 
terest of their husbands. Every stockholder at the time of the trans- 
action had notice of the lien, as did the managing officers, Brewer 
and Spink. They were the corporation, and their actual knowledge was 
that of the corporation. As Spink and Brewer were the sole owners 
of the capital stock of the corporation, as well as of the property con- 
veyed to it, it can with no propriety be said that their interest, as in- 
dividuals, was adverse to that of the corporation, which they exclu- 
sively owned. So long as this identity of ownership continued there 
could be no adverse interest. If others than they had owned stock 
in the bankrupt corporation, at the time of the conveyance, the cases 
of Frenkel v. Hudson, 82 Ala. 158, 2 South. 758, 60 Am. Rep. 736, 
and Union Central Life Insurance Co. v. Robinson, 148 Fed. 358, 78 
C. C. A. 268, 8 L. R. A. (N. S.) 883, would hâve been controlling. 
As it is, this case is more nearly analogous to and governed by the 
cases of First National Bank of Gadsden v. Winchester, 119 Ala. 168, 
24 South. 351, 72 Am. St. Rep! 904, and Lea v. Iron Belt Mercantile 
Co., 147 Ala-, 421, 42 South. 415, 8 L. R. A. (N. S.) 279, 119 Am. 
$t. Rep. 9â. The issue as to whether the bankrupt had notice of the 
lien is td be determined by the status of the corporation as to stock 
ownership at thé time of the transaction. Those who might acquire 
shares of stock thereafter, eithér by trànsfer or subscription, would 
be in no sensé innocent purchasers, and would acquire an interest in 



IN KE V. & M. LUMBER CO. 237 

tlie assets of the corporation in the condition they were in at the time 
they acquired the stock. Owners of real estate on which exists a ven- 
dor's lien cannot escape such lien by incorporating themselves and 
transferring the incumbered property to a corporation of which they 
are the sole owners. 

This conclusion entitles Seay to a vendor's lien on the timber rights 
to the extent of the unpaid purchase money owing by Brewer and 
Spink, subject to any prior lien held by the Union Bank & Trust Com- 
pany. It is conceded that Seay is not entitled to an attorney's fee. 

The trustée attacks the exécution of the mortgage given by the bank- 
rupt to the Union Bank & Trust Company because its exécution was 
not authorizedi at a meeting of the stockholders in pursuance of the 
Alabama statute. The Suprême Court of Alabama has construed the 
statutory requirements to be for the exclusive benefit of the stock- 
holders, of the absence of which they alone can complain. Nel- 
son V. Hubbard, 96 Ala. 238, 11 South. 428, 17 L. R. A. 375. There 
has been an adjudication of the bankrupt, which, for ail purposes of 
this proceeding, establishes conclusively its insolvency. The trustée 
represents its creditors only, and in this capacity,' representing cred- 
itors and not stockholders, cannot assert the inValidity of .the mort- 
gage for reasons which the stockholders alone can complain of. The 
Suprême Court of Alabama has also construed this statute as requir- 
ing the mortgagor to do equity by ofifering to return the loan before 
being permitted to attack the exécution of the mortgage in a court of 
equity, and the bankrupt court, being a court of equity, will foUow 
this rule. Southern Bldg. & Loan Ass'n v. Casa Grande Stable Ce, 
128 Ala. 624, 29 South. 654. • 

The proceeds of the loan were placed to the crédit of the bank- 
rupt by the bank. Of the proceeds the sum of $770.63 were applied 
to the payment of unsecured notes of the bankrupt, then outstand- 
ing, and one of which was not due. As the bank had the légal right, 
under section 68a (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. 
St. 1901, p. 3450]), after bankruptcy, to set off against the dieposit the 
notes due it from the bankrupt, the doing it before bankruptcy would 
not amount to a préférence, unless the loan, the proceeds of which 
constituted the deposit, was made with the prior understanding that 
such application was to be made. New York County Bank v. Mas- 
ser, 192 U. S. 138, 34 Sup. Ct. 199, 48 L. Ed. 380; West v. Bank 
of Lahoma, 16 Am. Bankr. Rep. 733, 16 Okl. 328, 85 Pac. 469. The 
resolution of the directors of the bankrupt, which was furnished the 
bank before the loan was made, clearly shows the purpose of the loan 
to bave been, in part, to pay ofï the existing indebtedness due the 
bank. The récital is : 

"Said money to be used to retire notes now held by said bank and to meet 
the obligations of the company." 

As the bank obtained the deposit by this agreement, its subséquent 
application of the deposit to the loan, pursuant thereto, clearly con- 
stitutes a préférence, providing the bankrupt was insolvent when the 
loan was made and the bank had reasonable grounds for believing a 
préférence was intended. 
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The bankrupt corporation was organized shortly bef ore the loan 
was made to it by the bank. Its assets consisted, so far as the rec- 
ord shows, of the property conveyed to it by Spink and Brewer in 
payment of their stoclc subscription. For this property they paid $4,- 
900, and it was incumbered by a vendor's lien of $3,500, leaving an 
equity of $1,400 in the bankrupt. The record shows that the bank- 
rupt on January 6, 1910, the date of the $2,000 loan, owed the bank 
$774.63, and executed on that day to the bank a renewal note tor 
$557, S5, on what is testified to hâve been a separate transaction for 
money previously borrowed. It aiso owed the witness Ryan $25 and 
the witness Spink $650, which was paid from the proceeds' of the loan. 
Thèse amounts aggregate $2,006.88. The witness Spink aIso testi- 
fies that the proceeds of the $2,000 was used up in paying debts of 
the bankrupt in accordance with the purpose expressed in the reso- 
lution of the bankrupt's board of directors. From this it may be rea- 
sonably inferred that the obligations of the company exceeded its free 
assets at the time of the $2,000 loan. 

Did the bank hâve reasonable grounds to believe that the bankrupt 
intended to prefer it by taking up the unsecured) notes with proceeds 
of the note secured bymôrtgage? 

The loan Vi^as authorized on January 6, 1910, at a meeting of the 
directors of the bankrupt. The resolution of the directors autbori- 
zing the loan recited that the purpose of the loan was to take up the 
outstanding obligations of the bankrupt, including those due the bank, 
and this resolution was furnished to the bank before the loan was 
made. The mortgage includedi ail the assets of the bankrupt, and left 
its other creditors without means of satisfying their claims, except 
from the proceeds of the loan. The mortgai^e, though executed Jan- 
uary 6, 1910, was withheld from retord untilApril 8, 1910, two days 
after the note, which it secured, fell due and was dishonored. On 
January 6, 1910, a stockholders' meeting of the bankrupt corporation 
was heldi, which meeting Ector H. Smith and Enos R. Stewart at- 
tended in person, voting each 14 shares of stock. At a directors' meet- 
ing held the same day, Ector H. Smith and Enos R. Stewart were 
présent in person and voted for the élection of Stewart as treasurer 
of the bankrupt company. On March lOth Ector H. Smith was, by a 
vote of ail the directors except Smith, who was présent, appointed 
agent for the bankrupt with complète authority to manaje its affairs 
and with a monthly salary of $100, payable when the finances of the 
company permitted. Ector H. Smith was président and Enos R. 
Stewart vice président of the Union Bank & Trust Company, and 
were the two ofïïcers of the bank with whom Spink dealt in negoti- 
ating the loan for the bankrupt. Thèse facts were sufficient to charge 
the bank with notice of ,the insolvency of the bankrupt and its intent 
to prefer the bank by taking up the unsecured indebtedness due it 
from the bankrupt. 

My conclusion is that the bank was preferred to the extent of $774.- 
63 and is entitled to a lien only for the balance. This being a pro- 
ceeding in which the bank seeks only to establish its lien, secured by 
its mortgage, and not to prove its claim against the gênerai assets 
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of the estate, the bank is not required to surrender its préférence, as 
a condition of asking the court to recognize its lien on the mortgaged 
property, aild to receive payment from the proceedis thereof. On the 
other hand, the bankrupt court being a court of equity, the trustée is 
not required to pay the bank the full amount of its mortgage and then 
institute a plenary suit to recover the amount of the préférence. The 
bank having submitted to the jurisdiction of the court upon this sum- 
mary pétition, the court has the right under it to finally and com- 
pletely settle ail the equities between the parties to it, without requir- 
ing the trustée to resort to a plenary suit to recover the préférence. 
The record fails to show that the note was placed in the hands of 
an attorney for collection before the pétition in bankrupt cy was filed. 
The attorney's fee is not, therefore, a part of the bank's provable 
claim. In re Keeton (D. C.) 11 Am. Bankr. Rep. 370, 126 Fed. 429. 
It is contended that, though not a provable claim against the gênerai 
assets of the bankrupt, it is a part of the secured claim, payment of 
which should be enforced through the mortgage lien. The provision 
in the note for an attorney's fee may be availed of in a proceeding 
to foreclose the lien of the mortgage. Johnson v. Durner, 88 Ala. 580, 
7 South. 245 ; Bailey v. Butler, 138 Ala. 153, 35 South. 111. If the 
mortgagee had proceeded to enforce the mortgage by foreclosure, its 
right to an attorney's fee by virtue of the provision in the note, as 
well as that of the mortgage itself, would hâve been clear. The prés- 
ent proceeding was instituted by the trustée. Its purpose is to sell 
the assets of the bankrupt, free from liens. As a necessary incident, 
the court must détermine the validity of the claimed liens, and to that 
end has summoned the lienees to assert their claimed liens. The only 
issues presented are: (1) The validity of the claimed liens; and (2) 
the advisability of a sale free from liens. The bank appears in the 
proceeding, not for the purpose of collecting its note, the validity and 
amount of which is not a subject of contest in this proceeding, nor for 
the purpose of foreclosing its mortgage by a sale of the property, but 
solely for the purpose of asserting that it has a valid lien on the prop- 
erty, the sale of which, free from liens, is sought by the trustée. The 
services rendered the bank by its attorney in this matter hâve in view 
neither the collection of the note nor the foreclosure of the bank's lien, 
but solely the establishment Of its lien. If the relief asked by the 
trustée is granted, the trustée will sell the property at his sole ex- 
pense, and without the bank's attorney having rendered any service in 
securing or conducting thé sale. The bank will receive its part of the 
proceeds from the trustée, without expense or effort on its part or 
that of its attorney, except such as is directed towards showing the 
validity and amount of its lien. Service rendered to this end can in 
no just sensé be said to hâve been rendered either in collecting the 
note or foreclosing the mortgage. If no services of either kind were 
rendered the bank by its attorney, the bank has no just claim under 
the terms of its note and mortgage to an allowance of reasonable at- 
torney's fées. The bank would not be entitled to an attorney's fee 
for the services of its attorney rendtered to it in a suit against it in the 
State court in equity, to quiet the title and remove the mortgage as a 
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cloud on ît, in whicH the only issue was as to the validity of the mort- 
gage, in which no affirmative relief by way of foreclosure was asked, 
and in which only a decree declaring the mortgage to be a valid Hen 
■could be obtained. A judgment upon the note or a decree foreclosing 
the mortgage is indispensable to the allowance of an attorney's fee 
by the very terms of the note and mortgage. The record fails to show 
services performed within the provisions of either note or mortgage. 
In view of the condition of the incumbrances on the Seay and 
Wyatt property, it seems best that they should be sold separately and 
free from liens. The bank's lien, having priority on both lots of prop- 
erty, should be paid pro rata on thé basis of valuation from the pro- 
ceeds of the sale of each. ■ The bank or its receiver^ is authorized to 
bid such pro rata part of the amount of its lien on either of both lots 
as cash. Seay is authorized, by paying the pro rata part of the bank 
lien on the Seay lot in cash, to use the amount of his vendor's lien 
pro tanto in payment of the balance instead of cash. The trustée has 
the option of surrendering the Seay property to the lienees, instead 
of sellingit undier the terms of this order, and, in that event, the 
bank's lien will attach to this property on the same pro rata basis. 



UNITED STATES, to Use of GENERAL ELECTUIC CO., V. SCHOFIEDD 

,00. et al. 

(Clrctilt Court, E. D. Pennsylvaiila. Ootober 13, 1910.) 

' "V, J''\ No.' l,oi34. ' , ,' / , 

1. United States (| 67*)— tPublic Works— CoNtRACTOHs' Bonds— Subcow- 

IKACTOKS— EiGHT TO SUE—StATUTES— APPLICATION , 

The United States contraetea with the S. Company for the construc- 
tion of a di^y dock in Pennsylvania, and the S. Company let a subeon^ 
ti-aet for certain of the worb to the use plaintiff May 10, 1908. Défend- 
ant surety Company becanie surety for the S. Company under a statutory 
bond to the United States Uay 24, 1904; the contract being subseqiient- 
ly modifled with the surety'à consent by supplemental agreements after 
Feliruary 24, 1905, and such supplMiiental contracta providing that the 
original contract should remain In force In the saiùe manner and with 
lilve elïect as though the modifications had beeh provlded for and made 
' part of the original contract. Held, that the subcontractor's rlght to sue 
Ou the bond was governed by Act Cong. Aug. 13, 1894, e. 280, 28 Stat 
278 (Û. S. Comp. St. 1901, p. 2523), authorlzlng a subcontractor to sue 
on a bond exacted of a contracter wlth the United States for public 
worli, without limitation as to time or priority of lien by the United 
States on the fund recovered, and not by Act Cbng. Feb. 24, 1905, c. 778, 
33 Stat 811 (U. S. Comp. St. Supp. 1909, p. '948), amending the act of 
1894, and providing that no suit can be brought on such a bond until 
after complétlon and final settlement of the contract, nor until six months 
hâve elapsed durlng which the United States alone can sue, and requir- 
ing that If no suit Is brought by the United States the subcontractor 
may theû sue within the succeeding six months only. 

[Ed. Note.— For other cases, see United States, Dec. Dig. § 67.*] 

2. COTJETS (§ 274*) — Public WOiîk— Bonds— Action— Venue. 

Act Oong. Aug. 13. 1894, c. 282, 28 Stat. 279 (U. S. Comp. St. 1901, p. 
231.0), authorizing suits by contractors for public work on the contrac- 

•For other cases see same topic & S nuiibke lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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tor's bond given to the United States, déclares (section 5) that any snrety 
Company, surety on sucli a bond, niay ue sned in any court of the United 
States havin,!? jurisdiction of actions or siiits on sucli bonds in the dis- 
trict in wbich the bond was uiade or giiaranteed. or in the district in 
which the prlncirjal otlice of the surety compauy is located, and for the 
purposes of the act the bond should be treated as made or guaiunteed 
in the district in which tue office is located, to vYhieh it is returnable, 
or in which it is filed. or in the district in which the principal In the 
bond resided when it was made. HeU. that where a contractor's bond 
for the construction of a dry dock at the navy yard at I.easue Island, 
l'eiuisylvania, was executed in Xew York, was returnable to and filed 
in Washington, and the principal in the bond was a New York corpora- 
tion, while the principal ofKce of the snrety was in the Middle district 
of Pennsylvania, a suit on the bond was improperly instituted in the 
Bastem district of Pennsylvania. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 274.*] , 

3. PusADiNG (§§ 151, 155*) — Nature and BrrEC'i>-"AFFiDAViT of Défense." 

An affidavit of défense peculiar to the practice in Pennsylvania is not 
a pleading, nor is It équivalent to an answer under the Code practice, or 
to a plea under the practice at common law ; its sole fuRCtion being to 
prevent a sumniary judgment, and hence need not set up the defendant's 
whole case, but only enough to prevent the entry of a sumniary judg- 
ment, after which the parties may frame their Issues for trial as they 
see fit 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 302, 309-311. 
313, 314; Dec. Dig. §§ 151, 155.*] 

■4. Courts (§ 276*) — Conteact with United States — Action on Bond — 
Venue— Waiver. 

Where an action by a subcontrac-tor on the bond of the contracter for 
ptil)llc improvement was brought in the wrong district, but the surety 
filed an atHdavit of défense containlng défenses to the merits, the ob- 
jection was waived. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 276.*] 
6. Bankruptcy (§ 363*) — Bankruptct Proceedings— Actions. 

Where a subcontractor for a fédéral improvement was entitled to sue 
the contractor's surety on the statutory bond required, sueh action was 
not barred by the fact that on the contracter becoming bankrupt the 
subcontractor had filed its clalm against the contractor's estate in bank- 
ruptcy ; but the remédies, being separate and against separate persons, 
might be pursued simultaneousiy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 363.*] 

Suit by the United States, to the use of the General Electric 
Company, against the Schofield Company and the Title Guaranty & 
Surety Company. Motion for judigraent for want of a sufficient af- 
fidavit of défense. Granted in part. 

H. B. Gill, for plaintifï. 

John W. Grahani, Jr., Adrien T. Kiernan, and Alex. Simpson, Jr., 
for défendant Title Guaranty & Surety Co. 

J. B. McPHERSON, District Judge. This is a suit by a subcon- 
tractor upon a bond given to the United States by the principal con- 
tractor to insure the faithful performance of certain work. It is 
brought in the Eastern district of Pennsylvania against both princi- 
pal and surety, but the surety alone has made défense. Judgment 
is resisted on three grounds ; one being that the suit has been pre- 

•For othér cases see same topic & % numbbb in Dec. & Am. Dlga. 1907 to date, &. Rep'r Indexas 
182 F.— 16 
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maturely brought, and another that in any event it lias been brought 
in the wrong district. The facts upon which thèse two défenses rest 
are as follows: 

The original contract was entered into between the United States 
and the Schofield Company on March 9, 1903. The subcontract with 
the use plaintiff, the General Electric Company, was made on May 
10, 1903. The Title Guaranty & Surety Company became surety on 
May 34, 1904, taking the place of another company whose bond had 
become unsatisfactory. The contract had been previously modified 
by supplemental agreements dated December 14, 1903, and March 1, 

1904, and the title company's obligation covered the contracts thus 
modified. Afterwards, on June 21, 1904, another supplemental agree- 
ment was made to which the title company consented. Up to this 
point the right of action upon the contract, and the conséquences to 
follow from such a suit, were undoubtedly governed by Act Aug. 13, 
1894, c. 280, 28 Stàt. 278 (U. S. Comp. St. 1901, p. 2523) ; no other 
act having then been passed. Under this statute the right of the sub- 
contractor to sue upon the bond was not limited in time or by any 
other express condition, and the United States had no priority of 
lien upon the fund recovered. United States, to Use, etc., v. Fidel- 
ity, etc., Co. (C. C.) 171 Fed. 247, approved in Fidelity, etc., Co. v. 
U. S. (C. C. A.) 178 Fed. 692; Arperican Surety Company v. Ce- 
rnent Co. (C. C.) 96 Fed. 25; U. S. v. Heaton, 128 Fed. 414, 63 
C. C. A. 156. 

On February 24, 1905, Congress passedi another act (Act Feb. 34, 

1905, c. 778, 33 Stat. 811 [U. S. Comp. St. Supp. 1909, p. 948]) on 
this subject which makes important changes in the rights of a sub- 
contractor. Under this statute no suit can be brought on the bond 
by any one until after the completion and final settlement of the con- 
tract. During six months thereafter the United States alone can sue. 
If no such suit is brought, a subcontractor may sue during the six 
months immediately succeeding; but he may not sue at ail after the 
expiration of one year from the completion of the work. Priority 
is also given to the claim of the United States. After the date ôf 
this act, three additional supplemental contracts were made between 
the United States and the Schofield Company, to ail of which the 
surety agreed. 

The présent suit was brought July 5, 1910, and the parties agrée 
that ail the work done and the materials furnished by the General 
Electric Company were done and furnished after the act of 1905 was 
passed. Is the suit to be governed by the act of 1894 or by the act 
of 1905 ? As it seems to me, the answer should be — the act of 1894. 
It is undoubtedly true that some provisions of the act of 1905 are con- 
cerned with the remédy alone, and, if it were clear thàt Congress in- 
tended thèse provisions tO apply to suits or to contracts then pend- 
ing, the courts would be bound to obey the act as far as possible. 
But there is one provision at least which seems to be not a mère mat- 
ter of procédure, but of substantial importance, namely, the clause that 
gives to the United States priority over a subcontractor. Under the 
act of 1894 the General Electric Company entered into this subcon- 
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tract and thereby acquired the right to sue without spécial limitation 
or condition, and the right also to share in the fund recovered pro- 
portionately with ail other claimants, including the United States. 
This right thus to share was valuable, and upon well-established prin- 
ciples it is not to be presumed that Congress intended to disturb it, 
although the power so to do may exist. Indeed, the contrary pre- 
sumption is to be applied. In the words of the Suprême Court in U. 
S. Fidelity Co. v. Struthers Co., 209 U. S. 314, 28 Sup. Ct. 539 (52 
L. Ed. 804): 

"There are certain principles whlch hâve been adhered to wlth great strlct- 
ness by the courts in relation to the construction of statutes as to whether 
they are or are not rétroactive In their effect. The presumption Is very 
strong that a statute was not meantto act retrospectively, and itought never 
to receive such a construction If it Is susceptible of any other. It ought not 
to receive such a construction unless the words used are so clear, strong, 
and imperative that no other meaning ean be annexed to them, or unless the 
Intention of the Ivcgislature cannot be otherwise satisiled. Dash v. Van 
Kleeck, 7 Tohns. 499 [5 Am. Dec. 2911; Jackson v. Van Zandt, 12 .Tohiis. 
169 ; United States v. Heth, 3 Oranch, 399, 414 [2 L. Ed. 4791 ; Southweptern 
Coal Co. V. McBride, 185 U. S. 499, 503 [22 Sup. a. 763. 46 L. Ed. 10101 ; 
United States v. American Sugar Co., 202 U. S. 563, 577 [26 Sup. Ct 717, 50 
L. Ed. 1149]." 

Applying this rule of construction, the court went on to décide that 
the act of 1905 does not show an intention on the part of Congress 
to affect contracts made before its passage, and that it is not rétro- 
spective in any respect. 

After February 24, 1905, the Schofield Company and the use plain- 
tiff with the consent of the surety entered into certain supplemental 
agreements; but thèse were not new and independent transactions. 
They were parts and incidents of the original contract, and should 
be regarded as matters omitted therefrom and afterwards supplied. 
They ail recognized the desirability of certain changes ; declared that 
they do not in any manner or degree affect, modify, alter, omit, or 
vitiate any provision or requirement of the original contract except 
as specifically stated; and exprès sly provided:, 

"That nothing contained or stated in this agreement, and nothing done or 
required under its ternis, shall operate or be held to In any nianuer release, 
reduce, or otherwise affect, the bond attached to the aforesaid contract, but 
the same shall be and remain in full force and virtue in the same manner 
and with like effect as though the mo<liflcations herein provided for had been 
included in and made a part of the aforesaid contract at the time of the ex- 
écution of the aforesaid seal," etc. 

Assuming this conclusion to be correct, has the Circuit Court for 
the Eastern District of Pennsylvania lawfully acquired jurisdiction 
of the person of the surety? The statute governing this question 
was passed on August 13, 1894 (Act Aug. 13, 1894, c. 282, 28 Stat. 
279 [U. S. Comp. St. 1901, p. 2315]), the same day on which the 
other act already referred to was approved. It provides: 

"Sec. 5. That any surety company doing business under the provisions of 
this act may be sued in resi)ect thereof in any court of the United States 
which has now or hereafter may hâve jurisdiction of actions or suits upon 
such recognizance, stipulation, bond, or undertaking, in the district in which 
said recognizance, stipulation, bond, or undertaking was made or guaranteed, 
or in the district in whlch the principal office of such company is located. 
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And for tlie purposes of this act such recogiiisînncc, stipulation, bond or un- 
(ierttikiiig sliiiU be treated as made or giiaranteed in the district in wbich 
tlie oflice is located to wbicli it Is returnable or lu wliieli it is tlled, or in ttie 
diistriet in wliieh the principal in such fecognizance, stipulation, Iwnd, or 
undèrtaking resided wben It was made or guaranteed." 

The Eastern district of Pennsylvania fulfills none of thèse condi- 
tions. The bond was executed in New York; it was returnable and 
was filed in Washington ; the Schofield Company is a New York cor- 
poration; and the principal office of the surety company is in the 
Middle , district of Pennsylvania. Indeed, the use plaintiff concèdes 
that the suit cannot be maintained in this district unless the surety 
company has waived its right to be sued elsewhere. 

The act of waiver relied on for this purpose is to be f ound in the 
affidavit of défense. No appearance, gênerai or spécial, was filed; 
but the surety company was served with a copy of the statement of 
claim, and shortly afterwards filed the affidavit in question, which 
contains the défenses already referred to and two others, both bearing 
upon the merits of the claim. Of thèse one is quoted hereafter. It 
sets up as a bar the pendency of certain bankruptcy proceedings in 
the Southern district of New York, where the estate of the Schofield 
Company is beijig administered ; and the other sets.up certain crédits 
or counterclaims which in any event— so it is contended— must be 
allowed by the plaintifï. It is the setting up of thèse two défenses 
relating to the merits that is relied upon to support the waiver in 
question. , In, my opinion the point is decided in favor of the plain- 
tifï by Western Loan Co.' v. ButJ;e, etc.. Ce, 210 U. S. 369, 28 Sup. 
Ct. 721 (52 h. Ed. 1101). There, as hère, the suit was brought in 
the wrong district; but the Suprême Court decided that the défend- 
ant had waived this mistake by filing a demurrer in which it was 
allegçd: . 

"(1) Tliat tlie court has no jurisdiction of the subject of the action; (2) 
that the court has no jurisdiction of the person of the défendant; (3) that 
sald eomplaint does not state facts sufHeient to constitute a cause of action 
agalnst this défendant ; (4) that the eomplaint is uncertain ; (5) that the 
eomplaint is unintelUgilîle." 

It was held that by thus setting up défenses to the eomplaint 
(équivalent to the Pennsylvania statement of claim) the objection to 
the jurisdiction had been waived. And this was decided, as will be 
observed, although the défenses were ail embraced in one pleading 
and were therefore presented simultaneously. Evidently it would 
hâve been quite as easy to hold that the defect in jurisdiction had not 
only not been waived, but had been expressly and continuously insisted 
upon. The case illustrâtes the natural dis favor with which a court 
regards what is usually a purely dilatory objection. The parties hâve 
been brought before a tribunal that has complète jurisdiction over the 
subject-matter, and although the défendant, if he makes the proper 
objection, may insist upon his privilège to hâve the dispute heard in 
another district, he must act with great promptness, and (speaking 
generally) must confine himself to thjs particular objection. One 
court with the right to hear the subject-matter is presumed to be as 
compétent -as another, and a défendant can fairly ask no more than 
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to have his canse heard by some compétent tribunal. The facts hère 
are essentially similar to the facts in the case of the Western Loan 
Company. That the défenses are set up, not by demurrer, but by 
an affidavit of défense, makes, I think, no important difiference. Such 
an affidavit appears to be peculiar to the practice in Pennsylvania. It 
is not a pleading ; it is not the équivalent of an answer under the Code 
practice, or of a plea under the practice at common law. Its function 
is to pfevent a summary judgment, and after it has performed this 
office it drops out of sight. It need not set up a defendant's whole 
case; it need do no more than show one sufficient reason why sum- 
mary judgment should not be entered. If required to examine it, the 
court must do so and décide whether, if true, it présents a défense 
that should be sustained in whole or in part; and, , if such a défense 
be set up, summary judgment must be refused, and the parties must 
be left to frame their issues for trial as they may see fit. The af- 
fidavit may attack the plaintiff's statement of claim for almost any 
reason, and may set up almost any other défense that may be avail- 
able. I can see no difiference in substantial efifect between the de- 
murrer in the caâe referred to and the affidavit now under considér- 
ation. In both the lack of jurisdiction over thè defendant's person 
is presented, and both add other défenses that relate to the merits 
of the eontroversy. If the demurrer was a waiver in the one case, I 
think it must be held that the affidavit is a waiver in the other. 

It remains to consider whether the pendency of certain proceedings 
in the Southern district of New York is a bar to the présent ac- 
tion. The nature of thèse proceedings is thus averred in the affida- 
vit, and for présent purposes thèse averments must be taken as true : 

"And déponent further avers that the said Schofleld Compaiiy prior to the 
bringing of this suit became insolvent, whereupon proceedings in banlîruptcy 
were duly instituted against it, in the District Court of the United States 
for the .Southern District of New Yorlc, wliicli proceedings resulted in an ad- 
judication of banliruptcy and the appointment of one Seymour P. Thomas 
as trustée in banlcruptey. And thereafter upon pétition duly presented and 
considered, by the Honorable George G. Holt, District Judge of the United 
States, sitting in said bankruptcy court, an order or decree was duly made, 
which directed as follows: 

" 'Ordered that Seymour P. Thomas, the trustée of the Schofield Company, 
be and he hereby is directed to hold ail sums which he has received or may 
hereafter receive from the United States of America upon the contraet be- 
tween the Schofield Company and the United States for the construction of 
the dry dock at the Navy Yard, Ueague Island, Pennsylvania, separate and 
apart from the other assets of the estate in bankruptcy, herein, and to pay 
therefrom in the iirst instance, the just claims of the United States, and 
thereafter the daims of those who have furnished labor and materials in the 
prosecution of the work provided for in said eontract; and it is further 

" '(Drdered that the balance of such moneys, if any, thereafter remaining 
in the hands of said trustée, and the plant which the Schofield Company own- 
ed or had upon the work under the eontract aforesaid and ail moneys here- 
tofore derived from the sale of such plant be held by such trustée until 
the further order of this court ; and it is further 

" 'Ordered that it be referred to John S. Sheppard, Jr., counselor and at- 

torney at law, of in the as spécial mastcr, to take proof and 

report to this court, with ail convenient speed, the folio wing raatters: 

" '(1) A statement of the moneys heretofore received and hereafter to be re- 
ceived by the trustée in bankniptcy of the Schofield Company from the United 
States on the eontract aforesaid; 
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" '(2) The daims of the Uuiteâ States and the naines, addresses, and amoimt 
of the claims of those who furnished labor and matevial in the proseeutlon of 
the wbrls under the sald eontract between the said Schofleld Ctompany and the 
United States; 

" '(3) The elalms, in détail, of the TItle Guaranty & Surety Company for 
ail loss, costs, damages, charges, and expenses whatever which it may hâve 
sustaiiied or Incurred by reason of its surety ship upon the bond aforesaid, 
from the acts, defaults, or negleet of the Schofleld Company in and about sald 
eontract; and 

" '(4) Hls opinion as to the disposition which should be made of the plant 
(and the moneys arising from such sales thereof as hâve been heretofore 
made) which the Schofleld Company owned or had upon thé work under the 
eontract aforesaid and as to the daims against the balance of the funds In 
the hands of the said trustée af ter the payment of ail just daims of the 
tJnlted States and those who hâve furnished labor and materlals in the pros- 
eeutlon of the work nnder the eontract aforesaid. And it is fUrther 

" 'Orderéd that due notice be given to ail dalmants to présent daims and 
of the hearing beforè thé référée. Geo. V. Holt, J.' 

"Thereafter the use plaintiff in thls case was glven notice of said proceed- 
ing, and duly appeared before the sald John S. Sheppard, Jr., as spécial mas- 
ter, and submltted to him the proofs of Its claim, belng the same clalm as 
that sued for in the présent case, and then and there submltted Its clalm to 
the- jurlsdlctlon and judgment of said court, and became legally bound to 
abide by the Judgment^ of' said court in regard thereto. Suçh submission bas 
uever been revoked by use plalntlfC, and remains i» full force and effeet. 
The proceedlngs before said spécial master are still pending and undeter- 
mlned, and use plalntlffs can recover at most such sum, if any, as shall be 
found due to It by sald court on the report of sald spécial master, and should 
iiot be permitted to further maintain this suit untll the sald court shall déter- 
mine what sum, if any, is due to It" 

I am unable to see hbw this proceeding, whatever its nature re- 
aily may be, can be a bar to the présent suit. The use plaintiff bas 
a right of action on the bond against the surety company, and it has 
also a daim against the bankrupt estate of the Schofield Company, 
Thèse are sépara te remédies against' separate persons and may be pur- 
sued simultaneously. So far as appears, the surety company is not 
taking part in the proceeding before the court in New York. The 
affidavit is silent upon this subject. But even if it has appeared for 
some purpose before that tribunal and is making some claim or tak- 
ing some kind of action there, I do not perceive how the bankruptcy 
court, sitting to administer the estate of the Schofield Company, can 
adjudicate a disputé between the electric company and the surety 
company so as to rendèr a final judgment against one or the other. 
One purpose at least of this suit is to enable the electric company to 
liquidate its claim under the bond against the surety company, and 
this, in my opinion, it has a right to do. 

Judgment may be entered for so much of the claim as is not cov- 
ered by the counterclaims set up in the affidavit ; the amount to be 
liquidated by the clerk. The use plaintiflf has leave to proceed to 
trial for the balance. 
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In re WAKRPIELD. 

(Bistrict Court, N. D. California. September 20, 1910.) 

No. 5,560. 

Bankktjptcy (§ G8*) — Persox Subject to Adjudication— "Wage-Eaener." 

Where au aJleged bunkrupt had engaged in a uiercantile business in 
which he had coutracted debts, and thereafter aequired propprty by in- 
heritaiice, worth $40.(X)0, which he ininiediately assigncd to bis brother 
for $180, and durins; tlie yenr the af^sifïunient was niade roceived wages 
for hls senices exceeding $1,500 per annuni, he was not a "wage-eanier," 
exempt from bankruptcy adjudication, under the provision of the banli- 
ruptcy act autluu'izln.!; an adjudication agaiiLst any natural person, except 
a wage-earner. de.flned to be au IncTividual worlîing for wages at a rate 
not exeeeding $1,500 per year. 

[Ed. Note. — For other cases, see Banttruptcy, Dec. Dig. § 68.* 
For other définitions, see Words and Phrases, vol. 8, p. 7305.] 

In the matter of bankruptcy proceedings against Franklin W. Wake- 
field. On objections to adjudication. Overruled. 

James P. Sweeney, R. H. Cross, J. C. Campbell, and Joseph P. 
Lucey, for petitioners. 

W. F. Williamson, Aitken & Aitken, Stanley Moore, and W. H. Or- 
rick, for bankrupt. 

FARRINGTON, District Judge. While Franklin W. Wakefield 
was président, manager, and principal stockholder of Beck-Wakefield 
Company, that corporation sold goods on written contracts to be paid 
by the purchaser in monthly installments. A number of thèse con- 
tracts were sold to W. A. Houts on terms which bound the company 
to make good to Mr. Houts the amounts unpaid. It was also agreed 
that Mr. Wakefield should coUect moneys due on thèse contracts for 
Mr. Houts. The answer admits that upward of $15,000 was so col- 
lected, but Mr. Wakefield dénies that he failed or refused to pay over 
such money. It is claimed that Mr. Wakeiîeld guaranteed Beck- 
Wakefield's contracts with Mr. Houts, and that he is also liable as a 
stockholder for a large portion of the indebtedness due from tliat cor- 
poration to Mr. Houts. 

Beck-Wakefield Company was adjudged bankrupt September 17, 
1906. About one month later Mr. Wakefield entered into a tentative 
agreement with George A. Moore & Co. for the purchase of a block 
of Moore-Doty Company stock. The terms and character of this 
agreement are shown in the following letter: 

"San Francisco, October 15, 1906. 

"Mr. Franlîlin W. Wal<efleld, San Francisco — Dear Sir: Following the sev- 
eral interviews which we hâve had relative to your buylng an inte^est in the 
Moore-Doty Company's business in Tahiti, we herewith enibody what we un- 
derstand to be our mutual agreement in regard to this matter. 

"It is and must be for the présent informai, inasmuch as it is impossible 
at the présent time to détermine the value of the assets of the company, aud 
this is merely to put in writing what we bave concluded verbally between our- 
selves. 

" 'Geo. A. Moore & Oo. hâve this day sold, and Franklin W. Wakefield bas 
purchased, two hundred and fifty-flve (255) shares of the capital stock of the 

*For other cases see same toplc & S htimbbh in Dec. & Am. Diga. 190Î to date, & Rep'r Indexes 
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Moore-Doty Company, a corporation dtily orKanized and existins nndev t'io 
laws o( Californla, at iplOO.00 per share, on tlie foUowiug tenus and condi- 
tions: 

" 'Mr. Walœfleld lias deposited witli Geo. A. Jioore & Ce. in paynient of tlm 
above liis several promissory notes as follows: 

#1 $2,500 00 May 15, 1007 

2 2,500 00 Nov. 15, 1907 

3 2,500 00 May 15, 1008 

4 2,500 00 Nov. 15, 1908 

5 2,500 00 May 15, 1909 

G 2.500 00 Nov. 15, 1909 

7 2,500 00 May 15, 1910 

8 2,500 00 Nov. 15, 1910 

9 2,500 00 May 15, 1911 

10 2..500 00 Nov. 15, 1911 

11 50O 00 Nov. 15, 1911 

" 'And Geo. A. Moore & Co. Iiave delivered to liini two liundred and fifty-tive 
(255) sliares of tlie Moore-Doty Company, witli tlie nnderstandiug tliat as soon 
as possible a eareful inventory will be made of the assets of the Moore-Doty 
Compai'y. If it is shown that the assets are over $50,000.00 or $100.00 per 
sliare, there belng 500 shares in tlae Company, then Mr. Wakefield agrées to 
pay to Geo. A. Moore & Co. 255/500 of the excess; should they be less, Geo, 
A. Moore & Co. agrée to refund 255/500.' 

"We.are.writlng to Mr. Searby by this opportunity to hâve a statement of 
the condition of thé Moore-Doty Company made ont as soon as possible to de^ 
termine the value of the shares hereby purchased and sold. 

"It is understood that of thèse notes so deposited by Mr. Wakefleld, nunibers 
5 to 11, amounting to $15,500.00 m ail, will be held by us until the-completion 
of the inventory and the détermination of the assets of the concern. Should it 
he shown, on such détermination that 255/500 of the assets is less than the 
amount of ail the notes mentiomsd above, then we agrée to return the amount 
of notes in excess of such figure. 

"Yours very truly, Geo. A. Moore & Co., Geo. A. Moore, Pt." 

November 1, 1906, Mr. Wakefield became manager for Moore-Doty 
Company in Tahiti. June 18, 1907, James McDonald died intestate in 
California, leaving a large and valuable estate. Franklin W. Wake- 
field was one of his heirs, and on the 21st day of August assigned ail 
his intérest in the personal property.of that estate to his brother, Sam- 
uel Bell Wakefield. This transfer is foimd by the jury to hâve been 
made with intent to hinder, delay, ànd defraud the creditors of the re- 
spondent. The jury also found that on the 19th day of December, 
1907, the day! wheii the pétition in involuntary bankruptcy was filed, 
the petitionér,.W. A. Houts, had a provable claim against Franklin W. 
Wakefield, arnounting in the aggregate to more than $500 in excess of 
the securities held by him, and that Mr. Wakefield on that date owed 
debts to the amount of $1,000 or more. The jury also found that Mr. 
Wakefield, ori thé 21st day of August, 1907, the day of the assignment, 
was not a wage-earner. 

Respohdent now urges the court to deny an adjudication, to set 
aside the verdict in so far as it finds that Mr. Wakefield was not a 
wage-earner, and to dismiss thèse proceedings, because the verdict is 
advisory merely, and because it is contrary to the testimony, and to the 
court's instructions. 

The only question to be determined is as to whether the alleged bank- 
rupt is a wage-earner within the meaning of the bankruptcy act. Nei- 
ther pai;ty was entitled, as of right, to bave this particular issue deter- 
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mined by a jury. Whether it sliould be so déterminée! was a matter 
wholly withiti the discrétion of tlie court. Having been submitted, the 
resulting verdict is at best but advisory. Carpenter v. Cudd, 174 Fed. 
()03, 98 C. C. A. 449. 

From November 1, 190G, to January 1, 1908, Franklin W. Wake- 
field was in the employ of Moore-Doty Company. Mr. Moore, the 
président of that corporation, on the witness stand stated that Mr. 
Wakefield's salary during that period was $loO per nionth ; later, on 
cross-examination by respondent, after being sliown a copy of an ac- 
count between Mr. Wakefieki and the company, he stated that his first 
answer was a mistake, and that the salary was but $125 per month. 
Mr. Searby, treasurer of the company, says the salary was but $125 
per month. Mr. Wakefield says the same, and in a letter to Mr. 
Moore, dated January 12, 1907, Mr. Wakefield says : 

"I bave credited m.vself witli $125 a niontli, as tliis is atout wliat I wlll 
need hère, and when the business is ou Its feet, aud payiug, I will draw $150 
a month, with your permission." 

The account shown to Mr. Moore was admitted in évidence, and 
from this it appears that Mr. AVakefield was credited with : 

"Wages, Nov. & Dec. 1906, at $150 ' $300." 

January 17, 1907, Mr. Wakefield is debited with an excess in thèse 
words : 

"Should be credited Dec. 31 with salary at oiily $125, 2 niouths at 

25 $50." 

For January, February, March, and April Mr. Wakefield is cred- 
ited with but $125 per month wages. For May and June he is credited 
with $150 per month, and on July Cth he is debited 360.62 francs in 
thèse words : 

"To (cash) expense diffi. lu wages should ouly be $125 for 5Iay & June." 

July 31st he is credited with $150 salary. For the remaining months 
of the year, Augu,st, September, October, November, and December, 
he is credited with $200 per month. March 24, 1908, he is debited 
with $25 excess crédit for salary in July, 1907, and with $150 excess 
Crédit for salary in August and September, 1907, "as per Mr. Wake- 
field's letter of Jan. 12th/07 to Geo. A. Moore." 

For the year 1907 Mr. Wakefield was credited in the aggregate for 
salary with $1,950. Subtracting the corrections for May, June, Au- 
gust, and September, amounting to $225, from this sum, the remain- 
der, $1,725, is apparently his salary for the year 1907. The total over- 
credit for the 14 months is $275, none of which was ever repaid by 
Mr. Wakefield. 

The first correction was made January 17, 1907, and within three 
weeks after the excessive charge for November and December. The 
second was made July 6th, and within one week after the excessive 
charge for May and June. The last correction, however, was not made 
until March 24, 1908, nearly six months after the original charge for 
August and September. When the last correction was made the salary 
of $200 per month for October, November, and December, 1907, was 
allowed to stand. 
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James McDonald died intestate June 18, 1907. Samuel Bell Wake- 
field went f rom San Francisco to Tahiti in the following August, and 
broiight with him the news that Franklin's interest in the estate was 
worth about $40,000. He remained in Tahiti but four days, and re- 
turned with an assignment from Franklin of ail the latter's interest 
in the personal property of the estate. Franklin W. Wakefield received 
but $180 for this assignment. December 19th of the same year Mr. 
Houts filed his pétition, praying that Franklin W. Wakefield be ad- 
judged a bankrupt. This pétition was filed just before the expiration 
of the four mpnths fixed by the statute as the time within which the 
assignment could be used as the basis of an involuntary proceeding in 
bankruptcy. It is very significant that within three months after the 
pétition was filed, and about six months after Mr. Wakefield was cred- 
ited with $150 salary for July, $200 for August, and $300 for Septem- 
ber, Mr. Wakefield was debited with $125 to make his salary for those 
three months but $125 per month. Previous corrections, as the account 
shows, had been made almost imraediately after the excessive crédit 
for wages was given. This time nearly six months elapsed before any 
correction was made. 

Mr. Moore testified that thèse corrections were made without réf- 
érence to the bankruptcy proceedings. He also testified that the ac- 
count was correct, and that the aggregate wages for the year did not 
exceed $185 per month ; and yet it is shown to my entire satisfaction 
that Mr. Wakefield actually received $1,950 for the year's services, 
none of which was ever returned, and only $225 was charged back on 
the books of the company. Whether consciously made for this purpose 
or net, the corrections are so timed as to cover the period prior to the 
assignment, the month in which the assignment was made, and the 
month in which the assignment probably could hâve been recorded in 
San Francisco. If the corrections had no référence to the bankruptcy 
proceedings, it is rather a remarkable coincidence that Mr. Wakefield 
was allowed $200 per month salary for the remainder of the year 1907. 
The effect and the resuit of ail thèse arrangements is the same as 
though they had been designed for the express purpose of defeating 
bankruptcy proceedings ; and now, if thèse proceedings are dismissed, 
the statute of limitations will hâve bârred ail or nearly ail of the claims 
against Mr. Wakefield. 

It certainly was not the intention of the lawmakers to so frame the 
bankruptcy act as to put it in the power of an insolvent merchant to 
bring to naught by timely change of occupation ail efforts by creditors 
to hâve his debts and property administered upon in a bankruptcy 
court. 

"Any natural person, except a wage-earner or a person engagea chlefly In 
farming or in the tUlage of the soll • • ♦ may be adjudged an Involuntary 
bankrupt." 

A wage-earner is defined by the bankruptcy act itself to be an "in- 
dividual who works for wages, salary, or hire at a rate of compensa- 
tion not exceeding $1,500 per year." 

The act does not fix the time when the status of the individual as a 
wage-earner is to be determined. In many of the cases it has been de- 
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terminée! by the vocation of the individual when the act of bankruptcy 
was committed. In re Crenshaw, 156 Fed. 638; Flickenger v. First 
National Bank, 145 Fed 162, 76 C. C. A. 133. 
Judge Toulmin, in Re Crenshaw, supra, says : 

"The exemption from involuiitary proeeedings in favor of wage-eamers Is 
not intended as a means of eseape for iusolvents whose property was acqulred 
and whose debts were incurred In other occupations recently engaged in." 

"No construction of the bankruptcy act," says the court in Re Mackey, 110 
Fed. 355, 861, "is admissible whiciî would permit an insolvent person, who had 
committed an act of banliruptcy within four months next precedlng the flling 
of the pétition, to évade the provisions of the statute by engaglng in farming 
after the Commission of the act and before the âling of the pétition." 

In Re Burgin, 173 Fed. 726, the court held that the status of the 
alleged bankrupt as to his occupation is to be determined as of the 
period when he contracted the debts to be proved and acquired the 
property to be administered, and, where he was at that time engaged 
in mercantile pursuits, he cannot defeat the opération of the law by 
thereafter engaging in an exempt occupation. 

In Tiffany v. Condensed Milk Co., 141 Fed. 444, a corporation en- 
gaged in liquidating its affairs resisted a pétition filed by its creditors, 
contending that it could not be adjudged a bankrupt, because it was 
no longer engaged in manufacturing, trading, printing, publishing, 
mining, or mercantile pursuits. After an exhaustive discussion of the 
cases, Judge Archbald says : 

"Whlle neither of the authorities so cited may be in exact correspondence 
with the case in hand, the prlnciple to be deduced from them, applicable there- 
to, is clear. The llability of a person, whether natural or artiflcial, to bank- 
ruptcy, is to be judged by the character of the pursult in which such person 
was engaged at the tlme the debts due the petitionlng creditors were incurred, 
with respect to which It may be conceded that, as to a corporation, its actual 
business is to be consldered, and not that which it might posslbly hâve under- 
taken by virtue of authorized, but unexercised, iwwers. In re New York & W. 
Water Co., 3 Am. Bankr. Rep. 508, 98 Fed. 711 ; In re Tontine Surety Co., 8 
Am. Bankr. Rep. 421, 116 Fed. 401. As to such debts, an individual does not 
lose his previous character by ceasing to carry on the business in which they 
were contracted and turning to another, in which he is not liable to bank- 
ruptcy, and neither does a corporation, by stopping business altogether and 
golng into liquidation, voluntary or involuntary. In either case, as to debts 
prevlously contracted, the business character of such person, In the contem- 
plation of the law, remains the same." 

In Re Duquesne Brewing Co., 177 Fed. 609, the Circuit Court of 
Appeals held that a corporation organized to manufacture béer was 
engaged principally in manufacturing, and subject to adjudication as a 
bankrupt, even before its plant had been completed, or any machinery 
purchased, or any béer actually made. 

The idea runs through ail the cases above cited that involuntary 
proceedings are in no sensé optional with an alleged bankrupt. An 
involuntary pétition is filed by creditors, not by the debtor. The pur- 
pose of the law was to put into the hands of creditors, where proper 
conditions exist, the power to force their debtor into bankruptcy, even 
against his will. 

In the case at bar the debts were incurred in a mercantile pursuit; 
the property sought to be administered upon in bankruptcy will come, 
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if at ail, by inheritànce. Furthermore, the assignment which consU- 
tutes the act of bankruptcy, was an assignaient, not of earnings, but 
of an inheritànce. . . 

The bankruptcy act makes no exception in favor of debts so con- 
tracted or of property so aequired. A construction of the statute 
which vvould permit an insolvent under such conditions to avoid bank- 
ruptcy proceedings, because at the time the act was committed, or at 
the time whfitn the pétition was filed, he was working at a salary of 
leiss than $1,500 per year, seems to me to be wholly at variance with 
the sfiii-it of thé act, and to put it within the power of every insolvent 
to defèât învolûntary procpedings initiated by his creditors. 

The reasoning which justifies a construction of the statute which 
will not permit an individual who has âCquired property afld incurred 
debts as a marchant to avoid bankruptcy by becoming a wage-earner, 
either before or after an act of bankruptcy, applies with equal force 
to one who' coiitracts debts in one nonexempt occupation, acquires 
property in another, and seeks to avoid an application of the statute 
to such debts and property by claiming that the act of bankruptcy was 
committed while he was a wage-earner. 

In the preseint case Franklin W. Wakefield's debts were created in 
a mercantile business. The property sought to be administered in the 
bankruptcy court was not the product of his labor; and the wages col- 
lected and allowed for the year 1907, when the act of bankruptcy oc- 
curred, exceeded $1,500 per annum. 

I can neither set aside nor ignore the verdict of the jury. I shall 
therefor.e find the respondent, Wakefield, was not a wage-earner with- 
in the provisions of the bankruptcy act. 

Ah ordef adjudicà'ting the respondent an involuntary bankrupt will 
be entered. 



In re DTJGGANi 



(District Court, ' S. D. Geoi<gia, W. D. June 24, 1910. On Re-ircr-iment, 
, July 5, 1910.) 

1. FKATmtrlLENT. . GONVETANCÈS (§ 1*) "FRAUD"— DEFINITION. . 

The term "fraud," as used In tbe law. oi" fraudnlent conveyances, 
meaus tacts teiidiiig to throw suspicion oa a transaction calling for an 
explanàtioii,' an âct niade to hiader and defraud creditors.- 

[Ed. Ivote-— For ottier ;casès, see Fraudnlent Conveyanc®, Cent. Dlg. 
5 1; Dec. Dlg. § 1.» . 

For oïlier définitions, see Words and Phrases, vol. 3, pp. 2943-2954; 
vol. S, p. 7C66.] 

.2. Bankruptcï ,(§: 189*) — MoKTGAGES—RœcoED— Omission— Eefect. 

Wh'era by a secret agreement between a bankrupt aiid one of his 
creditors, who had a chattel mortgage on the bankrupt's stock, the mort- 
gage was withheld from record that the bankrupt might obtain crédit 
to which she was not entitled, the mortgage was fraudaient and void, 
not only as to subséquent creditorsi, but as to ail those interested in the 
bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 189.*] 

•For other cases see SBm« topic & S numbeb In Dec. & Am. Digs. 1907 to.date, & Rep'r Indexes 
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In the matter of bankruptcy proceedings of Mrs. S. L. Duggan. On 
pétition by the trustée to review a referee's order sustaining the valid- 
ity of an unfiled chattel mortgage. Reversed on reargument, 

John R. L. Smith and W. A. Thompson, for trustée. 
Evans & Evans and T. S. Felder, for Eouis Cohen. 

SPEER, District Judge (orally). This case seems to me a perfectly 
plain one. Duggan carried on business in Sandersville, which was the 
résidence of Mr. Cohen. Mr. Cohen, it seems, was a man of some 
capital, and, notwithstanding his proximity to Mr. Duggan, the busi- 
ness of the latter did not thrive. He had to move f rom Sandersville, 
and he selected for the scène of his later activities the interesting com- 
munity of Eastman. Before leaving Sandersville, however, he bor- 
rowed the money involved in this controversy from Cohen, and gave 
a mortgage therefor. Mr. Cohen, who is accustomed to the methods 
of business men, sent his mortgage down to Eastman, and when Mr. 
Duggan got there, or very soon after he got there, he found that this 
mortgage had been spread upon the record ; Mr. Cohen having directed 
that course. 

It does not appear that the people of Eastman are wholly indiffèrent 
to the affairs of each other. They soon made inquiry as to the financial 
standing of the newcomer, and naturally they went to the record where 
incumbrances of this character should be recorded. They immediately 
discovered the existence of this mortgage. Then there was trouble in 
the camp of the Duggans. Notwithstanding the fact that they had 
brought down the name of "Sandersville" from their former habita- 
tion, and had attached it to the new store in Eastman, it did not propi- 
tiate the people of Eastman to the extent of making them ignore the 
présence of the mortgage, which also came from Sandersville. Dug- 
gan retumed at once to Sandersville, and had a conférence with 
Cohen,' explained the situation, and made a payment of $150 on the 
mortgage, and Cohen consented to mark it paid, and mark the mort- 
gage canceled. At the same time he took a new mortgage, which he 
did not in any way impart to the knowledge of the people of East- 
man, or other people having business transactions with the Sandersville 
store of Eastman. He held this mortgage for some eight months. 
Duggan's troubles apparently did not decrease. He went back to see 
Cohen, who it seems was his guide, philosopher, and friend, and as 
well his creditor. He went back to get his advice, and submitted his 
affairs to Mr. Cohen. The advice to Duggan was : "You are broke, and 
I am going to put my mortgage on record." It seems that was done the 
next day. But in the meantime, while the latent and undisclosed mort- 
gage, 80 to speak, was in the hands of Mr. Cohen and not recorded, 
Duggan had lieen accumulating debts in Eastman. He could not buy a 
thing while the first mortgage was on the record, but, when Mr. Cohen 
marked that mortgage canceled, the world was open to him, and his 
financial standing apparently impregnable, he could get ail of the goods 
he wanted, and yet the people who sold him were wholly unaware that 
Cohen had in his hands a mortgage, not only on the property which 
Duggan previously had, but upon the new goods which he was adding 
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to his store. Cohen had nothing- at ail to lose by the transaction. He 
was safe if nobody else interfered. The creditors had everything to 
lose because they were selling to an insolvent, and wef e furnishing ad- 
ditional security to Cohen. But, unhappily for the kind-hearted Cohen 
and the perturbed Duggân, the law steps in, bankruptcy , immedïately 
ensues, and the property of Duggan is seized. The mortgage was in- 
terposed by Cohen, and the référée, who, according to the statement of 
Mr. Smith, at first seemed to regard the whole transaction as utterly 
preposterous, to the amazement of the latter gentleman finally held 
that the mortgage was a good and val id mortgage, and entitled to be 
paid as such out of the assets of Duggan. 

Now, I am constrained by the ruling's f requeritly madé by this court, 
by the Circuit Court of Appeals of this circuit, and by the Suprême 
Court of the United States to reach the conclusion that there was an 
actual agreement betweeri Cohen and Duggan to keep:that mortgage 
from the record, and that it was an agreement in fraud of ail persons 
subsequently creating debts, or having transactions which would be 
prejudiced thereby. If it was a mère careless failure in withholding 
the record of the mortgage, it would not hâve amounted to much ; the 
mortgage would hâve been good against everybody except subse- 
quently acquired liens; but it being an agreement to withhold the mort- 
gage from the record, with the obvions purpose of enabling Duggan to 
buy when otherwise he could not buyi the obvious purpose of creating 
a State of crédit for him when no crédit existed, everybody who'was 
injured by it has the right to claim that it was a fraud. The agreement 
was a fraud, however well intended, as to their rights, and the trustée 
representing thèse subséquent creditors had the right to attack the 
mortgage, and I hold that the attack must prevail, and that the référée 
must be reversed. 

On Reargument. 

This case has been before the court three times. This îs the thîrd 
hearing. 

Without recapitulating the récitals of the first opinion the court will 
merely quote this passage : 

"Now I am constraine<1 by the rullnss freqnently mnde by this court, by 
the Circuit Court of Apiifiils of this circuit, aud by the Suprême Court of the 
Uuited States to rejich the conclusion that there was an actual agreement be- 
tween Coheu and UuKsau to Iseep that mortgage from the record, and that It 
was an aj^eeiuent lu fraud of ail persons subsetiuently creating debts, or 
having transactions which would be prejudiced thereby. If It was a mero 
carel&ss failure lu withholding the record of the mortgage, It would not hâve 
auiounted to much, the mortgage would hâve been good agaiust everybody 
except subsequently acquired liens, but it belng an agreement to withhold 
the mortgage from the record, wlth the obvious purpose of enabling Duggan 
to buy when he eould not buy, the obvious purpose of creating a state of 
«redit for him when no crédit existed, everybody who was InJured by it has 
the right to claim that it was a fraud. The agreement was a fraud, however 
well Intended, as to thelr rights, and the trustée representing thèse sùbsft- 
quent creditors had the right to attacli the mortgage, and I hold that the at- 
tack must prevail, and that the référée must l>e reversed." 

The court, no doubt impressed by the attitude of the parties in the 
Clayton Case,^ in that ruling treated the case as if it had been brought 

» 121 Ped. 630, 57 C. C. A. 658, 
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solely for the benefit of the subséquent creditors. Thereafter it was 
discovered in the case now before the court that there was enough 
money in the hands of the trustée to pay the creditors whose claims 
were created subsequently to the exécution of the mortgage. An ap- 
plication was made by counsel for Mr. Cohen, and the decree was so 
modified as to allow the subséquent claims to be paid, and then that the 
mortgage be paid. As I remember the circumstances, there was some 
dispute about the correctness of that view, and counsel for the trusiee 
notified the court that he was aggrieved by the ruling, and he proposed 
to except. Counsel for both parties being before the court, it was sug- 
gested that a rehearing be had in order that, if any error had been 
committed, it might be corrected. This was ordered, and this rehear- 
ing is the resuit of that order. 

The case as presented now gives to the court an impression of the 
rights of the parties which it did not hâve at the time of the first ruling 
mentioned. The rights of the antécédent creditors were not before the 
court, at least were not considered, nor was the atteniton of the court 
called to the fact that creditors antécédent to the mortgage would insist 
that their claims should be good against the mortgage. The rehearing 
stresses that contention. Now, when we look to the ruling of the 
court, we find a distinct holding that the mortgage was a fraud, not 
only as to subséquent creditors, but as to ail concerned. We find that 
the fraudulent character of this mortgage is distinctly alleged and 
plainly made out. It is a fraudulent cOnveyance in contemplation of 
the Statute of Elizabeth, which is the law of Georgia. 2 Bouvier's 
Law Dictionary, p. 846, déclares : 

"Fraudulent conveyances reeeived early attention; and St. 13 Eliz. c. 5, 
and St. 27 Ellz. c. 4, made perpétuai by 29 Ellz. c. 18, declared ail conveyan- 
ces made with Intent to defraud creditors, etc., to be void. By a libéral con- 
struction, it bas become the settled Engllsh law that a voluntary eonveyaiice 
shall be deemed fraudulent against a subséquent purchaser even with notice. 
Thèse gtatutes hâve been generally adopte-d in the United States as the found- 
atlon of ail the state statutes uiwn this subject. 1 Story, Eq. Jur. 353; 4 
Kent, 462." 

Now, in order to show fraud, it is necessary to show that the convey- 
ance was made to "hinder and defraud creditors." This is a term used 
relatively to the law of fraudulent conveyances, "made to hinder and 
defraud creditors." It is defined as "facts tending to throw suspicion 
on the transaction calling for an explanation." Then follows a cata- 
logue of badges of fraud. One cited by the learned author with 
authority to support it is "failure to record a mortgage by agreement." 

That fact appeared in this case. Well, what is the resuit? Under 
the law of Georgia "fraud voids ail contracts." That is a part of the 
public policy of the state. Any party or privy may attack a transac- 
tion for "fraud in its procurement." It may be, I think, conclusively 
stated that a créditer of a bankrupt estate is "privy" to attack any 
fraud which may preclude his rights, by the création of a privileged 
debt as against those rights. 

The conséquence and importance of this élément of fraud as against 
public policy is made manifest by the Civil Code of Georgia of 1893. 
Section 3G94 provides : 
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"The bona flde holdcr for value of a bill, draft, or promlssory note, or 
other negotiable Instrument, who receives the same before It is due, and 
without notice of any defect or défense, shall be protected from any défenses 
set up by the maker, accepter or endorser, except the foUowing: 1. Non est 
factura. 2. GamWing, or immoral and Illégal considération. 3. Fraud In Its 
procurement" 

Thus fraud will constitute a défense to a note or other negotiable 
insirument even in the hands of a bona fide holder. 

New, that being true, why hâve not thèse antécédent creditors, who 
are privies to this bankrupt estate, the right to attack this privileged 
debt? It is privileged as against them if it be good, and would 
take the money in the hands of the trustée. But, if it be not good, 
creditors of the samé rank are put on an equal footing. Eliminating 
the privileged feature of this security, ail creditors stand upon an equal 
footing. This mortgage, therefore, with a secret agreement to be 
withheld from the record, after deliberate notification to the mort- 
gagee, is a void transaction. The court, therefore, upon rehearing 
must déclare the mortgage void not only as to subséquent creditors, 
but as to ail who are interested in the estate, and will enter a decree 
accordiagly. 



In re CIIIN. WAHl 

(District Court, D. Oregon. October 17, 1910.y 

No. 5,253. 

1. Altens (§ 82*) — Chinbse Exclusion Fboceedinbs— Nature. 

Proceediiigs for the exclusion of Chiuese, authorized by the pyr^lnsloî» 
act (Act May 5, 18i)2, c. «0, § 6, 27 Stat. 25, as amended by Act Nov. Z. 
1893, C. 14. i 1, 2S Stat. T [U. S. Comp. St. 1901, p. 1320]), thoush provid- 
liig for the arrest, trial, and déportation of Chinese found uulawfully 
W'ithin the country, are not eriminal proceedings. 
[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 94 ; Dec. Dlg. S 32.* 
Nature and form of actions, whether civil or eriminal, see note to 
United States v. Atlantic Coast Une B. Co., 98 C. O. A. 117.] 

2. JuRT (i 19*) — Searches and Sbizuees (I 7*)— Criminal Law (i 1213*)— 

CONSTITUTIONAL LaW (§ 318*) — BAIL (§ 42*) — EXCLUSION— CHINESB— 

Proceedings— CoNSTiTDTioNAi and Siatutoby Provisions. 

The c-oustitutioual and statutory provisions guaranteeiug trial by jury, 
prohibitiug unlawful seizure and search, cruel and inhuman punlshment, 
and the deprlvation of life, limb, or property without due process of law, 
and regulating the admission to bail in eriminal cases, hâve no applica- 
tion to Chinese exclusion proceedings. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. §§ 1(M^133 ; Dec. Dig. 
§ 19 ;* Searches and Seizures, Cent Dig. § 5 ; Dec. Dig. § 7 ;* Criminal 
Law, Cent. Dig. §§ 3304-3309; Dec. Dig. § 1213;* Oonstitutlonal Law, 
Cent Dig. § 949; Dec Dig. § 318;* Bail, Cent Dig. § 139; Dec. Dig. f 
42.*] 

3. Aliens (§ 32*) — Chinese Exclusion Procbedinos— Baii/— Authoeitt to 

Grant. 

Where proceedings are Instituted for the déportation of an alleged 
Cliinese alien, after he has been allowed to enter and is domiciled v>'itbin 
the country, a fédéral court having jurisdictlou of proceedings to deter- 

ll'oi other cases see same topic & § ncmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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mine the validity of proceedlngs for hls déportation, bas Inhérent author- 
Ity to admit him to bail pending such détermination. 

[Ed. Note. — For other cases, see Alleus, Cent. Dlg. § 94 ; Dec. Dig. § 32.*] 
4, Aliens (§ 32*) — Ohinese Déportation Pboceedings— Right to Bail. 

Where an alleged Chlnese allen, domldled In the United States, is ar- 
rested in déportation proceedlngs, he is not entitled to l>all as of right, 
but only In the discrétion of the court, to be exercised wlth référence to 
the facts of the partlcular case. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. § 94 ; Dec. Dlg. 1 32.*] 

Pétition by Chin Wah for admission to bail pending déportation pro- 
ceedings. Denied. 
Roger B. Sinnott and William W. Banks, for petitioner. 

Waher H. Evans, Asst. U. S. Atty. 

BEAN, District Judge. Chin Wah was arrested for déportation, 
charged with bèing a Chinese laborer in the United States without a 
certificate of résidence or other document entitling him to remain, in 
violation of the Exclusion Act of May 5, 1892 (Act May 5, 1892, c. 
60, § 6, 37 Stat. 25), as amended (Act Nov. 3, 1893, c. 14, § 1, 28 Stat. 
7 [U. S. Comp. St. 1901, p. 1320]). After hearing before a commis- 
sioner he was ordered deported and has appealed to this court. He 
moves to be admitted to bail pending the hearing. 

The district attorney's office objects to the allowance of the motion 
on the ground that the court has no power to admit to bail a Chinese 
arrested for déportation, charged with being in the country without 
the required certificate. There is no statutory law regulating the prac- 
tice in this regard. The proceeding authorîzed by section 6 of the ex- 
clusion act for the arrest, trial, and déportation of Chinese found in 
this country without the necessary certificate, is in no proper sensé a 
criminal proceeding, but is merely an appropriate and lawful means 
of ascertaining the facts whether the conditions exist upon which Con- 
gress has enacted that an alien of this class may remain in this coun- 
try. 

The constitutional and statutory provisions guaranteeing the right 
of trial by jury, prohibiting unlawful seizure and search, cruel and in- 
human punishment, the deprivation of life, limb or property without 
due process of law, and regulating the admission to bail in criminal 
cases, hâve no application to such a proceeding. Pong Yui Ting v. U. 
S., Wong Quan v. U. S., and Lee Joe v. U. S., 149 U. S. 698, 13 Sup. 
et. 1016, 37 L. Ed. 905. 

Neither do the provisions of sections 942 to 945, Revised Statutes 
(pages 693 and 694, U. S. Comp. St. 1901), regulating bail in civil 
cases, hâve little or any apparent direct application. The proceedlngs 
for the déportation of Chinese are sui generis. They are authorita- 
tively declared not to be criminal, yet in many of their features they 
closely resemble criminal proceedings. They are initiated by the ar- 
rest of the accused. He is restrained of his liberty under a warrant 
authorizing the seizure of his person and his confinement in prison in 
advance of a hearing or an opportunity to meet the charge against 
him in a judicial tribunal prior to his arrest. Unless he can show that 

*For other cases see same topic & S numbsb in Dec. & Âm. Die». 1907 to date, & Rep'r Indexe* 
182 F.— 17 
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hë has cbmplied with the law, he is punished by being banished or de- 
piQi;ted and forcibly removed from the country. In thèse particulars 
at least the proceedirlgs are quite analogous to a criminal action, and 
of ,as gi^eat and in many instances greater importance to the défendant. 
In my judgment a tribunal which has authority to hear and détermine 
a charge of such moment has the inhérent power, unless prohibited by 
statute, to admit the accused to bail pending his examination. The 
i:>6wer to bail in such a case is inhérent, and incident to the power to 
hear and détermine. 3 A'. & E. Enc. 691 ; cases cited by counsel ; 
Wright v.'Henkel, 19Ô U.' S. 40-51, 23 Sup. Ct. 781, 47 L. Ed. 948. 
It logically follows, from its power, to hear and discharge on final 
hearing, that the court has power to grant a temporary discharge on 
bail pending such hearing. By the arrest the alleged off ender is 
brought under the jurisdiction and control of the court, and, as stated 
by J^dgie Sawyer, pending the proceedings to détermine his rights, it 
can temporarily and provisionally commit him to the custody of the 
marshal or admit him to bail. In re Ah Moy (C. C.) 31 Fed. 808. 

Such has been the practice of this court and of the courts generally, 
so far as l^.am advised, eyër since theipassagé of the first exclusion act, 
except in the ,çase of Chinese seeking to land and after a final order 
of déportation, in which, cases bail is prohibited by statute. No adjudi- 
cated case has been called tp my attention in which the question hère 
presented bas arisen, holding that the court has no power to admit to 
bail. On the contrary, Judge Eowell, of .^lassachusetts, and Judge 
Knowles, of Montana, nâve both held in well-considered opinions, in 
the reasoning of whiçh I fully. concur, th.at such power does exist., 
In re Ah.Tai (D. G.) 125 Èed. 795; Iq re LumJPoyXC. C.) 128 Eed. 
974. To refuse, bail would, in some instances, operate as a substan- 
tial déniai of justice. Every Chinese per son found in this country 
without the certificate required by law is not liabîe to déportation. 
Qne bom hère does not.come /vyithin, the terms of the exclusion act, 
and is not required to bave the certificate therein provided. If such a 
person should besummarilyarrested for deportation-at a place distant 
from his birth and among strangers, it would be difficult, if not im- 
possible, fpr him to produçe évidence necessary to establish his right to 
remain, urilesshe could be permitted to go on bail pending his hearing, 
À doctrine: wiîich might resuit in such a manifest hardship to a native- 
bprn citizen is so abhorrent to our sensé of justice and so contrary to 
the spirit of our institutions that it should not meet with the approval 
of, or be enforced by, the courts in the absence of some positivé law 
or authoritative décision requjring it. 

Moreoverj thC; right of the court to admit to bail pending the hear- 
ing of a Ghinese arrested for déportation, in the absence of a statute 
prohibiting it, is, in my judgment, reçognized by the exclusion act and 
the several amendments thereto. Prior to 1892 it was a common prac- 
tice, when a Ghinese person, seeking admission, but denied the right 
to land, was brought before a court under a writ of habeas corpus, for 
the court to admit him to bail pending the hearing. In re Ah Kee (G. 
G.) 21 Fed. 701. In 1892 Gongress, with knowledge of this practice, 
e.xtended and amended the exclusion act, and provided that on an 
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application for a writ of habeas corpus by a Chinese, seeking to be 
admitted to this country, no bail should be allowed. 27 Stat. 25. The 
law under which it is sought to déport the défendant js a part of the 
same act. It requires ail Chinese laborers within the limits of the 
United States at the time of its passage, and who were entitled to re- 
main, to obtain from the collector of internai revenue a certificate of 
résidence, and proyides for the arrest and déportation of a laborer to 
whom a certificate bas not been Àssued, unless he can estabUsh clearly 
to the satisfaction of the court that, by reason of accident, etc., he bas 
been unable to procure it, and by at least one crédible white witness 
that he was a résident at the time of the passage of the act. No provi- 
sion, however, is made in this section, that a Chinese arrested for a 
violation thereof shall not be admitted to bail;; Congress thus making 
a distinction in this regard between the case of a Chinese seeking to 
enter this country and one already "domiciled" hère, who is arrested 
îor déportation. In the one case, bail is to be denied, and ih the other 
the législation is silent, and the practice of the courts not disturbed àt 
the time. 

Again, it was a disputed question as to whether the courts had power 
to admit a Chinaman to bail who had been ordered deported, pending 
exécution of the order. In re Ah Moy (C. C.) 21 Fed. 808. In 1^93 
Congress amended the exclusion act, and, among other things, pro- 
vided that, pending the exécution of an order of déportation, bail 
should not be allowed. It therefore had before it in the two instances 
referred to the question of bail in cases arising under the exclusion 
act, with knowledge of the prevailing practice of the courts, and pro- 
hibited it in case of Chinese seeking to enter the country and after 
a final order of déportation, but bas said nothing about bail in other 
cases. If it had intended that bail should not be allowed in any case, 
it would no doubt hâve so declared, and not confined the prohibition 
to cases where a Chinese was seeking admission, or, after a f uU hear- 
ing, had béen ordered deported. 

I conclude, therefore, that the court bas power to admit to bail in 
cases like the one now under considération, pending the hearing. But 
bail is not a matter of right. It is a disçretionary power, to be exer- 
cised with référence to the facts of each particular case. U. S. v. 
Hudson, 65 Fed. 68. If it appears reasonably probable that bail is 
desired for a wrongful purpose, or that by allowing it the exclusion 
act will be evaded, it ought to be refused. If, on the other hand, the 
application is in good faith, in the interest of justice and right, it 
should be allowed. 

In this case, no showing is made in support of the application. The 
reluctance of the accused to çrocçed to a hearing, and other circum- 
stances surrounding the case, impel me to deny the motion. The case 
can be entered for an early trial. 
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In re GAT et al. 

: (Dlsti-let Court, D. Massachusetts. July 16, 1910.) 

.... No. 14,188. 

Bankruptcy (§ 145*)— Propertt Passing to Trustée— Rights or Action — 
"ïtiGHT or Action Arising from an Injury to Property." 

An action for deceit, broùght by a' Mnkrupt and pending at the tlme 
of adjudication, to recover damages for false and fraudulent représenta- 
tions !tvhicli Induced hlm to purcliase property at a price greater than Its 
value, was upon a "rlglit of action arising f rom an injury to property," 
withln Bankr. Acè July 1, 1898, C 541, § 70a (6). 30 Stat. 565 (U. S. Comp. 
St. 1901, p. 3451), Which passed to tiis trustée thereunder. 

[Ed. Note. — Fôr other cases, see Bankruptcj', Cent Dig. §i'205, 230- 
: 232,234; Dec. Dig. §145.*] . 

In the matter of :È. H. Gay and; others, bankrupts. On pétition by 
bankrupts for rçview of referee's, order authorizing and directing the 
trustée to appear in and prosecute a pending suit begun by bankrupts. 
Order; affirmed. 

Tyler -& Yoûng, for trustée. 
George W. Anderson> for bankfupt. 

DODGE, District Jùdge. At thé time of the bankruptcy an action 
of tort AVâs pénding iii', the Massachusetts superior court, which the 
bankrupts hadbrpUght against thç firm of Tucker, Anthony & Co. 
The déclaration àlleged-that the ba;nkrupts, who were dealers in stocks 
and bonds, Tiad beèh' iiiduced tô buy certain bonds f rom the défend- 
ants, Who were in the^âme businesfe, ât priées greatei- than their value, 
by fal^é knd fraudulent representâtibns made by the défendants re- 
garding facts' inateHally affecting the value of the bonds. Damages 
Were cl'aitned ' f or alleged losses to the plaintiff resulting from the 
purchase. .The question to be decided is: Were the bankrupts' rights 
of adtioii ' àssérted in this suit "rights ' of action' àrising * * * 
from- * *' * injury to- [the bàhkrupts'] propiirty," so as to pass 
to the trustée under 'séétion 70a' (6') bf the bankruptcy act (Act July 
1, 1898; ç.' 541, 30 Stat. 565 [U. S.' Comp.' St. 1901, p.'34ol]). ' 

Assutning that thé bankrupts were in fact induced, as their déclara- 
tion, alleged, .to pay $239,594.44 for bonds having no such real value, by 
mèans' Of falsé ahd fraudulent représentations such as the déclaration 
set forlhj 1 tfiiiik it mày be said, as à! matter of fair and reasonable 
construction,, that their right of action arose from injury to their prop- 
erty. 'If thosewefe the' facts, théy/lost by the dieceit practiced upon 
thern rnorle^ tljeti' belongihg to théip which might otherwise hâve been 
ava'ilable to mèét their obligations.' 'Th'is, construction of clause 6 bas 
the support of a récent décision by the District Court for the North- 
ern District of New York. In re Harper, 175 Fed. 412. A trustée 
in bankruptcy was there allowed to set off against a claim for goods 
sold and delivered a counterclaim for damages to the bankrupt, caused 
by the crediitor's deceit in connection with the sale. The bankrupt's 

•For other cases see same topic & § nombbr in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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daim for damages by the deceit was held to hâve passed to the trus- 
tée, because, if deceived as the bankrupt alleged, his money had there- 
by been lost and his estate diminished. It was held (page 421) that 
the trustée might therefore establish the claim for damages as a coun- 
terclaim before the référée, unless some other mode of establishing 
and liquidating it should be directed. 

It is urged on the bankrupt's behalf that the court does not ap- 
pear in Re Harper to hâve held the right of action for the deceit a 
right which may be properly described as a right arising from in- 
jury to the bankrupt's property, but to hâve held only that it passed 
to the trustée because made assignable by the New York Code. Such 
a right of action, it is said, is not assignable under the law of Mas- 
sachusetts, and the décision is, therefore, of no authority hère. But 
if the right of action dealt with in Re Harper belonged to the trus- 
tée only because assignable in New York, and not because a right 
arising from in jury to the bankrupt's property, it belonged to him, 
not by virtue of subdivision 6 of section 70a, but by virtue of sub- 
division 5, or, in other words, because it was property tra;nsferable 
by the bankrupt, or which might hâve been sold undier judicial pro- 
cess against him. See Remington, Bankruptcy, § 1019, p. 569. And 
the court expressly says in Re Harper, at page 418 of 175 Fed. :• 

"It is self-evident, I think, that rights of action for unliquidated damages 
for false and fraudulent représentations, * * * whether assignable or 
not, are not regarded as property under subdivision 5." 

The décision, as I understand it, holds the trustée entitled to the 
right of action only because subdivision 6 gives it to him. The déf- 
inition of "injury to property" in the New York Gode is discussed, 
because a définition of words used in subdivision 6, and the New York 
décisions bearing upon the Code définition are quoted only as inter- 
preting and illustrating that définition. The Code can hardly hâve 
been supposed capable of making "injury to property" in subdivi- 
sion 6 mean something in New York which it does not mean else- 
where. I am unable to see in this contention any reason for dleclin- 
ing to follow In re Harper. . 

No other décision bas been found which deals with this question 
as presented under the présent bankruptcy act. Under the bankruptcy 
act of 1867 the rights of action belonging to a bankrupt which were 
to pass to his assignée were those "arising from an unlawful taking or 
détention or injury to his property." Rev. St. ■§ 5046. The lan- 
guage used may be regarded as substantially identical, for the pur- 
poses of the question under considération, with that of clause 6. Two 
décisions under that act are relied on by the bankrupts. They are 
In re Crockett, 2 Ben. 514, Fed. Cas. No. 3,402, and In re Brick, 4 
Fed. 804. In the first of thèse cases. the question was whether there 
were any assets in existence belonging to a partnership which had 
been dissolved. A suit which the partnership had brought to re- 
cover damages for fraudulently and deceitfully recommending a per- 
son, to whom it had sold goods, as worthy of trust and confidence, 
was held to be not within the description of the assets which pass 
to the assignée in bankruptcy. The court said : 
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"It Is not a debt, or a security fOT a debt, or a right In equity, or a chose 
in action, or a right of action for property. Nor is it a rlgtit of action; or a 
cause of action arisiug froni contract. It is an action of tort for the fraud 
and deeeit, and not an action on a contract." 

The question was not further discussed. In the second case it was 
held, largely on the authority of the first, that a pending suit by 
the bankrupt for false and fraudulent représentations as to its sol- 
vency,: made by an officer of a company to which a fîrm, whereof 
the bankrupt was a member, had sold iron, taking a promissory note 
of the Gompany in payiiient, was not a partnership asset, so that fail- 
ure to include it in his schedules would vacate his discharge. The 
court $aid that the languagç of section 5046 did not includle causes of 
action arising ex delicto, a statement \yhich, as will appear, I must 
regar(J 'as tqo . broad. 

Another • décision under the açt of 1867 (Act March 2, 1867, c. 
176, 14 Stat. 517),: aiso; relied on by the bankrupts, is Tufts v. Mat- 
thews, 10 ïî'ed. 609^ decided by the Circuit Court in this district. In 
that qase the purchaser of a right of action originally belonging to 
a bankrupt, from his assignée, sold it to another who brought suit 
in his own iiame. The right of action was for deceit, and the deceit 
cgnsisted" in false représentations ind^cing the surrender of certain 
bonds, deposited as security for the defendant's notes. The defend- 
ant's demùrrer was sustained, partly on thé ground that the plain- 
tiff could not sue in his own name, and partly because of the doubt 
w:hether the claim was transférable by the assignée in bankruptcy, or 
by the purchaser from him, eVen if it ever passed to the assignée 
under the statute. But the' court àlso undoubtedHy held that an ac- 
tion for Personal tort, "such as a fraudulent arid deceit fui recom- 
mendation of a persori as worthj^'of crédit whereby goods were ob- 
tained," was not a right of action which passed to the assignée 
under the statute. 10 Fed. 611. ; 

The case iast referred to did not, as has been stated, turn wholly 
upbh the question Whether br not the bankrupt's right of action passed 
to his assignée, nor do I think thàt I âm required) by what was said 
or decided in either case to hold that this right of action did not 
pass. That such a riglit was not assignable at common law does not 
Seem to me to settle the question. In some states such rights of ac- 
tion hâve been made assignable by statute (as in the case of New 
York, above referred to); in other states, not. But the bankruptcy 
act, in providing among the rights of action for torts which shall and 
which shall not pass to the trustée, has adopted its own line of di- 
vision, and this does not necessarily follow any of the distinctions 
observèd elsewhere or for other purposes. It is recognized as a gên- 
erai principle in bankruptcy that the right of redress for wrongs to 
the bankrupt's person, fèelings, or réputation does not belong to his 
creditors. A reason given is that the discrétion as to whether such 
redress should be sought ought not to be intrusted to any one but 
the very person who has received the in jury (L/Owell, Bankruptcy, § 
335); a reason which has no application where the redress sought 
is the recovery of money out of which the bankrupt has been cheated 
in a transaction entered into in the ordinary course of his business. 
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In such a case his money loss is properly described as resulting di- 
rectly from the deceit, instead of being a resuit merely incidental, 
remote, or indirect. The damage is to be classed with damage to 
property, rather than with damage to the feelings or person, and the 
right to recover it, therefore, on broad grounds, with actions which 
pass to the assignée, rather than with those which do not pass. Low- 
ell, Banltruptcy, § 305. In England an action for false représenta- 
tions "or other deceit sounding in damages" passes to the assignée, 
like actions for diamage to property, real or personal. Lowell, Bank- 
ruptcy, § SO?. And sec, also, more récent statements of the English 
law in Robson, Bankruptcy (7th Ed.) 423, and Williams, Bankruptcy 
(8th Ed.) ail, 212. 

As among actions of tort there are some which pass to the as- 
signée in bankruptcy and some which do not, it would seem to be 
entirely possible that among actions for deceit there may be some 
which will pass and others which will not. As in Cutter v. Hamlen, 
147 Mass. 471, 18 N. E. 397, 1 L. R. A. 429, an action for deceit 
against a lessor for false représentations, inducing the plaintiflf to 
hire from him an infected house whereby the plaintiflf was made sick, 
the action was said to be "not for the deceit alone, the naked jw/m- 
ria, but for the damage caused by the deceit," and to be properly 
classed as an action for "damage to the person" within the meaning 
of Pub. St. Mass. 1882, c. 165, § 1, because "the nature of the dam- 
age sued for, not the nature of its cause, détermines whether an ac- 
tion survives," so in this case, if the nature of the damage sued for 
be considered, rather than the mère deceit which was its cause, it may 
properly be described as arising from in jury to property within the 
meaning of clause 6. 

The bankrupts contendl that an action cannot properly be so de- 
scribed unless it claims damage to some spécifie property, real or per- 
sonal. This is based on the Massachusetts décisions construing the 
State statutes regulating the survival of actions. In those cases the 
question was whether the action could be called an action for "dam- 
age done to real or personal estate" — words which may well re- 
quire a narrower construction than the language of clause 6. And, 
of course, the test hère is not whether the action is one which sur- 
vives under the Massachusetts law. 

Lastly, it is urged on the bankrupts' behalf that they hâve resold 
the bonds, or some of them, to customers of their own, under rep- 
résentations made by them, on their own account, to the same efïect 
as the représentations of which they complain in the suit referred to, 
and that any recovery in that suit ought in justice to belong to 
them, rather than to the trustée, because they are not discharged in 
bankruptcy from such claims as the purchasers of the bonds from 
them assert against them. If ail this is properly before the court, it 
is, of course, a sufficient answer that no such claims can be main- 
tained against them, save for their own independent deceit or négli- 
gence in repeating the représentations of which they complain. 

The order of the référée is approved and affirmed. 
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BEGWN V. ALLEBACH et al. 

(Circuit Court, E. D. Pennsylvanla. October 26, 1910.) 

No. 10. 

JuDGMENT (§ 656*) — Validitt— Vacation— JuKisDiCTioïT. 

In a suit In equity In the fédéral court to wind up an Insolvent corpo- 
ration, the receiver was dlrected to collect an assessment on the stock- 
holders ; and he tlled a bill in equity for that purpose agalnst stockhold- 
ers, Inclnding petitioner. The bill was demurred to on the ground that the 
receiver's remedy was at law and not in equity ; and, the demurrer hav- 
Ing been overruled, judgnient was rendered against petitioner for failure 
to answer, from which he did not appeal. Other stoekholders appealed, 
aud in their appeal It was held that the receiver's action was at law and 
not in equity. Held, that petitioner, not having moved to strike off the 
decree during the term and not having appealed within six months, judg- 
ment became final, as the court had jurisdietioni; the judgment not being 
void by reason of the courts erroneous décision that the remedy was in 
equity and not at law. 

fEd. Note. — ^For other. cases, see Judgment, Cent. Dig. § 1167; Dec. Dig. 
§ 656.*] , 

In Equity^ Suit by Arthur K. Brown, as receiver of the American 
Alkali Company, against Edwin S. Allebach and others. On pétition 
of Augustus T. Ashton to strike off the judgment against him for 
stockholder's liabiHty. Denied. 

See, also, 156 Fed. 697, and 166 Fed. 488. 

Burr, Brown & L,loyd, for complainant. 
Victor Frey, for défendant Ashton. 

HOLLAND, District Judge. In this case the court authorized the 
surviving receiver, whorrt it had appointed, to institute a bill in equity 
against ail the stoekholders of the American Alkali Company, an in- 
solvent corporation, for the collection of an assessment on shares of 
stock which were standing- in the name of Mr. Ashton, the petitioner, 
and others on August 31, 1905. After the subpœna and bill filed were 
served upon the petitioner, he, together with a number of other de- 
fendants, demurred thereto, and assigned as one ofthe causes of de- 
murrer that the court had no jurisdiction to entertain the bill, because 
there was no right on the part of the complainant to go into a court of 
equity for the purpose of collecting the assessment, and insisted that 
the proper remedy was by a suit at law against the individual stoek- 
holders, who had failed to pay this assessment. This petitioner's de- 
murrer, and those filed by the other défendants in the bill, were over- 
ruled by this court in an opinion filed, in which it was held that the 
court had jurisdiction in equity, and subsequently judgment was en- 
tered against thèse défendants who had not appealed or answered the 
bill, including the petitioner, Mr. Ashton, against whom a judgment 
was entered on the 3d day of January, 1908, for the sum of $138.09, 
with costs. Of the défendants in the bill, the FideHty Trust & Safe 
Deposit Company and others, executors of Joseph F. Sinnott, de- 
ceased, filed their appeal from the décision of this court overruling 

•For other cases eee same topic & § mumbeh iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the demurrer, and after argument the Circuit Court of Appeals of the 
Third Circuit reversed the judgment of this court, and directed thât 
the bill be dismissed as to the appellants in that appeal, with costs, 
because the suit should hâve been at law and net in equity. See 
Fidehty Trust & Safe Deposit Co. et al., Executors of Joseph F. Sin- 
nott, Deceased, v. Archer, 179 Fed. 32. 

Mr. Ashton, the petitioner hère, took no appeal from the décision 
of the lower court overruhng his demurrer to its jurisdiction in equity, 
and the time for filing such an appeal has long since expired. The term 
of court at which the judgment for $138.09, with costs, was entered 
against Mr. Ashton, ended on July 3, 1908, and he did nothing until 
the 25th day of May, 1910, when he presented this pétition, asking that 
the judgment of $138.09, with costs, entered against him on the 3d 
day of January, 1908, "be stricken ofif." Can this court dispose of 
this judgment in this summary way, nearly two years after the expira- 
tion of the term of court at which it was entered? The court clearly 
had ancillary jurisdiction to entertain a suit against Ashton to collect 
the assessment in some form, entirely apart from the fact of diversity 
of citizenship, which also existed. 

In White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018, 40 L. Ed. 67, the 
question submitted to the Suprême Court of the United States was : 

"Had the Circuit Court of the United States in a gênerai creditors' suit 
properly pending therein, for the collection, administration, and distrthution of 
the assets of the insolvent corporation, the power to hear and détermine an 
ancillary suit instituted in the same causer, by its receîver in accordanee with 
Its order against debtors of such corporation, so far as in said suit the receiver 
claimed the right to recover from anj one debtor a sum not exceeding .$2,000?" 

This question was answered in the affirmative. That answer is con- 
clusive as to this question in this case. This court did hâve the requi- 
site fédéral jurisdiction of a suit against Ashton to collect the assess- 
ment. The opinion of the Circuit Court of Appeals in the Sinnott 
Case does not question this. It merely holds that a bill in equity is 
not the proper form in which Ashton and the others should hâve been 
sued. The most that the petitioner can contend, therefore, is that, 
while this court had jurisdiction, he should hâve been sued at law. 
We do not think, however, that contention entitled him to hâve the de- 
cree stricken oiï at this late day. Upon the entering of this decree 
against Mr. Ashton, there was one of two courses open to him : First, 
he might within the term hâve applied to this court to modify, alter, 
or strike off this decree, if he then thought there was ground for such 
action ; or, second, he might hâve within six months taken his appeal. 
He did neither of thèse things, and it is now urged by the receiver 
that the judgment entered against Ashton is final. 

The law as to the control of fédéral courts over their judgments or 
decrees is stated in the case of Bronson v. Schulten, 104 U. S. 415, 
26 h. Ed. 797, as follows : 

"It Is a gênerai rule of law that ail the judgments, decrees, and other orders 
of the courts, however concluslve in their character, are under the control of 
the court which pronounces them during the term at which they are rendered 
or entered of record, and they may then be set aside, raeated, modlfied, or 
annulled by that court But it is a rule equally well established that after 
the term bas ended ail final judgm^its and decrees of the court pass beyond 
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its control, uniess steps be taken dUring that term by motion or otherwise to 
set.aelde, modlfy, or correct them; and, if errors exist, they can only be cor- 
rected by sueh proceedln^ by a writ of errer or appeal, If any be allowed, In 
a court which by la\v can review the décision. So strongly bas tbis been 
upheld by this court that, while realizing tbat there bas béen no court which 
can review its décision, it had invariably refused ail applications for rehearing 
made after the adjournnient of the court for the term at which the judgnient 
was rendered. And this Is based upon tbe ground that the case has passed 
beyond the control of the court." 

See other cases cited by the coûït. 

In Phillips V. Negley, 117 U. S. 674, 6 Sup. Ct. 905 (29 L. Ed. 1013) 
the court, quoting from Sibbald v. U. S., 37 U. S. 488, 9 L. Ed. 1167, 
.says : 

No princlple Is better settled * ♦ * or of more nniversal application 
than that no court can reverse or annul its owu flnal decrees or judgments 
for errors of faet or law after the term in which they hâve been rendered, 
uniess for clérical mi.«takes ; » *. • from which it follbws that no change 
or modifleation can l)e luade which may substantially vary ôr affcct it in any 
material thing" — citing other cases. 

The petitioner, however, contendç that, notwithstanding the gênerai 
ruie, as above stated, that where a judgment is absolutely void for 
want of jurisdiction the court may direct that it be stricken from the 
records, even after the term at which the judgment was entered, and 
in support of this proposition, in addition to the cases decided in some 
of the State courts, the petitioner cites the cases of U. S. v. Wallace 
(D. C.) 46 Fed. 569, and Thomas v. American Freehold Co. (C. C.) 
47 Fed. 550, 13 I,. R. A. 681. 

It has been repeatedly held that the fédéral courts will adhère to 
their own décisions in regard to their own judgments, so that the prac- 
tice in the state courts, as indicated by their décisions, can be of little 
value in the détermination of this case. It may be conceded that a 
judgment absolutely void for want of jurisdiction may, under certain 
circumstances, be stricken from the records, even after the term at 
which the judgment was entered. This judgment cannot be said to 
hâve been absolutely void ab initio. The court uhdoubtedly had juris- 
dîction to entertain a suit against Ashton to collect the assessment. 
The lower court, however, upon a considération bf this question as 
to whether it should be at law or by bill, determined that it had juris- 
diction in equity to collect the assessment. If, ' as it subsequently ap- 
peared by the âppeal of another, a suit at law was, the proper proceed- 
ing, yet the lowçr court had a right to décide the question as to wheth- 
er of not it had jurisdiction in equity, and, having so determined, the 
décision was. valid and operative as to Ashton, who failed to take the 
pfoper steps in due time to question its correctness. Ashton failed to 
àppeal or answer, and judgment was taken against him in the equity 
proceeding for want of an answer. A mistake in law that a suit was 
bf équitable jurisdiction when thé irenièdy was one at law is not abso- 
lutely void. The gênerai rule is stated in 17 Amer. & Eng. Ency. 
of Law, p. 1070: 

, "The faet that the form of action adopted was not the proper one does not 
render a judgnient void." 
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It would seem that the opinion of Justice Harlan, in Mellen v. Mo- 
line Iron Co., 131 U. S. 367, 9 Sup. Ct. 786, 33 L- Ed. 178, is conclu- 
sive of the question. In that case he said : 

"It Is, however, contended thnt the furnace conii>any could not rightfuHy 
Invoke the aid of a court of equlty to remove this lien or incumbranee imtil it 
had, by obtaiiiing a judgment for its debt and issuing exécution, exhausted 
its légal reniedy. But that was one of the questions to be detemilned in the 
suit brought by that company, and any error in decidlng it would not authorize 
even the sanie court in an original independent suit to treat the decree as 
void. * * * An adjudication that a particular case is of équitable cog- 
nizance cannot be disturbed by an original suit. Such an adjudication is not 
void, if erroneous." 

The two fédéral cases cited by the petitioner fail to support his 
claim to hâve the judgment stricken from the record. 

In U. S. V. Wallace, supra, the court held it had jurisdiction to dé- 
termine whether a judgment rendered by it at a previous term is void, 
but fînally decided the petitioner's application against him on its mer- 
its. And in the case of Thomas v. American Freehold, etc., Co., 
supra, while the judgment was summarily stricken from the record 
because it was absolutely void, the court in its opinion proceeded to 
point out, with great cleamess, the distinction between a case where 
the judgment was absolutely void and such a case as presented by the 
petitioner at bar. On page 558, of 47 Fed. (12 L,. R. A. 681) it was 
sàid : 

"The case of Mellen v. Iron Oo., 131 U. S. 367 [9 Sup. Ct 781, S3 I>. Ed. 178]. 
would seem at first glance opposed to this view. It was there held, Mr. Justice 
Harlan delivering the opinion of the court, that an adjudication that a par- 
ticular case is of équitable jurisdiction Is not void, even if erroneous, and can- 
not be disturbed by a collatéral attack. This, however, was an adjudication 
that the court had équitable powers. If it had them not, it had yet the right 
to décide that question. That décision was valid and operatlve untll set a.side 
for error. There was, in other words, a regular adjudication of the court 
that it had jurisdiction. That is very différent from a case like that before 
the court hère, when no such question was presented or decided, and where 
the court, on motion of the plaintiff's attomey, proceeded to exercise powers 
wliich were expressly withheld from it In the laws by whlch it was organlzed." 

It will be seen that this case fails to support the petitioner's claim, 
as the case at bar is within the principle laid down in Mellen v. Iron 
Ce, supra. 

The petitioner's rule on the receiver to show cause why the judg- 
ment should not be stricken from the record is dismissed. 



TJNITED STATES v. EHRGOTT et al. (two cases). 

(Circuit Court, S. D. New York. November 1, 1910.) 

1. CusTOMS DuTiES (| 125*) — Violation — "FKÀtrDUiENTLY." 

The word "fraudulentl:*" as used in Rev. St. § 2987 (U. S. Comp. St 
1901, p. 1959), providii;g that ,lf any warehoused merchandise shall be 
fraudulently concealed in or removed from any public or private ware- 

•For other cases see same topic & i ncmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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house, etc., means that the acts must be done witli an lutent to évade the 

law ; the Intent leing fiiHy alleged. 
fEd. Note. — For otiier cases, see Customs Duties, Dec. Dlg. § 125.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2955-2957.] 

2. Customs Duties (§ 134*)— Customs Laws— Violation— lNDiCTMENr—"F'ALSE 

PEETENSB." 

Where an Indletment for removing merchandlse from a public ware- 
house without paying the duty thereon alleged that the goods had been 
deposited in Brooklyn In a warehouse uuder bond, and then alleged that on 
a given day the importer withdrew them under a false pretense that they 
were to be exported, the term "false pretense" should be construed to 
mean at least that the défendant did not mean to export the goods when 
he removed them. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 134.» 
For other définitions, see Words and Phrases, vol. 3, pp. 2662-2668 ; vol. 
8, p. 7661.] 

3. Customs Duties (§ 125*) — Customs Laws — Violation — Statutes — Con- 

struction. 
. ' .Rëv. St. § 2987 (U. S; Comp. St. 1901, p. 1959), provides that, if any 
■warehoUsed merchàndise shall be fraudulently concealed In or removed 
from any public or private warehouse, the saine shall be forfelted to the 
Uniteçi States, and ail persons convieted of fraudulently coneealing or re- 
moving such merchandlse, or in alding and abetting sueh eoncealment, 
shall be liable to certain penalties. Held, that the offense ereated by sueh 
section was complets on the removal of goods subject to duty on which 
duty had not been pald from the warehouse, and that subséquent conceal- 
meut outside a warehouse after removal while admissible, in proof of the 
fraudUlent intent in the removal, did not constitute a substantlve offense, 
nor add anything to the removal which had preceded It. 

[Bd-Note. — For other cases, see Customs Duties, Dec. Dig. § 125.*] 

4. Customs Duties (§ 125*) — Violation of Statute Law— Remova^, of Duti- 

ABLE Goods from Warehouse — "AVarehouse." 

Where dutiable goods are removed from a warehouse without payment 
of duty and subsequently concealed, the truck on whleh the good3 are re- 
moved cannot be considered to be a warehouse within Rev. St. § 2987 (U. 
S. Comp. St. 1901, p. 1959), making it an offense to remove dutiable goods 
from a warehouse without payment of duty, etc. 
[M. Note. — For other cases, -see Customs Duties, Dec. Dig. § 125.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7389-7390 ; vol. 
8, p. 7832.] 

5. Customs Duties (§ 134*) — Customs Laws— Violations— Place. 

Rev. St. § 2987 (U. S. Comp. St. 1901, p. 1959), provides that, if any ware- 
housed merchandlse shall be fraudulently concealed in or removed from 
any public or private warehouse, the same shall be forfeited to the United 
States, and ail persons convieted of fraudulently coneealing or removing 
such merchandlse shall be punished, etc. IJeld, that an Indletment alleg- 
ing that certain beans subjeet to duty had been deposited In a warehouse 
in Brooklyn, and that on a given day défendant withdrew them under 
bond on the false pretense that they were to be exported, and that he 
removed the goods from the warehouse and concealed them in Manhattan, 
It did not charge a crime committed in the Southern District of New York, 
and was therefore demurrable. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 134.*] 

6. Customs Duties (§15*) — Duties Due— Time— Entry. 

As soon as imported merchandlse subject to duty has been entered Into 
the country, duties beeome due on same, whether the entry Is surrepti- 
tious or honest. 

[Ed. Nota — For other cases, see Customs Duties, Dec. Dig. § 15.*] 

•For otber cases see same topic & § numbsk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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T. StATUTES (§ 219*) — CuSTOMfS LAWS— ViOLATIOIf— "Undeb Inspectioh of 
PbOPBB OITICERS"— TbKASXJBT KEQtIXATlONS. 

Rev. St $ 2S)79 (U. S. Comp. St. 1901, p. 1953), provides that, If an Im- 
porter gives satlsfactory security that the merchandis* Is to be exported, 
the colleetor and naval offlcers shall permit the marchandise under the in- 
spection of the proper officers to be shlM)ed wlthout payment of duty. 
Held, that since by Treasury Department Articles 884, 838, 841, and 842, 
provlding a System of licensed truckmen to whom a Umited custody of 
the goods Is Intrusted for the purpose only of transfer from warehouse 
to hold, the Treasury Department has constmed the words "under the 
Inspection of pw^er officers" to mean that the goods are to be under the 
constant surveillance of such offlcers from the tlme they leave the ware- 
house untU they reach the shlp, such construction ahould be regarded of 
weight by a fédéral court. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. || 296, 297; Dec. 
Dlg. I 219.»] 

8. CUSTOMS DUTIES (§ 121*)— -TEEAStJET REOtTLATIONS— PeNAL OFPBNSES. 

Where Congress by statute makes, pénal the violation of any régulation 
of the Secretary of the Treasury, such régulation may form the basis of 
a criminal prosecutlon, though not so if the pénal provisions can only ■ be 
found In the régulation itself. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. S 121.*] 
0. OusTOMS DuTiEs (§ 134*) — ^Customs Law— Violation— Indiotment—"Ek- 

TKY." 

Act Oong. June 10, 1890, c. 407, 36 Stat 135 (U. S. Comp. St. 1901, p. 
1895), provides that If any Importer oriowner sh'all make or attempt to 
make any entry of Imported merchandise by means of any fraudulent or 
false Invoice, affldavit, letter or other means, or shall be gullty of any 
wUlful act or omission by means whereof the Unltecl States shall be de- 
prlved of duty or any portion /hereof,'he shall bè fin.ed, etc. Rev. St § 
2979 (U. S. Comp. St 1901, p. 1953), déclares that thé owner of goods may 
re-export the same under the inspection of the proper offlcers wlthout the 
payment of any duty thereon. Held, that where the détendant was 
charged wlth havlng wlthdrawn certain Imported beans from the ware- 
house for exportation upon bond and permit, ail on January 15, 1902, and 
the Indlctment then alleged that the goods were not exported "then and 
there," but were wlthheld and concealed wlth the knowledge of the dé- 
fendants, the goods would be regarded as "entered," and the dutles there^ 
from due when the ownèrs or the truckmen to whom the custody was in- 
trusted dlsregarded the limitations put on them and Introdueed the goods 
Into the unrestricted commerce of the tountry, though the tlme wlth in 
which the goods might be properly exported had not arrlved; hence the 
indlctment was not objectionable because It dld uot allège that défendants 
concealed or wlthheld the goods, not only at the time of thelr removal, 
but for ail the perlod which was allowed to export them. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dlg. S 134.* 

For other. deflnltlons,see "Words and Phrases, vol. 3, pp. 2400-2408.] 
10. CoNSPiRAcr (I 27*) — Oveet Act— Time. 

The overt act essentlal to conviction for consplrftcy cannot succeed the 
completlon of the contemplated crime. 

[Ed. Note. — For other cases, see Oonsplracy, Cent Dlg. §§ 38, 39; Dec. 
Dlg. S 27.*] 

IL CONSPIBACT (î 43*) CONSPIKACT TO DKTBAUD THK UNITED STATES — ClTS- 

TOMS DUTIES— "CONTEMPLATES." 

Rev. St S 2979 (U. S. Oomp. St. 1901, p. 1953), provides that any owner 
or importer of merchandise on which the dutles hâve not béen pald on 
glving satisfactory security and obtaining a permit may re-export the 
same wlthout the payment of duty under inspection of the proper offlcers. 
Beld, that slnce such section contemplâtes, not only that the goods be 

*For other cagei ■•• uun* topio & l nvmbsb 1d Dec. A Am. Dlea. UOT to data, A Rep'r Indexai 



270 • :1S2 FiPDjEBAL HEPORTEH.: 

deposlted on shlp wtthln tbe tliiie Umlîed after thelr i-emôval, but also" 
requlres that the shlpment shall be under the continued inspection of: the 

. customs offieers, and Act ;Cong. June 10, :1890, c. 407, 8 9. 26 Stat. 135 (U. 

, S. GOHip. Sti 1901, p. 1805); tnnkes It a crime for any owner or Importer to 
make or. attempt, to laakeitoy: entry of goods without payment of duty. and 
one contemplâtes a Crlaie yfhb means to depostt; conceal, or withdraw 
gooda removed from a ■*Sii'eliouse for exportation and to introdnce them 
«nconditlOnalJy Into the country efïecting a surreptitlous entry by whicli 
: the jduties' would beeotne due instanter, an indictment charging a con- 
spiracy'to effect sucb resnlt sufflciently charsed a crime. 

[Bd.'Note.— 'For bther câsès, seé' Conspira cy. Dec. Dig. § 4».* 
. F(Jr'ot]ièr'deflnltions^,^e,\Vords aWd phrases, vol. 2, pp. 1485-1480.] 

John F. Çhrgottandojthers, w.ere indiçt:ed for violating tlie internai 
revenue law. On demurrers to indictment. Demurrer to first indict- 
ment. çystai^ed, and demucretito second indictment overruled. 

Mr.'Wèrïiplç, fpr.the.tjf^^ 

.Eisniàn, Levy, Côrn & jùéwine, for défendants. 

HAND, District Judge. The first question is of tlie indictment for 
thé sùbstàntivè offenses. 'Fhe first count must be limited to a viola- 
tion p.f;Seçtipn,,?987, Rev. St. (U. S. Comp. St. 1901, p. 10-59), and 
the second to, section 9,1 Actjune 10, 1890, c. 407, 26 Stat. 135 (U. S. 
Comp. Sti 1901, p. 1895);! .The detnurrer is to both counts. 

In thç |îrst CQUnt th^ ^(iriiWé 'âlieged consists of , ffaudulently re- 
moving Wafehoùised merçhi?Lndise from a public wareHouse. . The count 
allèges bys wây of Jnducement tbat the beans had been deposited in 
Brooklyn! i in 'warehouse under bond, and then allèges thàt on a given 
daythe'âl'm "withdrew therrt ùndèr a false prêteuse that they were to 
be èxported./ They ,,reniove4;>the goods from the warehouse, concealed 
them in Manhattan, and did not export them. Of the éléments going 
to'ftiake up'th© crime the warehousing of the mèrc;ha;hdise is properly 
allgged, aiso thèit';t'empyal, ' The only qme.stion which can arise is as 
to ''fr,aii.d,u1eii!ilyï!!'j,VTb4i;,W0ir^^ acts must be done with 

an intent to évadé t^^etîaw, and that intent must, of course, be alleged 
in détail.: The pleader sâys that the fîrrn withdrew the goods "with 
thé false * * -* preténse" that théy were to be exported. "Fàlse 
preteiîsé*' inèâns^ at the leastjthat the défendants did not mean to ex- 
port the goods when they removed them. The only légal disposition 
of thç beaiis yy^, to e:3çport them, and to intend not to export them was 
to intend to évade the law. ' <■ 

. The verbal critiGisms I need not notice. First, that there is no 
allégation of the person to whom the preténse was made; and, second, 
that Ehrgott'persénally is not aptly describëd in the word "firm." 
When courts to-day interpret any document, even an indictment, with 
sucb pèrverste'âthoîàstic ingènuity, "they rightly raough bring odium 
upon the admini.stration of justice in thé minds of ail sensible people. 

.Tlie réai obiçiÇtîon to the count lies in the fact that th»? removal was 
completed in the Eastem District of New York, and it A^as obviously 
enough because 'ôf this that the grand jurjr triéd to bring the case 
withîii thé Conçéalment clause. However, if the offense was com- 

*^or othsT càaea «èa tamt toplc t i numabb in Dec. & Am. Dlgi. 1907 to date, & Rep'r Indexes 
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pleted by the fraudulent removal, the subséquent concealment is mère 
surplusage, relevant as évidence, and then only to show the original 
intent with which the removal was made. It has no proper place in 
the indictment. Does the statute, then, create as a crime the conceal- 
ing of merchandise after its removal from a bonded warehouse? The 
définition of the crime as distinct from the forfeiture does omit "in," 
but there is, I think, no change in intent. The statute clearly shows 
that the oiïense consists in concealing merchandise in a bonded ware- 
house, or in taking it eut. Of course, there could be no motive in 
concealing it in such a warehouse, unless you meant eventually to 
take it out, but yet the concealment might be a first, and at times an 
effective, step, which Congress might well wish to make criminal in 
itself , and independently of whether or not it was detected before the 
removal was consummated. To construe the statute to mean that it 
was a crime to conceal it after it was removed is less likely. The 
subséquent concealment would practically always be proof of the 
fraudulent intent in the removal, but would, as a substantive offense, 
add nothing to the removal which must précède it. The cases in 
which you could prove concealment after removal, but not removal, 
which is a public act, would hardly ever occur. It is most unlikely 
that Congress meant to coyer such cases, even if the words permitted 
the interprétation. Mr. Wemple suggests that a truck is a warehouse 
within the act, but I do not think so. The goods no doubt are al- 
ways in the possession of some quasi officiai person, and never come 
into the free commerce of the country, as I shall show below, but, 
when the statute speaks of a warehouse, it must mean what we usually 
include as a warehouse, and nothing more. If there be a doubt, I 
ought to give the benefit of it to the défendant upon a criminal statute. 
The offense being completed upon . the removal, there is no room for 
section 731 of the Revised Statutes (U. S. Comp. St. 1901, p. 585). I 
think, there fore, that the first count does not set up any crime com- 
mitted in the Southern District of New York, and to that count I 
sustain the demurrer. 

The second count arises under section 9 of the act of 1890, and re- 
quires some willful act or omission by means whereof the United 
State is deprived of duties. The count by way of inducement allèges 
the original deposit of the beans in the warehouse, their withdrawal 
for exportation upon ;bond and permit, ail on January 15, 190S. It 
then proceeds to allège that the goods were not exported "then and 
there," but were "withheld" ànd "concealed," with the knowledge of 
the défendants. 

The chief object of the défendants' attack is the limitation of the 
withholding and concealment to the very day of the removal. They 
say: 

"Non constat but that before the tinie to ship the goods arrived the de- 
fendants changea their minds and shippert the goods. If so, the United States 
was never deprived of the duties. What the pleader should hâve done is to 
allège that the défendants concealed and withheld the goods, not only at the 
tlme of their removal, but for ail the period which was allowed to shlp them. 
That that period was at least a reasonable one is shown by the fact that they 
had a whole year by the terms of the bond in which to file their proofs of 
•esiwrtation." 



272 182 FEDERAL EEPORÏEB. 

This is a sùbstantial criticism of the indictment, and needs answer. 
The pleadèr obviously meant to allège that the beans got into the 
country without paying a duty due upon them. Yet no duty was due 
on them at ail, so long as they were either in bond or in process of ex- 
portation. As soon, however, as they were introduced or "entered" 
into the country, duties became due on them, and that, too, whether 
the "entry" was surreptitious or honest. Any act which diverted 
them from the process of exportation and brought them free into the 
commerce of the country deprived the United States of duties due 
upon them. The question is whether the process of exportation was 
interrupted by their being "withheld and concealed" by the défend- 
ants. If it was, it is of no conséquence that afterwards the défendants 
might repent and set them in train of exportation again. The crime 
was complète as soon as the goods were once "entered," whether any 
one ever knew it or not, and whether or not the défendants at once 
began again to export them. 

The phrase, "under the inspection of the proper officers," is a some- 
what vague one, which certainly permits of the interprétation that 
the goods shall be under the constant surveillance of such officers from 
the time they leavé the warehouse until they reach the ship. This is the 
interprétation which the executive bas placed upon it by articles 834, 
838, 841, and 842 of the Treasury Department, which enact a system of 
licensed truckmen fo whom a limited custody of the goods is intrusted 
for the purpose only of transfer from warehouse to hold. Thèse rég- 
ulations are controlHng with me for two reasons: First, because as a 
construction of a statute by the executive they are entitled to much 
weight in a doubtful case; second, because under section 3989 (U. S. 
Gomp. St. 1901, p. 1959) they hâve the force of law. I cannot very 
seriously regard section 2979 (U. S. Comp. St. 1901, p. 1953) as doubt- 
ful, even if it had to be interpreted for the first time, but the con- 
struction of the department would lay any doubts, if I had them. The 
défendant insista nevertheless that as mère régulations they cannot be 
the basis of a criminal prosecution (United States v. Eaton, 144 U. S. 
677, 12 Sup. et. 764, 36 L. Ed. 591), where the substantive offense 
was defined only in the régulations themselves. In United States v. 
United Verde Copper Co., 196 U. S. 207, 25 Sup. Ct. 223, 49 L. Ed. 
449, however, where it was enacted that it was an offense to violate 
the régulations of the Secretary, the court did not take the point and 
proceeded to the discussion of whether thé régulation was itself valid. 
The distinction is whether Congress in a statute makes pénal the 
violation of the Secretary's régulations, or whether such a provision 
can be only found in the régulation itself. Caha v. U. S., 152 U. S. 
211, 14 Sup. Ct. 513, 38 L. Ed. 415 ; Re Kollock, 165 U. S. 526, 17 
Sup. Ct. 444, 41 U. Éd. 813. The cases to the contrary in the lower 
courts are not the law. It is true that section 9 does not make the 
violation of the régulations pénal, nor does any other section. The 
régulations do, however, prescribe in détail what shall be meant by 
the phrase, "under the inspection of the proper officers," and in so 
far they hâve the force of law under section 2989 (U. S. Comp. St. 
1901, p. 1959). The words of the statute hâve thereupon an author- 
itative interprétation which is binding on a court. When the question 
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arises whether the custody of such merchandise given to an importer 
is limited or free, that question must be determined vtnder the inter- 
prétation of thèse articles whether the inquiry is incidental to the dé- 
termination of a criminal or a civil proceeding. The régulations re- 
quire me to regard that custody as limited and even quasi oiScial. 
If the owners or their truckmen to whom such custody is intrusted 
disregard the limitations so put upon them, thus introducing them 
into unrestricted commerce, they hâve entered the goods which up till 
then were, as it were, detained at the borders, and they hâve deprived 
the United States of duties. The word "concealment" is apt to de- 
scribe such a diversion, even if temporarily, of the goods from the 
limited custody to which alone the défendants were entitled. The 
offense is well laid, and judgment must be respondeat ouster. 

The indictment for conspiracy, to be valid, must refer to a violation 
of section 9, and to that alone, because the overt acts are laid in Man- 
hattan after the removal of goods. Of course, I do not mean that 
Ehrgott and Newmann might not in Manhattan conspire to violate 
section 2987 (U. S. Comp. St. 1901, p. 1959) in Brooklyn. That would 
be a crime committed in Manhattan, but it could not be an overt act 
in pursuance of that crime to do anything in Manhattan after the 
beans had come there from Brooklyn. The défendants are clearly 
right in saying that the overt act cannot succeed the completion of the 
contemplated crime, and hère the crime contemplated would hâve been 
completed as soon as the goods once got clear of the warehouse in 
Brooklyn, if I am right about the scope of section 2987. 

Does the conspiracy indictment properly allège a conspiracy to vio- 
late section 9, since that is the only crime, an agreement to commit 
which it does allège ? The real attack upon it is the same as upon the 
second count of the prior indictment, which is that the conspiracy 
does not allège that the défendants contemplated retaining possession 
of the beans beyond the period when they must hâve been shipped for 
exportation. As I indicated, that would be a serions matter for the 
indictment, if ail the statute required was that the goods should appear 
upon the ship within a limited time after their removal, but if it re- 
quires more than that, and that the shipment shall be under the con- 
tinued inspection of the customs officers, one contemplâtes a crime 
who means to "deposit," "conceal," or "withdraw" them from ex- 
portation, and so to introduce them unconditionally in the country. 
Those acts similarly would eflfect a deprivation of the United States 
from its duties arising from the very act of surreptitious entry, and 
so by this single act the duties would become due and be evaded. An 
agreement contemplating such a resuit contemplâtes a crime. 

The overt acts laid are proper parts of the agreement, naturally 
fitted to carry it into eflfect. 

Let judgment upon this demurrer also be entered respondeat ouster. 
182 F.— 18 
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UNITED STATES ex rel. DE METNZO v. RODGERS, Uulted States Com- 
mlssloner of Immigration, et al. 

(District Court, E. D. Pennsylvania. October 26, 1910.) 

No. 2a 

1. Aliens (§ 54*)— Immigration— RiGHT to Entek— Physical Condition— Ceb- 

TIFICATE OF THE MEDICAL OlFICER— DECISION OF BOARD OF INQUIBY— CoN- 
CLTJSIVENESS. 

Where, on the arrivai of an alien, he was examlned by the médical offl- 
cer of the United States public health and marine service, who certified 
that he was "afflieted with Idioey," and thereafter a board of spécial in- 
quiry dedded on such eertificate that the alien was not entitled to" enter, 
and directed that he be deported, the décision of the board was a conclu- 
sive flndlng as to the existence of the physical dlsability and that the 
applleant was withln Act Feb. 20, 1907, c. 1134, § 2, 34 Stat 8!)S (U. S. 
Oomp. St. Supp. 1909, p. 448), providing that ail Idiots shall be excluded. 

[Ejd. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

2. CiTizENS (1 9*) — Children of Natttbalized Parents— Citizenship— Com- 

mencement. 

Act March 2, 1907, c. 2534, § 5, 34 Stat. 1229 (U. S. Oomp. St Supp. 
1909, p. 440), provides that a child born without the United States of 
alien parents shall be deemed a citizen of the United States by virtue of 
the naturalization of or resiimption of American citizenship of the parent, 
provlded that such naturalization or resumption takes place durlng the\ 
minorlty of the child, and that the citizenship of such mlnor shall begin 
at the time the minor beglns to réside pemianently in the United States. 
Beld, that where a mlnor child, whose father was a naturallzed citizen, 
had never resided In the United States, and on applylng to enter was 
found by a bbàrd of spécial InqUiry to be an Idiot and within excluded 
classes, he was not entitled to enter becaUse of the citizenship of his fa- 
ther, as such right could not begin untll the child had begun to perma- 
nently réside within the United States. 

[Ed. Note.— For other cases, see, Cltizens, Cent. Dig. § 10 ; Dec. Dig. 
§ 9.*] 

Pétition for habeas corpus by the United States on relation of Pas- 
quale De Rienzo, by his father and next friend, Domenico De Rienzo, 
against John J. S. Rod^ers, United States Commissioner of Immigra- 
tion, and others, to obtain petitioner's releas'é f rom custody under a 
déportation order pàssed by a board of spécial inquiry in immigration 
proceedings. Pétition dismissed. 

A. L. G. Hay, Joseph Levy, and Bernard F. Owens, for relator, 
Walter C. Douglas, Jr., Asst. U.S. Dist. Atty. 

HOLLAND, District Judge. It appears from the pétition for a 
writ of habeas corpus in this case that the alien minor, Pasquale De 
Rienzo, aged 14 years, arrived at the port of Philadelphia July 1, 1910, 
on the steamer Taormina, from Italy., ; Upon his arrivai hewas exam- 
ined by a médical officer of the United States public health and marine 
service, who certified that he was "afliicted with idioey." Thereafter 
the board of spécial inquiry made a décision, based upon the eertificate 
of the examining médical officer, excluding the relator from admission 
into the United States, and ordered him to be deported. The pétition 

*For otber cases see same toplc & § numbbb in Dec. & Am. Qigs. 1907 to date, & Rep'r Indexes 
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further sets forth that the certificate of the médical examiner^ to the 
effect that the petitioner "is afflicted with idiocy, is erroneous," and 
seeks to raise the question of his right to be permitted to estabhsh his 
contention in court. 

It will not be necessary to consider the question of the finality of the 
décision of the board of spécial inquiry upon the question of the peti- 
tioner's idiocy, based upon the certificate of the examining médical 
officer. Section 10 of the immigration act of February 20, 1907 (34 
Stat. 901, c. 1134 [U. S. Comp. St. Supp. 1909, p. 453]), plainly makes 
the finding of the board upon such a certificate final as to the rejec- 
tion of aliens afflicted " * * * with any mental or physical dis- 
ability which would bring such alien within any of the classes excluded 
from admission to the United States under section 2 of this act," and, 
under the latter section, "ail idiots," among others, are excluded. 

It appears, however, that the father of the minor was naturalized in 
Somerset county, in the state of Pennsylvania, in April, 1909, and, in 
conséquence, it is claimed that this alien, being a minor child of this 
naturalized father, is entitled to enter, notwithstanding his affliction, 
which would otherwise exclude him under the immigration act. The 
petitioner is one of the excluded classes under section 2 of the act of 
February 20, 1907. He is a minor child of a naturalized citizen, but 
has never resided in this country. Being a minor, his citizenship be- 
gins, as the law now stands, at the time the minor begins to réside 
permanently in the United States. 

The law on this subject is found in section 5 of the act of March 2, 
1907 (34 Stat. 1229, c. 2534 [U. S. Comp. St. Supp. 1909, p. 440]), 
which provides that: 

"A child bom wlthout the United States of alien parents shall be deemed a 
citizen of the United States by vlrtue of the naturalization of or resumption 
of American citizenship of the parent, provided that such naturalization or 
resumption takes place during the minority of such child ; and, provided, fiTr- 
ther, that the citizenship of such minor child shall begln at the time that such 
minor child begins to réside pemianently in the United States." 

Prior to the passage of this act the law upon this subject was con- 
tained in section 2172, Rev. St. (U. S. Comp. St. 1901, p. 1334), which 
is as follows: 

"The children of persons who hâve been duly naturalized under any law of 
the United States * * * being under the âge of twenty-one years at the 
time of the naturalization of their parents, shall, if dwelling In the United 
States, be considered cltizens thereof." 

The law as it stood in this section of the Revised Statutes, prior to 
the passage of the act of 1907, extended the right of citizenship to 
those children only who were dwelling in the United States at the time 
the parent was naturalized, and if such a naturalized parent, at the 
time of his naturalization, had minor children dwelling abroad, they 
could not become citizens under their father's naturalization papers. 

The act of;1907 extended citizenship to ail children who were minors 
of the naturalized citizen at the date of his naturalization, whether 
dwelling in this country or abroad, but provided, as to the minor 
children who were not residing in this country at the time the parent 
became naturalized, that as to such minors the citizenship should 
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"begin at the time that such minor begins to réside permanently în the 
United States." 

The petitioner in this case, according to the provisions of the act of 
March 3, 1907, "shall be deemed a citizen of the United States by 
virtue of the naturalization of * * * the parent." But the same 
section also provides that this citizenship shall not begin until this 
minor child shall permanently réside in the United States, and there 
is nothing hère to indicate that this provision of the law in regard to 
citizenship was intended to repeal any of the sections of the immigra- 
tion act, which had been passed some two weeks prior to the passage 
of the act in regard to citizenship. 

In order that the petitioner may take advantage of the naturalization 
of the parent, he must begin his résidence in the United States, and 
before he can do this he must comply with the requirements of the 
immigration act. There is nothing in the act of March 2, 1907, to 
indicate that he shall be relieved of ' any requirements imposed upon an 
alien under the immigration act, and under the second section of that 
act an alien idiot cannot be admitted to réside hère, and thérefôre the 
petitioner cannot lawfully begin a permanent résidence hère, so that 
he may take advantage of the naturalization of his father. He "shall 
be deemed a citizen," etc., when he "begins to réside permaner.dy in 
the United States," not before he begins to réside hère. The body of 
section 5, act March 3, 1907, and the proviso must be read together. 
The former enables such a minor to avail himself of his father's nat- 
uralization to become a citizen when and at the time he "begins to 
réside permanently in the United States," and not before. He has 
never begun a permanent résidence hère, and his citizenship has not 
yet begun, and cannot begin until he begins a permanent résidence by 
entering in accordance with the requirements of the immigration laws, 
as any other alien is required to do. 

The pétition is dismissed, and the petitioner is directed to be re- 
manded to the United States Commissioner of Immigration. 



BAmBRIDGE GROCERY CO. v. ATLANTIC COAST LINB R. CO. et al. 

(Circuit Court, S. D. Georgla, Southwestem Plvlslon. May 5, 1910.) 

Rbmoval of Causes (§ 49*) — Joint Défendants— Sbverabi.b Oontbovebsies 
— Necessabt Parties. 

Plaintiff cori>oratlon Instituted suit against défendant rallroad Com- 
pany, a noncitlzen, and against the railroad company's engineer, a citi- 
zen of the same state as plalntlfC, alleglng the burning of plaintlfC's ware- 
house by the joint négligence of the railroad company and the engineer, 
and that the flre was caused by the englneer's opération of an engine 
equipped with an improper spark arrester, also aileglng that the engineer 
was négligent In handling the enginé at the time and place alleged, so 
as to cause a great and ùnnecessary amount of sparks to be emitted. 
Held, that the engineer was not a necessary party to the détermination 
of the controversy between plaintiff and the railroad company, the sub- 
Btantial défendant, slnce, if the locomotive had been equipped with a 

Vvr «Aer tan* m* tm* «r«ia * I kumbxb tn Dec: &. Am. Digf , 1907 to date, & Rep'r ladexei 
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proper spark arrester, no conduet of the engineer could hâve caused the 
émission of sufficient sparks to cause a flre ; and henee Oie controversy 
between plalntlff aud the railroad company was severable and removable 
to the fédéral courts. 

[Ed. Note, — For other cases, see Removal of Causes, Cent. Dig. §§ 95- 
99 , Dec. Dig. § 49.* 

SeparaWe controversy affecting right to remove cause to fédéral court, 
see notes to Robbins v. Ellenbogen, 18 C. C. A. 86 ; Mecke v. Valleytown 
Hineral Co„ 35 G. C. A. 155; Pollitz v. Wabash R. Co., 100 C, C. A. 4.] 

At Law. Action by Bainbridge Grocery Company against the At- 
lantic Coast Line Railroad Company and another. On motion to re- 
mand cause to the state court, Denied. 

Hawes & Pottle and Talley & Heyward, for plaintiff, 
Bennet & Branch and Akerman & Akerman, for défendants. 

SPEER, District Judge (orally). The entire topic discussed by 
counsel on both sides seems to be comparatively modem in time and 
singular in character. For a great many years during my service 
as judge I never heard a case against a railway corporation for nég- 
ligence where the employés of the railroad were themselves joined in 
the action, and alleged to be substantial défendants. A very récent 
case in this court, brought by the McCrees against the Atlantic Coast 
Line Railroad, where one of the learned counsel insisted strenuously 
on his motion to remand, the négligence was charged directly to a 
section boss, the négligence which resulted in the destruction of their 
warehouse. This section boss had built a large number of fires along 
the right of way, the fires were not properly constructed, and, because 
of the lires and the wind blowing, the warehouse and manufactory of 
the plaintiffs was destroyed. If I mistake not, Ihere was no effort to 
unité the section boss in the action. It was done without the knowl- 
edge of the railroad company at ail, to whose action the in jury and 
négligence was directly traceable. I mention that merely to illustrate 
the "modernity" as I might say of this doctrine now so strenuously 
insisted upon by counsel who move to remand this case. 

It is a little startling to the court that an unfortunate engineer, who 
is himself dying with tuberculosis in an Atlanta hospital, is united as 
a substantial défendant to a great case involving a claim for $30,000 
for the destruction of a warehouse. Can we suppose the suit would 
hâve been brought if the tuberculosis afflicted défendant were the sole 
party who had caused the in jury? We think not. This million dollar 
Bainbridge Grocery Company would hâve charged its injuries up to 
profit and loss, and the courts would not hâve been troubled with the 
case at ail. But there is another défendant, and that is the Atlantic 
Coast Line Railroad, It does not hâve tuberculosis. At the présent it 
is in a high state of solvency. In this case the averment is made, not 
only against the railroad, but against the engineer, and in a great many 
of thèse cases now thèse poor employés of the railroad company are 
harassed and made anxious and distressed in whatever locality their 
dangerous work and occupation may lead them by the reflection that 
suitors in various courts are uniting them personally in actions with 

*For other cases see same topic & § numbeh in Dec. & Am, Digs, 1907 to date, & Hep'r Indexes 
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the défendant company. I think the courts, some of them, hâve gone 
entirely too far in sustaining joinders of that character, when it is ob- 
viously clear that such joiilders are made for the purpose of defeating 
the constitutional jurisdiction of the United States courts in controver- 
sies between citizens of différent states. Now, it is very true that there 
are cases, many cases where there is a substantial joinder, and where 
the oourt should maintain, as far as it can, the right of the plaintiff to 
hâve his Case tried in thè state court. Several such cases were passed 
upon by this court in the case of Atlantic Coast Line Railroad Co. v. 
Daniels et al., 175 Fed. 302, 303, froni which a oortion of the décision 
has been excerpted by counsel for the plaintiff hère in their interesting 
observations. In that case I held : 

"A pétition for removalls flled on behalf merely of one of the défendants; 
that Is, the nonresident rallway company. It Is based upon the ground only 
of dlverslty of cltlzenship. Nothlng Is sald before Judge Freeman of the state 
court about sham défendants. Nothlng is sald In the pétition for removal about 
a fraudulent scheme to defeat the jurisdiction of the United States court, and. a 
citizen of Georgla being a party défendant, that emlnent jurlst, on the record 
before hlm, I thlnk, properly refused to remove the cases. Then an applica- 
tion Is made to thls court, entirely Independently of the proceedlng before hlm, 
on what Is termed an 'anclllary bill' for an Injunctlon, and upon the averments 
that there are sham défendants, and the Uke, we are asUed to enjoln the pro- 
ceedlng In the state court. It does not oceur to me that thls Is a case where 
that power should be exerclsed. It could be exércised. It was exercised In 
the case of Balley (Atlantic Coast I,lne By. Co. v. Balley [C. C] 151 Fed. 
891) so frequently referred to by counsel for complalnants, but lu that case 
it appeared from the face of the record that there was no cause of action 
against one of the défendants jolned. It may be that counsel had In mlnd 
the joining of thèse défendants to ke&p the case In the court which they pre- 
ferred and to defeat the jurisdiction of thls court. If, however, they are sub- 
stantial défendants, If tliey really and aetually, as alleged, contributed to 
the injury, it does not appear to me that plaiiitift's are denied their légal 
right to hâve such wrongful eonduct passed on in the state court." 

Now, is this engineer a substantial défendant? In other words, is he 
a necessary party? Could not ail the rights of the plaintiff and défend- 
ant be determined in this court, which had original jurisdiction as well 
as jurisdiction on removal by the Atlantic Coast Line Railroad Compa- 
ny? If the suit had been brought against the Atlantic Coast Line by 
an original proceeding hère, would the case hâve been def eated upon 
the ground that the engineer was a necessary party, and that he ought 
to hâve been joined? If he was a necessary party, he must hâve been 
joined. But was he a necessary party? Not at ail. So the case is 
severable. The suit might hâve been hère brought by original process, 
and the engineer might never hâve been hère save perhaps as a wit- 
ness in the case. Must, then, this proceeding be annulled hère and 
the case remanded to the state court by the unnecessary and superflu- 
ous addition to the record of a wholly unnecessary défendant? It is 
perfectly obvions that no substantial relief is claimed against him. 
The Coast Line Railroad Company is to pay the plaintiff if any judg- 
ment is obtained. And stronger than anything I hâve said it seems 
to me that the averments Of the déclaration show that it is a substan- 
tial case against the Coast Line Railroad, not for the misconduct of its 
engineer, who is in the transportation or locomotive department of 
the railroad, but because of a defect in machinery. That is in another 
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and entirely différent department. Taking the déclaration of the 
plaintiff as strongly as possible, it is alleged: 

"Petltioner allèges that the injury and damage hereln complained of was 
caused by the joint négligence of the said Atlantic Coast Line Rallroad Com- 
pany and the sald H. S. Du Bose in the following particulars, to wlt: (a) In 
operating at the time and place alleged au engine which was improperly 
equipped, lu that the spark arrester would not arrest the spaiiis emitted from 
said engine, and did not do so on this occasion." 

The négligence charged tliere against the engineer is that he operated 
the engine. Another ground of négligence, but against the company, is 
that there was not a proper spark arrester. This présents the true, the 
controlling, issue. If such instrumentalities were as fine as the deveî- 
opment of the art of locomotive building has probably made them, and 
as the proof would probably show, no conduct of the engineer could 
bave produced the conflagration which resulted because of the absence 
of a suitable spark arrester. It is further alleged : 

"(b) In so negligently handling and operating said engine at said time and 
place as to cause a great and unnecessary amount of sparks to be emitted." 

How operating and handling? What greater portion of sparks 
were emitted ? Did the sparks negligently emitted set the building on 
fire? How can it be said that the engineer is to blâme for that, and 
that there is such a substantial cause of action against him that the 
■controversy is not severable? I think it is severable. I think that the 
case is against the Atlantic Coast Line Railroad Company, and we 
would hâve had jurisdiction hère if it had been originally brought hère, 
of course, but be that as it may, clearly there is no obligation on the 
court whatever to remand it. 
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SAME V. HUDSON RIVER BLECÏRIO POWER CO. 

(Circuit Court, K. D. New York. October 29, 1910.) 

COUETS (§ 50S*) RESTB.^ININO SUITS— FEDERAL AKD STATE COUKTft— OONCUB- 

BENT Jurisdiction— Statutes. 

Rev. St. § 720 (U. S. Comp. St. 1901, p. 581), provides that an injunc- 
tion shall not be granted by any fédéral court to stay proceedlngs in 
any court of a state, except where such injunction would be authorized 
by any law relatlng to proceedings in bankruptcy. Section 716 says 
that the fédéral court shall hâve power to issue ail writs not specifically 
provided for by statute, which may be necessary for the exercise of their 
respective Jurisdictions and agreeable to the usages and principles of 
law. Held, that section 720 was modlfled by section 716, and hence, 
where a fédéral court, in the exercise of its concurrent jurisdiction, has 
taken possession of ail the property of certain corporations in receiver- 
ship proceedings, It will enjoln the prosecution of suits against such cor- 
porations in tiie State court, by which the property so taken may be 
seriously impaired and the opérations of the receiver seriously interfer- 
ed wlth. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 508.* 
Enjolning proceedings in state courts, see notes to Gardner v. Second 
Nat. Bank, 16 C. C. A. 90 ; Central Trust Co. v. Grantham, 27 C. C. A. 
575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

•For otUer cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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In Equity. Suits by Eben H. Gay and another against the Hudson 
River Electric Power Company and others. Application by defend- 
ant's receivers for an injunction restraining prosecution of certain suits 
at law in the Suprême Court of New York. Application granted. 

See, also, 180 Eed. 223. 

Application by the receivers of the défendants, on return of order to show 
cause, for an injunction restraining certain parties from prosecutlng a suit 
In the Suprême Court of the state of New York, commenced by sunimous 
on the day the bills of complaint herein were presented and an application 
made to this court for a receiver to take possession of and control and oper- 
ate ail the property of the défendants, and which application resulted in the 
appointment of receivers, their taking possession, and thelr continued pos- 
session, operating ail sueh properties under the order of this court. ïhe 
effeet of a decree in the state court for the plaintiffs there, if operative, 
would be to restriet and limit, if not prohibit, the use and opération of much 
of the property of the défendants now in the isossession of this court through 
its receivers. 

Abram J. Rose and Geo. B. Curtiss, for receivers. 

Frank L. Bell, for plaintiffs in the action in the state court. 

RAY, District Judge (after stating the facts as above). This court, 
on the bills of complaint herein and other papers, the complainants 
being citizens of the state of Massachusetts and défendants citizens of 
the state of New York, granted an order to show cause why receivers 
of the various properties of ail the défendants herein should not be 
appointed, with power to take possession of and operate such prop- 
erties, etc. The bill alleged that ail the eight -défendant companies 
were being operated as one, under one management and indirectly 
through one ownership, by way of control and ownership of stock, 
etc., and that such corporations were insolvent, and that their proper- 
ties were being mismanaged and wasted, etc. This application re- 
sulted in the appointment of receivers on the 29th day of October, 
1908, and their qualification as such. They immediately took posses- 
sion of such properties by order of this court, and hâve been in pos- 
session thereof and operating them since. Thèse properties consist 
in the main of water powers and plants generating and supplying elec- 
tricity and electric power mainly on and along the Hudson river. The 
dam at Spiers Falls, on that river, holds back the water of the river, 
except in times of high water, and except as discharged by the ordi- 
nary running of the plants of some of the défendants. The said 
corporations supply electrical power and Hght to the public and are 
quasi public corporations. 

On the same day such order to show cause was granted Finch, 
Pruyn & Co., Incorporated, the Union Bag & Paper Company, and 
International Paper Company commenced an action in the Suprême 
Court of the state of New York against Hudson River Electric Power 
Company, Hudson River Water Power Company, and Hudson River 
Electric Company, three of the défendants in this action, by the service 
of a summons, and thereafter, and after the appointment of such re- 
ceivers by this court in this action, and after such receivers had gone 
into possession of such properties, served their complaint, in which 
they allège that said companies are by their dams, flowage, etc., un- 
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lawfully using, holding back, and diverting the said waters of sald 
river, to the great damage of said plaintifFs, and the prayer for rehef 
is that the said named Hudson River Companies be enjoined from 
holding back and using the water aforesaid as they hâve heretofore 
done and are now doing, and that their use of the water and of said 
water powers and plants be regulated by a decree of said Suprême 
Court of the state of New York. 

The plaintiflfs in such action in the Suprême Court are pressing same 
for trial and noticing same for trial, and if such action is brought to 
trial in said state court, and results in a judgment and decree in favor 
of said plaintiffs, it is évident that the said receivers appointed by this 
court will, as to the use of such water powers, be subject to and under 
the control and direction of the Suprême Court of the state of New 
York, and not that of the Circuit Court of the United States and that 
the value of such properties afïected by such action will, if said plain- 
tififs are successful, be seriously aflfected, and the rights and interests 
of such Hudson River Companies and of their mortgagees and mort- 
gage bondholders seriously impaired, and the opérations of said receiv- 
ers seriously interfered with. 

The question is, in view of section 720, Rev. St. (U. S. Comp. St. 
1901, p. 581) reading as foUows : 

"The wiit of Injunction shall not be granted by anj' court of the United 
States to stay proceedinss in nny court of a State, except in cases where sueh 
injunction may be authorized by any law relating to proceedings In bank- 
ruptcy" 

—and of section 716, Rev. St. (U. S. Comp. St. 1901, p. 580), reading 
as f ollows : 

"The Suprême Court and the Circuit and District Courts sliall hâve power 
to issue writs of seire facias. They shall also liave power to issue ail writs 
not speciflc-ally provided for by statute, whicli inay be necessary for the ex- 
ercise of their respective jurlsdlctioiis, and agreeable to the usages and prin- 
ciples of law" 

— has this court power to grant an injunction or writ of injunction re- 
straining the said plaintiffs in the action in the state court from fur- 
ther prosecuting such suit in that court? 

In Julian v. Central Trust Co., 193 U. S. 93, 112, 24 Sup. Ct. 399, 
407, 48 L. Ed. 639, it was decided that: 

"Where the fédéral court acts in aid of Its ovvn jurisdiction and to render 
its decree effectuai, it may, notwithstanding section 720, Rev. St., restrain 
ail proceedings in a state court which hâve the efCect of defeating or impalr- 
ing its jurisdiction." 

The Suprême Court cites and approves, on this point, Sharon v. 
Terry (C. C.) 3G Fed. 337, 1 L. R. A. 572 ; French v. Hay, 22 Wall. 
250, 22 L. Ed. 857 ; Dietzsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 
497. 

In the case at bar the Circuit Court of the United States has the 
lawful possession of ail the property in question, and by its receivers 
is operating and managing it, and in that court mortgages thereon 
securing mortgage bonds are being foreclosed, and in such ancillary 
.suits of foreclosure the same receivers hâve been appointed. The state 
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court has no possession of the property. In 1 Rose's Code of Fédéral 
Procédure, p. 169, § 20, note "c," it is said: 

"So, where a fédéral court by priorlty or possession of the res In contro- 
versy lias aeanlred exclusive power to proceed, it vvill restrain the parties 
f rom proceedings in the state court." 

In Wabash R. Co. v. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 
182, 52 L. Ed. 379, the court held : 

"The taklng possession hy a court of compétent jurisdiction of property 
through Its offlcers withdraws that property from the jurlsaictlon of ail oth- 
er courts, and the latter, though of concurrent jurisdiction, cannot disturb 
that possession, duriug the continuanee whereof tlie court originally acqulr- 
Ing jurisdiction Is compétent to hear and détermine ail questions respecting 
the title, possession, and control of the property. * • * The possession 
of property in the Circuit Court [of the United States] carrles with It the 
exclusive jurisdiction to détermine ail judielal questions concerning it," etc. 

It seems to me clear that section 716, Rev. St., modifies section 720, 
and that, in the light of the décisions, the Circuit Court, having taken 
possession of ail the property in question, and being lawfully engaged 
in operating it, may and should enjoin the parties in question from fur- 
ther prosecuting the suit in the state court, and that it must do this 
to protect the lawful exercise of fédéral jurisdiction. 

Motion granted. 



STOCKTON V. PENNSYLVANIA R. (X). 
(Circuit Court, D. New Jersey. May 26, 1910.) 

1. New Trial (§ 74*) — Damages— Review bt Cotjet. 

Under a state statute authorizing the jury, in an action for wrongful 
death, to glve such damages as they shall deem fair and just with réf- 
érence to the pecnniary injury resulting from the death to the wlfe and 
next of kln of the deceased person, the court wlU not interfère with the 
discrétion of the jurj' In flxlng the amount of the damages unless it has 
been palpably abused. 

[Ekî. Note. — For other cases, see New Trial, Cent. Dlg. § 150 ; Dec. Dig. 
§ 74.*] 

2. Death (§ 99*) — Wbongful I>eath — Damages— Excessiveness. 

A New Jersey statute authorizes a jury, in an action for wrongful 
death, to give such damages as they shall deem falr and just with réf- 
érence to the pecnniary Injui-y resulting from the death to the wife and 
next of kln of the deceased person. Deceased was killed in his thlrty- 
fourth year. He was in a normal state of health, unmarried, and his 
next of kln were his widowed mother. brothers and sisters of the whole 
and half blood, and the children of deceased brothers and sisters. He 
lived with his mother part of the tlme and she was the object of his 
bounty. He had been employed by an Insurance company for more than 
12 years and had become manager of one of the company's territorial 
divisions with an annual salary of $2,000. The expectancy of deceased 
and his mother being shown, the court charged that the recovei-y was 
conflned to the' actual probable pecnniary loss suffered by the next of 
kln. Beld, that a verdict for plaintifC flxlng the damages at $12,000 was 
not so excessive as to Indlcate that the jury disregarded the instruction 
and did not find that such amount was the actual probable pecnniary loss. 

[Ed. Note.— For other cases, see Death, Cent Dlg. §§ 125-130; Dec. Dig. 
I 99.*] 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by Richard Stockton, as administrator, against the 
Pennsylvania Railroad Company. On rule to show cause why the 
verdict should not be set aside as excessive. Rule dismissed. 

Franli S. Katzetibàch, Jr., for plaintiff. 
James Vredenburgh, for défendant. 

RËLLSTAB, District Judge. The jury found the défendant guilty 
of négligence resulting in the death of the plaintiflE's testate, and fixed 
the damages at $12,000. 

The deceased was unmarried. His next of kin were his widowed 
mother, and brothers and sisters of the whole and half blood, and 
children of deCeased brothers and sisters. His mother, with whom he 
lived a part of his time, had been the object of his bounty, He was in 
his thirty-fourth year at the time of his death, and in a normal state 
of health. His expectancy of life, by accepted tables of mortality, 
was 31.68, and that of his mother, 10.23. He had been employed by 
the Prudential Insurance Company for more than 12 years, beginning 
in a humble capacity and being successively advanced in position and 
compensation until at the time of his death, he was manager of one 
of the territorial divisions of such company, with an annual salary of 
$2,000. 

The basis of this action is a local statute which authorizes the jury 
to "give such damages as they shall deem fair and just with référence 
to the pecuniary injury resulting from the death, to the wife and next 
of kin of such deceased person." The state courts hâve held that the 
the injury to be thus recovered for is "the deprivation of a reasonable 
expectation of pecuniary advantage which would hâve resulted by a 
continuance of the life of deceased." Paulmier v. Erie Ry. Co., 34 
N. J. Law, 151 ; Demarest v. Little, 47 N. J. Law, 28. The court 
said in thèse cases : 

"A difficult task is thereby imposed upon the jury, for they are ohliged to 
détermine probablllties, and mnst to a large estent form their estlmate of 
damages on conjectures and uncertalntles." 

At the trial the court, affirming the request of the défendant, 
charged the jury, inter alla: 

"The recovery In this cause is confined to the actual probable pecuniary 
loss suffered by the next of kin." 

Counsel for the défendant insists that this verdict évidences that the 
jury disregarded such instruction; but I fail to see anything in the 
case that warrants such a conclusion. The jury were not bound by 
any fixed and précise rules in estimating the amount of damages, save 
by the statutory limitation. The limitation is the pecuniary injury, 
but the injunction upon the jury is that in giving damages they shall 
act fairly and justly in référence to such injury. What is fair and 
just dépends upon the particular facts of each case. The jury were to 
take into considération ail the probabilities on the question of the 
pecuniary loss sustained by the next of kiri by the prématuré taking ofif 
of the deceased. Thèse probabilities involve the expectancy of his 
life, as well as that of his mother, as influenced by their condition of 
health, as well as the average years indicated by the tables of mor- 
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tality; his then earning power being increased or dimïnîsheJ during 
such expectancy; sickness or accident as increasing his personal ex- 
penses or diminishing his earning power; marriage or other causes 
that might influence him to change the direction of his bounty, or the 
decreasing of the amount of his benefactions to his mother and next 
of kin. The presumption is in favor of the verdict. 

The court .will not interfère with the discrétion of the jury in fixing 
the amount of the damages unless it has been palpably abused. Or, 
using the language of Justice Gummere in Graham v. Consolidated 
Tract. Co., 63 N. J. Law, 90, 92, 40 Atl. 773, 774: 

"ITie court never dlsturbs the verdict beeause it would hâve assessed th» 
damages at a différent amount If It had been sitting as a jury. It only In- 
terfères where the verdict Is so out of the way as to justify the inferenc» 
that It Is the resuit of passion, préjudice, partlality, or corruption." 

There is nothing in the case that suggests that the jury, in perform- 
ing this most difficult duty, disregarded the rules of law laid down by 
the court, or that they did not act conscientiously or even intelligently 
in applying such rules. 

The rule is dismissed. 



UNITED STATES v., ATLANTIC OOAST lilNB R. CO. 

(District Court, S. D. Georgia, S. W. D. May 14, 1910.) 

Raïuîoads (§ 254*) — Action FOR Penalty— Dieected Vkedict. 

An action by the government against a railroad Company to recover 
penaltles for violations of the safety appllance act (Act March 2, 1893, 
c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]) is a civil action, so 
that, the government having produced évidence to sustaln each of the 
counts In its declairation, and the défendant having fntroduced no testl- 
mony, the government is entitled to a directed verdict. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. §254.*] 

The United States sued the Atlantic Coast Line Railroad Company, 
in 20 counts, to recover the sum of $100 in each count for 20 violations 
of what is commonly called the "Safety Appliance Act." The govern- 
ment produced «vidence to sustain each of the counts in the déclara- 
tion. The défendant introduced no évidence. A motion was made in 
behalf of the government for the direction of a verdict in its favor. 
Motion granted. 

Robert E. Storrs, Asst. U. S. Atty.,and Roscoe F. Walter, Spécial 
Asst. U. S. Atty. ; 

Bennet & Branch and Talley & Heyward, for défendant. 

SPEER, District Judge (orally). The law on this subject, as an- 
nounced by Mr. Justice Harlan, in stating the conclusions of the court 
in Hepner v. United States, 213 U. S., on page 114, 29 Sup. Ct., on 
page 479, 53 L,. Ed. 720, after summing up ail the authorities, is : 

"Tf, In a civil action to recover a penalty, the défendant is entitled, the 
évidence being undlsputed, to hâve a peremptory Instruction in his behalf, 
it Is difficult to perçoive why the government Is not entitled to a peremptory 

•For otliar cmm m« lun* toplc b i nvmbsb In Dec. & Am. Dlga. 1907 to date, t Rep'r Indexes 
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instruction in its favor, wtiere the undlsputed testimony left no facts for 
the jury to consider, but establislied, beyond ail question and as matter of 
law, its rlght to judgment for tlie prescribed penalty." 

This is a civil case ; otherwise, there would hâve been an indictment. 
The reasoning of the Suprême Court and its conclusion is controlling 
on my action. The évidence hère is singularly clear, and absolutely 
uncontradicted on the 20 counts, and on the 20 counts the government 
has made out its case — ^that the railroad company did in fact run out 
cars upon which the safety equipment required by the act of Congress 
was in such condition that it could not hâve protected the operatives 
from the danger of death and mutilation, from which this benevolent 
law seeks to protect them. It is also in évidence, while the equipment 
was thus ineffective, that the slightest effort to repair the defects would 
hâve remedied them, and danger to life and limb would hâve been 
avoided. If the court neglects to enforce the great purpose which 
moves the framers of our laws to protect the people from the négli- 
gence or indifférence of those in control of the powerful and dangerous 
engines of modem transportation, the benefits of those laws will be 
lost to the public for the présent time, and possibly for the future. 
But, if the courts and the juries do their duty, the officers of the cor- 
porations, when they find there is a penalty which will be enforced, 
will very soon begin to respect the law, and hundreds of thousands 
who now labor in péril, or languish as the resuit of preventable wounds 
— the mashing and grinding of bones of the well and strong — will live 
out the normal period of their lives. 

As I understand, there has been a wonderful decrease in such mutila- 
tions and in such deaths since this law went into effect. The almost 
incredible dangers to which we are exposed may be realized when I 
tell you that it is stated that our country suffers in loss of life and limb 
every year as much as the Northern and Southern armies lost in killed 
and woundèd on the bloody fîeld of Gettysburg. Now what would be 
the effect upon the minds of the people throughout the land if they 
knew that in the process of one business, that at one place each year, 
would meet conteriding forces that would put to death at once as many 
people as were killed and wounded at Gettysburg? Why, men the 
world around would be shocked in every fiber of our natures. Yet such 
are the facts ; those are the results thèse laws are intended to protect. 
It is a great law ; it is a benign law ; it is intended to protect as fear- 
less and as worthy, if sometimes careless, class of our people, careless 
because they are always in the présence of danger, as any nation can 
produce. The défendant will not be permitted hère to whittle down 
thèse laws, or to defeat them by unnecessary technicalities. 

Thèse observations are perhaps not essential to this case. They are 
merely the views of the court. What is essential, though, is that I 
direct a verdict for the plaintiff for the full amount sued for. 

NOTE. — Since this opinion was expressed, officiai reports indicate 
that in the year ending June 30, 1910, the railroads of the country 
hâve in their opération killed 3,804 and wounded 82,374. The loss at 
Gettysburg was for the Union 3,072 killed and 14,497 wounded, or 17,- 
569 in ail ; for the Confederates, the killed there were 2,592 and the 
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woûnded 12,709, in ail 15,311. The aggregate killed and wounded of 
both armies was 32,880. Sp that deâth and wounds on the railroads oi 
this country are in one year more than 2^^ times as numerous as the 
loss on both sides froni death' and wounds at Gettysburg. 



SrOBRIS & iCO. V. WHITLEY et al. 

.Circuit Court, S. D. Georgia, W. D. June 23, 1910.) 

Account ({i 12*) — JuEisnicTioN— Bill. 

Diuity hiis no juriKdJctioii of a Mil for an apoountlng. whpre thP ac- 
cou lits are al! on one sUtc and no disc-overy is soiiglit or required; plaln- 
tiiï's renierty at lawlielng adéquate and. complète. 

fEd. Note. — For otlipr cases, see Account, Cent. DJg. |§ 62-70 ; Dec. 
Pig. 5 12.*] 

In Equity. Bill by Morris & Co. against C. R. Whitley and others. 
On demurrer to bill. Sustained. 

J. A. Ansley, Shipp & Sheppard, and Hardeman, Jones, Callaway & 
Johnston, for plaintifî. 

W. P. Wallis, Hooper & Maynard, and John R. L. Smith, for de- 
fendants. 

SPEER, District Judge (orally). This case is not difficnlt. The 
settJed rule in equity is that equity has ho jurisdiction, when the ac- 
counts are ail on one ^'de, and no discovery is sought or required. 
Now, the accounts hère are al! on one side. The Chicago packing 
house shipped thèse' people goods. They had an exact statement of 
the amount they had shipped. They had the price at which the goods 
were tô be sold. There is some claim about an alleged "overage," but 
that is uncertàin^ — the amount of the alleged overage, which the broker 
received in. excess of the priées he was to obtain, and which is in the 
nature of a "rake-off," which he would hâve been required to divide 
with the packing house. There is no prayer for discovery. At com- 
mon law the packing house would be compelled to make its proof, and 
hâve a jury pass on thé facts. This is the constitutional right of the 
défendants. 

The cases cited by Mr. Callaway in his argument do not support 
his propositioii. In each case there was the necessity for compiicated 
or difficult actounting. The one principally relied on was one decided 
by Judge Story. Witchell v. Great Works Milling & Mfg. Co., Fed. 
Cas. No. 9,6()2, 17 Fed. Cas. 49G. There the controversy was about 
the construction and improvement of a large milling property — "tliat 
the parties went on the property, and caused extensive improvements 
to be made, and buildings to be erected thereon, in pursuance of the 
instructions, and in carrying out the intentions of the members of said 
association, during the progress of which improvements the said Paine 
and Meserve were at great personal expense, and laid out and advanced 
large sums of money for the béiiefit of said association, in conséquence 
v/hereof the said association became greatly indebted to said Paine and 

'for oiher cases sae s&me topic & i miuanu in Dec. & Àm. Cigs. 1SI07 to date, & Rep'r Indexes 
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Meserve." There was an attempt to settle the account, and in pass- 
ing on the case Justice Story said : 

"In the présent case, taklng the statements of the Mil to be true, which we 
must upon the demurrer, it seems to us not only ciear that It Is a case fit for 
the interposition of a coxirt of equity, but that itis emphatically so, as one 
where a court of law could not rencler any justice In the matter, or, if any, 
it must be a very criijpled and Imperfeet redress. It is, Indeed, impossible to 
read the bill, and not to feel that some of the clalms there set up, consider- 
ing the complications and changes of interest of the parties, eannot be ade- 
quately examlned, or properly dlsposed of, except in a court of equity." 

There were plainly strong reasons for the maintenance of the bill for 
accounting there. 

In the case of Hapgood v. Berry, 157 Fed. 813, 85 C. C. A. 177, aiso 
cited by Mr. Callaway, is an extract taken from the décision of the 
Suprême Court of the United States in Kirby v. Railroad Co., 120 U. 
S. 130, 7 Sup. Ct. 430, 30 L. Ed. 569. In that case the Suprême Court 
said: 

"The clalm made by complalnant being for profits derlved from the trans- 
action of business, it is apparent the ascertainment of such profits can only 
be made by an examination of the mutual accounts of the parties to the eon- 
tract. ♦ • * Thus a mutual accounting of Ihtrieate and involved accounts 
running for a i>eriod of years must be examlned and settled before it can be 
decreed any profits hâve arlsen from the transaction of the business. It could 
hardly he contended that such accounting may be taken before a jury with 
any reasonable degree of accuracy or eertalnty of resuit." 

How différent is that from the case hère? Hère the plaintifï has 
only to prove the correctness of his account. He can put up his aud- 
itor and show that the correctness of his account was conceded. Then, 
if he can show that this man had sold some of the goods, and charged 
more for them than he had agreed to, and that he ought to hâve di- 
vided the excess charges thus obtained, he may obtain a judgment at 
law for his share. Thèse principles are elementary. There must be 
rnutuality of accounts. The accounts must be settled. Ordinarily dis- 
covery must be sought in order to enable the complaining party to 
make out his account, before jurisdiction in equity can be maintained 
on a bill for an accounting. 

It is not necessary for me to pass on the other questions in the case. 
The failure of jurisdiction in equity is fundamental and conclusive. 



In re GLISSON. 

(District Court, S. D. Georgia, W. D. June 23, 1910.) 

BANKRurTCT (§ 396*) — Exemptions— HoMESTEAD— "Dépendent Fem:al.e." 

Civ. Code Ga. 1895, § .'>912, provides that there shall be exempt from 
levy and sale of the property of every head of a family, or person having 
the care and support of dépendent females of any âge, vyho Is not the 
head of a family, realty or personalty, or both, to the value in the ag- 
gregate of $1,600. Hcld, that where a bankrupt son lived alone wlth his 
mother and provided for her protection, though she was not dépendent 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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on hlm for flnancial support, he nevertheless cared for a dépendent fe- 
male, and was entitled to the exemption of his homestead. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 396.* 
For other définitions, see Words and Plirases, vol. 2, pp. 1991-1993.] 

In the matter of bankruptcy proceedings against George W. Glis- 
son. On objection to a referee's décision disallowing a homestead to 
the bankrupt. Reversed. 

Lane & Park, for objecting creditors. 

John R. L,. Smith and W. P. Wallis, for bankrupt. 

SPEER, District Judge (orally). The Constitution of Georgia pro- 
vides : 

"Theré shall be exempt from levy and sale, by virtue of any proeess what- 
ever under the laws of thls state, except as herelnaf ter excepted, of the prop- 
erty of every head of a family, or guardian or trustée of a family of mlnor 
C'hildren, or every aged or infirm person, or persou having the care and sup- 
port of dépendent females of any âge, who is not the head of a family, realty 
or personalty, or both. to the value in the aggregate of sixteen hundred dol- 
lars." Civ. Code Ga. § 5912. 

Now, I may be wrong in this. It is a new question ; but we hâve 
to décide new questions when they arise. It appears to me that the 
framers of the Constitution attempted to reward, not only the man 
who is Supporting a dépendent persoti, but a man who is caring for 
dépendent females of any âge. Now, can it be denied that in our 
Southern country a woman of any âge who lives in the country needs 
thg constant care of a man ? Those who disregard that necessity rea- 
lize very little of the dangerous condition of society hère. It is not 
always financial dependence that gives a homestead. There is the trus- 
tée of a family of minor children. He is entitled to a homestc d, 
whether they are dépendent upon him or not. If he is the trustée, he 
stands in a fiduciary relation toward the minor children. Hefe in this 
case the son stands in the same relation to his mother. They live in 
the same home. There are no other people there. The daughters 
liave married and gone away to their husbands and children. When 
the shades of evening begin to fall, and the solitude of night environs 
her lonely home, her condition would be pitiable indeed if it were not 
for the care of the manly son. 

I think it is in contemplation of law that he is entitled to his home- 
stead. It may be said that she is not dépendent upon him in a financial 
sensé. He may be the récipient of her bounty. How gladly she gives 
it to him ! And how wretched she would be if protection was forced to 
be elsewhere ! The court thinks that is a benefit which the law gives 
her, and so far as the action of this court is concerned he is, because 
of his relations to his mother, held entitled to his homestead. I do not 
think the référée took the broad, philosophical view of this great social 
question which he ought to bave donc. This court will always be 
careful to provide if possible for those men who, while not strictly 
heads of familles, yet hâve the natural and righteous care of dépendent 
females. 

You can take an order accordingly. 

•For other cases see same topic &, % numeee in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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UNITED STATIîS v. PETERSON. 

(Circuit Court of Appeals, Eightli Circuit. October 11, 1910.) 

No. 3,318. 

Aliens (§ 68*) — Nattjralization— Peoceedings — Time— Membeb of Navt ob 
Marine Corps. 

Act Oong. June 29, 1908, c. 3592, 34 Stat .590 (U. S. Comp. St. Supp. 
1909, p. 477), to provlde for a uniform rule for the iiaturalization of alieus 
tliroughout the United States, déclares, in section 4, that an alien may lie 
admitted to become a citizen of tbe United States In the followinfr manner, 
and "not otherwise." HeM, that the provision of such act requlrlng no- 
tice of the pétition to be posted for 90 days prior to hearing was applica- 
ble to an alien applying for citizenship under Ac-t Cong. July 2(5. 1804, c. 
165, 28 Stat, 124 (U. S. Comp. St. 1901, p. 1332), providing that service in 
the nayy or marine corps for a specifled term, and honoraHe diseharge. 
shall be counted as résidence, and shall entltle an alien having other nec- 
essary requisites to citizenship. 

[Ed. Note. — For other cases, see Alieus, Dec. Dig, § 68.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Application by Charles Peterson for admission to citizenship. From 
an order granting the application, the United States brings error. 
Reversed. 

Charles C. Houpt, for the United States. 

Before HOOK and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This writ of error is prosecuted to secure 
a review of an order admitting Charles Peterson to citizenship. His 
application was made under the provisions of the naval appropriation 
act, approved July 26, 1894 (Act July 26, 1894, c. 165, 28 Stat. 124 
[U. S. Comp. St. 1901, p. 1332]), which reads as follows : 

"Any alien of the âge of twenty-one years and upward who has enlisted or 
may enlist in the United States navy or marine corps, and has served or may 
hereafter serve flve consec"jtive years in the United States navy or one enlist- 
ment in the United States marine corps, and has heen or may hereafter be 
honorably discharged, shall be admitted to become a citizen of tlie United 
States upon his pétition, without any previous déclaration of his intention 
to become such ; and the court admitting such alien shall, in addition to proof 
of good moral character, be satistied by compétent proof of such person's serv- 
ice In and honorable discharge from the Undted States navy or marine corps." 

His pétition, disclosing facts bringing him within the purview of 
this statute, was called for hearing on August 23, 1909, 13 days only 
after it was filed. A représentative of the government appeared, as 
he was authorized to do by the gênerai appropriation act of Mardi 
4, 1907 (Act March 4, 1907, c. 2918, 34 Stat. 1293, 1361), and ob- 
jected to the hearing, on the ground that notice thereof had not been 
posted for 90 davs as required by section 5 of the act of June 29, 1906 
(Act June 29, 1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp. 1909, 
p. 477]). The trial court overruled this objection, heard the évidence, 
and made an order admitting him to citizenship. Was this error? 

•For other cases see same topic & | kumbee in Dec. & Am. Digs. 1907 to date, & K«p'r Indexes 
182 P.— 19 
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The provision of the appropriation act in question was made ob- 
viously for the purpose of pntting our sailors on a party with our 
soldiers. It réheved the former, as it had already relieved the latter 
(section 2166, Rev. St. 1878 [U. S. Comp. St. 1901, p. 1331]), from 
the performance of certain conditions Hke déclaration of intention, 
résidence in the United States and state and perhaps others of like 
character. It made no provision for securing an adjudication of the 
right to citizenship, but left existing procédure for that purpose (sec- 
tion 2165 et seq., Rev. St. 1878 [U. S. Comp. St. 1901, p. 1339]) un- 
affected. Subsequently, in 1906, the gênerai provisions of the Re- 
vised Statutes governing procédure were repealed, and the act of 
June 39, 1906, substituted. The title to the last-mentioned act dis- 
closes that it was intended to apply generally. It reads : 

"An aet to establisli a Bureau of Immigration and Naturalization, and to 
provide for a uniform rule for the naturalization of aliens throughout the 
United States." 

Section 4 provides : 

"That an alien may be admltted to become a citizen of the United States In 
the following manner and not otherwise." 

Then follow certain provisions concerning the character of the pé- 
tition to be fîled in court, after which comes section 5, which reads 
thus: 

"That the clerlc of the court shall, Immediately after filing the pétition, give 
notice thereof by posting In a pnblic and conspicuous place in hls office, or In 
the building in which his office is situated, uiider an appropriate heading, the 
liame, nativlty, and résidence of the alien, the date and place of his arrivai 
in the United States, and the date, as nearly as may be, for the final hearing 
of his pétition, and the names of witnesses whom the applicant expccts to sum- 
mon in his behalf ; and the clerk shall, if the applicant requests it, issue a 
subpœna for the witnesses so nanied by the said applicant to appear upon the 
day S€t for the final hearing, but In case such wltne.sses cannot be produced 
upon the final hearing other witnesses may be summoned." 

There appears to be no répugnance between the provisions of the 
act of 1894 and those of the act of 1906. The first confers the right 
and the second the remedy. The fundamental title to the right, wheth- 
er by virtue of having been a soldSer or a sailor or having resided in 
thi's country the specified number of years, may require some little 
variation in the averments of the pétition or notice to be given ; but it 
is not perceived how this circumstance prevents the application of both 
acts to a case like the présent. 

Under the old law^ (section 3165 et seq.) an alien could présent his 
pétition for naturalization to the court and hâve it heard forthwith, 
without notice to the government, and ex parte. As a natural resuit 
gross abuses intervened and much fraudulent naturalization followed. 
An illustration is found in the cases of Barrett, Dolan, and Garrett v. 
United States, 69 C. C. A. 374, 133 Fed. 440. To correct thèse abuses 
the act of 1906 was enacted. This required great particularity in 
allégations of the pétition disclosing the right to naturalization, pub- 
lication of notice for 90 days of the filing of the pétition and of the 
time when it would be heard in court, and a public trial with a rep- 
résentative of the government présent and participating. 
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It is not perceived why ail this salutary procédure is not as ap- 
posite to the case where an alien founds his right to citizenship on 
service in the army or navy as where he founds it on continued rési- 
dence in this country for the required period of time. It is quite con- 
ceivable that a discharged soldier or sailor might be a polygamist or 
an anarchist or otherwisè fall within the prohibitions of the act of 
1906, and it is not likely that Congress intended to exempt them from 
the rigorous investigation provided for in that act. The language 
there employed is comprehensive and emphatic. A "uniform rule" is 
provided "An alien" may be admitted to citizenship in the manner 
prescribed, "and not otherwisè." 

A wise public policy undoubtedly inspired the enactment of this 
law. Its intent, gathered from the unambiguous language employed, 
subjects ail aliens to a public, drastic, and thorough examination touch- 
ing their qualifications for citizenshin before that priceless boon is 
conferred upon them. It is not our province to thwart this public 
policy by reading unwarranted or doubtful exceptions into the act. 

The order appealed from is reversed, and the case is remanded for 
further proceedings. 



tîHIOAGO, B. & Q. R. 00. V. BOA KO OF SUP'RS OF APPANOOSE COUNTY, 

10 W A, et al. 

<Clrcuit Court of Appeals, Riglith Circuit. April 8, 1010. On Pétition of 
riaiutilï in Error to Modify Opinion, September 21, 1010.) 

No. 3,099. 

1. Courts (§ 3G.5*) — Watees and Watek Coueses (§ 38*) — Fédéral Courts— 

BlATE bEi lisions. 

Uuder the law of lowa as established by décision, which will be fol- 
lowed by tbe fedei-al courts in tliat state in matters relatiiig to public 
drains, if surface wnter iu fact uiiifornily flows off over a given course, 
having reasouable liuiits as to widtli, tlie Une of its flow constltutes a 
"waier course." 

[Kd. Note. — For other cases, see Courts, Cent. Dig. §§ 950-971 ; Dec 
Dig. § SGJ;* Waters and Water Courses, Cent. Dig. § 30; Dec. Dlg. {, 
38.* 

Pot other définitions, see Words and Phrases, vol. 8, pp. 7410-7413, 
7833.] 

2. ïlMiNENT Domain (§ 103*) — Condemnation of Right or Way for Drain- 

age DiTCH — Eléments of Compensation — Crossing Railroad. 

In proceedings to condenm right of way for a public drainage ditch 
across a railroad the company is not entitled to be awarded as damages 
the expense of building a new bridge over the ditch, but its damages are 
couflned to the value of the easeiuent across its right of way, regardless 
of whether or not the ditch follows a natural water course over its right 
of way. 

[Ed. Note. — For other cases, see Emlnent Domain, Cent. Dig. §§ 274r- 
277; Dec. Dig. § 103.*] 

3. Railroads (§§ 96, 108*) — Construction and Maintenance— Expense dp 

Ceossings over Highways and Public Drains. 

A railroad corporation takes its franchise authorizing It to construct 
and maiutain its road subject to the duty of making such modifications in 

•For otber cases ece same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexam 
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Its roadbed, wliether the same consists of trestle or grade, as may be nec- 
essary to carrj' the same across such public improvemeuts as higUways 
and public drains thereafter established. 

[Ed. Note.— For other cases, see RaUroads, Cent. Dig. §§ 284-290, 333- 
33ti; Dec. Dig. §§ 96, 108.*] 

On Pétition of Plaintifl In Brror to Modify Opinion. 

4. Courts (§ 107*) — Opinions as Evidfnce of Law— Obiter Dictum. 

It is not the practice of courts to rest their décisions upon a single 
ground, or upon the narrowest possible basls of faet ; but, on the con- 
trary, every considération which is directly controlling of the actual is- 
sue tendered is a legitimate ratio decidendi, and any matter of fact or of 
law thus presented which would defeat the claim of the plaintifl: is ger- 
mane to the issue, and the court's opinion thereon is not obiter dictum, 
althongh the opinion also disposes of other questions in a mauner which 
would be determlnative of the case. 

[Ed. Note. — For other casesi, see Courts, Dec. Dig. § 107.*] 

5. Drains (§ 2*) — Establishment and Maintenance— Iowa Stattjte. 

Act Iowa April 2, 1907 (Laws 1907, c. 95), which requlres drains, in 
Crossing the right of way of a railroad, to be located at the place of the 
natural waterway across such right of way, has no application to a drain 
which had been established and lu part constructed before the statute was 
passed. 

[Ed. Note. — For other cases, see Drains, Dec. Dig. § 2.*] 

Sanborn, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the South- 
ern District of Iowa. 

Proceedings before the Board of Supervisors of Appanoose County, 
Iowa, to estabHsh a drainage ditch. From an award of damages by 
appraisers to the Chicago, Burlington & Quincy Railroad Company 
that Company appealed and removed the cause into the fédéral court. 
From the judgment of that court (170 Fed. 665), it brings error. Af- 
firmed. 

See, also, 183 Fed. 301. 

On the 4th day of June, 1904, the owners of land situated In the Chariton 
V'alley, Iowa, flled a pétition with the défendant, board of supervisors, praying 
the establishment and construction of a ditch to drain that district. The river 
at this section runs substantially north and south, having a valley about two 
miles wide. The stream winds along the western bluff in a very crooked 
course. The Chicago, Burlington & Quincy Kailroad Company has two brauch 
Unes which cross the district in a gênerai east and west direction, and are in- 
tersected by the proposed drain, the north Une being known as the "Kansas 
City Branch," and the south Une as the "Keokuk & Western Branch." Each 
branch has two trestles in the valley, one over the river, and the other over a 
stream and lowlands about a mile east of the river. The proposed drain passed 
beneath thèse eastern trestles. The Chariton Valley bas been subject to ruin- 
ons floods, sometimes filling the lowlands from bluff to bluff to the depth of 
several feet. Thèse inundations were not only disastrous to farms, but also 
caused serions Injury to the trestles and grade of the plaintiff's roads. The 
drainage ditch taps the eastern bank of the river about a mile north of the 
tracks, and runs in a southerly course wlthout any sharp curves for seven 
miles, where it again rejoins the river. It was the opinion of the drainage au- 
thorities that this ditch would not only double the channel of the river, but 
that owmg to its straight ^course the water would pass througli it rapldly, anil 
thus prevent or quickly relieve the overflows. Upon the flliug of the pétition 
and plan for the drain, the county auditor, in obédience to the local statute, 

•For otber cases see same toplc & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r inilexea 
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served notice upon the rallroad company to flle its daim for any damage whifh 
it would suffer from the construction of tlie improvement. In response to this 
notice the company presented a pétition wherein it claimed damages not only 
for the value of the land occupied by the drain, but also for the cost of con- 
structing and maintalning new bridges with spans and concrète plers over the 
ditch. Its claim amounted to $45,000 for each branch. In due time a board 
of appraisers was appointed to view the course of the drain and estimate the 
damage to be caused by its construction. This board assessed the plaiutilï's 
damages in the case of one branch line at $82.90 and the other $112.50. Thèse 
sums seem to hâve c-overed simply the damage to the right of way lying below 
the trestle, and included nothing for damages accruing to the superstructure. 
The board of supervisors, by resolution, approved this appraisement. There- 
upon the railroad company, in accordance with tlie local statute, appealed from 
the décision to the district court of the county, and, upon the record being 
filed there, removed the case to the fédéral court. The action was tried witb- 
out a jury, pursuant to written stipulation. The court made elaborate findings 
of fact, among other things that the expense of cutting the trestle for the con- 
struction of the drain was, for one branch, $410, and for the other, $488.22, 
and that the cost of building new bridges over the drain, with spans supported 
by concrète abutments, would be in each case $17,924, and that the annual cost 
of maintaining each bridge would be $.36, which, capitalized at 5 per cent., 
would require $720. The railroad company claimed that It should be allowed 
thèse sums as damages accruing to it from the construction of the drain. The 
claim was denied by the trial court, and judgment entered affirmiug the déci- 
sion of the board of supervisors. The présent writ of error is brought to re- 
view that judgment. 

H. H. Trimble (Palmer Trimble, on the brief), for plaintiff in error. 
Clarence A Baker, for défendants in error. 

Before SANBORN and ADAM S, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge (after stating the facts as above). An 
important question of fact at the trial was whether the drain followed 
a water course at its point of intersection with plaintilï's roads. There 
are two creeks arising in the eastern bluffs bordering on the valley, 
and flowing southwesterly, and finally discharging into Chariton river. 
Both streams hâve well-defined channels at their upper course, and 
also in portions of the valley, but at other points their banks dis- 
appear and they become lakes or bayous. The northermost stream, 
known as "Locust Creek," enters the valley north of the north line of 
plaintifï's road, and its waters, together with the surface waters of 
the eastern part of the valley, pass under the north branch at the east- 
ern trestle above mentioned, and at the point where that branch is in- 
tersected by the drain. Between the two branches this stream is joined 
by another creek similar in character and known as "Indian Creek," 
flowing in from the east. The combined waters of thèse streams pass 
under the south branch of the plaintifï's road at the eastern trestle. 
The findings of the court touching the character of thèse streams, as 
at first made, are ambiguous. It appears, however, from the recita- 
tion in the court's judgment that thèse findings were prepared by 
counsel for the railroad company, and that later additional findings 
were prepared by counsel for the board of supervisors, and signed by 
the court for the purpose of modifying the earlier findings. They 
show upon their face that their main object was to make plain the 
character of thèse water courses. The findings ail seem to hâve been 
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signed and filed on the same date — December 9, 1908. In thèse last 
fil;^yïngs the court déclares that each of thèse streams is "a natural 
water course," and "while its waters spread somewhat in passing un- 
der said trestle bridge, said creek has well-defined banks both before 
passing tinder such trest'lè bridge and after." There is much other 
îanguage ito the same efïect. 

What constitutes a water course is a matter of local law as to which 
fédéral courts should follow the décisions of the state. The Suprême 
Court of lowa, in the case of Hull v. Harker, 130 lowa, 191, 106 N. 
W.;629, says: 

"To coustitute a natural ■ watêr course It fe not necessary that the flow of 
water' through It should hâve t-eeu sufficient to wear out a chauuel or canal 
ha'frhlf^ (lèflnitely well-iuarked skies aïKl banks. It the .surface water in fact 
tiiiifotihly and hab'tually flows ofC over a given course, having reasonalile lim- 
ita as to the wWth, the line'of Its 'flow Is, withih tlie meauing of the law ap- 
plicabllè to the dlscharge of surface water, a water course." 

While there is some conflict in thte décisions of 'the courts of the 
several'states on the subject, this, in our judgment, is a sensible view 
of the term as applied to public drains. ,To require such ditphes to fol- 
low the linC' of streams having well-defined banks, wo.uld defeat their 
principal object. Their purpose is to drain lowlands which are not 
drained by streams having well-defined banks. Their best course lies 
along the line of swales and bayous over which surface and overflow 
water passes, but does riôt move with sUfficient rapidity to render the 
land fit for agriculture. The findîng of the trial court is amply sup- 
ported by the évidence, and brings thèse streams well within the mean- 
ing of a water course, as defined by the highest court of the state. 

Such being the case our duty is plain. The Suprême Court of 
lowa, in Mason City & Ft. Dodge R. R. Co. v. Board of Supervisors, 
121 N. W. 39, and Chicago & N. W. Ry. Cô. v. Drainage Dist. No. 5, 
121 N. W. 193, had before it the identical question which is hère pre- 
sented, and it was there ruled that a railroad company is not entitled 
to recovër the expense of building a new bridge over a public drain- 
age ditch, but that its damages are confined to the value of the ease- 
ment across its right of way. Thèse cases followed the décision of the 
Suprême Court of the United States in Burlington & Quincy R. R. Co. 
Y. Drainage Commissioners, 200 U. S. 561, 26 Sup. Ct. 341, 50 L. 
Ed. 596, where a similar rule was enforced. The trial court was 
clearly right in following thèse décisions as a binding déclaration of 
law. 

We do not, however, in the présent case, think that plaintiflf's meas- 
ure of damages would be différent if there was no water course at the 
point where the ditch intersects its lines. The fact of such water 
course is brought prominently forward in the above décisions of the 
Suprême Court of lowa, and in the case of Chicago, Burlington & 
Quincy R. R. Co. v. People, 200 U. S. 661, 26 Sup. Ct. 341, 50 L. 
Ed. 596. 

Nevertheless, we do not think this feature a controlhng factor 
in those décisions. The duty of the railroad to conform its road- 
bed to the requirement of such public easements as highways and 
ditches is an incident of its right to construct and maintain its 
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road. The whole subject has been clearly defàned in the long line 
of cases in which railroads hâve been charged with the expense not 
only of building fences along their right of way, and cattle guards, 
but also with the expense of constructing crossings over new high- 
ways, both public and private, and also with the expense of construct- 
ing bridges and viaducts so as to obviate crossings at grade whenever 
the public welfare required such a change. It has been uniformly 
contended by railroads that such expenses constituted a taking of their 
property for public use without just compensation, a deprivation of 
their property without due process of law, and a déniai to them of 
the equal protection of the law. While there has been some conflict 
in the décisions, the overwhelming weight of authority at the présent 
time is that such requirements are just, and are not subject to either of 
the constitutional objections mentioned. 

It will be profitable to refer to some of thèse authorities. In the 
îate case of State v. St. Paul, Minneapolis & Manitoba R. R. Co., 98 
Minn. 380, 108 N. W. 261, 130 Am. St. Rep. 581, will be found an 
interesting discussion of the subject by Judge Brown, speaking for 
the Suprême Court of Minnesota. There a new highway had been 
opened across the defendant's line, and a bridge constructed over the 
road at public expense. This bridge was destroyed, and the public 
authorities made demand upon the company to construct a proper 
bridge to carry the highway over its line. This request having been 
refused, mandamus was brought to compel the company to make the 
improvement. The suit was resisted upon the constitutional grounds 
above mentioned, but the writ was awarded. The opinion contains 
a very full review of the authorities. As to the duty and its grounds, 
the court says : 

"WTien the franchise was granted to the raliroad company to construct and 
operate its raliroad, It was not contemplated either by it or by the state that 
no more public hlghways should be laid out whlch would ln<;rease the number 
of places where the ordlnary police régulations would hâve to be complied with 
by the raliroad company to Its inconvenience and expense ; on the contrary, it 
must hâve been understood and contemplated, especially in a new state rapid- 
ly advancing In population and in the development of Its resonrces, where new 
towns were sprlnglng up and new avenues for travel and traffic were becom- 
ing necessary, that new streets and roads would and must be laid out, and that 
many of thèse would necessarlly cross existing raliroad Unes ; and we cannot 
resist the conclusion that. so far as concerna the matter now under considéra- 
tion, the charter of the relator was taken subject to the right of the state to 
impose this duty, whenever by reason of the estabUshing of new highways it 
should become necessary, and hence the relator is not entitled to compensation 
for obédience to this requirement." 

This décision was affirmed by the Suprême Court, 314 U. S. 497, 39 
Sup. Ct. 698, 53 L. Ed. 1060. See, also, N. P. Ry. Co. v. D.uluth, 308 
U. S. 583, 592, 28 Sup. Ct. 341, 52 L. Ed. 630, et seq. 

The case of New Orléans Gas Co. v. Drainage Commissioners, 197 
U. S. 453, 35 Sup. Ct. 471, 49 L. Ed. 831, is directly in point. There 
a gas company was granted a franchise to lay its pipes and mains in 
the public streets. Under this franchise the pipes were placed at the 
point indicated by public authorities. Afterwards the city established 
a drainage System, and in its construction it became necessary to hâve 
the gas mains and pipes removed. The gas company claimed damages 
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for the expansé incurred in removing the pipes, and its right to re- 
cover was denied by the court. The fact that thèse gas pipes were 
laid in a public street is not controlling. They were laid there for a 
public purpose, and in compliance with public authority. The com- 
pany's right was a vested right, the same as any other right of private 
property. The court, while fully recognizing this, still held that the 
pipes were subject to such adjustment as should be rendered neces- 
sary by other public easements. It says of the company's right : 

"When It laid its pipes It was at the risk tliat tliey might at some future 
tlme be disturbed wlieu the city might require for a necessary public use that 
changes in location be made." 

And in conclusion it is again said: 

"In the exercise of the police power of the state for a purpose highly neces- 
sary in the promotion of the publie health, it has become necessary to change 
the location of the pipes of the gas company so as to accommodate them to the 
new public work. In complying with this requirement at its own expense none 
of the property of the gas compauy has 'been taken, and the Injury sustained 
is damnum absque injuria." See, also, Portland K. E. Co. v. luhabitants of 
Deering, 78 Me. 61, 2 Atl. 670, 57 Am. Rep. 784. 

The subject is examined with great learning by the Suprême Court 
in the case of Chicago, Burlington & Quincy R. R. Co. v. Chicago, 166 
U. S. 226, 17 Sup. et. 581, 41 L. Ed. 979. There, the company was 
required to open a new street across its right of way, and as clé- 
ments of damage demanded the expense of erecting gâtes, planking 
the Crossing, and maintaining a flagman. The court held that thèse 
were not proper items of damage, saying : 

"The expense that will be incurred by the railroad company in erecting gâtes, 
planking the crosslng and maintaining a flagman in order that Its road may be 
safely operated- — even if ail that should be required — necessarily resuit from 
the maintenance of a public highway under législative sanction and must be 
deemed to hâve been taken by the company into aceount when it accepted the 
privilèges granted by the state." 

To the same effect is New York & New England R. R. Co. v. 
Bristol, 151 U. S. 556, 14 Sup. Ct. 437, 38 L. Ed. 369. There the 
railroad company was required to construct a new viaduct to conduct 
a street over its road. This imposed a heavy expense on the railroad, 
and it was claimed deprived it of its property without due process 
of law. The court, however, denied the claim, and held that the duty 
of bearing such expenses was an incident to the right of the company 
to construct and maintain its road. 

The case of In re Selectmen of Norwood, 161 Mass. 259, 37 N, E. 
199, is interesting because it arose in the state of Massachusetts, where 
from an early time the public authorities had been compelled by statute 
to bear ail the expenses of putting in crossings at places where new 
streets were opened across the right of way of raiiroads. Ail the rail- 
roads in the state had been built under this statute. In 1890 another 
statute was passed imposing the burden of such expense upon the rail- 
road, and it was contended that the en forcement of that law amounted 
to a deprivation of property without due process of law, and a déniai 
to the railroad company of the eciual protection of the law. Upon fuU 
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revîew of the authorities the daim was denied, and the ground of the 
décision was stated to be that : 

"The railroad cart properly be eharged with expansés incurred in adapting 
the public ways and the railroads to each other in such a manner as best to 
promote the safety and convenience of the people." 

The Suprême Court of Indiana, in Lake Erie & Western R. R. Co. 
V. Shelley, 163 Ind. 36, 71 N. E. 151, had before it a case involving 
the expense of laying out a new street across the right of way of a 
railroad. On that subject the court says: 

"It is clear from our statute and the cases cited that a railroad company ac- 
quires its right of way subject to the right of the state to extend public high- 
ways and streets across the same, and subject to the condition that it niust 
place, keep, and niaintain ail highway crossings regardless of whether the 
highway was establlshed before or after the road was built, in such condition 
as not unnecessarily to impair the usefulness of the highway and so as not to 
interfère with the free use thereof and In such a manner as to afCord security 
for life and property. It is évident that in proceedings to establish a public 
highway across a railway track the railroad company is not entitled to any 
damages for the cost and expense of complying with the requirement of laws 
passed in the exercise of the police power, and that, when the highway crosses 
the right of way at a point where the company has only a track or switch, no 
question can justly arise as to any impairmont of its franchise by such taking 
for under such circumstances both the use as a highway and as a railway can 
stand together, and do not interfère with each other. The plaintiff in error 
took its <îharter subject to the power of the state to provide for the safety of 
the publif, in so far as the safety of the llves and persons of the people were 
involved in the opération of the railroad. The company laid its tracks sub- 
ject to the condition necessarily implied that their use could be so regulated 
by compétent authority as to the public safety." See, also, 0., M. & St. P. Ry. 
Co. V. Milwaukee, 07 Wis. 418, 72 N. W. 1119 ; Gulf, 0. & S. F. E. R. Co. v. 
Milan Co., 90 Tex. 355, 38 S. W. 747 ; City of Ilarriman v. Southern Ry., 111 
Tenn. 538, 82 S. W. 213. 

Thèse crossing cases come much nearer to violating the constitu- 
tional rights of railroads than does the uncompensated intersection of 
a public drain. They compel the railroad not only to maintain its road 
over the highway, but also to construct, often at "reat expense, a safe 
passageway for the sole use of the traveling public. 

If the drain hère involved had existed when the railroads were 
constructed, the company would hâve been compelled to bear the ex- 
pense of building a proper bridge over the ditch. Why should it not 
do so now ? By simply constructing its line first, did the company f cr- 
ever escape this burden, and acquire a vested right that no future pub- 
lic improvement should come that way except at the charge of re- 
building and maintaining the railroad at the place of intersection? 
The construction of the ditch did not and could not "take" a strip of 
the railroad. Notwithstanding the easement of the ditch, the company 
continued in the right to maintain and operate its road. Ail the public 
required was that the company should carry its road over the ditch 
at its own expense and not at the expense of the public. To hold that 
the public must bear the expense of constructing the bridges in ques- 
tion is not to compel them to pay for something which they hâve taken 
in constructing the ditch, but is to impose upon them the burden of 
constructing and maintaining the plaintifif's roads at the point of in- 
tersection. A more reasonable view is that declared by the courts, 
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whose décisions we hâve quoted, that a railroad corporation takes its 
franchise authorizing it to construct and maintain its road, subject to 
the duty oi making such modifications in its roadbed, whether the 
same consists of trestle or grade, as may be necessary to carry the 
same across such public improvements as highways and pubHc drains. 
To require this does not deprive the company of its property without 
due process of law, or deny it the equal protection of the law, but 
simply charges it with the obHgation of maintaining its own road. 

The daim of the plaintifï in this case is peculiarly devoid of merit. 
It has maintained for years wooden trestles at the points where its 
lines are intersected by the drain. Thèse structures are temporary 
and perishable. In their place it demands that permanent bridges, 
with spans and concrète abutments, shall be built and maintained at 
public expense across the drain. That would not be compensation for 
injury to private property, but simple enrichment of the company out 
of the public treasury. 

The judgment is clearly right, and should be affirmed. 

^ SANBORN, Circuit Judge (dissenting). The Railroad Company 
had constructed a bridge over the Chariton river for each of its lines 
which was sufficient in size and character to conduct each of its rail- 
roads over the channel and the waters of that stream. The défendant 
constructed a ditch which tapped the eastern bank of that river above 
thèse bridges, and conducted a part, if not ail, of its waters across 
the railroads at places where there were trestles but no bridges, and 
thereby made it necessary for the railroad company to construct two 
new bridges, at the places where the new coursé of the river crossed 
the railroads, at an expense of about $40,000. Because, while the owner 
of a higher tract of land has the right to hâve the surface water nat- 
urally cbming upon his premises pass ofï by the natural drains through 
or over lower or servient lands, he has no right to open or remove 
natural barriers and let on to or over lower or servient lands waters 
which would not naturally flow there (Dayton v. Rutherford, 128 111. 
271, 31 N. E. 198; Lambert v. Alcorn, 144 III. 313, 33 N. E. 53, 57, 21 
"L,. R. A. 611), it seems to me that the turning of the waters of this 
ïiver from their natural course where bridges had been constructed 
for them into a new course that entailed upon the railroad company 
ieithe'r the loss of its railroads or a necessary expense of $40,000 to 
build new bridges for them was in reality the taking of its property, 
of the real value of its right of way and railroad, and that this ought 
not to be and cannot be donc lawfully without making just compen- 
sation therefor under the Constitutions of the United States and the 
State of lowa. I am unable to bring my mind to assent to the propo- 
sition that either individuals or quasi public corporations or states may 
tùrn rivers from their natural courses over which railroad companies 
hâve constructed ample viaducts for their roads to new courses which 
compel them to construct new viaducts, and may render the old ones 
valueless without making any compensation for the real destruction 
of the railroads they thus work unless the companies prevent this de- 
struction by large expenditures for new bridges over the new coursés 
■of the rivers. For thèse and other reasons, which it would be useless 



CHICAGO, B, & Q. E. CO. V. BOAED OF SUp'RS. 299 

to specify, I hâve been compelled to (lissent from the opinion and con- 
clusion of the majority in this case. 

On Pétition of Plaintiff in Error to Modify Opinion. 

AMIDON, District Judge. Plaintiiï in error, the Chicago, Bui- 
iington & Quincy Railroad Company, moves the court to strike out 
the foUowing language from the opinion filed in this case: 

"We do not, however, In the présent cai5e, tblnk that plaintiff's measure Of 
damages would be différent if there was no water course at the point where 
the ditch intersects its lines. The fact of such water couise is brought promi- 
nently forward in the above décisions of the Suprême Court of lowa, and iu 
the case of Chicago, Burlington & Quincy R. R. Oo. v. People, 200 U. S. 561, 
26 Sup. et. 341, 50 L. Bd. 596. * * • Nevertheless we do not think this 
feature a controlling factor in those décisions." 

The motion recites that in a previous part of the opinion the court 
had already found that the drain foUowed the line of a water course, 
and that under Chicago, Burlington & Quincy Railroad Company v. 
People, 200 U. S. 561, 26 Sup. Ct. 341, 50 L,. Ed. 59C, and certain 
décisions of the Suprême Court of lowa, the public had an easement in 
this water course for drainage purposes to which the plaintiff in error 
was bound to conform its railroad at its own expansé. The motion 
then asserts that this part of the opinion disposes of the actual case 
before the court, and that the above language is obiter, and will em- 
barrass petitioner in other causes now pending in the states of lowa 
and Missouri in which plaintiff's right to recover the expense of 
building bridges over public drains which do not follow water courses 
is directly involved. 

We fîrst observe th^t, if the motion is well founded, it should be ex- 
tended, not only to the language above quoted, but to ail subséquent 
portions of the opinion; for the remainder of the opinion is simply a 
discussion of authorities in support of the proposition to which plain- 
tiff objects. 

A considération of the controUing issue in the cause, we think, will 
show the motion to be without merit. Plaintiff in error bases its 
claim to recover the expense of constructing and maintaining a per- 
manent bridge over the drain upon the ground that such expense con- 
stitutes, within the law of eminent domain, damages for property 
taken and injured by the opening of the drain across its right of way. 
If this claim is well founded, any statutes of the state of lowa which 
attempt to deprive the company of the right to recover are in direct 
violation of both the fédéral and state Constitutions requiring just 
compensation to be made for property taken or damaged for a public 
use and forbidding the deprivation of property without due process 
of law. We were of the opinion, therefore, that the statutes of lowa,, 
to which much attention is given in the briefs, were not important in 
the décision of the case. If plaintiff's contention was sound as to, 
the nature of its claim, the statutes were void. If, on the other hand, 
the expense of building and maintaining the bridge did not constitute 
"damages," within the meaning of that term as used in the law of 
eminent domain, plaintiff's claim was clearly without merit. The 
greater part of the oral argument and printed brief of learned counsel 
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for plaîntiff in error is devoted to the citation and discussion of au- 
thorities in support of his contention as to the nature of plaintiff's 
claim. It is manifest, therefore, that the opinion does not deal with 
an issue which he has not tendered, or as to which he has not been 
fuUy heard. 

The défendant resisted liability upon several grounds : (1) The stat- 
utes of lowa, which in our judgment, as already explained, were not 
important. (3) The claim that the ditch followed a water course, which 
gave to the public an easement for the construction of a public drain. 
(3) That the expense of constructing and maintaining the bridge over 
the drain did not constitute damages for property taken or injured, 
within the law of eminent domain. This latter point is stated at page 
17 of the printed brief of défendant in error, though it is not fully 
discussed. Clearly any matter of fact or of law thus presented, which 
would défeat the claim of plaintiff in error, is germane to the issue 
presented by the cause. ït is not the practice of courts to rest their 
décisions upon a single grourid, or upon the narrowest possible basis 
of fact. On the contrary, every considération which is directly con- 
trolling of the actual issue tendered is a legitimate ratio decidendi. 
This is strikingly illustrated by the décision of the Suprême Court in 
Union Pacific Railroad Co. v. Mason City & Fort Dodge Railroad Co., 
199 U. S. 160, 26 Sup. et. 19, 50 L. Ed. 134, and in the décision of this 
court, speaking by Judge Sanborn, in the same case, 128 Fed. 230, 64 
C. C. A. 348. There the trial court based the defendant's liability 
upon written contracts. This décision the Suprême Court afïirmed. 
It then went further, and rested defendant's liability upon a new and 
independent ground arising out of statutes. It was eamestly urged 
by distinguished counsel that ail that was said in this second part of 
the opinion was obiter ; but the Suprême Court and this court held 
that it had the same binding force as that which was said in support 
of the first ground of the décision. 

If the drain followed a water course, the public had a légal right 
or easement to use it, and the plaintiiï could base no claim for dam- 
ages upon such a use. On the other hand, if the expense of building 
and maintaining the bridge was only aii indirect and incidental resuit 
of a public improvement for the gênerai welfare (200 U. S., bottom 
page 593, 36 Sup. Ct., page 341, 50 L. Ed. 596)— if it arose primarily 
out of plaintiff's continuing duty to maintain its own railroad — then 
under no circumstances could it be regarded as damages for property 
taken or injured. In so ruling, the opinion responds directly to plain- 
tiff's claim. Argument which shows that plaintiff's claim is without 
foundation is manifestly as pertinent to the case as the other défense, 
which shows that défendant possesses a right inconsistent with such 
claim. 

It is also true that there are features which distinguish the présent 
case on the facts from the case of Chicago, Burlington & Quincy R. 
R. Co. V. People, 200 U. S. 561, 26 Sup. Ct. 341, 50 h. Ed. 596, and 
the lowa cases referred to in the first part of the principal opinion. 
There the easement of the public in the water course was sustained no 
further than the drainage of the waters usually flowing in the course 
and surface waters naturally tributary thereto. In the présent case 
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the bed of a small stream is enlarged to the width of 100 feet, not for 
the purpose of carrying off the waters of the stream and tributary 
surface waters, but for the purpose of diverting part of a river from 
its natural course into the artificial waterway made by the drain. 

It seems to us entirely plain that the second ground of the décision 
is directly responsive to the claim asserted by plaintifï, and that the 
cause could not properly be disposed of without a considération of 
the défense which it discusses. 

Our attention is also called by the motion to a statute which was 
passed in lowa April 2, 1907, more than two years after the drain 
was established, and at least in part constructed. That statute requires 
drains in crossing the right of way of a railroad to be located "at the 
place of the natural water way across such right of way." Laws 
1907, c. 95. Throughout the brief of plaintifï in error in this case it 
is urged that this statute is not applicable to the drain hère in ques- 
tion. We accepted that contention, without expressly deciding the 
point. We are entirely clear that the section to which our attention 
is now called could hâve no application to a drain which had previously 
been established and in part constructed before the statute was passed. 

We, of course, recognize the f act that the entire matter of the loca- 
tion of drains is subject to the control of the Législature, and there is 
nothing in the opinion which could throw any doubt upon the rights 
of railroads under the statute referred to as to drains established after 
the law became effective. 

The motion must be denied. 

SANBORN, Circuit Judge, dissents. 



OHICAGTO, B. & Q. R. CO. v. BOARD OF SUP'RS OF APPANOOSE COUNTY, 

lOWA. 

(Circuit Court of Appeals, Bighth Circuit April 8, 1910.) 

No. 3,098. 

Drains (§ 82*) — Establishment by Public Atjthokities— Assessment ot 
Benkfits— Review by Courts. 

An assessment of 'beneflts made by a drainage board against the prop- 
erty of a railroad company on account of the construction of a public 
drainage dltch, afflrnied by a court, wlll not be dlsturbed by an appellate 
court except in case of gross error showing préjudice, corruption, or plain 
mistake. 

[Ed. Note. — For other cases, see Drains, Cent. Dig. §§ 84-87; Dec. Dlg. 
§ 82.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Proceedings before the Board of Supervisors of Appanoose County, 
lowa, to establish a drainage ditch. From an assessment of benefits 
against the property of the Chicago, Burlington & Quincy Railroad 
Company that company appealed and removed the cause into the fed- 

•For other cases see same topic & § kumbëb lu Dec. & Am. Dlgs. 1S07 to date, & Rep'r lodfxea 
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eral court. From the judgment of that court affirming the assess- 
ment (170 Fed. 665), it appeals. Affirmed. 

H. H. Trimble (Palmer Trimble, on the brief), for appellant. 
Clarence A. Baker, for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This is a companion case to the one 
just decided between the same parties, 182 Fed. 391. That case in- 
volved an assessment of damages, while this one involves an assess- 
ment of benefits, arising from the construction of the drain. 

There is évidence in the record tending to show that the two 
branches of appellant's road embraced 8 miles lying within the drain- 
age district. In the Kansas City branch there were two trestles, one 
811 feet long, and the other 351 feet long. In the Keokuk & Western 
branch there were also two trestles, one being 590 feet long and the 
other 234 feet long. The remainder of the track was laid on an earth 
enbaiikment from 6 to 8 feet high. The.floods occurring in the valley 
sometimes overflowed the roadbed, causing injury thereto and to 
the trestles, and obstructing traffic. The drainage board was of the 
opinioti that the construction of the drain in question would largely 
obviate thèse injuries, and would likewise enable the railroad to sub- 
stitute an earth fill for the greater part of the trestles. It assessed 
plaintifï's benefits originally at $7,000, and afterwards increased the 
same by $2,333.33. The appellant dénies that the benefits mentioned 
would resuit from the construction of the drain, and urges as its only 
ground of appeal that the assessment ôf benefits is excessive. The 
trial judge was of the opinion that the appellant would be benefited 
by the construction of the drain in at least the sum of $25,000, and 
affirmed the assessment of benefits made by the board. 

It is manifest that the results to be obtained by the construction of 
the drain as a whole, as well as the benefits to accrue to the railroad 
company, lie largely in the realm of opinion. The assessment of bene- 
fits js amply supported by the testimony of practical men and skillfui 
engineers. There is no évidence in the record that would justify a 
finding that the board was actuated either by passion or fraud, or that 
it was misled as to any controlling matter of fact. In Shoemaker v. 
U. S., 147 U. S. 282, 13 Sup. Ct. 361, 37 h. Ed. 170, the Suprême 
Court declared that: "An appellate court will not interfère with the 
report of commissioners in the assessment of damages to correct the 
amounts reported, except in case of gross error showing préjudice, 
corruption, or plain mistake." This is the elementary rule approved 
by ail Courts and text-writers. Lewis on Eminent Domain (3d Ed.) 
§§ 776 and 805. The same rule should apply to the assessment of 
benefits, It is f amiliar doctrine that an appellate court will not dis- 
turb the finding of a master, approved by a trial court, except in a 
very plain case. We can see no reason why the same rule should not 
be applied in a case like the présent. 

The decree is affirmed. 
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GULBEN V. CHANCE. .503 

GULDEN T. CHANCE et al/ 
(Circuit Court of Appeals, Third Circuit August 18, 1910.)] 
No. 1,353. 

1. Tbade-Makks and Teade-Names (§ 55*) — Infringement — Intent. 

ïhe Infringement of a trade-mark, elther reglstered or unregistered, 
does not aecessarily Involve actual fraud, or even wrongful Intent, on 
the part of the Infringer. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §63; Dec. Dig. § 55.*] 

2. Tbade-Mabks and Teade-Names (§ 75*) — Unfaib Compétition — Imitation 

OF Packages. 

In detemiinlng an Issue of unfalr compétition by a raannf.ictnrer In 
Imitatlng the label or dress of a eompetitor. under which the article is 
sold at retail, the question is not whether jobbers or dealers wo'ild be de- 
ceived, but whether the resemblance Is such as Is calculated aud iutended 
to deceive the ultiniate purchaser. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 8G; Dec. Dig. § 75.* 

Unfalr compétition, see notes to Scheuer v. SmlUer, 20 O. C. A. 165 ; 
Lare v. Harper & Bros., 30 C. C. A. 370 ] 

3. Teade-Maeks and Teade-Names (| 67*) — Unfaib Compétition — Right to 

Protection. 

A défendant, shoven to hâve Indulged in nnfalr compétition with respect 
to the business of the complainant, carrled on under certain Inliels and 
packages, is not entitled to immunity by reason of the fact that com- 
plainant has used In his business other labels and packages, as to which 
no charge of unfalr compétition can be made. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dlg. § 67.*] 

4. Teade-Mabks and Teade-Names (§ 70*) — Unfaib Compétition — Imitation 

OF Packages. 

Défendants helâ chargeable wUh unfalr compétition vs-ith complainant, 
a paeker and seller of olives in bottles, by using a name and symbol 
simllar to those prevlously adopted by complainant as trade-marks, al- 
though not Infringements thereof, In connection with labels and bottles 
of such slmllarity to the spécial designs in use by complainant as to évi- 
dence desiffn. and as to be calculated to deceive retail purchasers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dlg. 5 70.*] 

Appeal from tVie Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by Charles Gulden a^ainst Robert C. Chance, Albert 
Chance, and Wilmer Chance, copartners as R. C. Chance's Sons. De- 
cree for défendants (180 Fed. lîS), and complainant appeals. Re- 
versed. 

Tfiè illustrations herewith shown are of certain olive bottles, with 
their dress, discussed in the opinion. 
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BRADFORD, District Judge. This is an appeal from a decree of 
the circuit court of the United States for the eastern district of Penn- 
sylvania dismissing the bill of complaint in a suit brouglit by Charles 
Gulden, the appellant, hereinafter referred to as the complainant, 
against Robert C. Chance, Albert Chance and Wilmer Chance, copart- 
ners in business as R. C. Chance's Sons, hereinafter referred to as 
the défendants, for an injunction and account for alleged infringement 
of certain registered trade-marks, and for alleged unfair compétition 
in trade. The complainant for about thirty-five years has been en- 
gaged in the city of New York in the business of importing, packing 
and dealing in olives raised in or about Seville, Spain, and prior to 
January 6, 1892, adopted as a trade-mark for olives the words "Don 
Carlos," and has since continuously used and is still using that trade- 
mark in connection with them. That trade-mark was duly registered 
in the United States patent office January 11, 1895, and thereafter, 
pursuant to the provisions of the act of Congress of February 20, 

1905, the same was again duly registered in that office January 2, 

1906. Prior to May 16, 1899, the complainant adopted and has ever 
since used and is still using as a trade-mark for stuffed olives a rep- 
résentation of a split olive stufïed with red peppers. This trade-mark 
also was duly registered in the patent office November 28, 1905. The 
trade-mark "Don Carlos" has been and is usually employed by the 
complainant in connection with olives by printing the same in bronze 
and red ink upon a white paper label of oval form with a bronze bor- 
der pasted upon the body of the bottle containing the olives. The 
other registered trade-mark namely, the représentation of a split olive 
stuffed with red peppers, has been and is usually employed by him in 
connection with stuffed olives by imprinting the same upon a cir- 
cularly curved depending ear or flap of a white bronze-bordered label 
pasted upon the neck of the bottles containing the olives. The com- 
plainant prior to January 2, 1906, adopted and ever since has used 
and is still using on bottles containing his olives, together with the 
trade-mark "Don Carlos" other marks and labels, among which are 
the picture of an olive branch bearing leaves and olives imprinted in 
bronze ink with that trade-mark and the name of the complainant upon 
body labels; the words "Spanish Queen Olives" printed in bronzQ 
and red ink within a bronze circle upon a white paper label, with the 
picture of an olive branch bearing leaves and olives printed in bronze 
ink on each side of the circle, the label being pasted around the neck 
of the bottle containing the olives; and a dark red métal foil cap 
affixed to the top of the neck of the bottle. The complainant prior to 
January 2, 1906, adopted and ever since has used and is still using to 
distinguish stuffed olives prepared and sold by him an olive bottle 
having circumferential grooves or corrugations and a bell-shaped or 
flaring mouth, and having affixed thereto the label representing the 
split olive stuffed with red peppers printed upon the circularly curved 
depending ear or flap of the white bronze-bordered label pasted upon 
the neck of the bottle. The complainant more than a year before the 
bringing of this suit adopted and has continuously used and is still 
using various other forms and sizes of bottles and labels attached 
to them for the purpose of distinguishing bottles containing his olives. 
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In fact the défendants admit in their answer that at the time of the 
filing of the bill "complainant was using on some of the bottles of 
olives sold by him a white paper label of oval form, with a bronze bor- 
der and containing the name 'Don Carlos,' printed in bronze and red 
inks," and was also then "using upon some bottles of olives sold by 
him, a label having a circularly curved depending ear, upon which 
label was a représentation intended by complainant to represent a 
split olive, stuffed with red peppers," and was also then "using on 
some of the bottles of olives sold by him, and in connection with the 
name 'Don Carlos,' the picture of an olive branch bearing leaves and 
olives imprinted in bronze ink, and also a label with the words 'Span- 
ish Queen Olives' printed in bronze and red ink within a bronze cir- 
cle, upon a white paper label, with the picture of an olive branch bear- 
ing leaves and olives printed with bronze ink on each side of said cir- 
cle." The défendants further admit in their answer that "they are 
using in their trade bottles substantially similar in size and shape to 
the bottles to which is attached the complainant's label bearing the 
name 'Don Carlos' " ; that "upon bottles of olives sold by them, they 
are using a label, not of oval shape, but of irregular shape, and longer 
than it is broad, which label is printed on white paper, with a bronzç 
border" ; that such label "has on it the name 'Don Caesar,' and the 
représentation of an olive branch bearing leaves and olives" ; that 
"their bottles also bear white neck labels, with a circle of bronze con- 
taining the words 'Queen Olives,' and with représentations of olive 
branches bearing leaves and olives" ; that "they use on their bottles 
cap seals of métal foil, and that some of thèse cap seals are of dark 
red color"; that "they hâve sold stuffed olives in bottles circumfer- 
entially corrugated, and with flaring mouths substantially resembling 
the bottles used by complainant"; and that "on such bottles used by 
respondents they hâve attached neck labels, containing a circle on 
which is printed the words 'Manzanilla Olives,' and with the représen- 
tation of a plate of stuffed olives, and as the lower part of the circle 
extends below the neck label, it is possible to describe thèse labels as 
having circularly curved depending ears." Exhibits A, B and C at- 
tachée! to the bill are complainant's labels, and his Exhibits 4, 5 and 
6 are samples of his bottles, bearing his labels and trade-marks which 
are allégea to be infringed or wrongfully imitated by the défendants 
through and by Exhibits 7, 8 and 9, which are labeled bottles of de- 
fendants containing their olives. It is admitted by the défendants that 
Exhibit 7, being their "bottle of Don Csesar brand of olives," and Ex- 
hibit 8, being their "ring bottle of stuffed olives," and Exhibit 9, being 
their "bottle of olives with flaring bottom," were "packed and the 
labels thereon affixed by défendants for the purpose of seUing the 
same, and that the same were sold, in commerce among the several 
States, before the commencement of this suit." This case was before 
this court at the October Term, 1908 (165 Fed. 624, 92 C. C. A. 58), 
on an appeal from an interlocutory decree awarding a preliminary in- 
junction restraining the présent appellees from using the name "Don 
Csesar" or any équivalent thereof upon or in connection with or as a 
désignation of olives packed and sold or offered for sale by them, and 
from putting up, packing, offering for sale, or selling olives in glass 
Ï82 F.— 20 
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bottles or other packages or otherwise with the name "Don Caesar" 
or any équivalent thereof, attached or affixed thereto or in connection 
therewith as a désignation or identification thereof ; and from infring- 
ing upon Gulden's trade-mark "Don Carlos" by using in connection 
with or as a désignation of olives sold or offered for sale by them the 
v^fords "Don Csesar," or any other words that are a colorable imita- 
tion of the words "Don Carlos" or in any other manner whatever. 
This court reversed the interlocutory decree, holding that the mère use 
of the words "Don Cassar" as applied to olives was not an infringe- 
ment of Gulden's trade-mark "Don Carlos," and saying: 

"In the opinion of the court below, the use of the trade-mark 'Don Cœsar' 
was a elear Infringement of the trade-mark 'Don Oarlos' used by complalnant. 
So that, whether the 'Don Cœsar' was used on a label in colorable Imitation 
of complalnant's, or upon any label, or in any way afflxed to any bottle, keg, 
box or package, It was held to hâve infringed the property right of the com 
plalnant to his trade-mark 'Don Carlos,' even though there were no fraudu- 
lent attempt to Imltate or otherwise approprlate the same. Indeed the decree, 
by Its express language, preeludes, as the opinion of the court dlsavows, any 
idea or suggestion of unfair compétition by reason of the slze, color, or gên- 
erai appearance of any label on which the name 'Don Cœsar' appears. It is 
a bald injunction agalnst the use by the défendants of the name 'Don Cœsar.' 
by whatever devices accompanied or however affixed to any packags of olives 
packed by them. AU question of unfair compétition, therefore, is ellminated 
from considération in this appeal, the sole question being whether the use of 
the words 'Don Cœsar,' however placed, upon any package of défendants' 
olives was an infringement of the property right of complalnant In his trade- 
mark of 'Don Oftrlos.' This property right related to the words 'Don Carlos' 
alone, unaccompanled by any label, dèvice, figure or coloring. As stated by 
the complalnant In his application for registration under the act of Congress, 
the trade-mark eonslsts of the word 'Don Carlos.' The court below has dis- 
tinctly said that the facts are not enough to make ont a charge of unfair com- 
pétition, and Its decree rests solely upon slmllarity of the historical name 
used by défendants to that used by the complalnant, irrespective of any ques- 
tion as to the intent of the défendants and of any évidence in regard thereto. 
* * * It there were any fraud or unfair compétition on the part of the 
défendants, in the manner of using the words 'Don Cœsar' on their packages 
of oUves, as alleged by complalnant in his bill, the court will hâve an op- 
portunity to deal with that charge at the final hearing, upon the testlmony ad- 
duced by the complalnant and upon that whlch may hereafter be adduced by 
tlie défendants relevant thereto." 

We are thoroughly satisfîed of the correctness of the views thus ex- 
pressed by this court on the former appeal and re-affirm the proposi- 
tion then laid down to the effect that the use of the name "Don Cœsar" 
as applied to olives is not of itself an infringement of the trade-mark 
"Don Carlos" as applied to them. Thé infringement of a trade-mark 
either registered or unregistered does not necessarily involve actual 
fraud or even w;rbngful intent on the part of the inf ringer. Nor does 
the former opinion of this court on a fair reading lend any counte- 
nance to such an idea. The owner of a valid trade-mark has a vested 
right of property in it, of the benefit of which he cannot against his 
will be deprived by any other person with impunity, whatever may. 
be his motive. What was said on that occasion touching fraud man- 
ifestly had relation to unfair compétition in trade in contradistinction 
to trade-mark infringement. The iirst two assignments of error in 
this case are in substance that the court below erred in not consider- 
ing the charge of infringement of the trade-mark "Don Carlos" by 
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the use of the words "Don Caesar" as applied to olives, and in not 
holding that such infringement occurred. Thèse two assignments 
cannot be sustained. The third assignment is to the effect that there 
was errer in not holding that the use by the défendants of the picture 
of a plate of stufïed olives applied to bottles of olives infringed the 
eomplainant's trade-mark of a picture of a split, stufïed olive. The 
court below evidently disregarded the charge of infringement of the 
latter trade-mark; for the learned judge said: 

"The charge of infringement of eomplainant's trade mark 'Don Oarlos' was 
eliminated by the décision of the Court of Ai>peals (165 Fed. 624, 92 C. C. A. 
58), and the question of unfair compétition alone remains." 

In our view any considération of the third assignment relating to the 
split, stufïed olive trade-mark, as such, is wholly unnecessary to the 
proper décision of this case. The décision of this court on the former 
occasion did not involve the question of unfair compétition in trade. 
It could not involve that question for the reason that the défendants 
had appealed from a decree which did not award an injunction on the 
ground of unfair compétition in trade as contradistinguished from 
the infringement of a trade-mark (163 Fed. 447), and this court con- 
sequently was precluded from any considération of the question wheth- 
er the complainant was not entitled to injunctive relief under the 
charge in the bill of unfair compétition. But that question is now 
properly before this court for décision. The fourth, fifth, sixth, sev- 
enth and eighth assignments of error are to the effect that the court 
below erred (1) in holding "that the use by the défendants of the words 
'Don Caesar' as a mark for olives, with the associated features of 
bottle, cap, body and neck labels as used by défendants, was not such 
imitation of eomplainant's trade-mark 'Don Carlos' as applied to 
olives, with the associated features of the cap, body and neck labels 
used by complainant" as to constitute unfair compétition in trade with 
the complainant, (3) in not holding that "the use as aforesaid by de- 
fendants of the words 'Don Csesar' with the above-described asso- 
ciated features of cap and labels upon their packages of olives, was 
such imitation of the eomplainant's trade-mark, 'Don Carlos' with the 
associated features of bottle, cap and labels used by complainant" as 
to constitute unfair compétition in trade with complainant, (3) in hold- 
ing that "the use by défendants of the pictorial représentation of a 
plate of stuffed olives imprinted upon z. neck label having a depending 
ear and a bottle bearing such label closely resembling in shrpe the 
bottle used by complainant, was not such an imitation of eomplainant's 
trade-mark, neck label and bottle as to constitute unfair compétition 
in trade with complainant," (4) in not holding that "such use by de- 
fendants of such a bottle and neck label and picture imprinted thereon 
was such imitation of eomplainant's bottle, neck label and trade-mark 
as aforesaid as to constitute unfair compétition in trade with com- 
plainant," and (5) in not holding that "such use by défendants as 
aforesaid of the words 'Don Csesar' and the pictorial représentation 
of a plate of stuffed olives, with the associated features of dress of the 
packages of olives to which such words and picture were afïixed, was 
fraudulently designed and intended so to imitate said trade-marks of 
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complainant's and the associated features of dress of the package to 
which the tradœ-marks were applied by complainant, as to deceive the 
purchasing public, and to constitute unfair compétition in trade with 
complainant." The three labels represented by Exhibits A, B and C 
attached to the bill were designed by the complainant personally. The 
Don Carlos or body label, Exhibit B, was used by him for his olives 
at least as early as 1895. Owing to his long-continued intercourse with 
Spaniards in connection with his business, he was often addressed by 
them as Don Carlos Gulden, and this circumstance not unnaturally sug- 
gested to him the idea of adopting and using the words 'Don Carlos' 
as a mark peculiarly calculated to distinguish olives packed and sold 
by him from those packed and sold by others. The neck label, Exhibit 
C, containing within a circle the words "Spanish Queen Olives/' and 
an olive branch bearing leaves and olives on each side of the circle, was 
designed at the same time as the body label, and with the latter was 
affixed to bottles containing olives ; a red métal foil cap seal being af- 
fixed to the tops of the bottles. Complainant's Exhibit 4 represents 
a bottle of olives as thus dressed. Charles Gulden, Jr., the son and 
gênerai manager of the business of the complainant, testified without 
contradiction that he supposed that about seventy-five per cent, of the 
complainant's business is done under Don Carlos labels, and that such 
business in the Don Carlos brand of olives amounts to about $200,000 
a year. The label, Exhibit A, containing the words "Manzanilla 
Olives" and a représentation of a split olive stufïed with Spanish sweet 
peppers was designed and printed in 1901. It was affixed to the neck 
and partially to the body of a bottle, for Manzanilla olives, with "cir- 
cumferential grooves or corrugations" referred to as rings, of which 
there are four, and a flaring mouth. The bottle as dressed is repre- 
sented by Complainant's Exhibit 5. Thîs ring bottle was designed by 
Charles Gulden, Jr., in the summer of 1901, and, he testified, "then 
I had Mr. Garwood get up a model, and then we ordered the bottles." 
He further testified: 

"Q. 66. After you got up this ring bottle for stuffed olives, did you order the 
bottles then from Mr. Garwood's concern? A. Yes, sir. Q. 67. Hâve you been 
packing and selling those olives in that form of package since then? A. Yes; 
it is our leading package for those olives. Q. 68. Can you glve us some idea 
of the extent of your trade in that particular Une? A. In quantity, the num- 
ber of grossî Q. 69. Yes. A. About 45,000 gross, I should thlnk." 

The ring bottle was manufactured for the complainant by the Bo- 
dine Glass Works, the immédiate predecessor of the Williamstown 
Glass Company, hereinafter referred to, and one hundred gross of 
such bottles were delivered to him in November, 1901. The complain- 
ant's witness Garwood, who has been connected successively with both 
of the above bottle manuf acturing concerns, testified : 

"Q. 9. Hâve you manufactured any of those bottles for him since then? A. 
Yes; vce hâve manufactured them in very large quanti ties for him. Q. 10. 
Oan you give us some idea about the quantities you hâve manufactured for 
him? A. Well, I should say that we hâve manufactured at least forty thou- 
sand gross of them from that time up to the présent time. Q. 11. You notice 
the particular style and form and configuration of this glass bottle which has 
been spoken of hère as Complainant's Exhibit No. 5, do you? A. I do. Q. 
12. At the time that Mr. Charles Gulden, Jr., brought in the sketch, had you 
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known of that particular style and form of bottle belng in the trade or being 
manufactured by any other person? A. I had never seen anything of just 
that oharacter and proportions bef ore ; the one thing that I had ever seen was 
a tall oval pepper-sauce bottle with very small rings, but that was an en- 
tirely différent shaped bottle and for an entirely différent purpose. Q. 13. 
What was the shape of the pepper-sauce bottle? A. It was a tapering oval 
probaWy six and one-half to seven inches high. Q. 14. And tiiat you say 
was of a différent form and appearanee from this bottle? A. Yes, entirely 
différent ; the rings were not more than one-eighth of the size of those." 

Complainant's Exhibit 6 is a cylindrical bottle with a flaring fluted 
base, and bearing the Don Carlos body label, Complainant's Exhibit 
B, and the neck label, Complainant's Exhibit C, and having a red met- 
al-foil cap seal. This_ bottle was designed some eight or nine years 
ago, and is used for Queen olives. On this style of bottle, which is 
termed the Banquet bottle, the complainant sometimes affixes instead 
of his Don Carlos label another bodv label known as the Banquet la- 
bel. It appears from the évidence that only a very small percentage 
of the Don Carlos brand of olives has been put up in bottles not hav- 
ing red cap seals. 

We shall now advert to some of the évidence directly bearing on 
the charge of unfair compétition by the défendants. The complain- 
ant's witness Garwood testified: 

"Q. 16. Hâve you made any ring-shaped bottles for olives of this same 
gênerai description as Complainant's Exhibit No. 5, for the Messrs. Chance's 
Sons, the défendants in this case? , A. We bave made a bottle for them with 
more rings on it than this bottle. Q. 17. I show you complainant's Exhibit 
No. 8, défendants' ring bottle of stuffed olives, and ask you if you recognize 
that bottle? A. Yes ; that I think is the bottle that we manufactured for 
them. Q. 18. When did you manufacture those bottles for the Chances (re- 
ferring to Exhibit 8)? A. In 1905; I cannot flx the date in the year, but I 
think it was 1905. Q. 19. What part of the year was it? A. My recollection 
Is that it was in the fall of the year. Q. 20. What were the circumstances 
under which you made that bottle for them? A. I called there one day and 
they had a sample of a Gulden ring, and a bottle that another concem in 
New York used; and they said it was neeessary for them to hâve something 
of that character to nieet the requirements of their trade ; and we talketi 
about it; and, as I generally do when I corne up against anything of that kind, 
where we are making a bottle of a certain character for a party, and another 
party wants a bottle of the same character, I tried to Induce them to get up 
something of their own and not to follow the same style of bottle and iden- 
tify themselves with it — with their own bottle entirely; that is to say, bave 
a design that they can be identifled with. The matter was laid over, if I 
recollect correctly, to a later date when Mr. Robert Chance insisted that he 
would bave to hâve a bottle of that character and practically he adopted the 
bottle of the five-ring style hère, and we got up a mold for them and we made 
some bottles for them. * * * Q. 22. When did you make the first shipment 
of bottles to him? A. As soon as the nàold was completed; I think we shipped 
25 gross of bottles ; it generally takes from two to three weeks to get up a 
mold. Q. 23. Hâve you furnished them with bottles of that kind since? A. 
In some quantifies, yes. Q. 24. When was the last consignment of those bot- 
tles you made to the défendant? A. I cannot answer that question as to a 
definite date; I should think as near as I can recollect from the run of the 
business that sometime within the last month we made them a small ship- 
ment, but I am not absolutely sure about that." 

Garwood testified with respect to matters inquired about during the 
cross-examination of Robert C. Chance, one of the défendants, as 
follows : 
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"Q. 461. I quote from the cross examlnation of this same witness, as fol-, 
lows : * * * piease state wtiether or not you at any time, made objection 
or crltlcized that witness Robert C. Chance, one of thèse défendants, for Imi- 
tating or attempting to imltate the goods of competltors to trade, and If so, 
State as aceurately as you can the exact conversation between you? A. There 
were a number of times when Mr. Robert Chance exhlbited bottles packed by 
other concems and sald that he would hâve to bave similar packages. 1 can't 
say that I exactiy crltlcized him, but I did advise hlin on seyeral occasions 
that It was not good business pollcy to copy thèse bottles, and urged him to 
use certain designs of their owii, or to get up spécial designs of their own, and 
be identified with sald designs as their own property. Q. 462. Was there any 
conversation of that character between you when you wei-e béing requested by 
him to get up the ring bottle in question, for the défendants; if so, what? A. 
My distinct reeollectlon is that orlglnally the Gulden bottle was the one talked 
about as being necessary for hls purpose. I told him that that only meant 
trouble for him aud myself , and I thought Mr. Gulden would flght any effort 
to put a çopy of that bottle on the market. The matter was dropped for the 
time being, and then came up again with the Leggett flve-ring bottle before 
us, and at that time he dropped the Gulden matter and talked entirely about 
the five-ring bottle." 

In point of fact the Leggett bottle had six rings and the witness 
subsequently so stated. Albert Chance, one of the défendants, tes- 
tified: 

"Q. 798. What other bottles besides those bottles did you use before Mr. 
Weed came into your employ? A. We used the ring bottle. Q. 799. Hâve you 
got a sample of that hère? A. Tes, sir. (Witness refers to Complalnant's 
Exhibit No. 8.) Q. 800. Is that the sample ring bottle you used before Mr. 
Weed came Into your employ? A. Tes, sir, that is a sample of the ring bot- 
tle. Q. 801. But not with that label? A. Not with this label, no. * * * 
Q. 804. How long hâve you used that bottle? A. We hâve used this bottle 
since February, 1905. I think that was about the time we got the mold up 
for that bottle. It came along in March, some time I think in that neighbor- 
hood. Q. 805. ;Will you give us, in your own way, the history so far as you 
know itof the ring bottle? 4- The ring bottle — we came into compétition with 
the ring bottle with Mr. Gulden. Mr. Gulden had a four-ring bottle. Q. 806. 
Was Mr. Gulden's the first ring bottle? A. So far as we know in America. 

* * ♦ Q. 811. But Mr. Gulden was the first to pack hls olives In America in 
a ring bottle? A. So far as I know, yes, sir. Q. 812. At the time you adopted 
the ring bottle, were there any other American ring bottles on the market 
besides Mr. Gulden's? A. There was auother one of Francis H. Leggett's, 
New York, a six-ring bottle. Q. 813. How long had that been on the market? 
A. I could not tell you that.' ■* * * Q. 814. Were there any other bottles, 
American ring bottles, on the market at that time, at the time you adopted 
your ring bottle? A. Not that I know, for packiiig olives. There were bot- 
tles on the market with peppers in them, little West Indla peppers in them. 

* * * Q. 816. The only twô ring bottles with which you came in compéti- 
tion were Gulden's and Leggett's? A. That is ail. Q. 818. Piease state what 
did occur when you went to Mr. Garwood to hâve a ring bottle made. A. 
My brother had a conversation with Mr. Garwood on this subject, and I was 
présent. I did not hear ail of the conversation, but I will récite what por- 
tion of it I heard. Q. 819. Exactiy. A. We had been meeting in compéti- 
tion with Mr. Gulden, with the ring bottle, and Francis H. Leggett & Com- 
pany, as I stated, and we wanted something to meet this compétition. Mr. 
Garwood was called in, and the question put to him. We had. if my mem- 
ory serves me right, a six-ring bottle of Francis H. Leggett's, but not a 
Gulden bottle. Mr. Garwood said this was a six-ring bottle, and why not 
make a five ring. He said: 'I will make a model and show it to you.' He 
made the model, and we adopted it. Q. 820. That was in 1905, February? 
A. That was' in 1905. I think he made the mold in February, and along In 
March we got the bottles. Q. 821. Was that before or after Mr. Weed came 
Into your employ î A. That was before Mr. Weed came with us. Q. 822. 



QULDEN V. CHANCE. 311 

How long? A. Two years, because that wonld be bis — Mr. Wecd did iiot 
corne until January, 1907, and tbls was In 1905." 

We now corne to the connection of the défendants' witness Weed 
with the case. He had been employed by the complainant as a travel- 
ing salesman for from four to six years, when, some différences hav- 
ing arisen betvveen the complainant and him touching bis rémunéra- 
tion, he wrote August 25, 1906, from St. Louis a letter to the défend- 
ant of which the foUowing is a copy : 

"Mess. R. C. Chauce's Sons, Pbila, l'a. "^*- ^°"'®- ^"S- 25, 1906. 

"Gentlemen : I bave rei)i'esented Cbas. Guldeu for tbe past six years in 
tbe West, and am thinking seriously of making a change Jan. Ist, 1907. 
I am now calling on tbe jobbing trade from Laneaster, Pa., to Denver, Col. 
I bave worked up a large trade in car load lots In tbe foUowing cities: 
Pittsburgh, Pa. i Cleveland; Toledo; Détroit; Oolumbus; Ws!sbingtou 0. H.. 
Obio ; St. Louis ; Kansas City : & Omaba, Neb. I am positive if I make a 
cbange that I can command this trade. I would be pleased to bave per- 
.sonal Interview with you on my return from tbe West, and will tben ex- 
plaiu my reasons for wishlng to make change. I can furnish you with 
list of customers and refer you to any and ail of them, and any other par- 
ticulars you niny wish to Icnow. I would be pleased to receive a Une from 
you % Pa.xton Hôtel, Omaha, Neb. Yours very truly, 

"Oontidentlal. Fred'k. Weed." 

Robert C. Chance, one of the défendants, wrote in reply as f ollows : 

"Mr. Fred Weed, Omaha, Neb. "August 28th, 1906. 

"Dear Sir : We are In receipt of your letter of the 2.5th, and in reply, 
we would be very mucb pleased to bave an interview with you on your 
arrivai in the East, Any information you give us will be held strictly 
confidential. We would like to kuow wbat aniount of goods you bave been 
selli'Jg per year, and wbat you could really guarantee. We work exclusive- 
ly with tbe jobbers and packers. We look for business under private labels, 
that is, of large quantlties wbere we can bave tbe buslues.s for tbe year or 
for any length of time, people who hâve been getting goods under their own 
Brands. 

"Awaltlng your prompt reply, Vi'e remain, 

"Very respectfully yours, 

"R. O. Chance." 

In answer to the above Weed wrote as foUows: 

"Mess. R. C. Chance^s Sons. Pbila., Pa. "Omaha, Neb., Aug. 30, 1900. 

"Gentlemen : I beg to acknowledge the reeelpt of your f avor of Aug. 28th, 
and tbank you for your prompt reply. Would say m reply that it would be 
very hard for me to say wbat I really could guarantee i^er year until I look 
over your full Une, but think at Personal interview I can satisfy any one in 
regard to the amount of business I would do for them. My olive & bottle 
mustard business bas run from ,$100,000 to $140,000 a year for the past six 
years. I bave never sold pickles, ketchup or salid oils. I sell the jobber & 
packer excluslvely in large quantifies and bave Personal acquain tance and 
trade with ail the buyers. I know tbe olive business tborougbly, and ail the 
packs on tbe market. When I reach Phila., Pa., would be perfectly will- 
ing to furnish you with a list of my customers and you would be at liberty 
to Write any you see fit. I hâve no objection to priva te label business. In 
regard to styles of bottles — can better explain to you at interview what 
Is needed. A letter will reach me directed care above hôtel for ten days 
and will let you know a week ahead when I will reach Phila. Now figure 
it will be about Oct. 1 to 15. Xours very truly, 

"Fred'k. Weed." 
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In reply Robert C. Chance wrote as follows : 

"Mr. Fred'k. Weed, Yonkers, N. Y. "September 15th, IDOG. 

"Dear Sir : It will be convenieiit to us for you to call at any tlme between 
October Ist and 15th, as you state, and we will then take the matter up 
thoroughly with you. But we would like to know about what day you 
oould he hère, as the writer Is often out of the city the fore part of the 
week. Awaitiug your prompt reply, we remain, 

"Very respectfully yours, R. C. Chance." 

It is significant that the foregoing correspondence between Weed 
and the défendants occurred while the former was in the employ of the 
complainant, his term of service not expiring until December 31, 1906 ; 
that the défendants knew from, if not aside from, the correspondence 
that Weed was then in the complainant's employ; that Weed stated 
in his letter of August 25, 1906, his abiHty "to furnish you with Hst 
of customers and refer you to any and ail of them, and any other par- 
ticulars yôu may wish to know"; that this letter was marked "Con- 
lidential"; that in reply to the àbove letter Robert C. Chance, on be- 
half of the défendants, states that "any information you give us will 
be held strictly confidential," and "we would like to know what amount 
of goods you hâve been selling per year"; that Weed in his letter of 
August 30, 1906, stated to the défendants that "I know the olive busi- 
ness thoroughly, and ail the packs on the market" ; that on his ar- 
rivai in Philadelphia he "would be perfectly willing to furnish you 
with a list of my customers and you would be at liberty to write any 
you seê fit/' and that "I hâve no objection to private label business. 
In regard to styles of bottles — can better explain to you at interview 
what is needed" ; that in the reply of the défendants through Robert C. 
Chance to the last letter, it is stated that it would "be convenient to 
us for you to call at any time between October Ist and 15th, as you 
state, and we will then take the matter up thoroughly with you"; 
that in the foregoing correspondence the défendants displayed an 
eagerness to secure the services of Weed, and that at the beginning 
of 1907 Weed entered into a written contract of service with the de- 
fendants. Weed testified: 

"Q. 3©3. Dld you ever hâve any conversation with Mr. Chance as to the 
labels that were to be used for your trade, and if so, state when it occurred 
and what occurred? A. Yes, sir, I requested Mr. Chance to get up some 
new labels. I had quite a number of customers that would not ail want the 
sa:me label — to get up a variety of labels, as many as he thought he could, 
and submit them to me. He asked me, 'Any particular kind?' I said, 'No, 
as long as they ■v\rere gotten up in nice shape and good form.' Q. 394. 
That was about when? A. That was, I should .1udge, the latter part of 
November; during the month of November sometime. * * * Q. 396. 
When did he submit any labels to you? A. I think in December sometime 
he sent me a sheet that had three or four labels on. Q. 397. Do you 
recollect what they were? A. Yes, sir; 'Don Cassar,' 'Régine' and the 
'Penn Club.' Q. 398. And what did you do with regard to them? Did 
you change them in a any way? A. No, sir. * « » XQ. 718. Hâve you 
ever known any trade-name for olives except 'Don Carlos' and 'Don Cœsar' 
on which the Word 'Don' formed a part? A. No, sir. Q. 719. Sinee you 
hâve been employed by Mr. Chance, hâve you traveled over the same terri- 
tory as for Mr. Gulden, or différent territory? A. I hâve had some nû- 
ditional territory besides the regular territory. * » * rdQ. 749. While 
you were with Mr. Gulden, you visited the territory you had the last year. 
That is, what I mean is, did you abandon any territory while you were with 
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Mr. Guldeii? A. Possibly a few very small towns, where it would iiot pay 
t,o go. RDQ. 750. But substantially, I mean, at difCerent times? A. Sub- 
stantially the same trade I controlled and contracted for ail the time I 
was with Mr. Gulden." 

The défendants' witness Cake, for many years a représentative in 
Philadelphia of the United States Printing Company which was en- 
gaged in color printing, testified as to an interview with Albert Chance, 
one of the défendants, at their office in the fall of 1906 : 

"Mr. Ohance, who Is a custonier of ours, sent for me and wanted to get 
np an olive label, and he showed me a 'Uon Carlos' label, and said be want- 
ed it equal in (juallty, and emphasized partlcularly he wanted to avold any 
resemblance of the same. I asked him If I eould bave the Don Carlos 
label, and he hesitated and said: 'No; you better not tal^e it, in order to 
avoid anything similar in getting up the sketch.' I prevalled on him to 
let me hâve it and told him I would return it right away. I weut up to 
the office and made an outline on what we called a sketching form and put 
the name in 'R. O. Ohance's Sons,' and so forth, and took the 'Don Carlos' 
label back to him. It was not in our New Yorlî oflice, because I had obli- 
gated myself to give it to him. I sent the sketching order over, and I 
avoided the color in the branch of olives, I avoided the style of the die 
'►'*'* and I took and outlined the die that I thought wns the best for 
the shape of the bottle. The labels themselves are the resuit." 

Cake wrote November 19, 1906, a lettér of instructions to the United 
States Printing Company with référence to labels to be made for the 
défendants, in which he said: 

"Dear Sirs ; In référence to the Don Cœsar olive sketch that we hâve 
ordered for the above iirm, we want you to make a good embossed sket,<;h. 
They want something original, if you can get it. I am enclosing you two 
of Chas. Gulden Don Carlos Brand of olive labels. They want something 
fancy like thèse. I want to call your particular attention to the gold and 
paper in thèse samples. Chance wants to get up something as fine as thèse, 
if possible, in quallty. Another thing I want to call your attention to, in 
making sketches our copies of olives are always too green. Thèse two en- 
closed labels may be a little light, but they are really nearer the color 
than the usual green ones which we hâve made. I am sending you by ex- 
press a very handsome sample of olives showing the color. Could we not 
make a natural process eut of labels and get the exact color. You wIU 
notice they vary a little. I would like you to liand this letter to Mr. Snyder. 
Now I hâve given my word that I will return thèse two labels Don Carlos 
Brand to Mr. Ohance, and I want you to return them to me. On this Don 
Cœsar sketch I want a handsome embossed original design in keeping in 
quality with thèse Don Carlos labels endosed." 

Cake further testified as to what occurred at an interview he had 
with Albert Chance, one of the défendants, at their office in Phila- 
delphia : 

"XQ. 42. You say you got up thèse names together? A. Yes, sir. XQ. 
43. What other packers of olives, to your knowledge, hâve used names 
with the Word 'Don' in them? A. I do not know but of the two. XQ. 44. 
What suggested the name 'Don Csesar' to you? A. Spanish. XQ. 45. What 
suggested that particular name to you? A. Well my idea that it was a 
Spanish name, and it is very common to use the word 'Don' abroad. XQ. 
46. You say you had not known of any excepting those two brands with 
the Word 'Don'? A. No, sir. XQ. 47. Then, why was it suggested to you? 
A. Wanted to get a name for It. XQ. 48. What suggested the name to 
you? A. I am telling you that Spanish people — thèse are Spanish olives — 
at least, I thought so. and we — I don't know how to explain that. Mr. 
Chance had the 'Don Carlos' label there, and it appealed to me right away, 
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why we couldii't use tlie vvord — XQ. 49. Then the nanie 'Don Cœsar' 
was suggested to you by tbe name 'Don Carlos'? A. Yes, sir; with sev- 
eral other 'Dons' we had lu our mlnd. * * * XQ. 74. Hâve you got dles 
of a necktle label, as you call it, of tbe shape of tbls one of tbe ring 
bottle of Manzanilla olives? A. Yes, sir. XQ. 75. You say Mr. Chance 
took a quarter and drew that? A. Yes; that is rigbt. XQ. 76. Did be 
say why be wanted a necittie label of tbat sbape? A. Xo, sir; I don't 
thinU be did, only to cover up some portion of this long neck. XQ. 77. 
l>id be give you the wording to be printed on tbat necktie label with tbe 
depeiiding ear? A. Yes. XQ. 78. What otber packing house do you know 
of tbat uses a neek label of that shape except Mr. Gulden's and Mr. 
C'hance's? A. I am net familiar with the olive trade only hère in Philadel- 
phla, and I do not know of anybody tbat uses them in Pbiladelpbia. I do 
not sell them. * * * XQ. 92. Were tbe labels 'Don Cœsar,' 'Régine' and 
'Penu Club' ail delivered at tbe sanie time to R. O. Chances Sons? A. I do 
not know." 

The witness having obtained information on this point testified that 
the Don Cœsar and Penn Club labels were delivered January 29, 1907 ; 
the Régine label February 5, 1907, and the Manzanilla Necktie and 
the Queen Necktie March 27, 1907. The défendants wrote to Price 
Brothers & Company, engaged in the business of printing labels in 
New York City, November 17, 1906 as follows: 

"Gentlemen: We enclose you three (3) sizes of labels, on wbleb we 
want you to give us an estimate and sketch, under the Don Cœsar brand, 
with an Olive spray in the center, and R. C. Cbance's Sons, Pbiladelpbia. 
underneath. We want it In Brigbt Gold with a border and die the same 
as our Crpwn Brand. Tbe lettering we want gold, shaded with red and 
black, or rather gold and red shaded with blaek. Tbe Olive Spray we want 
the color of Olives, about the color of the enelosed eut. We want a very 
striking and beautiful label. You can give us au estimate on one bundred 
tbousand (100,000) divided up in the three (3) sizes. If you tbink this 
would look very well embossed, give us an estimate on them, but we would 
want a glazed paper, instead of varnisbed. Respectfully yours, 

"R. C. Cbance's Sons." 

The coriiplainant's witness, Collins, who is a salesman for Price 
Brothers & Company, testified: 

"Q. 7. Did that flrm ever hâve an application from R. C. Cbance's Sons, 
of Pbiladelpbia, for the printing of a label for olives? A. Yes, sir. Q. 8. 
About when did tbat occur? A. In December, 1906. Q. 9. Just state what 
occurred tbere. What was the transaction? A. They asked us for a quota- 
tlon and to make them a sketch. Q. 10. Did they submit anytbing to you at 
at that time? A. Well, they sent on a blank pièce of paper with the name, 
with a vignette in the centre, eut from another label. ■* * * Q. 13. What 
was tbe vignette tbat was placed in the centre? A. It was a vignette of 
olives. Q. 14. What was the vignette of olives eut from, from whose label? 
A. I cannot tell you tbat; it was eut from some old label. Q. 15. Look at 
this label which 1 now hand you, called 'Don Carlos' Olives, Charles Gulden, 
N. Y.,' and state wbether or not that refresbes your recoUeetion as to the 
matter? A. To the best of my reeollection it was in the same colors, but 
wbether It was tbe same identloal vignette or not, I could not say. Q. 16. 
How did it resemble this one? A. Tbe color scheme was about the same, yel- 
iow and blaek shading. Q. 17. How about the shape of it? A. Well, it was 
a blank pièce of paper. Q. 18. And they had pasted this vignette on a blank 
pièce of paper? A. Yes, and they had sent on another label which we had 
been making for them for years, a label in this shape — instead of making 
wbat we call a landscape shape — it was made in a portrait shape. Q. 19. 
That was a vertical oval? A. Yes, and in différent colors from this. They 
said to make It on tbe same size pièce of paper but with a scalloped edge. 
Q. 20. You had been making a vertical oval before that? A. Yes. Q. 21. 
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What kiud of a label was that? A. Queen Olive label. Q. 22. What change 
did they want you to make in it fi"om the old label? A. To make it in this 
shape. Q. 23. This Is a longitudinal oval? A. Yes, what we called a land- 
scape. Q. 24. What is the technlcal name of the other? A. Portrait. Q. 2.5. 
So they wauted you to change from the portrait shape tothe landscape shape? 
A. Yes, to make it with a scalloped edge. Q. 26. How about the pictuve 
on the label ; what was that to be? A. They had already pasted — they had 
said nothiug about niaking it identically the saine, but the artist, instead of 
maklng a new one. which is customary, he simply pasted the old vignette 
right in the new sketch, which is unusual, because, in making a new label, 
why, we make it, as a rule, entlre. Q. 27. Then, the way it came to your firm 
was that they had pasted in the centre of a pièce of paper of 'landscape shape' 
a vignette of olives? A. Yes. Q. 28. And what were the colors? A. Yellow 
and black. Q. 29. And they wanted from you an estimate on that label, did 
they? A. Yes. Q. 30. Had that vignette been eut from some old label? A. 
Yes. it had been eut from some old label. Q. 31. Could you tell what label it 
had been eut from? A. Well, after I saw this, I thought it came out of one 
of Gulden's labels, but I could not swear to it. Q. 32. Did it reseuible Gul- 
den's label? A. Yes. Q. 33. It looked as if it had been eut from Gulden's 
label, did it? A. Of course I didn't kuow that at the time, because our rule 
is, if we know it, we refuse to copy another man's label. Q. 34. But, after 
that, you saw the Gulden label? A. I saw that at Mr. Gulden's office. Q. 35. 
And after seeing that, then you said that this labsl which they sent you re- 
sembled the Gulden label? A. Yes, the vignette did. * * * Q. 40. Do you 
rememher whether or not the words 'Don Oœsar' were printed above the vi- 
gnette? A. Yes, they were. Q. 41. And the name 'R. C. Chance's Sons' ; was 
that beueath itî A. Yes." 

The witness Gulden, son of the complainant, during whose testi- 
mony the letter of November 17, 1906, from the défendants to Price 
Brothers & Company was introduced, testified: 

"RDQ. 286. In this connection I hand you three labels, and ask you 
what they represent? A. They represent our three sizes of Don Carlos 
labels. RDQ. 287. You use three sizes of that label, do you? A. Yes. 
RDQ. 288. And thèse are samples of those three sizes? A. Yes, sir. RDQ. 
289. How do they compare with the three sizes of proposed labels attached 
to this letter from Chance's to Price Brothers (Exhibit 14) ? A. They are 
the same size, with the exception of the larger one in which there is a sllght 
différence." 

Albert Chance, one of the défendants, after referring to the corre- 
spondence between Weed and them, testified : 

"Q. 903. In conséquence of that eorrespondence, did you hâve an inter- 
view with Mr. Weed, and when and where? How did it corne about? A. 
We had an interview with Mr. Weed sometime between October — along in 
October, I think it was; I cannot give the exact date; sometime In October. 
Q. 904. Did you visit him or did he visit you? A. He visited us. * * * 
Q. 907. I>id you hâve any subséquent communication or interview with 
him? A. I had not. Q. 908. Or did your brother, do you know, between 
then and the Ist of January? A. Yes; I think my brother had. He came 
again the second time to see us, but I had no interview with him. Q. 909. 
As a resuit of thèse Interviews, did Mr. Weed enter your employ? A. He 
did. Q. 910. After your interviews with Mr. Weed, did you adopt any ad- 
dltional labels, and, if so, please state as near as you can recoUect the hls- 
tory of those labels? A. After the interview with Mr. Weed, he stated 
that he could put brands on the market, and we took that question up, and 
we considered changing the labels, making new labels, but there was no 
brand suggested at ail by him. Q. 911. Right hère; you said changing 
the labels. Had you discontinued the use of your old labels? A. Not at 
ail ; no. * * *' Q. 915. What was the object in adding additional labels 
to your existing stock of labels? A. It was in order to increase our trade 
and the territory which this nian was to cover, and that Is our object in 
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changing our labels at anytime, in order to produce a new brand or get 
away from the old stéréotype styles, and vve are always thinklng eut some- 
thlng in that way. * * * Q. 918. Where dld you liave that interview 
witli Mr. Cake? A. In my office. Q. 919. And did you hâve auy labels 
there and wbat were they? A. I bad no label at the time tbat I talked 
witli him, but be asked me to give him some idea as to wbat I wanted. 
and I picked up a label that was on my desk, more to get the quality of 
the paper, and not the gênerai design of the coloring of it at ail, and thls 
label was the 'Don Carlos' label, and Mr. Cake sald, 'Cau I hâve that label'? 
I said, *No; I don't want anything like that; I don't want you to use this 
label. I want something original. I want your Ideas and not somebody 
else's Ideas,' because I dld not eare for them^ and I said I would not con- 
Rider, I would not think of it for one moment 'you taking thls label.' He 
says, 'liet me hâve thls label until I go back to the office; I will positively 
assure you that It wlU never leave my hands, and I will return it to you; 
I will not use it in any way.' I hesitatèd even on that. He says, 'You 
need not be afrald, I will positively promise you — I think you hâve knowl- 
edge of me, and bave done business long enough with me, that I would 
be honorable in It.' I said, 'I do not doubt that at ail, but it is a question 
of this label. I do not like the Idea of it.' So he took it away. ïhe next 
morning he returned it to me, accordlng to what he said. * * * XQ. 
9918. You were famlliar with the shapes of bottles and the styles of labels 
usea by Mr. Gulden for a considérable tlme previous to thèse dates? A. 
Somewhat, in some of bis styles, y es, sir. XQ. 999. Before you adopted 
that ring bottle, you had seen his ring bottle? A. I had seen bis ring bottle, 
yes, sir. XQ. 1000. Before you adopted the neck label which you are now 
using for the ring bottle you had seen the label on bis ring bottle? A. 
Yes, sir; I had seen it on bis bottle. * • * xQ. 1040. What was your 
objeet in adopting the 'Don C'œsar' label? A. More to add brands — différent 
brands to our gênerai packing. * * * XQ. 1068. A¥hy, having a pack- 
age which was known to the trade as yours distinetively, dld you adopt a 
ring bottle that you knew was Mr. Gulden's design? A. I did not know it 
was Mr. Gulden's design. XQ. 1069. You did not know it? A. That par- 
ticular bottle we adopted before Mr. Gulden's design. XQ. 1070. Dld not 
you know that that shaped bottle made by the Willlamstown Glass Works 
was made for Mr. Gulden? A. I so testified; yes, sir. XQ. 1071. Then 
you knew that the ring bottle in question was Mr. Gulden's type of bottle? 
A. Yes, sir— not hls type of bottle. XQ. 1072. His bottle; made for him. 
That is what you said. A. I said a ' four-ring bottle. Mr. Gulden had a 
four-ring bottle. * * * XQ. 1211. Where dld you get the 'Don Carlos' 
labels which you furnished to Mr. Cake? A. They were left with us by Mr. 
Weed. XQ. 1212. How long before? A. I cannot just answer that. XQ. 
1213. For what purpose? A. No purpose, whatever. * * * xQ. 1218. 
When did yoû flrst adopt the body label for bottles with the pleture of a 
plate of stuffed olives thereon? A. That was about the tlme that we got 
up the labels 'Régine' and 'Penn' and 'Don Csesar,' They were ail about 
the same time. XQ. 1219. Then it was about the same time that you got 
up the neck label on the bottle of stuffed îolives, Complainant's Exhibit No. 
8? A. About the same time, yes, sir. XQ. 1220. What was your purpose 
in changing the form of label on that bottle from the style which you had 
formerly used to complainant's exhibit, défendants' bulb bottle, stuffed 
olives? A. I had no other objeet only than just to change the label. That 
was ail. XQ. 1221. Why did you want to change the label ? A. We were 
constantly thinklng ôf something new. I cannot give you directly just what 
would lead us up to thèse thlngs. * * * XQ. 1231. Name any partic-ulav 
. set of labels of any paclcer that, to your mind, is similar to Gulden, except 
your own. And I mean by this, the entire dress of the bottle, body label, 
neck label and seal. A. I do not recall any one particular name. XQ. 1232. 
Then you know of no other olive packer who dresses his bottle of olives in 
a manner as similar to Gulden as the dress that you give to yours? A. 
I cannot answer that question. XQ. 1233. Do you know of any packer 
of olives who dresses his bottles of olives In any way similar in gênerai 
appearance to Gulden? A. I cannot answer that question. XQ. 1234. Do 
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you know of any olive packer who uses a trade-nanie. or trade-mark on 
his olives having the previous 'Don' ? A. No. XQ. 1235. Do you know of 
any one who lias a tradè-mark in whlch appears the name 'Caesar,' either 
with or -without the 'Don' ? A. Not that I can recall." 

The explanation made by the défendants of their adoption and use 
of the words Don Csesar is far from satisfactory. Robert C. Chance, 
who bas been engaged in the olive business of the défendants for con- 
siderably more than thirty years, stated in substance that those words 
were suggested to him by the play of Don Caesar de Bazan, rendered 
in the old Chestnut Street Théâtre in Philadelphia some fifteen years 
previously, which had strongly impressed him. He f urther testified : 

"XQ. 135.5. Did you suggest any names to Mr. CakeV A. I suggested 
the 'Don Csesar' label. That was my Idea. * * * XQ. 1364. What waa 
your object in adopting a name with the preflx 'Don'? A. I hâve just said 
that that struck me as a good brand. XQ. 1365. Why did it strike you as 
a good brand V A. I was very much pleased with the play, and the name 
generally always Impressed me. XQ. 1366. What had the play to do with 
olives? A. Nothing: had nothing at ail to do with olives. XQ. 1367. Why 
was the name of 'Don Csesar' associa ted? A. I was getting up a brand. 
XQ. 1368. How long before was it you saw the play? A. Possibly it 
might hâve been fifteen or more years, It always impressed me though. 
* * * XQ. 1376. Why was it the name 'Don Caesar' had not impressed 
Itself upon your mind so you used it during those fifteen years? A. It was 
not necessary at that time, possibly, to get up brands." 

The question naturally arises why Robert C. Chance who states he 
was so impressed with the above-mentioned play waited until the fall 
of 1906 before utilizing the words "Don Cœsar" in the conduct of the 
défendants' business. Albert Chance states that the défendants "were 
constantly thinking of something new" in the matter of labels for the 
purpose of adding to their brands and enlarging their business. The 
complainant adopted the words "Don Carlos" as early as 1895. But 
eleven years rolled around, and it was not until after the défendants 
had negotiated with Weed, while the latter was still in the employ of 
the complainant, and familiar with the Don Carlos label, that the de- 
fendants adopted and used the words "Don Csesar" on their body 
labels. Further, instead of adopting the words "Don Roberto" or 
"Don Alberto," they chose words of which not only the title "Don" 
was identical with that of the complainant's trade-mark, but the name 
"Csesar" bas the same number of letters and begins with the same 
initial as "Carlos." The play of Don Csesar de Bazan may indeed 
hâve suggested the use by the défendants of the words "Don Csesar" 
but, if so, it was only in connection with a considération bv them of the 
words "Don Carlos." That "Don Caesar" was adopted by them with 
a wrongful intent to divert to themselves an important branch of the 
complainant's trade, we hâve, upon ail the évidence in the case, no 
reason to doubt. We are unable to accept any theory of chance coïn- 
cidence by way of explanation. Further, the évidence in the case, from 
which we bave largely quoted, when considered in its entirety, with 
the only reasonable déductions to be drawn from it, clearly shows that 
the défendants had a set and wrongful purpose to benefit themselves 
at the expense of the complainant, by so packing, dressing and sell- 
ing their olives as to palm them off upon ordinary, unwary, or igno- 
rant consuming purchasers as olives packed and dressed by him. The 
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défendants' bottles \yith their labels, Complainant's Exhibits Nos. 7, 8 
and 9, particularly complaihed of, while differing somewhat in dé- 
tails from those of the complainant, Exhibits Nos. 4, 5 and 6 are in 
their gênerai appearance strikingly similar. They are confusing, de- 
ceptive and misleading and, as already stated, intended by the défend- 
ants so to be. When the bottles of the défendants with their labels 
are viewed side by side with the bottles of the complainant with their 
labels, différences may be perceived which might prevent confusion on 
the part of purchasers who hâve both before them at the same tirhe. 
Eut purchasers may not and do not as a rule hâve both simultaneously 
before them for comparison. If they hâve corne to associate the com- 
plainant's bottles and labels with olives packed and sold by him and 
thereafter sée the olive bottles and labels of the défendants, the com- 
plainant's bottles and labels not being at the time before their eyes, it 
is highly probable that purchasers in the exercise of only such degree 
of care as is ùsually observed by and reasonably to be expected from 
them tiridér varying conditions pf knowledge, intelligence and national- 
ity, will be misled or deceived into the belief that in buying olives 
packed and dressed by the défendants, they are getting those of the 
<:omplainant. The fact that salesmen or middlemen are in a position 
to distinguish the olives packed by the défendants from those packed 
ty the complainant by reason of différences in bottles or labels is un- 
important. The material point hère is the liability of ordinary con- 
suming purchasers to be confused and misled on the subject. In Flor- 
ence Mfg. Co. v. J. C. Dowd & Co., 178 Fed. 73, Judge Coxe in de- 
livering the opinion of the circuit court of appeals for the second cir- 
cuit expressed views in which we fully concur on the subject of un- 
f air compétition in trade, as follows : 

"The law bas a threefold object: First, to protect the honest trader In 
the business which fairly belongs to him; second, to punish the dishonest 
trader who is taking his competitor's business away by unfalr meaiis; and, 
thlrd, to protect the public from déception. * * * It is so easy for the 
honest business man, who wishes to seli hls goods upon their merits, to 
sélect from the entire material unlverse, which is before him, symbols, 
marks and coverlngs which by no possibillty can cause confusion between 
his goods and those of coûipetltors, that the courts look with suspicion 
apon one who, in dressing his goods for the niarket, approaehes so near 
to his successful riva) that the public may fail to distinguish between 
them. The law is not made for the protection of experts, but for the public — 
that vast multitude which Includes the ignorant, the unthinking and the 
«redulous, who. In maldng purchases, do not stop to analyze, but are gov- 
erned by appearances and gênerai Impressions." 

In National Biscuit Co. v. Baker (C. C.) 95 Fed. 135, Judge La- 
combe, said: 

"As bas been often polnted out before, It makes no différence that dealers 
In the article are not deceived. No one expects that they will be. It Is 
the probable expérience of the consumer that the court considers. Hère, 
too, we bave the manufacturer of the articles complalned of, who ex- 
plains, as usual, that, in adopting a trade-name by which to Identify hls 
own product, he has been most 'careful not to trespass on any rights' of 
complainant, and that 'atter considérable thought' he selected a name which 
»«hould make the différence between his goods and complainant's 'distinct 
«nd piain, so that there could be no possibillty of mlstake.' It is a eurlous 
fact that so many manufacturers of proprletary articles, when coufronted 
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witb some well-advertisecl tr.ade-name or mark of a rival manufacturer, 
seem to find their inventive faculties so singularly unrespouslve to their 
efforts to differentiate. * * * There are, as also Is usual, a number 
of mlnor différences between thé forms and the dress of the tvfo packages, 
whicti are expatiated upon in the affldavlts and tiie brief; but no one eau 
look at both packages witliout perceiving that there are stroiig resem- 
blances, which could easily bave been avoided had there been an honest 
effort to give defendunt's goods a distinetive dress. Both name and dress 
are clearly calculated to mislead, and the statenients thiit both were adopteJ 
with an eye single to differentiatiou straln the credullty of the court be- 
yond the breaking point." 

In Lever v. Goodwin, L. R. 36 Ch. Div. 1, an appeal was taken from 
a decree of Mr. Justice Chitty in favor of the complainants in a case 
of unfair compétition in trade. The decree was affirmed. In his dé- 
cision he said: 

"Then comes the case vphere the manufacturer, by devices which are to 
accompany the goods on their sale In the market, gets them up in such a 
form as to be calculated to deceive the ultimate buyer into the belief that 
the goods which he, the manufacturer, is putting on the market are the 
goods of some other maker. Hère, generally speaking. a double friiud is 
committed : First, there is the fraud which is perpetrated on the ultimate 
buyer; and, secondly, there is a fraud perpetrated on the other manu- 
facturer, who loses part of his trade. In this class of cases the trade is 
seldom deceived, the retail dealers know from whom they are buyiug, and 
if there is a fraudulent device they are rarely taken in by it. But in such 
a case the manufacturer puts an Instrument of fraud into their hands. 
Now It has been said more than once In this case, that the manufacturer 
ought not to be held liable for the fraud of the ultimate seller — that is, 
the shop keeper or the shop keeper's assistant; but that is not the true 
View of tlie case. The question which I bave to try is whether the de- 
fendants hâve or hâve not knowingly' put into the hands of the retail dealers 
the means of deceiving the ultimate purchasers." 

The évidence shows that olives packed and dressed by the défend- 
ants hâve been mistaken for those of the complainant, and it appears 
from the testimony of Gulden, the gênerai manager of the complain- 
ant's business, that in a single year, from December 1906, to December 
1907, in the district or territory previously canvassed by Weed, there 
was a falling off in such business of $24,750, representing a loss to the 
complainant of $5,000, of which ninety per cent, was in the Don Car- 
los brand of olives. No importance is to be attached to the fact that 
the complainant has packed and sold olives in varions bottles dressed 
dififerently from those particularly referred to in his bill, whatever 
might be its effect in a suit limited to a charge of infringement of 
trade-marks. The question now before us involves unfair compéti- 
tion in trade as contradistinguished from the infringement of trade- 
marks, and the défendants, having been shown to hâve indulged in 
unfair compétition with respect to the business of the complainant car- 
ried on under certain labels and packages, are not entitled to immu- 
nity by reason of the fact that the complainant has used in his busi- 
ness other bottles and packages with respect to which no charge of un- 
fair compétition can justly be sustained against them. 

We think that an injunction should be granted in this case perpetu- 
ally restraining the défendants, their servants, agents and employés, 
from directly or indirectly packing and selling or offering for sale 
stuffed Manzanilla olives in any ring bottle bearing a neck label sim- 
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ilar or substantîally similar to that shown in Complaînant's Exhîbît 8, 
"défendants' ring bottle of stuffed olives;" and also from directly or 
indirectly packing and selling or offering for sale Spanish olives in any 
bottle bearing a body label similar or substantially similar to the Don 
Cœsar label shown in Complainant's Exhibit No. 7, "défendants' bot- 
tle of Don Cœsar olives;" and also from directly or indirectly pack- 
ing and selling or ofïering for sale any Spanish olives in any bottle 
with a flaring or fluted base and bearing a body label similar or sub- 
stantially similar to the Don Cassar label shown in Complainant's Ex- 
hibit No. 9, "bottle of olives with flaring bottom," or bearing a neck 
label similar or substantially similar to that shown in Complainant's 
Exhibit No. 8, "défendants' ring bottle of stuffed olives;" and also 
from directly or indirectly packing or selling or offering for sale any 
Spanish olives in any bottle which in its configuration and its label or 
labels is or will be similar or substantially similar to Complainant's Ex- 
hibit No. 4, Complainant's Exhibit No. 5, or Complainant's Exhibit 
No. 6. The complainant is also entitled to recover from the défend- 
ants ail profits and damages lost and sustained by him by reason of 
ail sales by the défendants of Spanish olives bottled and labeled as 
âhown in Complainant's Exhibit No. 7, Complainant's Exhibit No. 8 
and Complainant's Exhibit No. 9, or bottled and labeled in such man- 
ner as to be substantially similar to the three last-named exhibits or 
any of them; and to an account therèfor. The decree below must be 
reversed, with costs, and with directions for such further proceedings 
in the court below as will afford the complainant relief pursuant to 
this opinion; and it is so ordered. 



JABOWSKI V. HAMBURG-AMERICAN PACKET CO. 

(CU-cuit Court of Appeals, Second Circuit. June lé, 1910.) 

No. 273. 

1. Courts (§ 274*) — Fédéral Courts— District of Suii^— Foeeign or Alien 

Corporation. 

A foreigii or alien corporation, operatlng an Atlantic steamship Une, 
eould be sued for injuries to a passenger, who was a citizen of New Jer- 
sey, in a fédéral Circuit Court sitting in New ïork ; the provisions of tlie 
judiciary act as to the district of suit having no application to a suit 
against an alien or foreign corporation, which may be sued by a citizen 
In auj State where valid service can be had. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 274.* 
Jurisdiction over corporations, see note to St. Louis, I. M. & S. Ry. Co. 
V. Newcom, 6 C. C. A. 174.] 

2, Shipping (§ 166*) — Injuhies to Passengeb— Contributobt Négligence- 

Questions roB Jury. 

Where plalntlff, a passenger on an océan steamship, was injured by the 
givlng way of a part of lier berth whlle she was attempting to get Into it, 
by cllmbing up from the lower berth. In the absence of a ladder, the ship- 
owner's négligence and plalntiff's contributory négligence were for the 
jury. 

[Ed. Note. — For other cases, see Shipping, Cent Dlg. §S 550, 551; Dec. 
Dlg. § 166.*] 

*f or otber cases see same toplc & § nxjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Soutliern 
District of New York. 

Action by Beckie Jarowski against the Hamburg-American Packet 
Company. From a judgment for défendant, entered on a directed 
verdict at the close of the testimony, plaintiff brings error. Reversed. 

Jacob Manheim, for plaintifï in error. 

Moore, Wallace & Dudley (A. Léonard Brougham, of counsel), for 
défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The plaintifif was injured while being car- 
ried on defendant's steamship Columbia from New York to Ilamburg 
in May, 1902, as a steerage passenger. She testified that she was as- 
signed to an upper berth and got into it by placing her feet on the low- 
er berth and lifting herself into the upper berth with her hands on the 
upper rail or guard. This she did every day until Monday afternoon, 
May 12th, when, in attempting to climb into her berth, the front pièce 
fell down and she was thrown to the deck with the iron guard rail on 
top of her. She further testified that there was no ladder in the room 
to enable passengers to get into the upper berths. 

At the close of the plaintifï's case a motion to dismiss the complaint 
was denied. The court said : 

"If a carrier holds hlmself forth as a carrier of passengers, that imposes 
upon hlm a very higti measure of care, net only in the furnishing of the 
appliances necessary for the carrying of passengers, but also in the care and 
maintenance and the proper fltting and placing of those good appliances. 
Now, in favor of the passenger, if it be shown that the unexpected, the un- 
usual, that which does not ordinarily happen when good care is talœn, did 
nevertheless happen, it is a case of res ipsa loquitur. * * * xhe matter 
with the berth was that when she performed a perfectly usual, reasonable 
and everyday act, namely, using the structure of the berth for the purpose 
of climbing into the upper berth, it gave way." 

The défendant introduced testimony contradicting the plaintiff and 
tending to show that the plaintiff was assigned to a lower berth and 
occupied the upper berth without permission, that there was a ladder 
in the immédiate vicinity intended for the use of passengers using the 
upper berths and that the plaintiff in climbing into her berth must care- 
lessly hâve lifted the guard from its sockets. The foregoing brief 
statement sufficiently indicates the nature of the cause of action and 
the défense. 

During the plaintiff's rebuttal testimony it developed that she was a 
citizen of New Jersey. At the close of the testimony the défendant 
again moved for a dismissal of the complaint upon four grounds : 

First: That the court had no jurisdiction. 

Second: That the plaintiff had failed to prove a case against the 
défendant. 

Third : That the plaintiff had been guilty of contributory négligence. 

Fourth : That no négligence had been shown on the part of the de- 
fendant. 

The court refused to dismiss the case on the merits and adhered, 
with some hésitation, to his former ruling that there was sufficient 
182 F.— 21 
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testimony to carry the case to the jury and that the questions of négli- 
gence were for them. He, however, held that, as the plaintiff was a 
citizen of New Jersey and the défendant a foreign corporation, the 
court had no jurisdiction, and dismissed the case on this ground. 

Subsequently the plaintifï moved for a new trial on the ground that 
the court was in error in holding that it was without jurisdiction. The 
motion was denied, but the court, having grave doubt as to the pre- 
vious ruling upon the question of jurisdiction, finally rested the déniai 
upon the ground that no négligence was shown. The décision was as 
follows: 

"I hâve coneluded that on the whole case négligence -was not shown, and 
that my expressed willingness to send the case to the jury was error. The 
necessary resuit of the évidence was that elther the plaintiff or some one else 
llfted the side pièce out. There is no évidence at ail that any person other than 
the plaintiff did so. I believe it was a mlstake to think the rule of res ipsa 
applled — wherefore the direction glven was rlght, even if the reason asslgned 
was wrong. Motion denied." 

After the cause was docketed in this court the défendant stipulated 
in writing: 

"That the United States Circuit Court for the Southern District of New 
York had jurisdiction of the subject-ruatter of this action and of the parties 
thereto at the tlme of the commencement of the action and at the tlme of the 
trial thereof." 

Although this court will not permit the parties to stipulate jurisdic- 
tion where none exists, we are convinced that under the authority of 
Barrow S. S. _Co. v. Kane,_ 170 U. S. 100, 18 Sup. Ct. 526, 43 L. Ed. 
964, the Circuit Court had jurisdiction of the action. 

The only remaining question is: Did the testimony warrant the 
submission of the question of négligence to the jury? We are of the 
opinion that the impressions of the judge at the trial were correct and 
that the question of the defendant's négligence and the plaintiflf's con- 
tributory négligence should hâve been submitted td the jury. 

The plaintiff was a passenger on the defendant's ship and was 
seriously injured by the giving way of a part of her berth while she 
was attempting to get into it. So much is conceded. She swore that 
she was assigned to this berth by an officiai of the ship, that no ladder 
was provided for her use and that she got into her berth on previous 
occasions by climbing up from the lower berth which, in the absence 
of a ladder, would seem to be the only way of reaching it. She testi- 
fies further that while so engaged the tailing broke, or gave way, and 
she was thrown violently to the fîoor, the railing f alling on her. Bear- 
ing in mind the very stringent obligations imposed upon carriers of 
passengers there is no doubt in our minds that plaintiff's proof entitled 
her to go to the jury. It is true that the defendant's witnesses contra- 
dicted the plaintiff on many, if not ail, of the facts of which négligence 
is predicated, but the question of fact still existed. It was for the jury 
to décide which version of the transaction was entitled to credence. If 
the cause had been submitted to the jury and they had found for the 
plaintiff we cannot think that the court would hâve been justified in 
setting the verdict aside as against the weight of évidence. 

It is only when the testimony is so clearly in favor of the défendant 
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that a verdict for the plaintiff will not be permitted to stand, that the 
court is justified in withdrawing the case from the considération of the 
jury. 

The judgment is reversed. 



MOHNS V. NETHERLANDS-AMERICAN STEAM NAVIGATION CO. 

(Circuit Court of Appeals, Second Circuit June 14, 1910.) 

No. 277. 

Shipping (§ 166) — Cabriage of Passengers— Personai, Injuries— LiauiEIty; 

A steamship Company Is llable for injury to a passenger, caused by a 
mat slipplng as she entered a doorway, where the mat was too small to 
fit properly Into its place. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. § 544; Dec. 
DIg. § 166.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by Mary Mohns against the Netherlands-American Steam 
Navigation Company. Decree for Hbelant, and défendant appeals. 
AfRrmed. 

The following is the opinion of Adams, District Judge, in the trial 
court : 

This action was brought by Mary Jlohns to recover from the Netherlands- 
American Steam Navigation Company for personai injuries received on the 
28th of June, 1905, while a second-class passenger on the respondent's steamer 
Rotterdam during a voyage from Nevi' York to Rotterdam. She alleged that in 
going from the upper déek to the dining room she stepped upon a mat at the 
head of a stairway, which mat slipped, causing her to fall heavily, fracturing 
and spraining her left ankle and otherwise injuring her. The respondent al- 
leged the seaworthy condition of the steamer, that the Hbelant in stepplng 
over the door sill at the entrance to the stairway made too long a step, losing 
her balance and twistlng her foot, owing to the rolling and pitching of the 
steamer in a heavy sea. 

The testimony shows nothing extraordinary in the weather, and that the 
accident happened as alleged by the libelant. The only question In the case 
is whether the mat fltted the place it was being used In at the head of the 
stairway. The prépondérance of the testimony clearly shows that the mat did 
not fit properly into its place, but was too small both in length and width. 
This was noticed by several passengers, but apparently not by any of the 
steamer's people, who had it made to fit the place, and evidently thought 
It did so. That is not enough, however, to relieve the steamer from respon- 
sibility for the lack of proper appurtenances for the safety of passengers, and 
it was liable for the results of this accident. 

There will be a decree for the libelant, with an order of référence. 

Wing, Putnam & Burhngham, for appellant. 
Bartholomew B. Coyne, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Decree of District Court affirmed, with interest 
and costs. 

•For other cases see same toplc & { numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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AMERICAN DISAPPEARING BED CO. T. ARNAELSTBEN. 
(Circuit Court of Appeals, Nlnth Circuit October 3, 1910.) 

No. 1,827. 

1. Patents (§ 2T1*)^Action foe Infringement — Issues— Dehubrek. 

The question whetûer or not the subject-matter of a patent is wlthin 
one of the classes ôf things whlch are patentable undet the statute is 
purely one of law, and may be determined on demurrer in an action for 
Its infringement. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 271.*] 

2. Patents (§ 13*) — Sub.teots of Patents — "Manufacttjbb" — Room in 

HODSE. 

A house, or a room in a house, is not a "manufacture," within the 
meaning of Rev. St. § 4886 (US. Comp. St. 1901, p. 3382), which au- 
thorizes the granting of patents, for "any new and usef ul art, machine, 
manufacture, or composition of matter," and a particular form of con- 
struction of a room, or portion of a room, in a house, is not patentable. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. §§ 11, 12; Dec. 
Dig. § 13.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4344-4346; 
TOI. 8, p. 7718.] 

3. Patents (§ 328*) — Vadiditt— Apartment House with Disappearing Bed. 

The Holmes patent, No. 839,996, for an apartment house with dis- 
appearing bed, is void, because the subject-matter is not within the 
patent law. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of CaHfornia. 

Action by the American Disappearing Bed Company against Edward 
Arnaelsteen. Judgment for défendant, and plaintifif brings error. 
Affirmed. 

Frederick S. Lyon, for plaintifîE in error. 
W. D. McConnell, for défendant in error, 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The court below sustained a demurrer 
to a complaint in an action at law brought by the plaintiff in error 
against the défendant in error to recover damages for the infringement 
of letters patent No. 839,996, granted to Lawrence Holmes on January 
1, 1907, for "apartment house with disappearing bed." There are 13 
claims in the patent ; but, when analyzed, the essential f eatures of the 
invention are the construction of adjacent rooms in an apartment house 
in such a way that in one of the rooms, by the use of a double floor, 
a recess is created, into which a bed from the adjoining room may be 
stowed when not in use, thereby closing the opening between the rooms 
in such a way as to leave no suggestion of a bed. The demurrer to 
the complaint was sustained, on the ground that the invention was not 
within any of the classes of those which are made patentable by law. 
Patents may be obtained for any new and useful art, machine, manu- 
facture, or composition of matter, or any new and useful improvement 

•For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



AMERICAN DISAPPEARING BED CO. V. ARNAELSTEEN. 325 

thereof, or any new, original, and ornamental design for any article of 
manufacture. Aside from thèse spécifie classes of patentable inven- 
tions, no invention or improvement is patentable, however useful and 
novel it may be. Jacobs v. Baker, 7 Wall. 295, 19 L. Ed. 200 ; Fond 
du Lac County v. May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. Ed. 714;' 
Milligan, etc., Glue Co. v. Upton, 17 Fed. Cas. 384 (No. 9,60_7)._ 

It is claimed that the invention in the présent case cornes within the 
term "manufacture," when that term is given the libéral construction 
which accords with the genius and purpose of the patent laws. But it 
clearly would be an undue expansion of the word "manufacture" to 
hold that it includes the construction of a house, or of any room or re- 
cess in a house. As used in the patent laws, manufactures comprise 
articles or implements made by human agency from raw or prepared 
materials. It would be a gross misuse of the word to say that a house, 
or a room in a house, is manufactured. While many devices and many 
novel combinations of materials used in the construction of houses are 
within the protection of the patent laws, it bas never been held, so far 
as we are advised, that any particular form of construction of a room 
in a house, or of a recess in a room, is patentable, whether considered 
by itself or taken in combination with any conceivable use to which it 
may be put. So far as the décisions hâve gone, it bas been to hold the 
reverse of this. In Jacobs v. Baker Mr. Justice Grier was of the opin- 
ion that a jail cannot be considered a machine or a manufacture or a 
composition of matter within the meaning of the patent act; and in 
Fond du Lac County v. May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. Ed. 
714, the court, in referring to Jacobs v. Baker, said : 

"This court held that an improvement In the construction of a jail did not 
conie under the dénomination of a machine or a manufacture, or a composi- 
tion of matter, and that it was doubtful whether it could be classed as an 
art." 

The plaintiff in error cites Crier v. Innés, 170 Fed. 324, 95 C. C. A. 
508, as authority for the construction which lie contends for. In that 
case the patent was for a sarcophagus monument, constructed of four 
parts. Answering the contention that the patent was invalid, because 
it related to a monument, which was not a "manufacture" within the 
meaning of the patent law, the court said : 

"We think this contention is not well founded. A monument is manu- 
factured, and in our opinion is a 'manufacture,' and not — as urged by the 
défendants — a species of architecture. It comes witliin the dictionary déf- 
inition of the former tenu, and if we go beyond that, and look at trade 
usage, we flnd in the présent re(;ord the défendants' own witnesses describ- 
ing themselves as monument 'mmnifacturers,' and speaking of 'manufactur- 
ing' monuments." 

That décision, so far from being authority for the contention of the 
plaintiflf in error hère, is rather to be reckoned against it ; the intima- 
tion of the court clearly being that, if the structure had come within 
the définition of architecture, it would not bave been patentable. 

It is contended that the plaintiff in error should bave been allowed 
the benefit of the presumption which arises from the issuance of a pat- 
ent, and that he should bave been permitted to adduce proof which, if 
brought into the case, might bave altered the conviction of the court 
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that the invention was not patentable. It is true that, în a case where 
there is doubt whether the patent involves invention or utility, the 
power of the court to pass upon its vaHdity in advance of proofs which 
might be adduced to sustain it should be exercised with caution. But, 
as Mr. Justice Brown said in Richards v. Chase Elevator Co., 158 U. 
S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991 : 

"Whlle patent cases are usually dlsposed of upon bill, answer, and proof, 
there is no ob3,ectlon, if the patent be manifestly invalid upon its face, to 
the point heing raJsed on demurrer, and the case being determined upon is- 
sues so fornied. ' We hâve repeatedly held that a patent may be declared in- 
valid for want of novelty, though no such défense be set up in the answer." 

This was said in a case in which the patent was held void for want 
of novelty and invention. What was said is applicable with greater 
force in a case in which the pure question of law is presented whether 
the invention is or is not within the class of those which the law makes 
patentable. In such a case no light can corne from testimony, and the 
court would be derelict in its duty if it deferred décision and compelled 
the parties to resort to the expense and incur the delay of adducing 
testimony which would in no way aid in elucidating the légal question 
presented. 

The judgment is affirmed, 

NOTE. — The following is the oiMnion of Wellborn, District Judge, in the 
court belovv: 

WBLLBORN, District .Tudge. The patent contains 13 claims. Each of 
them. except the eighth, nlntli, twelfth, and thirteenth, Is for a building; tbe 
eighth la for an aparbjient house, as is also the thirteenth; the ninth is for 
an apartment, and the twelfth for a rooni. Said claims descrlbe with i>artic- 
ularlty the structures they respectively cover. Défendant assails the patent 
on two grounds: First, that neither a building, uor an apartment, nor a 
room, is patentable; second, that the alleged invention lacks novelty. Plaiii- 
tlflî CQutends, on the other hand, that said patent is for an article of manu- 
facture, which is both new and useful. 

Patentability, except as belowindicated, is llniited by statute to the follow- 
ing subjects: "Any new and useful art, machine, manufacture or composition 
of matter," etc. 3 U. S. Comp. St. 1901, § 488S. A patent may be obtained, 
however, under specified conditions, on a design for "a manufacture, bust, 
alto-relievo, or bas-relief," etc. U. S. Comp. St. 1901, § 4929. 

Webster defines "manufacture" thus: "1. The opération of making wares 
o( any kind ; the proeess of reducing raw materials to a form suitable for 
use, by the hands, by art, or machlnery. 2. Anythîng made from raw mate- 
rials by the hand, by machinery, or by art, as cloths, iron utensils, shoes, 
cabinet work, saddlery, and the like." Thèse définitions as Ulustrated by the 
examples given, obviously do not include a building. 

The Century Dictlouary defines the same term as follows: "1. The opéra- 
tion of making goods or warcs of any kind ; the production of articles for 
use from raw or prepared materials by givlng to thèse materials new forms, 
quallties, properties, or combinations, whether by hand labor or by machin- 
ery ; used more especially of production in a large way by machinery, or by 
many hands worklng co-operatively. 2. Anything made for use from raw or 
prepared materials ; collectlvély, manufaetured articles ; flguratlvely, any- 
thing formed or produced ; a contrlvance. 3. t A place or building in which 
manufacturing opérations are carrled on; a factory." The t after the figure 
3 indlcates, that the meanitig there given is obsolète; but the définition 
clearly implies that the word "manufacture" was never used to designate any 
building except One in which manufacturing opérations were carrled on, and 
that such a building was defined as a manufacture, not because of its con- 
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stnictîon, but solely on aceonnt of the eharaeter of the business to wliieh it 
was approprlated. ïhis third définition also shows tliat neitber of ttie pre- 
ceding ones includes a building. 

Tlie Century Dictlonary glves the following. aniong other defiiiitions, of the 
tenu "building": "A fabric built or constructed ; a structure: an édifice; as 
couimonly underptood. a bouse for résidence, business, or publie use, or for 
shelter of animais or storafre of goods." 

By the same authority, "structure" Is defined thus: "That which is built 
or constructed ; an édifice or a building of any kind ; in the vvidest seuae, 
any production or pièce of work artificially built up, or coniposed of parts 
joined together in some defiuite nianner ; any construction." 

To call a building, or an apartnient, or a rooni, a manufacture, would do 
great violence to the définitions above given. us well as to the generally, if 
not universally, accepted meaning of sald words. A building, or an apart- 
ment. or a room, under said définitions and in conuuon parlance. is but a 
species of architecture. This last terni is defined in the Oentury Dictionary 
as follows: "Architecture. * * * 1. The art of building, specifically of 
fine or beautiful building. Arcliitecture includes, in the widest seuse, (1) the 
prineiples of design and of ornameut as applied to building ; (2) the science 
of construction, including the properties of niaterials and the methods of 
eomblning them ; and (.3) the practice of construction, Including estimâtes of 
cost and the directing of liuildei's and workmen. The practice of this art re- 
quires sklU in design, which is the spécial province of the architect, and sklil 
in exécution, which is the spécial province of the workmen whom the archi- 
tect employs and directs. It is the fnnetion of skill in architectural design 
to combine in a harnionious scheme the independent and often hostile require- 
ments (1) of use and convenience as dictated l'y the coiulltions of the prob- 
lem in hand ; (2) of constructive necesslty and fitness as detenuined either 
by practieal expérience or by scientiflc theory; and Çi) of artistic excellence 
both in the proportions of the parts and In décorative treatment of détails, in 
accordance with either the gênerai prineiples and canons of good taste or. the 
prescriptions of custoni or tradition. * * * Architecture, the art of build- 
ing, includes tvvo éléments, theory and practice. The former comprehends 
the fine-art side proper, the body of gênerai rules inspired by taste and l)ased 
on tradition, and the science, which admits of démonstration by means of in- 
variable and absolute formulas. Practice is the application of theory to par- 
ticular needs ; it is practice which causes the art iind the science to conforni 
to the nature of materials. to climate, to the customs of a period, or to the 
necessities of the occasion." 

The thing secured by plaintiff's patent is purely an architectural design or 
product, and cannot, without the torturing of plahi and unambiguous words, 
be called a manufacture. 

Crier V. Innés et al.. 370 Fed. 324, .S2G. 05 C. C. A. 508. .510, does not sustain 
plaintiff's contention, but, on the contrary, it seems to me. is in liarmony with 
the views which I hâve above expressed. The court in that case says: "It Is 
next contended that the patent is invalid because it relates to a monument 
which Is not 'a man\ifacture,' within the meaning of the design patent stat- 
ute. Rfiv. St. § 4020 (U. S. Couip. St. VMl. p. 3308). We think this conten- 
tion not well founded. A monument Is nianufactured, and in our opinion is 
a 'manufacture,' and not — as urged by the défendants — a species of archi- 
tecture. It comes within the dictionary définition of the foriner terni ; and, 
if vve go beyond that, and look at trade usage, we find in the présent record 
the défendants' own witnesses describing theinselves as monument 'manu- 
facturers,' and speakiug of 'mannfacturing' monuments. For thèse reasons, 
we hold the patent valid and infringed. The reniaining questions relate to 
the relief to be granted." 

The form of the monument there involved does not appear from the reiwrt 
of the case ; but I can well see how, if fashioned or sculptured froui a mon- 
ollth, It might be appropriately denominated a manufacture. If, however, a 
monument be composed of différent parts joined together in such a maimer 
as to constitute a building, then it could not, with any degree of correctness 
or propriety, be called a manufacture. The flrst définition given in the Cen- 
tury Dictionary of a monument is "anything by which the memory of a peu- 
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son, a period, or an event Is preserved or perpetuated ; bence, any conspicu- 
ous, permanent, or splendid building, as a médiéval cathedral, or any worlc 
of art or Industry constltuting a mémorial ot the past; a mémorial." To 
speak of a cathedral as an article of manufacture would Involve a gross sole- 
cism. 

I am incHned to thlnk that plaintiff's alleged invention is useful, and that, 
while its éléments are old, tbe combination mlght perhaps be considered new. 
However, I do not pass elther upon the question of utility or uovelty, but 
simply décide that the patent relates, not to an article of manufacture, but 
to a species of architecture, and that a patent on an architectural design or 
product is without authority of law. 

My attention has been ealled to the following paragraph from a standard 
text-book on Patents: "The word 'manufacture' has a much narrower signifi- 
cation in the American patent laws than It has in tliose of England. In the 
latter it Includes everything made by the hand of man, and also includes pro- 
cesses of manufacture. According to the former, processes are patentable 
because they are arts, while some of the things made by the hand of man are 
patentable as machines, and some others are patentable as compositions of 
matter, and some others are patentable as designs. Whatever Is made by 
the hand of man, and is neither of thèse, is a manufacture, In the sensé in 
which that word is used in the American patent laws. The term should be 
held to justify a patent for the invention of a new and useful human habita- 
tion, or a new and useful improvement of such a structure. This statement 
is ventured, notwithstanding the facetlous obiter dictum of Judge Grier in 
the jail case." Walker on Patents (4th Ed.) pp. 12, 13, § 17. 

If manufacture were held to inelude everything made by the hand of man, 
not only would its popular meaning be disregarded, but at least two classifi- 
cations found in the patent statute would be useless, since manufacture would 
then comprehend ail that is included, elther in the word "machine" or the ex- 
pression "composition of matter." Furthermore, the text above quoted, not- 
withstanding the high respectability of Its author, is met by the case which 
he himself refers to as ont of line with the statement he ventures, namely, 
Jacobs v. Baker, 7 Wall. (74 U. S.) 297, 19 L. Ed. 200, the first paragraph of 
the syllabus being as foUows: "Semble, that an Improvement in the plan of 
constructing a jail is not a subject of patent wlthin the patent acts of 1830 
or 1842." 

The demurrer will be sustained, and the bill dlsmissed. 



LOCKPORT FELT CO. v. UNITED BOX BOARD & PAPER OO. 

(Circuit Court, D. Connecticut. November 1, 1910.) 

No. 1,274. 

BECEIVEKS (§ 158*) — JlARAGRMENT OF PriOPERTT— PRIOHITY OF Cl-AIMS. 

Where nilU property in the hands of a receiver is sold under order of 
court, a elaim for water rent, the property not being dépendent on the 
water supplied for lire protection, the receivers not havlng availed them- 
selves of the right to use the water, and the property being sold without 
that right, cannot be treated as an .expense of the receiversliip, so as to 
give it priorlty over a mortgage which was recorded at an earlier date. 

[Ed. Note. — For other cases, s-ee Receivers, Cent. Dig. §§ 301-300 ; Dec. 
Dig. ê 158.*] 

Action by the Lockport Felt Cotnpany against the United Box 
Board & Paper Company. The Ousatonic Water Power Company 
files elaim for water rent. Denied. 

Edward A. Harriman, for claiinant. 

Gross, Hyde & Shipman and Jatnes Todd, for receiver. 

•For other cases see eame topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Kep'r Index^-. 
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PLATT, District Judge. The essential facts are fevv and easily 
stated : The Ousatonic Water Power Company, claimant, had entered 
into tvvo leases with the défendant company, then owning the mill 
property at Shelton, which provided that the water to be supphed 
thereunder should only be used for manufacturing and mechanical 
purposes. By paragrapli 19 of each lease ail water reserved under 
the lease became a lien upon the land, buildings, fixtures, and fixed 
machinery in the buildings where the water was to be drawn and used. 
Thèse leases were recorded January 16, 1906. The Trust Company of 
America is trustée under a gênerai mortgage, which covers said land 
and buildings and was recorded December 23, 1905, nearly a month 
prior to the recording of the leases. The receivers at a later date 
took possession of the property. They hâve never taken advantage of 
the leases. They found the mill closed down when they took it, and 
hâve never taken any steps to start it up or to use the water. The 
property is not dépendent upon the water, which the claimant under- 
took to supply, for fire protection. That is provided for by the Shel- 
ton Water Company, a distinct and separate corporation. The prop- 
erty has been sold by order of court, free from both claims, for $15,- 
000, with the understanding that the rights of each party might be 
prosecuted against the fund which stands in its place. 

The only question now to be determined is whether the claimant's 
lien is entitled to priority over the mortgage lien of the Trust Company 
of America. The lease under which the right of lien is claimed being 
subséquent in date to the mortgage, the claimant naturally concèdes 
that its only chance to prevail dépends upon the correctness of its 
contention that its lien is for the right to use water, which right the 
receivers did not disavow, and which they were compelled to retain 
for the préservation of the estate, and which should therefore be 
treated as an expense of the receivership. The receivers did not avail 
themselves of the right to use the water, and the property was sold 
under the order of the court minus that right. 

Conceding, for the sake of the argument, that they could and did 
retain the right to use the water, it is a too subtle process of reason- 
ing for me to comprehend how such rétention has any bearing upon 
the préservation of the property, or can in any sensé be con'sidered an 
expense of the receivership. If the receivers had in law the power to 
retain the right, and such rétention imports the obligation which the 
claimant seeks to fasten upon it, the effect produced is precisely the 
opposite of préservation. The rétention, instead of acting as a pre- 
servative, took the form of an insidious canker, which was, month by 
month, eating out the very vitals of the property. If the court should 
fînd that an idle plant like this was subject to an annual expense of 
some $9,000 for the right to take water which it did not use, it was 
certainly a property which was bound to become sooner or later a 
worthless asset. Saddling it with such a principle of law, it had 
reached that point at the time of sale. I fînd no merit in the peti- 
tioner's contention, and am bound to instruct the receivers that the 
claim is not entitled to be treated as prior to that of the Trust Com- 
pany of America. 

They are so instructed. 



330 182 FEDEKAL RBPORTEB. 

SPRUNG V. MORTON, Immigrant Inspecter. 

BLOOM V. SAMH (two cases). 

(District Court, B. D. Virginia. December 31, 1000.) 

1. ALIENS (§64*) — DEPORTATION PbOCEEDINGS— AUTHOEITT OF OfFICEKS— JtT- 

RISDICTION OF COUBT. 

Whlle Congress has conferred on executive officiais of the United States 
the exclusive rlglit to détermine questions pertalnlng to the admission 
and déportation of allens by Act Gong. Feb. 20, 1907, c. 1134, 34 St^it 
808 (U. S. Comp. St. Supp. 1909, p. 447), the courts are not thereby de- 
prived of Jurisdiction to Inqulre Into the cause of détention of persons 
held In déportation proceedings who elalm not to be amenabie to the im- 
migration laws, to détermine whether they are lawfully wlthln the coun- 
try and whether they belong to the Inhibited classes. 

[EM. Note. — For other cases, see Allens, Cent. Dlg. § 112; Dec. Dig. § 
EJ4.*] 

2. Habeas Cobpus (§ 27*)— Want of Jurisdiction— Déportation. 

Whether a person held by immigration ofïicers for déportation Is with- 
In a class amenabie to a particular jurlsdlction may be reviewed by the 
courts on habeas corpus. 

lEd. Note. — For other cases, see Habeas Corpus, Cent. Dlg. i 22; Dec. 
Dig. § 27.*] 

3. Citizens (§ 7*) — WiFE op American Citizen. 

Under Rev. St. § 1094 (U. S. Comp. St. 1901, p. 1268), providlng that 
any woraan who is now or may hereafter be married to a citizen of the 
United States, and who mlght herself be lawfully naturalized, shall be 
deemed a citizen of the United States, an alien female who had lawfully 
entered the country for a lawful purpose and was married to an Ameri- 
can citizen became herself an American citizen and was not subject to 
déportation. 
[Ed. Note. — For other cases, see Citizens, Cent. Dig. § 6 ; Dec. Dig. § 7.* 
Cltlzenshlp of married women, see note to Hoplclns v. Fâchant, 65 C. 
G A. 5.] 

4. Aliens (§ 54*) — Déportation PBOCEEniNGS— Limitations. 

An ailen female havlng entered the United States is not subject to 
déportation after the lapso of three years from the original entry, by the 
express limitation of the exclusion act (Act Gong. Feb. 20, 1907, c. 1134, 
' 34 Stat. 808 [U. S. Comp. St. Supp. 1909, p. 447]. 

[Ed. Note.— For other cases, see Allens, Cent. Dlg. § 112; Dec. Dig § 
54.*] 

5. Aliens (I 46*)— Déportation— Re-Entrt. 

Where an alien has once lawfully entered the United States and is an 
InUabttant of the country, a re-entry after a temporary absence does not 
make her subject to déportation. 

[Ed. Note, — ITor other cases, see Allens, Cent Dlg. | lOô; Dec. Dig 
§ 40.*] 

6. JIakrtagk (§ 20*) — Common-Law^ Marrtage— Veeba De Pr^senti. 

Wliere petitioner and her alleged husband, pursuant to an agreement, 
openly and publlcly entered into tUe marital relation, and had for nlne 
years. exeept for a short Interval, llved and cohabited together as hus- 
band and wlfe, and during that ttme had so held themselves out to the 
public and had been received by their acquaintances and frlends as such, 
two children havlng been born to them in the meantime, such facts were 
sufllcient to establlsh a valid contract of marrlage per verba de priBsentl, 
regardless of the valldlty of cérémonial marriages attempted by them. 

[Ed. Note. — For other cases, see Marrlage, Cent. Dlg. §§ 12-14; Dec. 
Dig. § 20.*] 

•For other cases eee game toplc & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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7. Aliens {§ 4G*) — Lawful Entbt— Effect— CoNSTiTUTioNAii Privilèges. 

Wbere au alien female bas once been lawfully admitted Into the United 
Stîites, she Is no longer an alien seeklng admission, but is a résident 
witbin the country, and as sucb is entitled to tbe rigbts, privilèges, and 
beneflts properly appértainiug and aecrning to ber nnder tbe guaranties 
of tbe Constitution and laws of tbe land. 

[Ed. Note. — For otber cases, see Aliens, Cent. Dig. § 105; Dec. I>ig. § 

8. Aliens (§ 51*) — Excluded Classes— Married WosrAN. 

Wiiere conii)lainant niid lier luisbaiid and children came to tbe United 
States, were lawfully admitted, and bad resided witlùn tbe country for 
uearly tbree years, complainant was iiot subject to Ueixn-tatlon as witbin 
tbe excluded cla.sses because for a sbort time. during a temporary sép- 
aration froni her busband, slie practiced prostitution. 
_[Ed. Note. — For otber cases, see Alieus. Cent. Dig. § 311; Dec. Dig. § 
51.*] 

9. Aliens (§ 4G*) — Excluded Classes. 

Wbere jTetitioner, with bis wife and infaut cliildren, were lawfully per- 
mitted to enter tbe United States, and bad resided tbere for nearly tbree 
years, during whicb be bad conducted bimself properly, supported bis 
family in suitable style, was engaged in business, and bad declared bis 
intention to become a citizen of the United States, he was not subject to 
deiwrtation because, duriug a temporary estrangenient between bimself 
and bis wife. she bad beeu guilty of immorality, on tlie theory that be 
was maintainiug an alien in tbe United States for purposes of prosti- 
tution. 

fEd. Note. — For otber cases, see Aliens, Cent. Dig. § 105; Dec. Dig. § 
40.*] 

Separate applications by Sadie M. Sprung, Rebecca Bloom, and 
Abraham Bloom for himself and infant children, for writs of habeas 
corpus to procure their release from détention by W. R. Morton, Im- 
migrant Inspecter, in déportation proceedings. Writ granted in each 
case. 

D. Lawrence Groner, for petitioners. 
L. h. Lewis, U. S. Atty. 

WADDILL, District Judge. Thèse three cases will be considered 
together for tbe purpose of this opinion ; the first case having been 
heard prior to and on the 14th and 15th days of June, 1909, the sec- 
ond on the 15th day of June, 1909, when both cases were decided and 
finally disposed of on said last-named date, and the third case was 
heard, decided, and finally disposed of on the 16th day of June, 1909. 
Briefly they are as follows : 

A. In the Sprung Case, the petitioner allèges that she is unlawfully 
restrained of lier liberty by the respondent, an immigrant inspecter of 
the United States, in default of $5,000 bail imposed by him, for an al- 
leged violation of the immigration laws; the government's contention 
being that she should be deported because she is an alien who came 
into the United States some 15 years ago for the purpose of prosti- 
tution, and led the life of a prostitute; that she bas since twice re- 
turned to Europe, the last trip being in May, 1909, and having since 
her return resumed her unlawful practices. The petitioner, on the 
other hand, says that she was lawfully admitted into this country, 

•For other cases see eame topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexé»- 
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and has long resided herein; that she is the lawful wife of an Ameri- 
can citizen, and since her marriage has lived with him, leading in ail 
respects a proper and moral life ; that when she left this country in 
May, 1908, as set forth in the return to the writ of habeas corpus, she 
did so as the wife of an American citizen, she and her husband hav- 
ing^ duly secured passports for that purpose ; that she returned to her 
native land for the purpose of médical treatment, and to see her par- 
ents ; that she and her husband regularly returned to this country as 
such husband and wife, and since their return hâve resided hère ; that 
she has in ail respects properly conducted herself since her return, and 
is in no way snbject to déportation from this country, or to the provi- 
sions of the immigration acts. 

B. In the Rebecca Bloom Case, the petitioner allèges that she is il- 
legally restrained of her liberty by an immigrant inspector of the 
United States, in default of $-5,000 bail imposed by him, for an al- 
leged violation of the immigration laws ; the government's contention 
being that she should be deported because she is an alien who entered 
this country on or about September 23, 1906, in violation of law, for 
the purpose of prostitution, and other immoral purposes, and which 
since her arrivai she has continued to practice. The petitioner's case 
is that she, along with her husband and two children, aged, respec- 
tively, six and eight years, were lawfuUy admitted to this country at 
and about the time mentioned by the respondent ; that she was and is 
the lawful wife of Abraham Bloom, and has been since the year 1900, 
during which time said two children were born unto them; that she 
and her husband first lived in London, England, then Capetown and 
Johannesburg, South Africa, and upon coming to this country, for a 
short while resided in New York, then in St. Louis, and then Norfolk ; 
that she has continuously lived with her husband, except for a short 
period between the time of her leaving St. Louis and his coming to 
Norfolk ; that at the time of filing the pétition, and for some time 
prior thereto, she and her husband and children had been lawfully and 
properly living together in the city of Norfolk; and that neither she 
nor her husband or children are in any respect liable to déportation, 
or in any manner subject to the provisions of the immigration laws of 
the United States, they having been properly admitted to this country 
nearly three years ago, not in contravention of said laws, are now bona 
fide inhabitants of the city of Norfolk, Va., and are no more deporta- 
ble than any other person lawfully résident in the country. 

C. In the Abraham Bloom Case, the petitioner allèges that he is 
illegally restrained of his liberty by an immigrant inspector of the 
United States, in default of $5,000 bail imposed by him, for an al- 
leged violation of the immigration laws; the government's conten- 
tion being that he is liable to déportation, and has been ordered de- 
ported by such inspector, because it is alleged that he import ed into 
the United States a prostitute (referring to his wife, Rebecca Bloom), 
and that their two children were likely to become a public charge. 
Petitioner's case is that he has committed no act in violation of the 
immigration law; that Rebecca Bloom has been his lawful wife since 
the year 1900; that they were properly and regularly admitted with 
their children into this country, and are now lawfully and happily liv- 
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ing together in the city of Norfolk; that neither he nor his children 
are liable to déportation, or in any manner subject to the provisions 
of the immigration laws; that he is at this time, as he has been since 
his marriage to his wife, supporting his family properly and decently ; 
that they are not living, and hâve not lived, in violation of any law, 
nor are his children in any way likely to become a charge upon the 
public. 

Thèse are the contentions substantially set forth in the pleadings, 
and as shown by the évidence. The cases were heard upon the péti- 
tions, returns, and traverses to the returns, the motions to quash the 
returns, and the motions to dismiss on the part of the government, 
and the testimony adduced, which consisted of documentary évidence 
and oral examinations of witnesses by the petitioners and respondent 
in each case, and upon an agreement that the testimony had, and the 
oral examinations of witnesses taken in the Rebecca Bloom Case, 
should be treated and considered as having also been taken in the case 
of Abraham Bloom and his children. 

The jurisdiction of the court is raised by the respondent, the im- 
migrant inspector, in ail three cases ; his position being brietly, that 
the petitioners severally are in custody for alleged violations of the 
immigration laws, and are alone subject to the orders of the Depart- 
ment of Commerce and Labor, of which he is an officiai, that the 
legality of their détention cannot be inquired into or determined by 
the courts of the country, and that his action, and that of the execu- 
tive department of which he is a member, is final and conclusive in 
the premises. This question will be considered in connection with the 
merits of the several cases, respectively ; and at the threshold it may 
be said that the court is inclined to think that the trend of authority 
is that the Congress can confer upon executive officiais of the govern- 
ment the exclusive right of determining questions pertaining to the ad- 
mission of aliens into this country, and the déportation of those im- 
properly admitted in violation of the provisions of the act, and that 
this power as to such immigrants is vested in the Secretary of Com- 
merce and Labor upon his conforming to the provisions of the act of 
February 20, 1907, entitled "An act to regulate the immigration of 
aliens into the United States." Act Feb. 20, 1907, c. 1134, 34 Stat. 
898 (U. S. Comp. St. Supp. 1909, p. 447). While this is true, how- 
ever, it cannot be possible that the courts are deprived of jurisdiction 
and authority to inquire into the cause of détention of persons in the 
position of petitioners hère, who claim not to be in any way amena- 
ble to the provisions of the immigration laws, one who had been in 
the country 15 years, and is the wife of an American citizen, and the 
other, the husband, wife, and children who were lawfully admitted 
into the country nearly three years ago, the husband and wife having 
lived together long before coming to this country, and hâve since, 
except for a short interval, so Hved as they were living at the time of 
their arrest. 

The courts must hâve the right to détermine when persons hâve 
once been admitted into the country, apparently lawfully and properly, 
whether they belong to the inhibited class or not. The Secretary of 
Commerce and Labor may hâve the right to say who shall be ad- 
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mittëd, and as to them doubtless his détermination is final ; but, when 
persons hâve once become résidents and citizens of this country, surely 
as to themhe cannot hâve such authority and power, and the courts be 
deprived of ail jurisdictipn in matters affecting their liberty and right 
to remain in the country;. and this would seem to be particularly true 
where the alleged cause for déportation arose from misbehavior long 
after admission into the country. If that is not so, then every rési- 
dent ôf this country, whether a naturalized citizen or not, who happens 
to hâve at one time been admitted to this country from abroad, cer- 
tainly during the period of three years after admission to the country, 
will be liable to arrest and summary déportation ; and it goes a little 
further. If persons who iawfuUy enter into the country can be de- 
ported for misconduct at any time v^^ithin three years after arrivai, it 
places the United States in the position of undertaking a system of 
surveillance of ail persons who live in the country during the three 
years after their arrivai, with the right to déport them for misconduct 
cornmitted after they come hère, although they may hâve been ad- 
mitted in ail respects legally and properly, and in every way conducted 
themselves properly for virtually the entire time of the three years' 
résidence. And the contention would go even further, if the ruling of 
the Secretary of Commerce and Labor is final and conclusive upon the 
(luestion of who and who are not American citizens. It would enable 
him to exclude ail persons, including native-born Americans, from the 
United States, witliout day or opportunity to be heard, as his adjudi- 
cation on the question of citizenship would be final. The fact that 
the court can inquire by habeas corpus into the question of whether 
a person is within the class amenable to a particular jurisdiction has 
frequently been the subject of review by the courts, and would seem 
to be no longer open to controversy. 

The cases of Ex parte Milligan, 4 Wall. 2, 18 L,. Ed. 281, and Mc- 
Nichols V. Pease, 207 U. S. 100, 107, 110, 28 Sup. Ct. 58, 53 L. Ed. 
121, are illustrations of this gênerai subject. In the first-named case, 
though the petitioner had been tried by a military court, and con- 
demned to and was shortly to be put to death, the Suprême Court of 
the United States took jurisdiction to détermine for itself the ques- 
tion of whether or not the petitioner was a person subject to be tried 
by a military court, and decided that he was not, and discharged him. 
In the last-named case, which involvéd the question of whether or not 
a man ordered to be extradited by the Governor of Illinois, upon a 
réquisition from the Gbvernor of Wisconsin, could be removed to the 
latter state, the petitioner insisting that he was not, in point of fact, 
a fugitive from the state of Wisconsin. The case was tried in the 
lower court of the state of Illinois, went to its Suprême Court, and 
was finally appealed to the Suprême Court of the United States, in- 
vôlving the simple question of whether the défendant was in point of 
fact extraditable. In Ex parte Yerger, 8 Wall. 95, 19 L. Ed. 332, it 
is said by the Suprême Court in considering the constitutional provision 
guaranteeing the right of habeas corpus, and its history, that: 

"Tlie terms of this provision necessarlly imply judicial action. In Bngland, 
ail the higher courts were open to appUcants for the writ, and it is hardly 
Supposable that under the new government, founded on more libéral ideas 
and princlpleis, any court would be, intentlonally, closed to them." 
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The following cases would seem to support the views herein con- 
tended for: In re Lem Moon Sing, 158 U. S. 542, 15 Sup. Ct. 967, 
39 L. Ed. 1082 ; Hopkins v. Fâchant, 130 Fed. 839, 65 C. C. A. 1, a 
■décision of the Circuit Court of Appeals for the Ninth Circuit ; Rod- 
gers V. United States, 152 Fed. 346, 81 C. C. A. 454, a décision of the 
Circuit Court of Appeals of the Third Circuit; United States v. Na- 
Icashima, 160 Fed. 842, 87 C. C. A. 646, a décision of the Circuit Court 
of Appeals for the Ninth Circuit. 

The cases will now be taken up and considered on the merits, in the 
order named. 

First. In the Sprung Case, the facts and testimony as viewed by 
the court in this case sustain the contentions made by the petitioner, 
namely: That she is the wife of an American citizen, and hence her- 
self a citizen, and not a deportable subject. She came to this country 
as a single woman, some 15 years ago, being of Austrian birth. She 
did not belong to any inhibited class, and lier entrance was lawful. 
That for a long time thereafter she was in business in the city of New 
York as a millinei, during which time she met her husband, who was 
a countryman of tiers. That she left there and came to Baltimore, 
and married her husband; the marriage license having been secured 
from the court in Baltimore, which they both understood legalized 
the wedding. Shortly thereafter they went to Europe, visited the 
home of the petitioner's parents in Austria, stayed four months. 
and returned to this country. That they had a disagreement after re- 
tuming, and she separated from her husband, and for quite a while 
did lead an immoral life, as she had previously done after leaving 
New York, but without the knowledge of her husband. That some- 
thing over a year ago she and her husband made up their quarrel and 
renewed their relations as husband and wife, which continued up to 
the time of her arrest. That in August, 1908, she and her husband 
again visited her parents; she having returned to her native country 
for that purpose, and to consult a specialist at Vienna. That they re- 
mained abroad some nine months. That she had a délicate opération 
performed, and she returned to this country in May, 1909, with her 
husband, bringing a letter from the specialist in Vienna to her phy- 
sician at Norfolk. That upon this trip abroad she and her husband 
regularly secured passports from this country, and left and returned 
to the country as man and wife. That while abroad on this last trip 
for the first time they were advised of some lack of formality in their 
marriage, and in May of the présent year, immediately after their re- 
turn to this country, a Jewish rabbi in New York, as shown by his 
certificate admitted in évidence, married them in pursuance of the li- 
cense issued in Baltimore. That at the time of her arrest she was 
temporarily a résident of Norfolk, with a view of consulting her phy- 
sician, lawfully living with her husband, who was supporting, caring 
for, and defending her, and he was présent in court in person and by 
counsel, demanding her release. And that she had properly conducted 
herself since last joining her husband, and had not been guilty of any 
immoral practices. 

Upon this state of facts, the court will first consider the effect of 
the marriage by the petitioner to her husband, an American citizen, 
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concedîng that she left the country and re-entered the same within 
three years. In the view taken by the court, the petitioner, having 
originally entered the country lawfully, and for a lawful purpose, is 
not Hable to déportation in any event ; but, assuming that she may be, 
the lapse of three years from the original entry would preclude dé- 
portation under the express Hmitation prescribed by the act, unless 
she be subject thereto by reason of her departure from and re-entry 
into the country within the statutory period of three years prior to 
her arrest. The authorities are clear that, being the wife of an Amer- 
ican citizen, her citizenship is that of her husband, and she cannot be 
deported, as they are also that the re-entry of an alien, once lawfully 
an inhabitant of the country, into the country, after only a temporary 
absence, does not make her subject to déportation. 

The statute of the United States (Act Feb. 10, 1855, c. 71, § 2, 10 
Stat. 604; section 1994, Rev. St. [U. S. Comp. St. 1901, p. 1268]), 
as interpreted by the highest courts of the land, would seem to be 
conclusive on the status of the citizenship of the petitioner. The stat- 
ute (section 1994) reads: 

"Any woman who is now or may hereafter be married to a citizen of the 
United States, and who might Iierself be lawfully naturalized, shall be 
deemed a citizen." 

In Kelly v. Owen, 7 Wall. 496, 19 L. Ed. 283, it was held that when 
a woman is in a state of marriage to a citizen, whether his citizenship 
exist before or after his marriage, she becomes by that fact a citizen 
also. That the object of the act above cited was to allow the citizen- 
ship of the wife to follow that of her husband, without the necessity 
of any application for naturalization on her part, and that the lan- 
guage in the act "who might herself be lawfully naturalized" referred 
to the race or class of persons that might be naturalized, and not to 
the other qualifications required for such purpose. 

In Léonard v. Grant (C. C.) 5 Fed. 11, a décision by Judge Deady 
of the Southern District of New York will be found an interesting dis- 
cussion of this subject. In that case it is held that an alien woman, 
entitled to be naturalized, who is married to a citizen of the United 
States, becomes by that act a citizen, and that such admission to citi- 
zenship has the same force and efïect as if such woman had been na- 
turalized by the judgment of a compétent court; and, further, that 
the language of the act "might herself be lawfully naturalized" does 
not require that the woman shall hâve the qualifications of résidence, 
good character, etc., as in case of admission to citizenship in a judicial 
proceeding, but it is sufficient if she is of the class or race of persons 
who may be naturalized under existing laws. 

In United States v. Kellar (C. C.) 13 Fed. 82, a décision of Justice 
Harlan, on circuit, it is decided that upon the marriage of a résident 
alien woman with a naturalized citizen she, as well as her infant son, 
dwelling in this country, become citizens of the United States, as fuUy 
as if they had become such in the spécial mode prescribed by the nat- 
uralization laws. 

In Hopkins v. Fâchant, 130 Fed. 839, 65 C. C. A. 1, supra, a com- 
paratively récent décision of the Circuit Court of Appeals for the 
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Ninth Circuit, will be found a review of the authorities on this gên- 
erai subject; and in that case it is held that a woman in the position 
of the petitioner hère is entitled to be discharged upon habeas corpus. 
Référence may also be had to a very récent opinion of Attorney Gen- 
eral Wickersham, dated July 30, 1909, in which he ably and fully dis- 
cusses the very question hère under considération, and reaches the 
conclusion that the marriage of an alien woman to a native-born citi- 
zen prevents her déportation. 

It is equally well settled that aliens who hâve once law fully acquired 
a résidence in this country do not lose the sanie, or become liable to 
déportation under the immigration laws, by temporarily leaving the 
country, and re-entering. The authorities to maintain the gênerai 
propositions are numerous, and might be cited almost without num- 
ber. In re Lau Ow Bew v. United States, 144 U. S. 47, 12 Sup. 
Ct. 517, 36 L. Ed. 340; In re Buchsbaum (D. C.) 141 Fed.'"221, 222, 
223 ; United States v. Aultman (D. C.) 143 Fed. 922. 

Second. In the Rebecca Bloom Case, the facts and testimony as 
viewed by the court sustain the contention made by the petitioner, 
namely: That she became the wife of Abraham Bloom in the year 
1900, in the city of London, England, under a marriage ceremony per- 
formed according to the Jewish faith, and by a person authorized to 
celebrate the same. That she lived with her husband in London for 
some time as his wife, and was held out to the world as such. That 
she and her husband then went to Capetown, and later to Johannes- 
burg, remaining in South Africa for some two or three years, during 
which time two children were born to them, as was shown by certified 
copies of registers of birth of said children, giving the names of the 
children, and the names of Abraham Bloom and Rebecca Bloom as 
their father and mother. That during ail of this time petitioner was 
held out and recognized as the wife of said Abraham Bloom. That 
from South Africa petitioner, together with her husband and chil- 
dren, returned to London, and lived together as husband and wife 
for eight months, then came to New York, and, with their children, 
were duly admitted as husband and wife into the United States by the 
immigration authorities. After a stay of several months in New 
York, they went to St. Louis, where her husband engaged in the res- 
taurant business and as a horse trader. That they lived together in St. 
Louis as man and wife, and petitioner was held out to be and accepted 
as the wife of said Abraham Bloom." That after remaining there for 
about a year petitioner left her husband and came to Norfolk, Va. 
That in January, 1909, her husband, who had previously visited Nor- 
folk with a view of having her return to St. Louis with him, moved 
to Norfolk, and at his instance she rejoined him and their children. 
Later, while visiting New York, they caused a regular marriage cere- 
mony to be performed, according to the laws of that state, as ap- 
peared by certified copy of the certificate dated March 31, 1909, ad- 
mitted in évidence. That since returning to her husband the peti- 
tioner has lived witli him and her children, and they are now residing 
in Norfolk, where the said Abraham Bloom is engaged in the business 
of a horse dealer, living in a respectable neighborhood, and he is sup- 
182 F.— 22 
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porting his family in a proper manner. That since petitîoner's return 
to her husband, and up to tlie time of her arrest, she bas in ail re- 
spects conducted herself in a moral and décent manner, as indeed she 
had done during ail her married life of nearly 10 years, except for a 
short period during her disagreement ' with and séparation from her 
husband, when the court believes from the testimony that she engaged 
in immoral practices. 

Upon this State of facts, the légal question presented for the con- 
sidération of the court is whether or not Rebecca and Abraham Bloom 
are man and wife within the meaning and intent of the law, and 
whether she and her husband, having been lawf ully admitted into this 
country as such man and wife, with their children, and resided therein 
for nearly three years, she can be deported for alleged misconduct on 
her part occurring long after her admission into the country. 

That tRe petitioner Rebecca Bloom and her husband, Abraham 
Bloom, pursuant to agreement to that end, openly and publicly entered 
into the marital relation some nine years ago, and hâve since, except 
for a short interval, lived and cohabited together as man and wife, 
is undisputed. And during the time they hâve so held themselves 
out to the public, and hâve been accepted and received by their ac- 
quaintances and friends as such, is likewise uncontradicted ; two chil- 
dren in the meantime having been born unto them. This would seem 
to be sufficient to constitute a valid common-law marriage, even as- 
suming that neither of the two formai cérémonies of marriage were 
valid, which by no means can be admitted, clearly as to the latter cere- 
mony; and what is said in this respect applies equally to any alleged 
insufficiency in the marriage ceremony of the first-named petitioner, 
Sadie M. Sprung. 

In Meister v. Moore, 96 U. S. 76, 34 L. Ed. 836, the Suprême 
Court, in passing upon the correctness of an instruction to a jury to 
the efifect that a marriage éntered into in the absence of a minister, or 
magistrate, was invalid, said: 

"It certalnly wlthdrew from the considération of the jury ail évidence, if 
any there was, of informai marriage by contract per verba de prîfisenti. That 
such a contract constitutes a marriage at common law there caii be no doubt, 
in view of the adjudications made in this country, from its earliest settle- 
inent to the présent day. Marriage Is everywhere regarded as a civil con- 
tract. Statutes in niany of thé statés, it is true, regulate the mode of entér- 
ine into the contract ; but they do not coufer the right. Henee they are not 
within the ijriuciple that, where a istatute créâtes a rlght and provides a 
remedy for its enforeement, the remedy is exclusive. No doubt, a statute 
may t<ake away k common-law right ; but there is always a presumption that 
the Législature bas no such intention, unless it be plainly expressed. A stat- 
ute may déclare that no marriages shall be valid unless they are solemnized 
in a prescribed manner; but such an enaetment is ia v«ry différent thing from 
a law requirjng ail marriages to be entered into in the présence of a magis- 
trate or a clergyman, or that it be preceded by a license, or publication of 
bahs, or be attested by wituesses. Such formai provisions rnay be construed 
as merely directory, instead of being treated as destructive bf a common-law 
right to form the marriage relation by words of présent assent. And such, 
we thinlî, has been the rule gfaierally adopted in construing statutes regulat- 
Ing marriage» Whatever directions they may give respecting Its formation 
or solemnization, courts hâve usually held a marriage good at common law to 
be good notwithstandlng the statutes, unless they contain express words of 
Hullity." 
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And at page 83 of 96 U. S. (34 L. Ed. 836), quoting from an opin- 
ion of Judge Cooley (Hutchins v. Kimmell, 31 Mich. 186, 18 Am. Rep. 
164), who was considering the question of whether a marriage had 
been legally effected in a foreign country, said: 

"Had the supposed marriage taken place In thls state. évidence that a cere- 
mony was jterforined ostensibly in célébration of it, with the apparent con- 
sent and coioperatlon of the parties, would hâve been évidence of a marriage, 
even though it had fallen short of showing that the statutory régulations liad 
been complied wlth, or had affirmatlvely shown that they were not. What- 
ever the form of eeremony, or even If ail ceremony were dispensed wlth. If 
the parties agreed presently ta take each other for husband and wlfe, and 
from that time lived together professedly in that relation, proof of thèse 
facts would be sufficlent to constltute proof of a marriage tjinding upon the 
parties, and which Would subject them and others to légal penalties for a 
disregard of its obligations. Thls bas become the settled doctrine of the 
American courts ; the few cases of dissent, or apparent dissent, belng borne 
down by the great weight of authority in favor of the rule as we hâve 
stated it." 

That petitioner, Rebecca Bloom, does not corne within the class of 
deportable persons tinder the immigration laws, is too clear to ad- 
mit of serions doubt or cavil. This would seem to be manifest from 
the purpose and intent of the act of February 20, 1907, as shown 
by its title, which is "An act to regulate the immigration of aUens into 
the United States," not an act to supervise and control the conduct of 
aliens lawfully admitted into the United States. This petitioner, along 
with her husband and children, had been lawfully admitted to this 
country for nearly three years, and the real ground for her arrest and 
détention arises from alleged misconduct on her part during that 
period, and long after her admission into the country. Having been 
once lawfully admitted, she no longer occupies the status of an alien 
woman seeking admission, but is a résident within the country, and as 
such entitled to ail of the rights, privilèges, and benefits properly ap- 
pertaining and accruing to her under the guaranties of the Constitu- 
tion and the laws of the land. 

Authorities to support the gênerai proposition might be furnished 
almost without limit, but only a few of them need be cited. In re Pan- 
zara (D. C.) 51 Fed. 375; In re MartorelU (C. C.) 63 Fed. 437; Hop- 
kins, Marshal, v. Fâchant, 130 Fed. 839, 65 C. C. A. 1; In re Buchs- 
baum (D. C.) 141 Fed. 231; Rodgers v. United States, 153 Fed. 346, 
81 C. C. A. 454; United States v. Nakashima, 160 Fed. 842, 87 C. C. 
A. 646; Ex parte Watchhorn (C. C.) 160 Fed. 1014. In Re Buchs- 
baum (D. C.) 141 Fed. 322, Judge McPherson succinctly states the 
law applicable to those in the position of the petitioner as foUows: 

"After an alien has once become a résident, he is entitled to the same 11b- 
erty of movement enjoyed by résidents and citizens alike; and, until he 
abandons his résidence, he is no longer amenable to the excluding provisions 
of the immigration law. That law is intended to operate when the euiigraut 
présenta himself for the first time, but after he has passed the scrutiny of 
the inspectors, and has been admitted, he is then entitled to the rights and 
privilèges of résidents in the United States as long as he continues to t>e a 
member of this class. It is true that in one sensé he Is always an alien, until 
he becomes a citizen, although he may réside in this country for many years 
before he applies to be naturallaed. But this is not the sensé in which the 
Word has been, iised in the statutes regulating immigration. In thèse statutes 
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an alien immigrant is one who ofifers to take up liis résidence hère, but lias 
not yet carried out liis désire." 

-In Lem Moon Sing v. United States, 158 U. S. 538, 547, 15 Sup. Ct. 
967, 971 (39 h. Ed. 1082), a case relied on by the respondent to sus- 
tain its contention, conceded by the court hère, that Congress can com- 
mit to executive officers exclusive jurisdiction to pass upon and dé- 
termine questions aiïecting- the admission of aliens into the country, 
the Suprême Court said: 

"While he lawfully remains liere lie is entitled to the henefit of the guar- 
antiea of life, liberty, and property, secured by the Constitution to ail per- 
sons, of whatever race, witliln the jurisdiction of the United States. His 
Personal rights when he is In this country and such of his property as is hère 
during his absence are as fully protected. by the suprême law oî the land as if 
he vvere a native or naturallzed citizen of the United States." 

As viewed by the court, thèse cases clearly support the claim of pe- 
titioner as to her légal status, and her right to remain in the country, 
as well as of the pow^er and authority of the court to inquire into the 
day and cause of her détention. 

Third. In the case of Abraham Bloom and his two infant children, 
Sarah and Igaac, the facts and testimony, as viewed by the court, sus- 
tain the contentions made by the petitioner in behalf of himself and 
his children, respectively. Such facts hâve, in the main, been set out in 
what has been heretofore said regarding the status of Rébecca Bloom. 
In addition thereto, petitioner Abraham Bloom shows th(at he entered 
this country legally, with his said.vir'ife and children, and that they 
hâve remained continuously in this country until the time of his ar- 
rest, without the commission of any'oiïense by him against the laws 
of the United States; that he has been éngaged in business since his 
èntry into the country, and has always and at ail times been able to 
and has provided for his wife and family; that, with the exception 
of the short period when his wife left him, he had always maintained 
a comfortable home, and supported his family in a style suitable to 
their station in life; that, after his wife returned to him, he again 
provided a home for his family, and is now supporting his wife and 
children, and they are ail living happily together; that he did not 
bring his wife or any other woman to this country for the purpose of 
leading an immoral life ; that he is fully able to and is now support- 
ing his said infant children; that they hâve never been, are not now, 
and there is no likelihood of their becoming, public charges ; that pe- 
titioner has always since entering this country conducted himself in 
a proper manner, and led a moral life in every respect ; that since his 
admission into this country he has declared his intention to become a 
citizen of the United States, as appeared from his déclaration of in- 
tention made a part of the record in this case. 

What has been said respecting the law in the Rebecca Bloom case 
applies with equal force to this petitioner, and there clearly would ap- 
pear to be no reason why either he, or his two infant children, should 
be restrained of their liberty or deported from the country. Indeed, 
his arrest, and the attempted déportation of himself and his children, 
was not undertalcen until the court, after a full hearing and considéra- 
tion of ail the facts, had decided that the petitioner Rebecca Bloom, the 
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mother of the children and wife of the petitioner, was lawfully in the 
country, did not corne, and had not been brought for any immoral pur- 
pose, and was not liable to déportation therefrom. On the next day, 
the respondent inspector, apparently in open défiance of the court's 
décision, caused the arrest in the case to be made, and went through 
the form of a hearing, as shown by the proceedings made a part of 
his return to the writ, and in which it will appear that every effort was 
made to cause petitioner to incriminate or inculpate himself, even go- 
ing so far as to use his testimony against him, given the day before 
in his wife's case, in plain violation of the Constitution and laws of 
the land on the subject. 

With the propriety of and the cause for the arrests in thèse three 
cases, the court is not concerned, and desires to make no comment 
other than what is said regarding petitioner Abraham Bloom ; but, in 
the light of the facts as developed at the hearing, it feels that it is its 
plain duty to say that there not only exists no reason why the peti- 
tioners or either of them should be either restrained of their liberty, 
or deported from the country, but that, on the contrary, as désirable 
as it is to strictly enforce the immigration laws against the class of 
undesirable persons seeking admission into this country, there exists 
as to them every reason why they should be forthwith set at liberty. 
Petitioner Sadie M. Sprung is apparently a physical wreck, in a highly 
nervous and hysterical condition, and would necessarily be seriously 
afiFected either by confinement pending déportation, or the excitement 
incident thereto; and she requires the constant care and attention of 
her husband, which she certainly receives, as far as can be judged 
from his seeming dévotion to and earnest défense of her in thèse pro- 
ceedings. 

Petitioner Rebecca Bloom is a strong healthy woman, the mother 
of two small children, who require and receive her constant and un- 
remitting care and attention. She is living with her husband, lawfully 
and quietly, taking care of and raising her ofïspring, and to break up 
this family, and leave the children motherless, either by the continued 
confinement or déportation of their mother, would seem to be cruel 
in the extrême. And, so far as petitioner Abraham Bloom is con- 
cerned, he appears neither to hâve been guilty of any improper con- 
duct before or upon coming into this country, nor since his admission 
herein; he has every appearance of being a worthy and industrious 
man, who will faithfuUy perform his undertakings ; he is the head of 
this household, consisting of himself, wife, and two children, ail of 
whom are entirely respectable and décent in appearance, neatly clad, 
and well provided and cared for; and he, in thèse proceedings, has 
battled for the possession of his loved ones in a manner that affords 
ample évidence of courage, conviction, and character. His confine- 
ment would probably cause his children to become a public charge ; but 
in no other way would such a thing ever likely occur. 

No good reason exists, or can be suggested, why this family should 
be broken up. The father has confessedly violated no law. The little 
children are surely innocent; and, even as to the mother, her al- 
leged misconduct, if such at ail can be made the subject of lawful 
complaint for déportation, has long since been overlooked and for- 
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given by a considerate and confiding husband, the family bas been re- 
united, and are now happily together, and the same should be neither 
invaded nor broken up by the ruthless hand of the law. Certainly 
there should exist some great exigency or reason for so doing, which 
is utterly lacking in this case. 

The conclusion of the court as to thèse petitioners is that they are 
in no respect amenable to the jurisdiction of the Secretary of Com- 
merce and Labor, and that they are clearly entitled to be discharged 
omder the writs of habeas corpus in thèse cases, and it will be so or- 
dered. 



CIIOCTAW, O. & G. E. OO. v. JACKSON et al. 

(Circuit Court, E. D. Oklahoma. September 6, 1910.) 

No. 253. 

1. Death (I 31*) — Actions fob Causing Death— Pebsoxs Entitled to Sue. 

. Slnceithe action for négligence causing deatli Is wliolly statutory, and 
Carter's Ind. T. St. (Ind. T. Ann. St. 1899, §§ 3430, 3431), giving the right 
of action, expressly si)ecifles as the parties who may bring the action the 
Personal représentative of the deceased person, and, If there beno Personal 
représentative, then the helrs at law of the deeeased person, those par- 
ties only may maintaln tUe action. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 35^0; Dec. Dlg. 
§31.»] 

2. Death (§ 50*) — Actions foe Causing Death— Pleadinq—Mattebs to be 

Pboved. , 

In an action by tlie widow and helrs of a décèdent for causing hls death, 
plaintlff must not only plead, but must also prove, that there has been no 
administration. 

[Ed. Note.— For other cases, see Death, Cent. Dlg. § 67 ; Dec. Dlg. § 50.*] 

3. Appeal and Ebror (§ 499*) — Record — Présentation of Gbounds of Ke- 

VIEVF. 

A record showlng that défendants requested a dlreeted verdict, and the 
motion for new trial alleging its refusai as error, and the statement of 
the case in defendant's brlef on vi'rit of error, recltlng that the case pre- 
seints three phases, namely, négligence of a vvorkman, négligence of the 
servants of défendant rallroad company and the c-ontrlbutory négligence 
of the décèdent show that the fallure of proof of nonadministratlon of the 
decedent's estate, so as to glve the helrs the rlght to sue, was not c-alled 
to the attention of the court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 2295- 
2299; Dec. Dig. § 499.*] 

4. Appkal and Erbor (§ 1170*) — Review— Habmless Ereob. 

Whether Mansf. Dig. Ark. § 5083 (Ind. T. Ann. St. 1899, § 3288), In force 
In Indlan Territory when the case at bar was trled and appealed to the 
Court of ApjKîals, of whlch the fédéral Circuit Court is the suecessor, 
provïdlng that the court must disregard any error whlch does not aiïeet 
the substantial rights of the adverse party, Is bindiug on the fédéral Cir- 
cuit Court or not, It embodles a sound prlnclple of law. 

[Ed. Note. — FOr other casés, see Appeal and Brror, Cent. Dig. §§ 4540- 
4545 ; Dec. Dig. § 1170.*] 

5. Parties (§ 76*)^Capacitt to Sue— Waivee op Objections. 

In an action for causing death trled more than three years after the 
death, the fallure of plaintlff to prove that there had been no adrainistra- 

•For other cases see same toplc & § numbek lu Dec. & Am. Digs. 1907 to date, & RepT Indexes 
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tlon, after pleadliig such want of administration and a déniai thereof by 
défendant, is waived wliere it is not brouglit to the attention of tlie court. 
[Eu. Xote.— For other cases, see Parties, Cent. Dig. §§ 117-121; Dec. 
Dig. § 76.*] 

6. Death (§ l'y*) — Actions for Caumno Death— Evidence. 

lu au action by a widow aud heirs for caui<ing deatb. te^timony of the 
widow tliat she was niarried to the deeedeut, îind that tliey had three chil- 
dren, who weve t!ie other plaintlffs associated with her in the case, was 
snfficieut to warrant the jui-y in fmdiiis that she was the decedeut's law- 
ful wii'e, and that the other iihiintiffs were his only childreu. 

[Efl. Note.— For other cases, see Death, C'eut. Dig. §§ 9;î, 95; Dec. Dîg. 
I 75.*] 

Appeal from the United States Court for the Central District of the 
Indian Territory. 

Action by Annie Jackson and others a^ainst the Choctaw, Okla- 
homa & Gulf Raih-oad Company. From a judgment in favor of plain- 
tifïs, défendant appeals. Afïïrmed. 

C. B. Stuart, C. O. Blake, H. B. Low, and R. J. Roberts, for ap- 
pellant. 

Wolfe, Hare & Maxey, for appellees. 

CAMPBELL, District Judge. On January 3, 1902, James C. Jack- 
son, a freight conductor in the employ of the Missouri, Kansas & 
Texas Railway Company, was killed by a collision between a Mis- 
souri, Kansas & Texas train and a Choctaw, Oklahoma & Gulf train, 
at the crossing of thèse two roads at McAlester, Ind. T. This ac- 
tion was originally înstituted in the United States Court for the Cen- 
tral District of Indian Territory by Annie Jackson, his widow, and 
Nora, Clara, and Willie Jackson, his three minor children, against the 
aforementioned railroad companies to recover damages for his death. 
During the trial, and at the close of the plaintifïs' case in chief, the 
plaintlffs dismissed as to the défendant Missouri, Kansas & Texas 
Railway Company, and also, by leave of court, amended their com- 
plaint by striking out the allégation as to the incompetency of R. L. 
McHaney, and also as to the négligence in not furnishing him with 
proper lights. The complaint allèges : 

"Tliat on or about the 2d day of January, 1002, the said James C. Jacteon 
aijproached said station at South McAlester with a train from the south, 
bound for the station of Muscogee; that it was necessary, aceording to his 
orders and instructions, that certain ears in his said train sUould be set out 
or left at South McAlester. ïhat he ordered aud directed to place said cars 
upou a side track lyiug aloug the west side of the railway track of said Mis- 
souri, Kansas & Texas llailway Company, and immediately south of the point 
whore the said tracks of said défendant crossed. That, after recelving the 
proper signal from said watchmau, the said James C. Jackson, with the view 
of carrying out his said instructions in référence to setting out said cars, caused 
his said train to l)e eut, and the north end thereof, to which said cars were 
then attached, tô be moved north over said crossing for the purpose of permlt- 
ting the switch at the north end of said side track to be oi>ened. so that on the 
proper sigual the engineer operating the eugine drawing his train should back 
said cars over said crossing into and over said switch and onto said side track 
aforesaid, and that, Just after his said train had cleared said crossing, some 
employé of the Missouri, Kansas & Texas Railway Comiiany did signal his 
engineer to back up for the purpo.se aforesaid, and, while his train was in 

•For other cases see same topic & § numebb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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backward motion, it came liito collision with another train of tlie defeudaut, 
tlie Choctaw, Olclalioina & Guif Eaiiroad Company, which was then and there 
belng moved over said crossing from the west toward the east. That the 
sald James 0. Jackson was standing uijon the dépôt platform near the sonth- 
west corner of the dépôt building, said platforin aud building being situated 
north of the track of the Choctaw, Oklahoma & Gulf Kailroad Company, and 
east of the track of the Missouri, Kansas & Texas Railway Company. That, 
when the south end of said James C. Jackson's train came into contact with 
the moving cars of the Choctaw, Oklahoma & Gulf Railway Company, the 
same were caught and suddenly throwu fr.om the track in an easterly direc- 
tion around and against the southwest corner and south side of said build- 
ing, eatching the same James C. Jackson and throwing hlm betweeu the edge 
of one of said cars and a wiudow sill of one of tlie Windows in said dépôt 
building, thereby crushing, breaking and cuttiug hls legs at, about, aud above 
the knee, and otherwise injuring him so that shortly thereafter he dled. Plain- 
tiffs show to the court that neither James C. Jackson, uor any other per- 
son engagea with him in operatlng said train of the Missouri, Kansas & Texas 
Railway Company, was guilty of any négligence or of any act proximately 
contributing to or causing the death of the said James C. Jackson ; that the 
train of the said James C. Jackson was then and there entitled to the use of 
said crossing, and the employés of the Choctaw, Oklahoma & Gulf Railroad 
Company were not entitled to the same, and were guilty of négligence in run- 
ning thelr said train over said crossing at sald tlme and under the circum- 
stances; that, when the train of the said James O. Jackson passed over said 
crossing from the south to the north, it stopped with the rear end thereof 
within 30 feet of said crossing, and tliat, according to the rules, régulations, 
custotQS, and usages whieh were In force and had been In force for a long 
while, the employés ojierating the train, engines and cars of said Choctaw, 
Oklahoma & Gulf Railroad Company had no right to proceed or attempt to 
make said crossing, and in attemptlng to pass over the same as they did under 
tlie drcuinstances they violated such rules, régulations, eustoms and usages 
and were guilty of négligence. * * * Plaiutiffs further show to the court 
chat the employés of said défendant Choctaw, Oklahoma & Gulf Railroad Com- 
pany engaged in operating the engine and cars with which the train of the 
sald James 0. Jackson coîlided were guilty of négligence In this: That they 
saw and were in position to see the rear end of the train of said James C. 
Jackson, knew where the same had been stopped, saw the switeh, and were 
in a position to see the switeh which had been thrown to permit said cars to 
be plaeed upon said side track, and from the position of the rear end of said 
Jackson's train, and from the fact that said switeh had been opened, said 
employés in operating sald other train^ were guilty of négligence in rushing 
their train over said crossing when they knew, or by the exercise of ordinary 
care should hâve known that said Jackson and those engaged with him in 
operating said train were not through with said crossing and would attempt 
to back sald train over the same as they actually did ; that, if they did not 
see and know ail thèse things, they were guilty of négligence therein. They 
were further guilty of négligence in failing to keep a lookout, aud in failing 
to observe and obey the signais of the watchman at sald crossing." 

The défendant, Choctaw, Oklahoma & Gulf Railway Company, an- 
swered, denying specifically the acts of négligence charged, and alleg- 
ing that the death of the deceased was caused by his own négligence. 
In appellant's original brief, filed July 12, 1906, counsel says that the 
cause which was originally at issue between the plaintiffs and the Choc- 
taw Company presented three phases: First, the négligence of Mc- 
Haney, the gateman; second, the négligence of the servants of the 
Choctaw Company; and, third, the contributory négligence of the de- 
ceased, coupled with the négligence of his co-employés. The négli- 
gence of McHaney was eliminated from considération as a ground of 
recovery by the dismissal above referred to, leaving the question as to 
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wliether the Choctaw Company's servants were négligent, as charged, 
in running their train over the crossing, and, if so, whether such négli- 
gence was the proximate cause of the injury, and the further question 
as to whether the deceased was also guilty of négligence contributing 
to his death. 

After a very careful perusal and study of the voluminous record, I 
am persuaded that the trial court did not err in overruling def endant's 
motion for a directed verdict, so far as the question of the négligence 
and the deceased's contributory négligence is concerned. While the 
testimony is conflicting, as I vïew the record, there is sufficient to take 
the case to the jury on plaintiffs' theory that the crossing had never 
been surrendered by Jackson; that the fact that his train puUed up 
over the crossing was only incidental to his main purpose, that of set- 
ting his train in on the passing track, which connected with the main 
line immediately south of the crossing. There was testimony from 
which the jury might hâve found that, even though the rear of Jack- 
son's train passed off the crossing and some feet to the north of it, 
still, under ail the existing rules and custom, he had not intended to 
and had not in fact surrendered the crossing, and that considering ail 
the facts and circumstances known to the servants of the défendant 
operating its train, or which they might hâve known in the exercise 
of reasonable care, they were négligent in going upon the crossing and 
causing the collision. Nor was there such évidence of Jackson's con- 
tributory négligence as would hâve warranted the court in taking that 
question from the jury. This disposes of the fîrst, second, third, and 
fourth assignments of error, so far as they relate to the defendant's 
négligence and deceased's contributory négligence. I find no error in 
the court's charge on the measure of damages, as to which the fifth 
assignment of error relates. The requested charges upon which the 
sixth and seventh assignments are based are sufficiently covered by 
the gênerai charge, so far as they are pertinent or proper. Nor do I 
find any merit in the remaining assignments. 

By appellant's supplementary brief, hovvever, fîled by leave of court 
on August 24, 1909, some three years after its original brief, two ques- 
tions are raised which, notwithstanding the conclusions above stated, 
require serious considération. 

By act of Congress certain statutes of the state of Arkansas were 
extended over Indian Territory, among them, as shown by Carter's 
Indian Territory Statutes, are the following: 

"Whenever the death of a persoii' shall be caused by wrongful act, negleet 
or defaiilt, and the act, negleet or default is such as would, if death had not 
eusued, hâve entitled the party injured to maintain an action and recover 
damages in respect thereof, then, and in every such case, the person who, or 
Company or cortwration which, would hâve heen llable if death liad not en- 
sued, shall be liable to an action for damages, notwithstanding the death of 
the person injured, and although the death shall hâve been caused under such 
circumstances as ainount, in law, to a felony." 

"Every such action shall be brought by, and in the name of, the Personal 
représentative of such deceased person, and if there be no personal représenta- 
tives, then the same niay he brought by the heirs at law of such deceased per- 
son, and the amount recovered in every such action shall be for the exclu- 
sive beneflt of the wldow and next of kin of such deceased person, and shall 
be dlstributed to such widow and next of kin in the proiwrtion provided by 
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law In relation to the distribution of personal property lef t by persons dylng 
Intestate, and in every snch action, the jury may give sucti damages as they 
shall deem a falr and just compensation with référence to the pecunlary In- 
juries resulting from such death, to the wife and next of kln of such deceased 
person, provlded that every such action shall be conimeuced within tvvo years 
after the death of such persou." Ind. T. Ann. St. 189!>, §§ 3430, 3431. 

In an amended complaint it is alleged that : 

"The plaintiff Annie Jackson was the lawful wife of the said James C. Jack- 
son, and the other plaintlfTs are hls ehildren ; that there was no administra- 
tion of the estate of the said Jackson." 

In the defendant's answer it dénies that the plaintiff Annie Jack- 
son was the lawful wife of the said James C. Jackson, and that the 
other plaintiffs are his ehildren, and dénies that there was no admin- 
istration of the estate of the said Jackson. No proof was offered by 
the plaintifïs at the trial tending to show that there had been no ad- 
ministration upon the estate of the depeased. At common law thèse 
plaintiffs would hâve no right of action against the défendant on ac- 
count of the death of the said Jackson, and whatever right, if any, 
they hâve to maintain this action, is given by the statute above quoted, 
and where, as in this case, such a statute expressly spécifies the par- 
ties who may bring the action, those parties, and those parties only, 
may maintain it. Railroad Co. v. Needham, 52 Fed. 371, 3 C. C. A. 
129. So far as the pleadings are concerned, the amended complaint 
allèges' that there was no administration upon deceased's estate, in 
which case the action could be maintained by his heirs at law, and,, 
assuming for the purpose of this phase of the case that it sufficiently 
appears in the pleadings that plaintiffs are the heirs at law, then their 
capacity to sue appears from the pleadings. That there was no ad- 
ministration is denied by defendant's answer. This raised the issue 
of fact upon which rested plaintiffs' capacity to sue. It first devolved 
upon plaintiffs, to establish it by proof, but no proof was offered by 
the plaintiffs on this point. It was vital to their right to maintain 
the suit that it appear both from the pleadings and the proof that 
there had been no administration; and, had the défendant raised the 
point of this failure of proof in the trial court and the conséquent 
failure of plaintiffs to show affirmatively their capacity to sue, it 
would hâve been the duty of the trial court to direct a verdict for the 
défendant. Davis v. St. L., I. M. & S. Ry. Co., 53 Ark. 117, 13 S. W. 
801, 7 L. R. A. 283; Texarkana Gas & Electric Light Co. v. Orr, 59 
Ark. 315, 27 S. W. 66, 43 Am. St. Rep. 30; Vaughn v. K. C. N. W. 
R. Co., 65 Kan. 685, 70 Pac. 603. It is now contended by défendant, 
plaintiff in error, that the point was raised by the request of defend- 
ant's counsel at the trial for a directed verdict. By référence to the 
record, it appears that at the close of the testimony defendant's coun- 
sel requested the court to instruct the jury as follows : "You are in- 
structed to find a verdict for the défendant in this case" — which in- 
struction • the court refused to give, and to this refusai the défendant 
excepted. It does not appear from the record whether there was any 
argument upon the motion, nor does the record disclose what reasons, 
if any, were urged by defendant's counsel in support of the motion 
for a directed verdict. In defendant's motion for a new trial, the fail- 
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ure to direct a verdict, as requested, is charged as error, and it is also 
one of defendant's assignments of error. However, as already noted, 
in the statement of the case in defendant's original brief, as plaintiff 
in error in the appellate court, prepared and filed by the same counsel 
who represented défendant in the trial court, it is said : 

"The case whlch was originally at issue between the plaintiffs and the Choc- 
tow, Oklahoma & Gulf Railroad Company, was one which presented three 
phases: (1) Négligence of McHaney; (2) the négligence of the servants of the 
Choctavv, Oklahoma & Gnlf Railroad Company ; (3) the contributory négli- 
gence of Jackson, the deceased, conpled with the négligence of his co-em- 
ployés. The case therefore must be determined with référence to the three is- 
sues just named." 

From this statement of counsel, I am persuaded that his motion for 
a directed verdict, if urged in the lower court by argument, was based 
upon one or more of the three phases set forth in his foregoing state- 
ment of the case, and that the failure of proof as to nonadministra- 
tion was not called to the attention of the court. The question, then, 
arises whether by failing to raise the question directly in the trial 
court défendant waived it, and cannot now urge it for the first time 
hère. In other words, the question is whether by failing to raise the 
question at the trial the failure of plaintiffs to establish their capacity 
to sue was waived by the défendant, so that now it cannot avail it- 
self of that fact hère. It is a well-known principle of appellate prac- 
tice that reviewing courts will not usually consider alleged errors 
where it fails to appear that they were brought to the attention of the 
trial court by proper objections and exceptions. By section 5083 of 
Mansfield's Digest of the Laws of Arkansas (Ind. T. Ann. St. 1899, § 
3288), in force in the Indian Territory when this case was tried and 
appealed to the Court of Appeals, of which this court is the successor, 
it was provided that: 

"The court niust In every stage of an action disregard any error or defeet 
in the proceedings which does not afCect the substantlal rights of the adverse 
party ; and no judgnient shall be reversed or affacted by reason of such error 
or defeet." 

Whether this statute tnay be said to be binding upon this court or 
not, it embodies a sound principle of law for the guidance of review- 
ing courts. In this case the heirs at law of deceased are proper par- 
ties if in fact there was no administration. As to whether there was 
such administration the proof is silent. If there was such administra- 
tion at the time this action was comnienced, and at any time within 
two years from the death of the deceased he had commenced a simi- 
lar action against the défendant for the wrongful killing of the de- 
ceased, he could no doubt hâve proceeded with such action, notwith- 
standing this suit, for in such case the sole capacity to sue is in the 
administrator or executor, as the case may be. Deceased was killed 
in January, 1902. This case was tried in November, 1903, more than 
three years afterwards. If, in fact, there was an administrator or 
executor and he filed a similar action against the défendant within the 
statutory period of two years, it was either pending or concluded at 
the time of this trial. No intimation or évidence of any such other 
action pending appears in the record. Certainly if such action had 



348 182 FEDERAL REPORTER. 

been pending at the time of the trial of this case, défendant would 
hâve made it appear to the court, in which event, for that reason âlone, 
if for no other, the trial court undoubtedly would not hâve permitted 
a j'udgment to go against the défendant in this case for the benefit 
of the vvidow and next of kin, for the plaintifts' incapacity to sue 
would hâve been apparent. Any action commenced subséquent to the 
trial of this case would hâve been beyond the statutory period, and, 
for that reason, not maintainable. Whether the action be by the Per- 
sonal représentative or the heirs at law the recovery, in either case, 
goes to the widow and next of kin, and if there is no merit in the 
other contentions of plaintiffs in error, and, aside from the question 
of capacity to sue, the évidence supports the recovery, then, as it does 
not appear that there bas ever been any action commenced by a Per- 
sonal représentative, there is no danger of a double recovery by the 
beneficiaries. If the trial court committed error in permitting the 
judgment in the absence of proof of nonadministration under the cir- 
cumstances of this case, it does not appear that it lias afïected the 
substantial rights of the plaintiffs in error. 

In City of Atchison v. Twine, 9 Kan. 350, the court said : 

"Tlie remedy, when death ensues. from the wrong done, is by an action in 
the narne of the Personal représentative of the deceased ; and the amount re- 
covered wlll be for the benefit of the widow and ehildren, if any, or next of 
kin. This action was therefore improperly brought by the widow ; and the 
plaintifC not having the légal right to bring the action, and that faet appear- 
ing upon the face of the pétition, it was a suitable case for the interposition 
of a demurrer. Second clause of section 89 of the Code. No objection having 
been taken by demurrer or answer, the defect was waived." 

If such defect in the pleadings may be waived, certainly it miglit be 
waived in the proof, where it appears that, notwithstanding the ab- 
sence of proof, the case is apparently tried on the theory that capacity 
to sue exists and the failure of proof is not brought to the attention 
of the court. In the supplementary brief filed by plaintiff in error, 
it is further contended that the motion for a directed verdict should 
liave been sustained because the plaintiffs failed to allège and prove 
that they were the heirs at law of the deceased. As we hâve seen, the 
amended complaint reads : 

"Annie Jackson, Nora Jackson, Clara Jackson, and Willie Jackson, the last 
three of whoin are minors and sue lierein by their said mother, Annie Jack- 
son, as their next friend, plaintlfL's, complain of the Missouri, Kansas & Texas 
Rallway Company, etc., * » * that the plaintifl: Annie Jackson was the 
lawful wife of the said James C. Jackson, and the other plaintiffs are his 
ehildren ; that there was no administration on the estate of the said Jackson." 

Under the practice in Indian Territory at the time permitting such 
pleadings, the défendant fîled its demurrer and answer to this amend- 
ed complaint together. Demurring, it says : 

"Cornes now the défendant, Choctaw, Oklalioma & Gulf Rallroad Company, 
and demurs to the amended complaint of the plaintiff herein, for the reason 
that same does not state facts sufficient to constitute a cause of action against 
this défendant, of this prays the judgment of the court." 

In the answer it dénies that the plaintiff Annie Jackson was the 
lawful wife of the said James C. Jackson, and that the other plain- 
tiffs were his ehildren, and dénies that there was no administration 
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on the estate of the said Jackson. It does not appear that defend- 
ant's demurrer was ever passed upon by the court. At any rate, no 
exception to the ruling of the court thereon is relied upon. The plain- 
tiff Annie Jackson testified that she was married to the deceased, that 
they had three chiidren, being the three other plaintiffs associated with 
her in thé case. While this testimony does not négative the possibility 
of deceased having had other chiidren by some former marriage and 
hence heirs other than the plaintiffs, I think it sufficient to warrant 
the jury in finding that Annie Jackson was deceased's lawful wife, and 
the other plaintiffs his only chiidren. If so, then under the laws in 
force in Indian Territory at the time of the death and at the time of 
the trial the plaintiffs were his only heirs. In Kansas City Southern 
Ry. Co. V. Henrie, 87 Ark. 443, 113 S. W. 967, it is said (per syllabus) : 

"PlaintlfC's testimony that she married décèdent at a spécifie time and place, 
that they had three cliildreii only, naming them and giving their âges, that 
there is no administration pending on his estate — sufflciently négatives the ex- 
istence of other heirs at law, or any exécuter or adniinistrator on deceased's 
estate, within Klrby's Dig. § 6920, requiring actions for négligent death to be 
brought by deceased's Personal représentative, or, where there Is none, by his 
heirs at law." 

The judgment of the trial court will be affirmed. 



In re BRONSÏKIN. 
(District Court, S, D. New York. Januai-y, 1910.) 

1. Bankruptcy (§ 241*) — Fai^e Swearinq— Witnesses— Statutes^Construc- 

TION— "PBBSON." 

Under Bankr. Act July 1, 1808, c. 541, § 41, 30 Stat. 55C (U. S. Comp. 
St. 1901, p. 3437), provldlng that certain acts committed by any "persou" 
before a référée in bankruptcy shall constitute a contempt of court, the 
word "person" is not limited to the bankrupt, but extends to a wltness 
guilty of perjury before the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 241.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5322-5335 ; vol. 
8, p. 7752.] 

2. Bankeuptcy (§ 241*) — Costempt — Punisiiment. 

Bankr. Act July 1, 1898, c. 541, § 2 (16), 30 Stat. 545 (U. S. Comp. St. 
1901, p. 3421), enipowering the court to punish persons for contempts com- 
mitted before référées, authorizes punishment as for contempt of a wlt- 
ness who has committed perjury in bankruptcy proceedings before a réf- 
érée ; the same power being also conf erred on the court by Rev. St. U. 
S. i 725 (U. S. Comp. St. 1901, p. 583). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 241.*] 

In the matter of bankruptcy proceedings of Harris Bronstein. Pro- 
ceedings to punish one Julius Mendes for contempt for false swearing 
and perjury. On certificate of référée. Order directing punishment 
affirmed. 

The following is the certificate of Dexter, Référée: 

To the Honorable United 'States District Judges: 

The undersigned, Stanley W. Dexter, one of the référées in bankruptcy of 
this court, hereby certifies the following facts, with his opinion thereon, for 
action, pursuant to section 41 of tbe bankruptcy act: 

•For other cases see Bame topic & 5 uumbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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A pétition In banliruptcy was fiied against Harris Bronstein on Slarch 15, 
1909, and William Ford Upson, Ësq., appointed receivèr. Such proceedings 
■vvere thereafter liad tliat an order of adjudication was made by the District 
Jùdge on April 7, 1900, and the niatter réferred to the undersign«i, as référée 
In cliarge.'to.take ail further proceedings. The bankrupt flled schedules on 
April ao, 1909, showing total liabilities^of $58,200 and,n,oininal assets of $135,- 
787. Of thèse nominal assets $110,000 was tlie estimated value of certain real 
■estate, none of which has bëeh reàllzed où, as the same appears to be heaylly 
niortgaged ; $3,000 was glven as the- value of the stock Ih trade ; and $11,537, 
the debts due on open account. ÎFrom the receiver's report, ail that he was 
able to çolle;Ct from thèse assets was the sum pf $1,341.46. The schedules fur- 
tlier show that tbe bankrupt purchased, wlthin a few months prior to his 
bankruptcy, mercharidjse of thé yalue ôf upwards of $46,000, little or none of 
which wàs tumed over to the re<ieiver or irustee. On May 21, 1909, the first 
meeting of crèditors was held, ànd Mr, Upson elected trustée, aïKl on June 
lOth and on subséquent oceasiong the bankrupt was ejcamined with référence 
to the disappèarance of his assets. 

On September 8, 1909, on the pétition of the attomey for the trustée, an or- 
der was obtained for the issue of subp<Bna requiring the attendance and exam- 
Inatlon of bne Juliiis Mondes under section 21a of the bankruptcy act ; and on 
December 2d a àimilar order was' obtained for the ëxaïttinatlon of one Rose 
Bronstein, the bànkrupt's dâughter. Other ordera were obtained requiring 
the examina tlon of other wltneèses shown to be closely connected wlth the 
liankrupt, and their dépositions were taken. On December 29, 1909, the wlt- 
iiess Julius Mondes attended at 'the ,re£eree's office and was duly sworn and 
exaniined by Mr. Eosenberg on behalf of the trustée, and, his examination not 
having been concluded, the same was adjourned until December 30th, and theu 
continued. On January 5, 1910, Mondes again attended before the référée and 
read over his testimony and suhscribed and swore to the same. Herewith is 
submltted a sténographie record of the exjamination of December 29th and 
SOth, to which thè particular attention of ihe court is ealled. 

It is sufflciènt for the purposés of this certiflcate to state that the record of 
this examination shows such remarkable contradictions and perjurlous state- 
ments as tb constitute a deliberate contempt on the part of the wltness. It 
liad appeared by the previous examination that one Rose Bronstein, a daugh- 
ter of the bankrupt — a young glrl not over 19 years of âge — had opened a 
•small store on First avenue shortly after the bankruptcy In hef own name, 
and is conducting business there, assisted by her mother. She testifled that 
she had received the money with which she bought this store from her uncle, 
Julius Mondes, as a loan, and Mendes was examined; in référence to that 
transaction. He was asked on Etecember 29th (page 488): "Q, Did you keep 
a bank account? A. No sir. Q. Did you ever? A. No, sir; at the tlme when 
I was In Philadelphia," Hé testlfied that during the year 1909 he was in the 
newspaper business in Nevsr York; that he had abandoned the store in Phila- 
delphia and elosed it up aftér a fèw months owlng to losses. He testifled that 
he was a brother of the bànkrupt's wiife ànd uncle of Rose Bronstein, and 
that he loaned her in cash about April or Blay, 1909, altogether about $900. 

Kfforts to ascertain where he got this money were made, but his testimony 
In that respect was vague and unconvineing. He inslsted that over $300 of 
this money he had in his pocket at the time he gave it to his nieee, and that 
he had no bank account at that time; that he was now conducting a little sta- 
tiosiery store in Newark. He was then Informed, as was the fact, that the 
bankrupt in this proceedlng had been arrested, charged with concealing assets 
from his crèditors. He admitted that some of the money he gave Rose had 
Taeen left with Mrs. Bronstein (page 508) to take care of, but he could not re- 
meniber the amount. Then at page 509 occurs the unusual and extraordinary 
ïetractiou which is the subject of this certifieate. He was asked if he wished 
to correct his testimony, and made the surprlslng statement: "If I told youl 
gave lier some money, I did not give her any money. Even as I told you, she 
is in trouble, and, of course, I woûld help her if I could. I could not hèlp it." 
After some rambllng explanations, he states, at page 511: "There is uothing 
extraordinary about it. I merely thought this would not bring me into more 
trouble than that; that is ail." Then at page 517 he was addressed jjersoually 
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by the référée in regard to this correction of hls testiniony, and he then stated 
tlîat his last statemeat was correct, and that he had made no loan at ail. At 
the close of this examination the witness was directed to returu at 4 o'clock 
the following aftemoon for the purpose of signing his déposition. 

At a later hour the same day Rose Bronstein was called as a witness, and 
was then informed that Julius Mendes had testifled that he had not marte the 
loan to her, and asked what explanatlon she had to make. She then stated, 
at page 520: "I do not doubt your statement, Mr. Rosenberg, but he surely 
could not hâve been sane and testified anything like this, for we hâve every 
proof, we bave the checks; that is, we hâve the checks he gave us. We bave 
his dieck book, and the bank ; we hâve many things to prove." Then, asked 
by the référée if she sUU wished to stick to that story In spite of Jleiides' tes- 
tiniony, she replled: "Yes, by ail means. Did he sign bis testluiony?" She 
was then informed that he did not sign his testimony, but swore to it before 
the référée, and she was then cautioned by the référée to think the uiatter 
over earefully and be prepared to testify the following day. 

On Decemlûer 30th the witness Mendes returned, and was then represented 
by Mr. Frledar (froni the office of the bankrupt's attorney), who stated that 
the witness had testifled to sometliing he did not Intend to testify to, and 
asked for an adjournment for the purpose of reading over his testimony. The 
référée then directed the hearing to proceed, and the witness Mer.des was then 
recalled, and asked if he wished to change his testimony. He then stated 
(page 556) that he was very nervous and excited when he testifled the last 
time; that It was true he gave $000 to his nièce, and that he did not take it 
seriously until after the examination, when lie went over to see his sister 
and saw the trouble he had made. He then reiterated the testimony, first 
given by him, that he had loaned his nieee the $900. Asked by Mr. Ilosenberg^ 
whether he had loaned the money in cash or by check, he answered: "îly 
yesterday's testimony, I cannot tell you anything, as I was nervous. I do 
not know anything about that. I do not know what I said. Q. You say now, 
don't you, tliat you loaned it by two checks which you hâve produced? A. 
Yes, sir." The two checks were then produced by the vyitness and ofïered in 
évidence — one being dated .\pril 8, 1Ô09, drawn on Joseph S. Marcus, banker,. 
to the order of Rose Bronstein for $600, and certifled and indorsed by Rose 
Bronstein ; the otlier being dated April 15th, on the same banker, for $300, to 
the same order, and similarly certifled and indorsed. 

Mendes testifled that he had opeued that aecount on April 7th, or a day 
previous to the drawing of the flrst check ; that he had deposited $1,300, but 
denied that the money had been given to him by Bronstein. Ile adraitted that 
he had seen Mrs. Bronstein the day before (December 29th) and told her about 
the whole matter of his examination. He then saw the bankrupt's attorney, 
to whom he was referred by Mrs. Bronstein. The witness was lu a pitiable 
condition, weeping and excited on this examination, but stuck to his second 
retraction in spite of the fact that he was warned by the référée (page 506) 
that the matter would be certifled to the court for summary treatment. 

The impression made on the référée by the demeanor of the witnes.s and 
his conflicting and contradictory and garbled testimony was that he was en- 
deavoring to conceal the truth of the transaction, and that he was being used 
as a tool by the bankrupt and his more clever allies. It would be impossible 
to indicate In the scope of this certificate ail the facts of this extraordinary 
case, but suffleient is shown by the testimony of this witness to warrant sum- 
mary action by the court. The entire record of the various examinations con- 
ducted herein, in which many witnesses hâve been examined, diseloses a de- 
liberate conspiracy to defraud creditors, and tlie bankrupt's minor daughtor 
has been used as a dummy to hold some of the property. The cliecks pro- 
duced by the witness Mendes, except for the signature, are in the handwriting 
of Rose Bronstein, and the aecount seems to hâve been closed shortiy after 
the Bronstein transaction. The witness claimed in his later testimony that 
he had been threateued by counsel and frightened into testifying to facts 
which were not the truth ; but this is palpably untrue. The référée lilm.self 
examined the witness on both occasions, and cautioned liim as to the serious- 
ness of the situation. The excitement of which he speaks was more apparent 
on the occasion of his second rétraction than on his former examination, and 
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it was évident that he was under a great mental straiu In wlthdrawing hls 
préviens statements. 

On December 31st tlie référée granted an order to show cause why the wit- 
ness Mendes and other parties should not be certified for contempt, as prayed 
for in the pétition of the trustée herein. This order was served on Mendes 
personally, and he attended before the référée on the retum date thereof, and 
at sundry adjourned dates, and when asked to explaln hls eonduct he again 
pleaded excitement, and failure to understand, and yieldliig to threats of 
counsel. 1 certify that the witness bas had fuU notice of the application, and 
was glven an opportunlty to eniploy counsel, but bas not doue so. The order 
to show cause is returned herewlth for the information of the court 

Conclusions of Law. 

I further certify that the sald Juliiis Mendes in the proeeedings before the 
undersigned référée (1) did on December 29, 1909, and on December 30, 1909, 
mlsbehave during sald hearlugs so as to obstruct the same and Impede the 
administration of justice, in that he wlllfully refuséd and stlU refuses to give 
full, conuected, reasonable, and truthful answers to questions properly pro- 
pounded to him concernlng the acts. eonduct, and property of the banlirupt 
herein, and made false and contradictory sworn statements and retractions 
when under examlnation pursuant to section 21a of the bankruptcy act ; (2) 
did on December 29, and agaln on December 30, 1909, after havlng taken the 
oath, refuse to be examined before the référée accordlng to law, vlz., section 
21a of the bankruptcy act, in that he wlllfully refused and stUl refuses to 
glve full, connected, reasonable, and truthful answers to questions properly 
propounded to him concernlng the acts, eonduct, and property of the bankrupt 
herein, and made false and contradictory sworn statements and retractions 
when under examlnation pursuant to section 21a of the bankruptcy act ; (3) 
that such mlsbehavlor and refusai to answer accordlng to law are contrary to 
the statute in such case made and provlded, viz., section 41 of the bankruptcy 
act, and are punlshable in the same manner as contempts commltted In the 
présence of the court 

Opinion. 

The original testlmony of the witness, a brother-luilaw of the bankrupt, and 
unsuccessful In business, that he loaued $900 to his nièce, the bankrupt's 
daughter, a girl of not more than 19 years of âge, in cash, to open a small 
store, was so incredlble on its face that. In the absence of strong corrobora- 
tton, it would hâve boen dlsregarded in any court of justice. At the same ex- 
amlnation the witness, apparently realizing the flimsiness of his story, broke 
down, and in the présence of the référée, and In answer to questions pro- 
pounded by the référée himself, he deliberately retracted his prior testlmony. 
If he had then and there signed hls déposition, hls inconsistent eonduct migbt 
liave beeii overlooked, as due to a change of heart and a belated désire to tes- 
tify truthfully, and he mlght then be regarded as havlng thereby purged hls 
contempt Matter of Gordon (D. C, N. Y.) 21 Am. Bankr. Rep. 290, 167 Fed. 
239. 

But overnight he experieneed another change of mlnd, after admltted con- 
férences with the bankrupt's wife and the attorney for the bankrupt, and pro- 
ceeded to retract hls retraction of the day before. He then for the flrst tlme 
produced two checks purportlng to show the payment of the money to Rose 
Bronsteln, although he had never referred to that mode of payment previous- 
ly. The checks were produced by the witness; but every indication pointed 
to the fact that they had been obvlously prepared to bolster up the witness' 
story, but had been overlooked by him. The signature on the checks alone 
was his ; the body of the checks being in the handwriting of Rose Bronsteln. 
The transcrlpt of the bauker's aecount subsequently produced showed that the 
account had been opened about the tlme of the check transaction and soon 
closed. "It is not, however, necessary," as Is well stated by Judge Hough, in 
Re Fellerman (D. C, N. Y.) 17 Am. Bankr. Rep. 785, 790, 149 Fed. 244, "to 
allège or prove with the strlctness of crlmlnal practice or by laxer methods 
particular Instances of false swearing, demonstratlng the falsity by proviug 
the truth." 
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The inhérent improbabllity of the flrst story, the couscienee-stricken de- 
meanor of the witness at hls flrst retraction, the évident effect of pressure 
exerted on hlm duriug the adjournment to prote(:t his relatives, the pitiable 
exhibition which he niade before the refereo on liis second retraction, and his 
entire faiîure to .appreciate the enormity of lus condnct, are convincing évi- 
dence of his being a poor, weak tool in the hands of élever scheniers engased 
in a conspiracy to obstruct the administration of the banki'uptcy act. Unless 
such conduct cun meet at the hands of the court some punishment, the ex- 
aminatlon of fraudulent bankrupts and their suborned witnesses will become 
a farce, and the référée reduced to a mère examiner, whose absence of power 
to deal summarily with such flagrant cases tends to deprive tliat office of the 
respect due to an important branch of the bankruptcy court. 

The authorlties are uniform that testifying fali-ely or intentionally, vaguely, 
and contradictorlly, constitutes a contempt of court under section 41. Jlatter 
of Bick (0. C, N. Y.) 19 Am. Bankr. Rep. 68, 155 Fed. 908; Matter of Gordon 
(D. C, N. Y.) 21 Am. Bankr. Rep. 290, 167 Fed. 239; Matter of Sehulman (D. 
C, N. Y.) 21 Am. Bankr. Rep. 288, 167 Fed. 2:37 ; Jlatter of Gitkin (I). C, Pa.) 
21 Am. Bankr. Rep. 113, 164 Fed. 71; Matter of Singer (D. O.. Pa.) 23 Am. 
Bankr. Rep. 28, 174 Fed. 208. Thèse were cases of such contempts connuitted 
by the bankrupt; but the statute (section 41) does not limit contempt pro- 
ceedings to the bankrupt only, but Includes any "person" ; aud section 2 (16) 
empowers the court to "punish persons for contempts committed before référ- 
ées." Thesame power Is conferred upon the court by section 725 of the United 
States Revised Statutes (U. S. Comp. St. 1901, p. 583). ■ 

AU of which is respectfully certifled. 

Abram ï. EIkus and James N. Rosenberg, for trustée. 
Samuel S. Koenig, for witness. 

HOUGH, District Judge. Affirmed. 
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ROGERS V. PEOPLB'S SAVINGS BANK & TRUST CO. 

(District Court, N. D. Alabama, S. D. October 21, 1910.) 

No. 4,519. 

1. BaNKRUPTCT (§ 114*) — ReCEIVERS— -AUTHOKITT— -BOBBOWINO MONEY. 

The Implied power of a reeeiver in bankruptcy, who is authorlzed to 
conduct his business, to purchase on crédit and to borrow money exlsts 
only in the absence of an express power to borrow, conferred by the court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*l 

2. Bankkuptcy (§ 114*) — Eeceiveks— Authoeity— Bobbowing Money. 

WTiere the court confers on a reeeiver In bankruptcy authorlty to bor- 
row a spécifie sum of money, loans in excess of the amount speelfled were 
made in violation of the authority conferred, and would bind the estate 
only on a showing that the proceeds were used in conducting its business. 
and then only ratably with the clalms of other ereditors of the reeeiver. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

3. Bankkuptcy (§ 114*) — Receivebs— Autiiobity. 

The action of a bank in undertaking to charge against funds of a bank- 
rupt's estate, deposited with it by the reeeiver, )iotes on which it had 
advanced money to the reeeiver without authority of court, and in excess 
of an amount which the court had authorlzed the reeeiver to borrow, was 
wrongful, since the bank had no right to .•ii>i)ropriate the tru.st funds to 
unauthorized loans until It had been déterminée! by the c-ourt that the pro- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
182 F.— 23 
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ceeds of the loans had been tised by the reeeiver for tbe beneflt of the 
trust estate, and si]iee It preterred a claim that was entitled to no préf- 
érence. 

[Ed. Note. — For other cases^ see Bankruptcy, Dec. Dig. § 114.*] 

4. Bankruptcy (§ 114*) — Recetvees— Authobity. 

The consent of the .reeeiver. In bankruptcy to the action of a bank in 
eharging agalnst the funds of the estate, deposited with the bank by the 
reeeiver, notes on which it had advanced money to the reeeiver wlthout 
authority of court, did not alter the character of the bank's act ; the bank 
being chargeable with notice of the limitation on a recelver's power to 
borrow money aud of lils want of authority to use the trust funds to pay 
unauthorlzed loans made to him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 114.*] 

5. Bankbupicy (§ 114*) — Receiveks— Authority. 

Where the court authorized a reeeiver in bankruptcy to borrow $11,000, 
to be made a preferred claim against the estate, but he borrowed an 
amount greatly in excess of that sum, and the bank making the loan ap- 
propriated $23,000 of deposits from the trust funds to the payment of the 
unauthorlzed loan, the preferred claim of the bank for the $11,000 is ex- 
tlnguished, since the deposits of the trust fund were more than sufflcient 
to pay the authorized loan. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

In the matter of the bankruptcy of C. M. Burkhalter & Co. Hear- 
ing on motion to confirm the report of master on a référence to re- 
state the account between Thomas Rogers, as reeeiver, and the Peo- 
ple's Savings Bank & Trust Company. Findings against the bank's 
claim as preferential créditer. 

London & Fitts, for plaintifï. 

Weatherly & Stokely and A. Latady, for défendant. 

GRUBB,: District Judge. This matter cornes on upon motion to 
confirm thç report of the master, to whom it was referred by previous 
order of this court for the pufpose of restating the account between 
the reeeiver and the bank, as directed by the Circuit Court of Appeals. 
People's Savings Bank & Trust Co. v. Rogers, 177 Fed. 386, 100 C. C. 
A. 618; Rogers V. People's Savings Bank & Trust Co. (D. C.) 179 
Fed. 403. The facts are set out in the opinions in the cases cited. 

The issue S'ûbmitted to the' master wâs whether the bank was a 
preferential creyiior of the reeeiver in the sum of $4,285.55, or more, 
on April 26, 1905, the date Of the payment by the receiver to the bank 
of that amount, which is the subject Of this controversy. Oh this 
issue the master found against the bank. The receiver had been 
authorized by three orders of the court to borrow $11,000, which the 
terms of the orders made a preferred claim against the estate. The 
receiver had in fàct borrowed $134,000, of which ail but $11,000 had 
been repaid to the bank prior to Àpril 26, 1905. On that date the 
receiver, in violation of an order of the court, paid to the bank the sum 
of $4,285.55, which was applied on the debt of $11,000 then due the 
bank, and part of which was evidenced by notes, claimed to bave been 
renewals of the notes given the bank for the money originally loaned 
the receiver under the three orders of the court. The Circuit Court 

•For otlier cases see eame toplo & § ntjmbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of Appeals decided that repayment of this sum by the bank to the re- 
ceiver should dépend upon the nonexistence of a preferential indebted- 
ness in favor of the bank, in that or a greater amount, at the time of 
such payment. 

It is conceded that the receiver, prior to the date of such payment, 
had made deposits to his crédit as receiver in the bank from the funds 
of the receivership, obtained from sources other than discounts from 
the bank, of approximately $23,000, which the bank had applied with 
the receiver's consent to the payment of notes of the receiver, not is- 
sued under the authority of any order of court, by charging the ac- 
count of the receiver with such notes. If this money was wrongfully 
appropriated to the payment of thèse notes, then it would still hâve 
remained to the crédit of the receiver on April 26, 1905, the date of 
the payment in controversy, and in amount would hâve beeri more 
than sufïicient to satisfy ail the preferential indebtedness of the re- 
ceiver then outstanding, and the payment to the bank thereafter of 
the amount in controversy, in violation of the court's previous order 
and with the resuit of preferring the bank's unauthorized loans to the 
other claims against the receiver, would hâve been wrongful. As to 
such loans, the bank was entitled, at mostj to share ratably with the 
other creditors of the receiver; the estâte being insufiicient to fully 
satisfy ail. 

For the purposes of this case, it may be conceded that a receiver, 
who is authorized to conduct a business, for the successful conduct of 
which the extension of crédit and borrowing of money is necessary 
and customary, has the implied power to purchase on crédit and even 
to borrow money. Such a power will be implied, however, only in the 
absence of an express power to borrow conferred by the court. In 
this case, such express power was conferred on the receiver by the 
court. This express power, was, however, conferred upon him with 
limitations as to amount. When the receiver exceeded the amount so 
limited, he acted beyond and contrary to the express authority confer- 
red on him. No authority could arise in his favor, by implication, in 
conflict with that expressed. Hence the lOans made by him, not cov- 
ered by and in excess of the three orders, were made in violation of the 
authority conferred on him, and would bind the estate only upon a 
showing that the proceeds were used in conducting its business, and 
then only ratably with the claims of other creditors of the receiver. 

When the bank undertook to charge against funds of the estate, de- 
posited with it by the receiver, notes on which it had advanced money 
to the receiver, without authority of court, it did so wrongfully for 
two reasons. In the first place, it had no right to appropriate the 
trust funds to upauthorized loans, until it, had been determined by 
the court that the proceeds of the loans had been used by the receiver 
for the benefit of the trust estate. In the second place, it thereby 
preferred a claim that was entitled to no préférence. It was for the 
court to détermine whether the trust funds were sufficient to pay in 
full ail claims against the receiver. The bank, by its action in appro- 
priating the trust funds without order of court, deprived the court of 
the opportunity of ratably distributing the fund, if insufficient to pay 
ail, amongst those having equal claims to it. The payment was not 
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in. due course and was in violation of the court's order. Nor could 
the consent of the receiver to the bank's action improve the situation. 
The receiver was merely the agent of the court in handHng the funds 
of the estate, and was without authority to direct or consent to a mis- 
appropriation of them. The bànk was charged with notice of the 
limitations upon the receiver's power to borrow money and of his 
want of authority to use the trust funds to pay unaiithorized loans 
made to him. If the law were différent, it would always be in the 
power of a receiver, with the bank's co-operation, to create a prefer- 
red indebtedness of double that authorized by the court, by borrowing 
twice the amount so authorized and applying the trust funds to the 
payment of the unauthorized portion of the loan to the exclusion of 
that authorized ; the latter portion remaining a first lien on the assets 
of the estate. 

The charging to the trust fynds deposited by the receiver with the 
bank of the unauthorized Içans of the receiver, without any order of 
court authorizing it, was an inefïectual attempt to divest such funds, 
and left the bank owing the rçceiver, as its depositor, the amount of 
the funds so attempted to be divestèd. The bank, on ApHl 36, 1905, 
was therefore indebted to the receiver, on his deposit account, at least 
enough to satisfy the entire preferential debt of $11,000, if then un- 
paid; it being conceded that prior to that time the bank had appro- 
l>riated,$23,000 of deposits from trust funds, other than discounts ob- 
tained frotn the bank, to the payment of unauthorized notes. If ail 
tlie authorized loans be çonsidered tb hâve been, not paid, but con- 
tihually renewed, and were represented by the notes held by the bank 
on April 26, 1905, amounting to $11,000, they would hâve been more 
than satisfied.by, the amount of trust funds, w'ith which the bank was 
chargeable as debtor to the receiver on his deposit account on that 
date. 

For this reason, there was no preferential indebtedriess outstanding 
..pn April 26,1905, from the receiver to the barik, and ttie payment by 
him on that date to the bank of the sumof $4,285.55 was wrongful, 
and sliould be returned to,_the receiver,; with interest from that date. 
Whether^the bank has an uiipreferred claim against the receiver for 
the balance due it on unauthorized loans of the receiver is not prop- 
erly determinable in this procCeding, but in one in which the use made 
by thereceiYer of the proceeds of such loans will be in issue, and the 
claim, if àllôwed, will be paid ratably with other unpreferred claims 
against the réceiven 



■ PULOM v; jicOB DOLD PACKING'CO. 
(Circuit Court, W. D. Texas, San Antonio Division. Novemter 4, 1910.) 
: , No. 817. 

1. Death (§ 11*) — RiGHT TO Sue— CoMMON Law— Action by Survivino Wife. 

At common law no action would lie in favor of a surviving wlfe for 
the wrongful killing of her tiusband. 

[Ed. Kote. — For other cases, see Death, Cent Dlg. § 15 ; Dec. Dig. § 
11.*] 

•For otHer casés see same toplo & S Nt;MBEB in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Death (§ 33*) — ^State Statutes— 'Construction— Action Against Corpo- 

ration. 

Eev. St. Tex. 1895, art. 3017, subd. 2, gives an action for actual dam- 
ages for injuries causing tiie deatli of a persou wheu tlie deatli is caused 
by the wrongful act, négligence, unskillfulness, or default of another. 
Seld that, under such provision as construed by the Suprême Court of 
Texas, a priva te corporation is not liable for the death of another oceur- 
ring through the acts or omissions of its agents or servants, but only 
where the death is caused by tlie corporation's own wrongful act. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 49; Dec. Dig. § 
3'3.*] 

3. Death (§ 33*) — Wrongful Death — Statutes — Construction — ESjusdem 

Generis— "Other Vehicles fob Conveyancb of Goods or Passbngers." 
Rev. St. Tex. 1895, art. 3017, suM. 1, gives a right of action for wrong- 
ful death caused by the négligence or carelessness of the proprietor, 
owner, charterer, or hirer of any railroad, steamboat, stagecoach, or other 
vehicle for the conveyance of goods or passengers, or by the négligence 
of their servants or agents. Éeld that, uuder the rule ejusdem generis, 
the words "other vehicles for the conveyance of goods or passengers" 
should be construed to mean vehicles for the conveyance of goods or pas- 
sengers for hlre, and that the section therefore did not confer a right of 
action for wrongful death caused by the alleged négligence of the driver 
of a private vehicle, used solely to further the owner's private business. 
[Ed. Note. — For other cases, see Death, Cent. Dig. § 49; Dec. Dig. § 
33.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5070-5102; 
vol. 8, pp. 7741-7743.] 

4. WoKDS and Phrases— "Ejusdem Generis.' 

"Ejusdem generis" means of the same kind or species. The words are 
used to designate a rule of construction that when an author maltes use 
first of terms, each evidently conflned and limlted to a particular class of 
a known species of things, and then, after such spécifie enumeration, 
subjoins a term of very extensive signification, this terni, however gên- 
erai and eomprehensive in its jwssible import, yet, when used, embraces 
only things ejusdem generis — that is, of the same kind or sijecies — with 
those eomprehended by the precedlng limited and confined terms (c-iting 
S Words & Phrases, 2328). 

At Law. Action by Fannie Pulom against the Jacob Dold Pack- 
ing Company. On demurrer to pétition. Sustained. 

This suit was brought by the plalntifC to recover damages for the death of 
her husband. The question to be deeided arises upon a demurrer to the péti- 
tion, the material allégations of which are the following: "Plaintiff avers 
that the défendant owns and oi>erates the said packiug Company in Bexar 
county, Tex., and has various and numerous persons in its employment, and 
that it also opérâtes large wagoas through the streets of the city of San An- 
tonio ; that on the 2d day of October, A. D. 1909, between the hours of 12 
and 1 o'clock, at the corner of Houston street and Santa Rosa avenue, F: J. 
Pulom, the husband of the plaintitï, was run over aud killed ; that the de- 
fendant's wagon was driven by a minor, who could not control the mules and 
wagon ; and that the driver was on the wrong side of the street when It rau 
into the husband and killed him." To the pétition the following demurrer 
was interposed: "The défendant especially deniurs to that portion of the 
pétition wherelii it seeks to recover damage.-s for the death of the i)laintill"s 
husband, for the reason that the pétition shows that the défendant is not one 
of those parties, persons, or corporations against whom a cause of action for 
the death of a person due to the négligence of an agent or servant would 
survive or exist uuder the laws of Texas." 

•For other cases see same toplc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Will A. Morris, Thad T. Adams, and A. R. Hopkins, for plaintiff. 
Bertrand & Arnold, for défendant. 

MAXEY, District Judge (after stating the facts as above). It is 
clear that by the common law no action would lie in favor of the sur- 
viving wife. In The Harrisburg, 119 U. S. 304, 7 Sup. Ct. 142 (30 
L. Ed. 358), Mr. Chief Justice Waite, as the organ of the court, used 
this languâge: 

"It was held by this court on full considération in Insurance Company v. 
Brame, 95 U. S. 756 [24 L. Ed. 580], that by the common law no civil action 
lies for an injury which results in death." 8 Am. & Eng. Enc. Law, 854, 855; 
Hendrlck v. Walton, 69 Tex. 192, 6 S. W. 749. 

We must therefore look to the statute to dietermine whether the 
plaintiff has a cause of action to rècover damages of the défendant 
for the death of her hushand resulting from the négligence of the dé- 
fendants agent, the wagon driver. 

The provisions of the Revised Statutes of Texas (1895) as applica- 
ble to the présent suit, réad as folldws: 

"Art. ,3017. An action for actual damages on account of Injuries causlng 
the defith of any person may be brought in the following cases: (1) When the 
death of any person Is caused by the négligence or carelessness of the propri- 
etor, owner, charterer, hirer of any railroad, steamboat, stagecoach, or other 
vehlcfle for thé conveyanee of goods or passengers, or by the unfltness, nég- 
ligence or carelessness of their servants or agents. * • * (2) When the 
death of any person is caused by the vvrongful act, négligence, unsklllfulness 
or default of another." 

It will be observed that the plaintiff by the allégations of her péti- 
tion attributes the death of her husband to the act of the defendant's 
agent or servant, who was driving the wagon when the injuries caus- 
ing the death were inflictéd. The Suprême Court of Texas has ruled 
that, although a private corporation is a "person" within the meaning 
of the second subdivision of the statute and may be held liable in 
damages for a death caused by its own wrongful act, there is no lia- 
bility when the death results from the acts or omissions of its agents 
and servants. Referring to the clause of the statute now under con- 
sidération, it was said by Mr. Justice Williams, speaking for the court, 
in Lipscomb v. Railway Company, 95 Texas, 18, 64 S. W. 935 (55 
L. R. A. 869, 93 Am. St. Rep. 804), that: 

"The second subdivision gives an action when the death is caused by the 
wrongful act, négligence, unsklllfulness, or default of another. It is held In 
the case of Hendrlck v. Walton, 69 Tex. 192 [6 S. W. 749], upon full consid- 
ération, that this gives no action against the principal or master for a death 
caused by the act of the agent or servant ; and although it is held in Flem- 
ing v. Texas Loan Agency, 87 Tex. 239 [27 S. W. 126, 26 L. K. A. 250], that 
under this subdivision a corporation may be made responsible for a death 
caused by its own act or omission, this In no way changes the rule stated in 
the former case. The only contention hère is that the express comi)any should 
be held liable for the act of its servants. The action must stand or fall by 
the terms of the statute, whlch caunot be extended to include cases omitted 
from its provisions." Rsiilway Company v. Freeman, 97 ïex. 394, 79 S. W. 
9; Parker v. Dupree, 28 Tex. Clv. App. 341, 67 S. AV. 185. 

The décisions of the Suprême Court of this state render it quite 
évident that the présent suit cannot be maintained under the second 
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subdivision of article 3017. May it be sustained tinder the first sub- 
division? This subdivision authorizes suit for injuries resulting in 
death against "any railroad, steamboat, stagecoach, or other vehicle 
for the conveyance of goods or passengers." The agencies specifical- 
ly enumerated — railroads, steamboats, andi stagecoaches — are clearly 
embraced within the ternis of the law. But is a wagon, appropriated 
to private in contradistinction to pubhc uses, included in the words 
"other vehicles for the conveyance of goods or passengers"? If yea, 
the présent suit is well brought ; but, if the question should receive a 
négative response, the demurrer ought to be sustained. To give an 
aiSrmative reply to the question would be to disregard one of the 
recognized and accepted rules for the construction of statutes, to wit: 

"In the enumeratlon of particulars, gênerai and eompreliensive terms are 
sometimes used, lu the construction of which reason and good sensé require 
tliat, If you would not violate tlie intention of the writer, tlieir meaning mnst 
be restricted to things of a like nature and description wltli the particulars 
among which they are found." 3 Words & Phrases, 2328. 

The words, "railroad, steamboat and stagecoach," are words of 
well-known signification, and refer to and inchide quasi public cor- 
porations and agencies whose duties require them to serve the public 
in the transportation of goods and passengers. The more gênerai and 
comprehensive expression — "other vehicle for the conveyance of 
goods or passengers" — embraces only agencies "ejusdem generis" ; 
that is, of like kind with those specifically enumerated. And, thus 
construed, a wagon — a mère private vehicle used for purely private 
purposes— would not be included in the more gênerai terms of the 
statute. The rule of construction referred to has been well stated in 
the following language: 

" 'Ejusdem generis' means of the same kind or specles. The words are 
used to designate a rule of construction that: 'When an author makes use, 
tirst, of terms, each evidently confined and liniited to a partieular elass of a 
known specles of things, and then, after such spécifie enumeratlon, subjoins a 
term of very extensive signification, this terni, however gênerai and compre- 
hensive In its possible import, yet, when thas used, embraces only things 
ejusdem generis' — that is, of the same kind or specles — with tliose eompre- 
hended by the preceding liniited and confined terms." 3 Words & Phrases, 
2328. 

The conclusion announced is supported by two of the Courts of 
Civil Appeals of this state. In Kjrby Lumber Company's Recéivers 
V. Owens, 120 S. W. 938, it was said by Mr. Justice Fly, speaking 
for the court; 

"It was totally unnecessary to use qualifylng words when the words, 'rail- 
road, steamboat, stagecoach,' were used, because the very nanies of them are 
fully descriptive of thelr uses, but, when the words 'other vehicle' were used, 
an uncertainty would arlse as to the kind of vehicle that was intended, so 
as not to include vehicles used for private puqwses, such as carriages, bug- 
gies, and automobiles owned and used by indlviduals for the conveyance of 
their familles or frlends from place to place. The latter kind of vehicles 
were not to be elassed with railroads, steamboats, and stagecoaches, and 
therefore the descriptive words 'for the conveyance of goods or passengers' 
were used to place the 'other vehicles' in the same class with the vehicles 
first nientioned. Those words require that the 'other vehicles' shall perfonu 
the service that is always performed by railroads, steamboats, and stage- 
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eoaclies, to wit, the carriage of goods and passengers. The Législature did 
iiot wisji to render every ovniev, proprietor, charterer, or Ulrer of every ve- 
hlele llable for the négligence of its servants or agents, and tlius place them 
lu the sanie category witli railroads, and therefore the qualifying words were 
used. This is the loglcal conclusion arising from the décision in the Bammel 
V. Kirby Case [19 Tex. Civ. App. 198, 47 S. W. 392], and we think the only 
loglcal construction to be placed on the language used in article 3017." 

In the case of the Farmers' & Mechanics' Nat. Bank v. Hanks 
(Tex. Civ. App.) 128 S. W. 150, the following language was used by 
Mr. Justice Levy, as the organ of the court : 

"O'hviously It was the intent of the Législature to include withiu the act 
any nieans used for transporting passengers, when it used the term 'or otiier 
vehicle for the conveyanee of goods or passengers.' ïhis language elearly in- 
dicates, we think, that the vehicle intended was one partaking of the nature 
of a public conveyanee as distingulshed from such vehlcles used slniply for 
private purposes. The elevator in this case was a vehicle used as a means of 
public conveyanee for passengers, as dlstinguislied from a vehicle used simply 
for private purposes, and that fact of use and purpose brings it within the 
terms and meaning of the statuts. Being a vehicle used as a means for 
transporting passengers, and not used purely for private purposes, the owner, 
we think, would by the statute be llable for a wrongful death caused by his 
servant." 

Upon the argument it was conceded by counsel, representing the 
plaintiff, that the wagon which rari into, and caused the death of, 
her husband, was a vehicle used for ptirely private purposes. The rul- 
ing upon the demurrer is based upon such concession, which has 
been considered in connection with the language employed by the 
pleader in the pétition. 

Thé demurrer interposed by the défendant will be sustained, but 
with liberty to the plaintiff to amend) if so advised. 

Demurrer sustained. 



DALE V. SMITH et al. 

(Circuit Court, W. D. Missouri, W. D. November à, 1910.) 

(No. 3,571.) 

1. Removal of Causes (§ 19*) — Grounds of Removal— "Fedebal Question" 

— Action Against Fédéral Court Receivees. 

That défendants are receivers of a rallroad company appointed by a 
fédéral court does not make a suit against them one Involving a fédéral 
question within the removal act (Act Aug. 13, 1888, ç. 806, 25 Stat 433 
[U. S. Coiap. St. 1901, p. 508]). 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 48; 
Dec. Dig. § 19.* 

For: other définitions, see Words and Phrases, vol. 3, p. 2705. 

Actions against fédéral receivers, see note to J. I. Case Plow Works 
V. Flnks, 28 C. C. A. 49.] 

2. Courts (§ 501*) — Receivers in Fédéral Court— Action in State Court— 

Effect. 

Where an interstate rallroad company has been placed in the hands of 
receivers by a fédéral court, its opération and its ability to perform its 
duties to the public are In no manper affected or interfered with by the 
institution and maintenance of suits agiiinst the receivers in a state 

*For other cases see same topio & § numeeb in Dec. & Am. Diss. 1907 to date, & Eep'r Indexes 
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court, tbe effec-t of whicli is oiily to llquicLite the daims; jiidgnioiit?; 
recovered against the reeeiverrf. if aiiy, being payable through the receiv- 
ershlp proceedings in the fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 1409; Dec. Dig. 
§ 501.*] 

3. Removal of Causes (§ 19*)— Interstate Railroads— Beceivers— Fedeeal 

Questions. 

AVhere recelvers of an Interstate railroad were appointed by a fédéral 
court, actions against them instituted by claimants in a state court were 
not reniovable to the fédéral court as involving a fédéral question on the 
theory that to permit such suits to be malntained in the state court would 
interfère with the receivers' opération of the road and thelr performance 
of its duties to the public. 

[Ed. Note. — E"or other cases, see Bemoval of Causes, Cent Dig. § 48; 
Dec. Dig. § 19.*] 

4. Removal of Causes (§ 86*) — Grounds— Pétition. 

A removal pétition merely alleging that the cause was one arising under 
the laws of the United States was insufflcient for failure to state the 
facts from which the court miglit see that sucli was the fact. 

[Ed. Note. — B'or other cases, see Removal of Causes, Cent. Dig. § 132; 
Dec. Dig. § 86.*] 

At Law. Action by Harry C. Dale against Charles H. F. Smith 
and others, as receivers of the Chicago Great Western Raihvay Com- 
pany. On plea to the jurisdiction and motion by plaintiff to remand 
the cause to the state court. Sustained, and motion granted. 

E. R. Morrison, for plaintiff. 

Frank Hagerman and Kimbrough Stone, for défendants. 

VAN VALKENBURGH, District Judge. This is a plea to the 
jurisdiction and motion to remand the above entitled cause to the cir- 
cuit court of Jackson county, Mo. The défendants are the receivers 
of the Chicago, Great Western Railway Company, appointed by the 
Circuit Court of the United States of the Eighth Judicial Circuit for 
the District of Minnesota,, Third Division, and later in ancillary pro- 
ceedings by the Circuit Court of this district. The pétition for re- 
moval States: (1) That the défendants are duly qualified and acting 
receivers of the Chicago Great Western Railway Company under or- 
ders of appointment by the courts above named; (2) that the matter 
in dispute exceeds $2,000; (3) that this suit involves a controversy 
wholly and entirely between said receivers as residients and citizens 
of the state of Minnesota, and the plaintiff as a résident and citizen 
of the state of Missouri; (4) that this case is one arising under the 
laws of the United States. It being now conceded that the plaintiff 
is a résident and citizen of the state of Kansas, and that the défend- 
ants are citizens and résidents of the state of Minnesota, the défend- 
ants rely upon the fourth spécification in their pétition for removal, 
namely, "that this case is one arising under the laws of the United 
States." 

In their mémorandum on the plea and motion défendants state that 
their contention that a fédéral question is involved in this controversy 

•For other cases see same topic & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



362 182 FEDERAL EEPOETER, 

rests upon the objects desired to be attained by the bill of complaint 
and the order in the ancillary proceedings in which défendants were 
appointed by the Circuit Court of this district. It is not the conten- 
tion of the défendants that the sole fact that they are receivers ap- 
pointed by a United States court makes a suit against them one in- 
volving a fédéral question within the meaning of the removal stat- 
vite-, but défendants say that: 

"Tlie blU of complaint and the order appolntlng thèse receivers revetils 
objects broadei- tlian tlie mère préservation of ttie property of the railway 
Company for its creditors and stockholders, objects which are peciillarly 
fédéral iiii their nature, namely, the présentation and protection of an inter- 
state commou carrier for the beneflt of the publie engaged in Interstate busi- 
ness, and for the protection and préservation of the carrlage by that carrier 
of the United States mail." 

Attention is then called to provisions of the bill setting forth its 
objects to be "the maintenance and opération of said railway and the 
préservation of its value, and the performance of its public duties 
as a common carrier." Another portion of the bill described as 
"reaching the heart of this contention" is then set out as follows: 

"That ttie said railway and projwrty as now held, controlled, and operated 
conslsts of a large raihvay System and an important trunk line of railwn.y, 
between 'thé citles of Chicago, St. Paul, and Minneapolis, Omaha and CouncH 
Bluffs, Des Moines, St. .loseph, Leavenworth, and Kansas City, Mo., and is 
an Important Une of railway to the country trlbutary to said Unes of rail- 
way, and that one of the most imjwrtant ingrédients of the value of said 
property is to maintain It as a single System of railway and in full and com- 
plète opération. That to stop or eripple the ojieratlon of said line of railway, 
or to sever its said Unes so owned, leased, and controlled would resuit in a 
ruinons sacrifice to the stockholders and creditors. Includlng your orators. 
and w<)uld also deprlve the public of the use of sjiid line of railway. That 
unless this court. In view of the impending and Inévitable defaults, as afore- 
said, wlU deal with the property as a single trust, and take it into judieial 
cûstody for the protection of every interest thereln. the individual holders of 
said obligations, creditors of said Great Western Company, wUl assert theIr 
remédies In différent courts in the, said several states through which said 
lla<js of rallroad run, and in which its said property is situated. That, under 
and by virtue of thé laws of said states, judgments vfIU be rendered against 
the said Great Western Oompauy, exécutions wlU be levled upon Its equip- 
ment and other property so hecessary to the maintenance and opération of 
said Unes of. railway, and which is necessary to the préservation of the value 
of said property and to the accommodatloii of the public, the said property 
will bé takeh luto the eustody of the vai-ious Officers and courts of the varions 
states and the rallroad deprived of the use thereof. That the same will pre- 
vent the Qreat Western Company from dlscharging its duties as a common 
carrier an,d in the trausportatlon of the mails, and that Interstate commerce 
wIU be thereby iiiterfered with and the said company unable to perform Its 
public duties. That eombiunication between niany cities, towns, and places, 
which are whoUy dépendent upon said rallroads, will be luterfered with and 
interrupted. That serions and irréparable iujury will thereby be done to the 
trade and commerce between the various states, citles, and towns aforesaid. 
That a vast and unnecessary multipllelty of sults will resuit, and most Im- 
portant and 'valuable prol'yerty will be dismantled nnd destroyed. ïour- ora- 
tors allège that unless such co<H'se Is pursued, to wlt, the taking of said prop- 
erty Into judieial eustody, said property will be dismantled, disslpated, and 
dlsmembered, its earniug capacity destroyed, and vast sums of money will 
be lost to the various creditors and stockholders of said Great Western Com- 
pany, and the public interest soriously affected." 
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The attention of the court is then directed to the following lan- 
guage incorporated into the order appointing the ancillary receivers: 

"That for ail liabilities ineurred by sald receivers in the opération of the 
railroads or any of thein of the property hereby plaeed in thelr charge each 
claimant may file an Intervenliig pétition in this canse, and hâve his demand 
adjudicated in this court thereon." 

Plaintiff attacks the position of défendants upon the following 
grounds: (1) It being conceded that the requisite diversity of citi- 
zenship does not exist, and that the mère fact that the défendants are 
receivers appointed by a United States court does not make this a 
case arising under the laws of the United States, then this question 
cannot be determined by allégations in an ancillary bill. Jurisdic- 
tional questions must be determined by référence to the original suit 
in which the receivers were appointed. (2) That, unless the court 
acts, the raiiroad company will be prevented from discharging its 
duties as a common carrier in the transportation of the mails, and that 
Interstate commerce will be interfered with, do not présent a ground 
of fédéral jurisdiction ; the Attorney General of the United States 
being no party to the suit. (3) That the allégation in the pétition for 
removal under which it is sought to show that a fédéral question is 
involved states a mère légal conclusion, and does not allège facts from 
which the court may détermine whether the laws or Constitution are 
involved. 

It is now well settled that the mère fact that the défendants are 
receivers appointed by a United States court does not make a suit 
against them one involving a fédéral question within the meaning of 
the removal statutes (Act Aug. 13, 1888, c. 866, 35 Stat. 433 [U. S. 
Comp. St. 1901, p. 508]). Gableman v. Peoria Electric Railway Co., 
179 U. S. 335, 21 Slip. Ct, 171, 45 L. Ed. 220. But the défendants 
argue that the objects disclosed by the ancillary bill of complaint and 
the order appointing thèse receivers thereunder are peculiarly fédéral 
in their nature and necessarily involve a fédéral question. In support 
of his contention that such a question cannot be determined by alléga- 
tions in an ancillary bill, counsel for plaintiff cites Gableman v. Peoria 
Electric Railway Company, 179 U. S. 335, 21 Sup. Ct. 171, 45 L. 
Ed. 220, in which Mr. Chief Justice Fuller said: 

"We bave repeatedly held tliat the jurisdiction of sueli proceediiigs is dé- 
pendent uiwu that of the main case. Kouse v. I.etcher, i')(i V. S. 40 [lô Sup. 
et. 2(>(>, .39 Ij. IM. .3411: Gresorv v. Van E, 160 TJ. S. CAS [Kï Sup. Ct. 4,S1, 40 
I^. Ed. 5G0]; Carey v. Kailroad Co., 101 U. S. 115 [10 Sup. Ct. 537, 40 L. Ed.. 
038]." 

While thèse latter cases more directly involve the appellate juris- 
diction of the Suprême Court, nevertheless they are cited and fol- 
lowed in the Gableman Case, supra, which was a case directly bear- 
ing upon the question of the removability of an action against a re- 
ceiver. But, indlependently of this considération, I cannot agrée that 
the language of the bill of complaint and thé order appointing thèse 
receivers in the Circuit Court of this district has the effect of rais- 
ing a fédéral question. What is there said might be readily applied 
to any interstate carrier, which as one of the incidents of its Opéra- 
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tion carrîes the mails of the United States. It is conceded that under 
âny ordinary circumstances the receivérs of such a railroad may be 
sued in the courts of the state in their représentative capacity for 
Personal injuries arising from the opération of the road under their 
management, and such action and the judgment that may ensue do 
net of necessity stop or cripple the opération of said line of railway 
nor deprive the public of the use thereof. Neither will they prevent 
the railroad from discharging its duties as a common carrier and in 
the transportation of the mails; nor interfère with Interstate com- 
merce and render the company unable to perform its public duties; 
nor inflict serions and irréparable injury upon the trade and com- 
merce between the varions states. If plaintiff has been damaged by 
the opération of this railroad under the receivership, he has the right 
to sue in any court which the law holds open to him. The judgment 
of that court is but the adjudication of his claim against the railroad. 
The objects aimed at by the bill of complaint and by the order of the 
court thereunder are in no wise interfered with by such litigation, 
becatise the act permitting such receiver to be sued in the courts of 
the State expressly says "such suits shall be subject tp the gênerai 
eijuity jurisdiction of the court in which such receiver or manager 
was appointed so far as the same may be necessary to the ends of 
justice," and concerning this the Suprême Court in Gableman v. Peo- 
ria Electric Railway Co., supra, said: 

"Of course, It devolves on the court In possession of the property or fuiids 
ont of which judgments against its receiver inust he paid to adjust the equi- 
tles b&twèen ail parties, and to détermine the tiuie and manner of payment 
of judgment creditors necessarily applying for satisfaction from assets so 
held to the court that holds them." 

The integrity of the railroad and its ability to perform its functions 
as an interstate common carrier rnay thus be preserved ând protected 
by the court in which the receivérs are appointed as fully and as ef- 
fectually as lies within the power of a court of equity. It is no doubt 
true that this action might bave been brought in the court by which 
the receivérs were appointed, but this does not militate against the 
competency of other jurisdiçtions. 

Concerning the suggestion that such a suit might also deprive the 
public of the use of the line of railway and interfère with its con- 
venience and with the carrying of the mails, the Circuit Court of Ap- 
peals for the Seventh Circuit in the case of Central Trust Co. v. 
Grantham et al, 83 Fed. 540, 27 C. C. A. 570, well said: 

*'It is urged that since the railroad is now in opération across the land in 
controversy, and slnce it Is a public highway for interstate commerce, and 
Is also a national mail route, the case should be litigated in the Circuit Court 
of the United States. If the United States or the Attorney General were 
party complainant, this point might well be considered. But the appellant 
hère is a mère mortgagee. It Is a créditer with a mortgage, striving in Its 
own right as créditer to prevent waste of, or injury to, the mortgaged prop- 
erty. It is not the custodlan of public rights. It does not, nor is It author- 
ized to, sue on behalf of the public." 

This language applies with equal force to the case at bar. 
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It would also séem that the criticism urged, that the allégations of 
the pétition for removal as to a fédéral question being involved are 
not sufficient to support the jurisdiction of this court on that ground, 
is not without merit. The only allégation to that effect to be found 
in the pétition for removal is this: "This case is one arising under 
the laws of the United States." 

In Butler v. Shafer et al. (C. C.) 67 Fed. 161, Judge Gilbert said: 

"In order that the court may hâve Jurisdiction, it is essential, not that the 
complainant shall state Uiat a fédéral question exists, or that it wlll become 
necessary to construe a law of the United States, but that he shall state 
facts from which the court may see that such a question wlll be presented. 
In Water Oo. v. Keyes, 96 II. S. 199 [24 L. Ed. 6ô6], It was held that there 
was no fédéral question 'simply because. In the progress of the litigatlon, It 
may become necessary to construe the Constitution or the laws of the United 
States.' The décision of the case must dejiend upon that construction. The 
suit must, in part at least, arlse out of a controversy between the parties In 
regard to the opération and effect of the Constitution or laws upon the facts 
involved." 

In the case before us, the fédéral rights and interests involved, if 
any, are incidental and collatéral, and not in any sensé litigated ques- 
tions. 

In Gibbs v. Crandall, 120 U. S. 105, 7 Sup. Ct. 497, 30 L. Ed. 590, 
Mr. Chief Justice Waite said: 

"It is not enough for the party wUo seeks a removal of his cause to say 
that the suit is oue arising under the Constitution. He must state the facts 
so as to enable the court to see whether the right he clalms does really and 
substantially dépend upon a construction of that instrument." 

It follows from the views lierein expressed that the plea to the 
jurisdiction and motion to remand must be sustained. 



ENGEL V. O'MAM^ET. 
KOHAN v. O'MALLET et aL 

(Circuit Court, S. D. New York. August 31, 1010.) 

1. CONSTITDTIONAL Law (§ 42*) — Validitt oï Statute — Peksons Entitled 

TO Question. 

The eoustltutlonality of a state statute provlding for the licensing of 
prlvate banks cannot be attacked, on the ground that it permits the li- 
censing only of persons who hâve been résidents of the United States 
for flve years, by one who bas been a résident for such leugih of tlme, 
and la therefore not affected by the provision. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. i 89; 
Bec. Dig. i 42.*] 

2. Ijicenses (I 7*) — Régulation bt State— Consïitutionalitt o» Statute. 

Laws N. Y. 1910, c. 348, providing for the licensing of prlvate bankers 
and regulating their business, Is not unconstitutional because it vests in 
the State Comptroller the power to "in his discrétion approve or disap- 
prove the application" for a llcense, which is to be construed as giving 
hlm power to refuse a llcense only in the honest exercise of reasonable 
discrétion, and not capriclously or arbitrarily ; nor because it exempts 

*For other cases née same topic é i NauBBB in Dec. * Am. DigB. 1907 to date, & Rep'r ladexei 
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from Its provisions; Indivlduals or partnershlpar "whçre the arerago 
amount of each «um reeelved on deposlt or for transmission by such 
IndUIdual or partnershlp In the ordinary course of business" dnring the 
preceding fiscal yeair shnll not be less than $500, such classification be- 
Ing reasonable and consistent wlth the évident purpose of the act to 
ptjÇtect small deposltors. 

[Ed. Note. — For other cases, see Llcenses, Dec. Dig. § 7.*] 
S. Commerce (§§ 43, ; 44*)rT^PBivATE Bankb— Kegulation bt State— Consti- 

TTJTIONALITY OF STATUTE^ 

The business of private banklng Is not Interstate commerce, aad a 
State statute regulattng the same Is not in violation of the coniracrce 
clause of the Constitution. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. il 43, 44.*] 

In Equity. Suits by Morris Engel against Edward R. O'Malley 
and by Samuel Kohan against Edward R. O'Malley and others. On 
motion ineach case for' preliminary iniunction and demurrer to com- 
plaint. Motions overruled, and demurrers sustainéd, 

Robert C. Beattie and Charles Duslikind, for complainants. 
Louis Marshall, for défendants. 

LACOMBE, Circuit Judge. Thèse causes were argued on Augiist 
3ith, and the briefs reached the court on August 27th. The sole ques- 
tion raised is as to the cônstitutionality df chapter 348 of the Laws of 
li)10, which it is contended violâtes the ' Constitution of the United 
States. That act goes into effect on September Ist, and it is asked that 
décision be rendered not later than August 31st. The briefs are vo- 
lumiriDus,"with références to many authorities, and the time is too 
short to Write an elaborâte opinion discussing the points involved. 
The arguments hâve been carefully considered, and the more impor- 
tant authorities cited hâve been referred to. The following brief 
statement of conclusions is aU that çan be prepared in time to accom- 
pany the décision. 

1. The objection that thé' stâtute requires five years' résidence in 
the United States isone which cannot be availed of by either of thèse 
complainants, both of whom hâve been résidents for a much longer 
time. ' 

2. As to the contention t)iat the statute, confides the issuing of a li- 
cense to the arbitrary discrétion of the Comptroller, it is sufficient to 
say that its terms may be construed either way ; that is, as giving 
such officer the power capficiously to refuse a license, or as giving him 
the power to refuse orily in the honest exercise of a reasonable discré- 
tion. Iri thë' absence of à décision by the state court of last resort 
construing,J:he,languageQf,,t^e. statute, it must be assumed that the 
latter is tlie correct interprétation, because otherwise the act would be 
unconstitùtional, and it must be assumed that the Législature intended 
tb keep its enactrriènts within the limit fixed by the Constitution. 

; 3. i am not persuaded thât thére.is anything unreasonable in a clas- 
sification based, not on the volume of business donc, but on the amount 

'ï^iar other cases se« eame toplc & i numbsb in Dec. & Am. Digs. ISOÏ to date, & Rep'r Indexe* 
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of individual transactions. There may be good reason for providing 
spécial and greater safeguards for those small depositors, who pre- 
sumably are without sufficient means to safeguard themselves. 

4. I am not satisfied that the business regulated by the act is inter- 
-state commerce. 

The motions are denied, the demurrers sustained, and the bills dis- 
missed, with costs. 



In re HAVKNS et al. 
In re VACHERON. 

(District Court, B. D. New York. Aiigust 18, 1910.) 

1. Bankeuptct (§ S27*) — Action Against Trustée —Effect of Judgmbnt. 

The voluntary lltigation against the trustée of a claim against a bauli- 
rupt estate, resulting in a judgment against the trustée, does not create 
a new lien or a iJrefèrred debt, which can be enforced against the estate ; 
but its only effect is to liquldate the claim, and the judgment must be 
proved as provided in Bankr. Act July 1, 1898, c. 541, 30 Stat. 563 (U. S. 
Comp. St. 1901, p. 8447). 

[M. Note. — For other cases, see Bankruptey, Dec. Dig. § 327.*] 

2. Bankbuptcy (§ 319*)— PitovABLE Claims— Liquidation oe Debt After 

Expiration of Yeab fob Filing Claims. 

Where the trustée of a bankrupt, 18 months after the adjudication, 
brought an action in a State court against a supposed debtor of the estate, 
but was defeated, and the défendant recovered a judgment on a counter- 
claim against the bankrupt, the trustée Is liable for the costs of the ac- 
tion; but the creditor, having filed no claim within the time allovved, 
cannot prove the judgment against the estate. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 319.*] 

In the matter of Edwin B. Havens and Charles S. Havens, bankrupts. 
On pétition of one Vacheron. Pétition allowed in part. 

Arthur H. Cameron, for petitioner. 

R. M. Cahoone and C. S. Cooke, for trustée. 

CHATFIELD, District Judge. The petitioner was made défendant 
in an action in the Municipal Court of the city of New York for an in- 
■debtedness alleged to be due the bankrupt estate upon a claim of said 
bankrupts amounting to $112.95. He interposed his answer and also 
set up a counterclaim for $187.05. Upon a trial of the action, judg- 
ment was rendered on the counterclaim in favor of the défendant, the 
petitioner herein, for a total of $341.62, while the claim on the part of 
the trustée was dismissed. 

The bankrupts were adjudicated upon the 2d day of July, 1908, and 
the Municipal Court action was not instituted until the 18th day of 
January, 1910, so that the time of the petitioner to file a claim in bank- 
ruptey expired before this action was brought. The resuit of the liti- 
gation in the Municipal Court bas established a claim now liquidated 
against the bankrupts on a cause of action accruing before bankruptey, 
and hence one that could hâve been proved against the bankrupt estate 

•For other cases see same topic & § ndmeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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à& Sôôït'sls''liquîdâted, undei" thé provisions of sections 63a(5) and 63b 
('Act July 1,^1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]). 
The banki-upts applied for a discharge on the Ist day of july, 1909, 
which hafs -not been pa'ssed upon, but whether this particular claim 
would be affected by a discharge dépends upon whether it is a dis- 
chargeable debt under the provisions of section 17; and, if the bank- 
rupts should not be relieved of this debt by the discharge if granted, 
tlie judgment will still be a claim against them. 

So far as the trustée is concerned, he is responsible for the costs of 
the action in the Municipal Court. The estate bas lost the cause of 
action which it supposed it had against the petitioner and against 
which, if it had been successful, the petitioner might hâve set ofif the 
claim allowed him in that action as a cqunterclaim. Within the stat- 
utory period of one year (or within the' extension thereof when litiga- 
tion ensues.provided for in section 57n of the bankruptey statute) the 
petitioner 'could bave proven bis claim, if he had notice of the proceed- 
ings. But, this time bas expired, and, sp far as this motion is con- 
cerned, ithad. expired at any time. whéti,, the petitioner first had actual 
notice of anything. It is too ,late, thereforey to prove the claim against 
the estate. The créditer bas successfully resisted the attempt of the 
trustée to colléct from him. If he owed any money to the estate, he 
would be entitled to set off (under section 68 of the statute) to the 
amount of the claim against him ; but, inasmuch as it has been ad- 
judicated that he owes nothing, he can only elect, if within the time 
for so doing, tf? file a général claim against the estate for his now liqui- 
dated judgment- or, if the time bas expired, to hold the claim against 
the bankrupts.'iinle'ss they can successfully plead a dischârge. If the 
petitioner had not been successful in defending the trustee's claim, but 
had also irecovered oh his' côunterclaim, then he would bave been en- 
titled to set off hjs reçovery to the amount of the claim of the estate 
and to prove a gênerai claim for the balance if within the period for 
so doing ; but, inasmuch as he bas prevaiïed not only on his own claim, 
but also in entirely def ea.ting the claim of the estate, he is entitled only 
to recover his taxable coSts' of thé litigation, to be relieved of any claim 
on behalf of the estate, and to be left in possession, of a judgment or 
liquidated claim as to which he stands in the same situation as if he 
had ail the time held an undisputed claim therefor against the bank- 
rùpts and their e'state. 

The petitioner 's apf)licatiQn will be granted to the extent of ordering 
the trustée to pay him bis taxable costs in the action at law. As to the 
balance, he apparently mùst look to the bankrupts for collection. 
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WESTERN UNION TELEGRAPH CO. v. LAWSON. 

(Circuit Court of Appeals, Nlnth Circuit. October 3, 1910.) 

No. 1,707. 

1. Telegrapus and Téléphones (§ 67*) — Messages— Deliveby—Neot.igenof. 

■ — Damages. 

Wliere plalntiff sned défendant telesraph Company in tort for nojîli- 
gence in failing to proniptly deliver a tjusiness telegrani to her, iiliunlifï 
was uot limited to a recovery of nominal damages undei' tlie ruie that 
ttie damages which plaintifC Is entltled to recover in tort are not ueces- 
sarily tliose tliat niiglit reasonaWy lie supjiosed to liave been in the contem- 
plation of both parties when défendant undertook the service, tlie négli- 
gent performance of which constitutes the cause of action. 

[Ed. Note. — For other cases, see Tel^'raphs and Téléphones, Cent. Dig. 
§§ 64-68 ; Dec. Dig. § 67.* 

Measure of damages in action against telegraph and téléphone com- 
panies, see notes to Western Union Tel. Co. v. Coagiu, 15 C. C. A. 235; 
Western Union Tel. Co. v. Morris, 28 C. C. A. 59.] 

2. Telegbaphs and Téléphones (§ 67*) — Messages— Failure to Deliveh— 

Damages. 

Plaintiff, having an indebtedness about to mature which she was un- 
able to pay without assistance or without sacrificing her property, ap- 
plied to. W. for a $500 loan, requesting hini to wire plaintiff at once 
whether he would make the loan. W., on tlie next day after receiving 
the letter, wired plaintiff that he would mail draft that day, and the 
message, though received at destination on the sanie day, was not de- 
livered to plaintifC until nearly a fortnight thereafter, though plaintifC 
many times appliéd to défendant's office at destination for the telegram 
and informed défendants servants of the importance thereof. Not re- 
ceiving the message, she assumed tliat the loan would not he made, and 
was compelled to sacrifice her property to pay the debt. Held, in an ac- 
tion against défendant for négligence, that plaintifC was not limited to 
a recovery of nominal damages, but was entitled to recover compensatory 
damages. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§§ 64-68; Dec. Dig. § 67.*] 

3. Telegeaphs and Téléphones (§ ?,S*) — Messages— Négligence. 

A telegraph Company Is bound to deliver a message to the addressee as 
soon after transmission as is reasonably practicable, and. on failure to 
do so, the compauy is liable for ail damages arising directly therefroni. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
i 33; Dec. Dig. § 38.*] 

4. Telegraphs and Téléphones (§ 53*) — Messages— Failure to Deliver— 

Loss— Proximatb Cause. 

Plaintiff on Januarj' 19th by letter requested a loan from W. to pre- 
vent a sacrifice of plaintifC's property, stating that the money would l)e 
needed by February Ist or not later than the 4th ; also stating that, if 
W. would make the loan, plaintiff must know "at once," requesting W. 
to wire answer. The wire having been sent promising to make the loan. 
but not having been dellvered because of the telegraph company's négli- 
gence, plaintifC sold her property at a sacrifice January 31st. which was 
the day the draft was due in course of mails. Held, that the fact that 
the sale was made five days before the time stated in plaintiff's letter 
as the last day the money would be of any assistance to her did not 
show that the telegraph company's négligence was not the proxiniate 

•For other cases see same topic & | ntjmbse in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cause of her loss, In view of her statement that she must be Informed at 
ence whether the loan would be made. 

[Ed. Note. — For other casés, see Telegraphs and Téléphones, Cent Dig. 
I 33 ; Dec. Dig. § 53.*] 

5. Telegraphs and Téléphones (§ 67*) — Damages for Delat in Deliveb- 

INO MeSSAC.E — ReMOTENKSS— CEiJTAINTT. 

Where plaintiiï requested a loan to prevent a sale of her property at 
a loss to pay a matured debt, and requested information as to whether 
the loan wonld be made at. once by wire, and, obtaining no message by 
reason of the telegraph company's négligence in failing to promptly de- 
liver a message stating that the loan would be made, plaintifC . sold her 
property at a loss, she was not Umlted to a recovery of nominal damages 
for the telegraph company's delay on the theory that her actual loss 
was reniote, uncertaiu, and spéculative. 

lIDd. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§§ Gé-68; Dec. Dig. § 67.*] 

0. Telegraphs and Téléphone.? (§ 66*)— Messages— Dblat— Evidence. 

Where plaintiff requested a loan to prevent a sacrifice of her property, 
and also retjuested notice of whether the loan would be made by tele- 
gram, and the message informing plaintiff that the loan would be made 
was delayed so that plaintiff made an unfavorable exchange of her prop- 
erty, évidence, in an action agalnst the telegraph company for delay, 
that plaintiff would not hâve accepted the deposit made by the person 
who took her property in exchange had she reeeived the telegram, v\as 
admissible. 

[Ed. Note.— For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 62; Dec. Dig. § 66.*] 

In Error to the Circuit Court of the United States for the Northern 
Divi.sion of the Western District of Washington. 

Action by Jennie Lawson against the Western Union Telegraph 
Company. Judgment for plaintifï, and défendant brings error. Af- 
firmed. 

Tbls action was brought by Mrs. Jennie Lawson against the Western Union 
Telegraph Company to recover damages for the alleged négligence of the de- 
fendant in failing to make prompt delivery of a télégraphie message to her 
at her résidence in Seattle, Wash. 

It is alleged in the complaint: That Mrs. .lennie Lawson was in January, 
1908, proprietress of a certain hôtel and lodging bouse in the city of Seattle, 
in the state of Washington, known as the St. Francis Hôtel. That, being 
apprehensive that an Indebtedness of atwnt $500 which was to f ail due about 
February 1, 1908, could not be met by her without assistance from relatives 
or friends, she had offered her leasehold Interest and her furnlture in said 
hôte] for sale for the sum pf $10,000 which sum was more than $2,000 less 
than the reasonable value thereof. That, in order to avoid the making of 
so lai'ge a sacrifice in the sale of said leasehold interest and Personal prop- 
erty, she applied to A'. P. White, residing in Weston, in the state of West 
Virginia, for a loan of $.500 to enable her to raeet said obligation and prevent 
said sacrifice. That in her letter to said White she requested him to tele- 
graph to her whether or not he could and would loan her that amount. That 
said White reeeived her letter on Sunday, the 26th day of January, 1908, and 
on the next day he sent to her from said Weston a télégraphie message by 
the defendant's Unes reading as follows: "Weston, West Virginia, January 
27, 1908. Jennie Lawson, Care St. Fr.ancls Hôtel, No. 816 Union Street, Se- 
attle, Washington. M'ill mail you draft to-day. A. P. White." That said 
télégraphie message was delivered to defendant's agent at Weston by one H. 
W. Lightbvirn, who at the time of so dellverlng the same told said agent it 
was very important that the telegram be delivered to Jennie Lawson tliat 
same day. That said telegram was reeeived in the defendant's telegraph of- 

•For otber caees see Bame topic & § numbeb in Dec. & Am, Dlgs, 1907 ta date, & Rep'r Indexes 
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fiée In Seattle at Sô minutés past 7 o'cloek on the morning of the 27th day of 
January, 1908. Tliat défendant did not deliver the same to the plaintiff on 
said day, nor at any time, nor at ail untU Saturday, the 15th day of Febru- 
ary, 1908. That from and after the 26th day of January, 1908, the plaintiff 
by téléphone daily called up the defendant's office In said clty of Seattle, 
givlng her name and résidence, and inquired if there was any telegram for 
her. l'hat plaintiff told defendant's Seattle office that she was expectiug a 
telegram, that it was very important that it be delivered to her immediately 
upon its receipt by défendant. That the defendant's said office invariably an- 
swered her that there was no telegram there for her. That between the 26th 
day of January, 1908, and the Ist of February, 1908, she fre(juently niade 
said inquiry of said télégraphie office two or three times a day with the same 
resuit. That, failing to receive said telegram and assumiug that said White 
was unable to make said loan to her, she was obliged to accept an offer of 
certain real property valued at $5,000, the assumption by the purchaser of 
the mortgage of Personal property amountlng to $2,630, and cash $850, mak- 
ing a total of $8,300 for her leasehold Interest and furniture in the hôtel. 
This offer she was obliged to accept and did accept on the Ist day of Febru- 
ary, 1908. That, had she received said telegram seasonalily, .she would hâve 
been in position to save said leasehold interest and personal property, and 
would hâve refused said offer and would hâve avvalted, without sacrifice, the 
arrivai of said draft by mail had she been informed that it was on its way 
to her. That after she had accepted said offer and conveyed her said Interest 
and property, she received by mail a bank draft from the said White for the 
sum of $500, That it came to her too late to be of any benefit to her. That 
by reason of the premises she had made a sacrifice of not less than $3,500, 
and that by reason of the gross n^ligence of the défendant the plaintiff had 
suffered damage in the sum of $3,300. 

The défendant in Its answer admits that on the 27th day of January, 1908, 
A. P. White at Weston, W. Va., delivered to the défendant for transmission 
over its lines to the plaintiff tbe telegram set forth in the complaint; but 
dénies that its agent at Weston was told by any one at the time of the de- 
livery of said message that it was very important, or Important at ail that 
the telegram be delivered to the plaintiff that same day ; admits the receipt 
of the telegram at defendant's office in Seattle as alleged in the complaint: 
admits that défendant did not deliver the contents of the telegram to the 
plaintiff on said day nor at any time prior to the 7th day of ï'ebruary, 1908, 
and did not deliver the written message itself until February 15, 1908; dé- 
nies knowledge as to the application to A. P. White for a loan, or the reason 
for such an application, or the purpose of the loan, or the contents of the 
letter, or when the said White received such a letter; dénies that the plain- 
tiff sustalned the damages alleged in the complaint. But the answer does 
not deny the allégations of the complaint that from and after January 26, 
1908, plaintiff by téléphone daily called up the defendant's office at Seattle, 
gave her name and résidence, and inquired If there was any telegram for her, 
stating that she was expectlng a telegram ; that it was very important that 
it be delivered to her immediately upon its receipt by the défendant; that 
defendant's said office invariably answered her that there was no telegram 
there for her ; that between January 26, 1908, and February 1, 1908, she fre- 
quently made said inquiry at said telegraph office — two or three tlmes a day 
— with the same resuit. 

TJlK)n the issue thus presented the case was tried before the court and Jury. 

The plaintiff testified that she was the proprietress of the Hôtel St. Fran- 
cis, 816 Union Street, Seattle. That she wrote a letter to Mr. A. P. White, 
Weston, W. Va., on January 19, 1908, which she identifled and it was intro- 
duced in évidence. In this letter to White she states her flnancial condition 
and requests a loan of $500, which she says if he can make her she must 
know at once. "Please wire me," she says, "at once what I can dépend upon. 
Send me wire message at my expense." It appears from the déposition of 
Mr. White that this letter was received by him ou Saturday nlght, January 
25, 1908 ; that on Sunday, January 26th, he answered the letter, stating that 
on the foUowlng day he would send her the money and would wire her in the 
morning. In this letter he inclosed a draft in favor of the plaintiff for $501). 
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This letter and draft were receîved by tlie plaintiflf on the afternoon of Jan- 
nary 31, 1908. In the déposition of Mr. White he says he was slck when he 
received the letter from plalntiff. and on Monday inorning he ealled on H. 
W. Lightburn to procure the draft f or him, and to telegraph plalntiff that the 
money was coming. From the déposition of H. W. Lightburn, It appears 
that he obtained the draft from the bank when the banU opened about u 
o'clock on the morning of January 27, 1908, Inclosed It In an envelope with 
Mr. White's letter addressed to plalntiff. He also wrote a telegram and de- 
livered It to defendaut's operator at Weston, W. Va., addressed and to be 
transinitted to plalntiff at Seattle. This telegram was delivered to the oper- 
ator at Weston at about 8 o'clock In the morning. The witness told the oper- 
ator "that it was an important message and to get it through as qulck as 
possible." The message was as follows: "Weston, West Virginia, January 
27, 1908. Jennie Lawson, Care St. Francis Hôtel, No. 816 Union Street, Se- 
attle, Washington. Will mail you draft to-day. A. P. White." 

It appears from the testimony Introduced on behalf of the 'défendant that 
this telegram was received at Seattle at 7:35 on the morning of January 27, 
1908. The address on the message as received was "Jennie Lawson, care St. 
Francis Hôtel, 816 Union Street, Seattle," but "816 Union Street" was left 
off the message when it was written ont and placed In the envelope for deiiv- 
ery by the clerk in the telegraph office whose business it was to address the 
envelope. He says he took it for granted that it was the St Francis Hôtel 
at Ninth and Madison streets. The message was delivered àt the latter ad- 
dress at eight minutes past S, and was recelpted for by one W. O. Johnson. 
Plalntiff testifled that she received the telegram on February 15, 1908; that 
on the morning of January 27th she knew that they (White); had got her letter 
and would certainly reply at once; that about 10 o'clock on'that morning she 
ealled up the telegraph office and inquired if there was a message for her. 
They said no message had been received, and from that tlme on frequently, 
time and again, ulght and day, she ealled up the telegraph office. She thought 
perhaps they mlght misunderstand the name. She told themi to look and see 
if there was any message at ail for any Lawson — If they had received any 
Lawson message whatever ; it was a matter of vital importance to her ; it 
meant something to- her. This she did repeatedly. The answer was there 
was no message whatever for Lawson. Bach time they said there vpas no 
message for her. She mentioned the street and number, there belng some 
confusion about the other St. Francis. She mentioned the street each time 
and her name and everything as clear as possible. . She iOnally received the 
message on February 15, 1908. The witness also testifled conceming the dam- 
ages she had sustained by reason of the feilure of the défendant to promptly 
dellver the telegram from White. 

The défendant claimed that it appeared from the amended complaint that 
plalntiff was not entitled to more that nominal damages, and offered to allow 
such a judgment to be entered for the plalntiff. At the dose of the testi- 
mony on behalf of the plalntiff, the défendant also moved the court to with- 
draw the case from the jury and enter a judgment in favor of the plalntiff 
for nominal damages. The court denied the motion, and the jury rendered; 
a verdict for $500. 

The case comes hère on writ of error from the Judgment entered upon the 
verdict. 

Beverly L,. Hodghead, George H. Fearons, and Harold Preston, for 
plaintiff in error. 

John Arthur, Richard G. Hutchinson, and George F. Hannan, for 
défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
objection of the défendant that plaintiff was only entitled to recover 
nominal damages is based upon the claim that the damages alleged to 
hâve been sustained by the plaintiff were not the direct, natural, and 
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proximate resuit of the defendant's négligence, and not within the con- 
templation of the parties when the contract was made. In support 
of this objection the défendant cites the case of Hadley v. Baxen- 
dale, 9 Exch. 341, 356 (1854). The action in that case was for a 
breach of contract by a carrier claiming spécial damages for delay in 
the delivery of a broken shaft to the consignée. Baron Alderson, 
speaking of the proper rule of damages in such a case, said: 

"Where two parties hâve made a contract which one of them has broken, 
the damages whleh the other party ought to recelre in respect of such breach 
of contract sliould be such as may fairly and reasonably be consldered either 
arising naturally ; i. e., according to the usual course of thlngs, from such 
jreach of contract itself, or such as may reasonably be supposed to bave been 
n the contemplation of both parties, at the tlme they made the contract, as 
the probable resuit of the breach." 

The latter provision of the rule hère stated is not applicable to the 
présent case. This is an action in form ex delicto, charging the de- 
fendant with négligence in failing to perform a public duty in which 
it was required to exercise reasonable care and diligence. It is not 
an action on a contract for the failure to perform a contractual obliga- 
tion. The damages which the plaintifif is entitled to recover in tort 
cannot be said to be such as might reasonably be supposed to hâve been 
in the contemplation of both parties when défendant undertook the 
service, the négligence in the performance of which is the cause of 
complaint. In contracts the essential élément is the meeting of the 
minds of the contractual parties, by which each gives his voluntary 
assent to the thing agreed upon. 7 Am. & Eng. Encyc. (2d Ed.) 98. 
In cases of tort charging négligence in failing to perform a public 
duty, there is no such élément of agreement or meeting of the minds of 
the parties upon which a liability can be founded. The distinction is 
well illustrated in the later English case of the Argentino, L. R. 13, 
P. D. 191, 201 (1888). The action was for damages resulting from 
a collision between two vessels caused by the négligence of one of 
them. It was held that a collision at sea caused by the négligence of 
an offending vessel was a mère tort, and that the damages recoverable 
in such a case must be measured according to the principles of common 
law which the court proceeds to state as follows : 

"Speaking generally as to ail wrongful aets whatever arising out of tort or 
breach of contract, the English law only adopts the principle of restltutlo in 
Integrum, subject to the qualification or restriction that the damages must 
not be too remote; that they must be, in other words, such damages as flow 
directly afiû in the usual course of things from the wrongful act. To thèse 
the law superadds in the case of a breach of contract (or, to speak according 
to the View taken by some jurists, the law includes under the head of thèse 
very damages, where the case Is one of breach of contract) such damage.s as 
may reasonably be supposed to hâve been in the contemplation of both parties 
at the time they made the contract as the probable resuit of its breach, witli 
this single modification or exception the English law only permits the recov- 
ery of such damages as are produced Immediately and naturally by the act 
complained of." 

From this statement it appears that the second part of the rule in 
Hadley v. Baxendale does not apply to torts. It appears, f urther, from 
this case that the claim in controversy was for damages in respect to 
the loss of an agreement for the future hiring of the injured vessel. 
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One of the objections to the daim was that, under the mie in the case 
of Hadley v. Baxendale, the owners of the wrongdoing ship were net 
liable to make good the loss arising under a contract relating to future 
earnings of which they had no notice ; but the court refused to f ollow 
this ruie, stating the question to be the value of the loss of employment 
"to be calculated in the case of a vessel, which but for the accident 
would havè been serviceably used by her owner in a particular man- 
ner." Speaking to this question, Bowen, L,. J., said: 

*'I do not think that the lass of such average and ordinary earnings In re- 
si>ect of a vessel which was advertlsed to sali, as the Argentine was, would 
he other than the direct and nàtural conséquence of the collision. The ques- 
tion is not what would hâve been the damage that might hâve been antici- 
pated in the case of other ordlriary shlps, but what was the direct and actual 
damage done in the case of the Argentlno. We hâve not to consider, in other 
words, whether sea-golng shlps ordlnarily hâve such engagements as the Ar- 
gentine had at the finie of the collision, but what was the direct and natural 
conséquence of a collision ito a ship which in faet enjoyed such prospects of 
employment." 

It seems clear that the court catinot hold as a matter of law upon the 
authority of Hadley v. Baxendale read in the light of the décision in 
the Argentino that the défendant fOr its admitted négligence cannot 
be called upon to respond in more than nominal damages for the injury 
sustained by plaintiff by reason of such négligence. The English rule 
derived from thèse two cases as stated in 10 Halsbury's Laws of Eng- 
land, § 584, is as follows : 

"The rule wlth regard to spécial clrciimstanees is somewhat différent In 
cases of tort from that in cases of contract. In cases of tort which are not 
founded upon contract the defendant's knowledge must be estlmated at the 
time of the wrongful act. And the inquiry is not only whether he knew of 
any spécial circumstances attaching at that time, but also whether he had 
reasonable means of knowlug them, and whether the damage which ensued 
was such as he eould fairly be eispected to auticipnte as likely to resuit from 
his act." 

The next case cited by the défendant is that of Griffin v. Colver, 
16 N. Y. 489, 498, 69 Am. Dec. 718. The action in that case was on 
a contract for the purchase price of a steam engine. The défendants 
sought to recoup damages for failure to deliver the engine at the time 
mentioned in the contract. The défendants were not allowed by the 
référée, before whom the case was tried, to estimate the damages by 
a calculation of the profits that might hâve been made during the time 
the opérations of the mill were suspended by reason of the nonper- 
formance of the contract. The action of the référée was sustained by 
the Court of Appeals because the damages actually sustained by the 
plaintifï had not been shown by clear and satisfactory évidence, but the 
court said : 

"Profits which would eertaiiily bave been realized but for tlie defendant's 
default are recoverable; those which are spéculative or contingent are not." 

The action was for a breach of the contract, but the rule stated by 
the court, is equally applicable to actions in tort, and would not, if 
applied in the présent case, bave excluded from the considération of 
the jury the évidence relating to the damages claimed by the plaintifï. 
It is true the court said f urther that "the damages must be such as may 
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fairly be supposed to hâve entered into the contemplation of the par- 
ties when they made the contract — that is, must be such as might nat- 
urally be expected to follow its violation" — but this qualification is 
inapplicable to the présent case as a similar provision of the rule in 
Hadley v. Baxendale. 

The case of Dorgan v. Telegraph Co., 7 Fed. Cas. No. 40,004, p. 
t)18, decided in 1874, is cited by the défendant as an exact counterpart 
of the case now before the court, and the law there stated to be ap- 
plicable to this case. The cause of action in that case was upon a con- 
tract charging négligence in the transmission and dehvery of a message 
by the telegraph company whereby the plaintifif sustained damages. 
The case was tried before a jury, and, as reported, contains the ques- 
tions discussed in the instructions to the jury. The télégraphie mes- 
sage in question was a reply message in cipher. It was written on a 
telegraph blank which contained the stipulation that to guard against 
mistakes the message should be repeated, and, if not repeated, the 
company would not be liable for mistakes or delays in delivery beyond 
the amount recovered for sending the same. The court instructed the 
jury that the company was not allowed to protect itself by contract 
from liability for the results of its own négligence, and denied the va- 
lidity of this contract for immunity for ail except nominal damages. 
As we shall see presently, the Suprême Court afterwards held that this 
stipulation was valid and binding upon the parties. It appears that the 
sender of the message told the receiving clerk in the telegraph office at 
New York City, where the message was deposited for transmission 
to Mobile, Ala., that the message was important, and requested him to 
forward it immediately. The message was deposited in the New York 
office a few minutes before 6 in the evening, was received at Mobile 
at 10 o'clock p. m., but was not delivered to the plaintiflf in Mobile 
until half past 10 o'clock a. m. of the next day. The plaintiflF at Mobile 
was expecting the reply message, but failed to notify the delivery office 
that he was expecting the message and desired its immédiate delivery. 
The défendant denied that it had been guilty of négligence or careless- 
ness in transmitting or in delivering the message, and charged that 
the plàintiff had been guilty of contributory négligence in not notify- 
ing the delivery office that he expected an important message and de- 
sired its immédiate delivery. The court instructed the jury that the 
facts established the négligence of the défendant, and the burden of 
proof was upon the défendant to rebut the prima facie case thus made. 
Referring to the contractual liability of the défendant in the delay in 
transmitting the message, the court instructed the jury as follows: 

"The damage sustained by the défendant must hâve been within the rea- 
sonable contemplation of the parties at the tlnie the c-ontract for transmission 
of the message was made. If plàintiff through his agent in New York at the 
time he left the message for transmission informed defendant's agent that 
the message was important, and the dispatch itself indicated that it was a 
business message, and that serious damage might accrue to plàintiff if it was 
not properly transmitted, it Ijecame the duty of the défendant to use diligence 
to put it upon its transit, and it would be liable for the damage which might 
be the resuit of négligent delay in sending the message. But if the plaintilï's 
agent simply said it was an important message and requested its early trans- 
mission, and the dispateh itself was so worded that it did not la any way 
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Indloate that plaintiff mlght suffer damage by its delay, then the défendant 
would only be liable for nominal damages." 

That is to say, if the dispâtch was so worded that it did not notify 
the delivery office that plaintiff might sufïer damage by its delay in 
•delivery, then the défendant would only he liable for nominal damages. 
But the court, referring to the delay in the delivery of the message 
to the plaintiff in Mobile, said f urther : 

"If the négligence should be found In the delivery of the dispateh after it 
had reached its destination, you should not give any weight in estimating the 
damages to what was said by the plaintiff's agent at the other end of the 
line about the importance of the dispatch. The question is: Was the agent 
of the Company hère In Mobile under the circumstances, and looking to the 
vvords of the dispatch, put upon notice that a failure to dellver it promptly 
would entail a serions damage upon the plalntifC?" 

The dispatch was in cipher and in and of itself conveyed no notice 
of any kind to the defendant's agent in Mobile, and the plaintiff did 
not notify the agent at that place that he was expecting the dispatch 
and desired its immédiate delivery. The différences between the facts 
in this case and the one befpre the court are important. In the case 
before the court, the message was not in cipher, and by its working 
conveyed a notice to both the receiving and delivery offices that it re- 
lated to a business transaction. The agent who received the message 
was told that "ît was an important message, and to get it through as 
quick as possible." It was accordingly promptly transmitted to Seat- 
tle, where it was received in due time, but it is admitted the défend- 
ant was négligent in its delivery, and there is no claim that plaintiff 
was guilty of contributory négligence in failing to notify the Seattle 
office of its importance; but, on the contrary, she testifies that on the 
morning the message was received at Seattle she called up the tele- 
graph office and inquired if there was a message for her, and, for fear 
that there might be some mistake in the name, she asked if there was 
a message for any Lawson. She gave her street and number, and 
stated that the message was of vital importance to her. She made re- 
peated inquiries of the same ténor, but was told by defendant's agent 
that there was no message for her and no message for any Lawson. 
It appears from the testimony of the defendant's agent that the street 
and number had been left off the message by the clerk in the delivery 
office and the message itself delivered to a wrong address. The mes- 
sage as written out and delivered at the Seattle office contained a no- 
tice that it related to a business transaction, which, together with 
plaintiff's inquiries, put the défendant on notice that damage would 
accrue from delay in its delivery. If the défendant had desired any 
f urther information concerning the message, it could hâve obtained 
that information fî-om! the plaintiff. It had the "reasonable means" 
mentioned in the English rule for acquiring a knowledge of ail the cir- 
cumstances. We hâve hère négligence of the défendant in leaving 
plaintiff's correct address off the message, négligence in delivering the 
message to the wrong address, négligence in failing to inquire of plain- 
tiff" as to the circumstances concerning its importance, and négligence 
in failing to examine the files of received messages and tracing up its 
wrongful delivery when the plaintiff inquired for her message. AU 
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of thèse acts of négligence were of a character that any prudent and 
careful person would hâve avoided in the ordinary transaction of busi- 
ness, and they aU amounted to gross and unexcusable ncghgence. The 
case cited as an authority becomes by contrast in its material facts 
an authority for plaintiff in the présent case. 

In the case of Primrose v. Western Union Tel. Co., 154 U. S. 1, 14 
Sup. Ct. 1098, 38 L. Ed. 883, decided in 1893, the action was also on 
a contract to recover damages for a négligent mistake in transmitting 
a cipher message which was not repeated as required by the stipula- 
tion on the back of the blank upon which the message was written. 
It was held by the Suprême Court that the stipulation was reasonable 
and valid, and that the message in the case not having been repeated, 
and the message being wholly unintelligible to the company or its 
agents, and the company not having been informed by the message 
or otherwise of the nature, importance, or extent of the transaction 
to which the message related, or of the position which the plaintiff 
would probably occupy if the message were correctly transmitted, the 
damages which the plaintiff was seeking to recover in the action were 
not such as could reasonably be considered either as arising according 
to the usual course of things from the supposed breach of the con- 
tract itself or as having been in the contemplation of both parties 
vvhen they made the contract as a probable resuit of a breach of it. 
The rule established in this case clearly bas no bearing upon the con- 
troversy in the case before the court. 

The case of the Western Union Tel. Co. v. Coggin, 68 Fed. 137, 15 
C. C. A. 231 (1895), also cited by the défendant, was an action on a 
contract for the recovery of damages for the nondelivery of a cipher 
message. The message was written upon a telegraph blank containing 
a stipulation that the telegraph company would not be liable for the 
nondelivery of an unrepeated message beyond the sum received for 
sending it. The message was not repeated, and there was nothing in 
the message to advise the telegraph company what it was about, or 
that any damage would resuit from its nondelivery, nor was there any 
évidence thàt the person to whom the message was sent would bave 
understood or would hâve taken any action on account of it, nor that 
anything that was not donc would hâve been done if the message was 
delivered. The court followed the rule declared in Primrose v. West- 
ern Union Tel. Co., supra, which, as before stated, is inapplicable hère. 

The remaining cases cited by the défendant hâve been carefuUy ex- 
amined, but they hâve not been found to support defendant's claim 
that as a matter of law only nominal damages can be imposed for the 
admitted négligence in this case. Where a case bas been found ap- 
plicable at ail, it is authority for the contrary rule. The true rule ap- 
plicable to this case is stated in Jones on Telegraph and Téléphone 
Companies, in section 294, as follows : 

"It is the duty of ail telegraph companies, after assuming the responsiblli- 
tles attached to the iintiiùe of a busine.ss which they follow, to dellver a mes- 
sage to the proper party as soon after their tran.smlssion as Is reasonably 
practicable; and, on a fallure so to do, they wlll be liable for ail the damages 
arising dlreetly therefrom. It Is as great, i£ not a greater. dutj' to inake a 
prompt delivery as to exercise same in its transmission. * » » What is 
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due diligence In this respect Is a question o£ fact, and not one to be left to 
ttie judgment of the company." 

In Joyce on Electric Law, § 733, the author, discussing the obliga- 
tions of telegraph conipanies to the public, says : 

"Tlie nearest approach to any reasonable, gênerai rule is tliat which re- 
quires of sueli companies a degree of care conimensurate with thelr under- 
taking, aeting as such public or quasi public servants. It is also true that 
such care and skill is required as can be obtainable by the use and employ- 
ment of proper and suitable appliances, instruments, aud apparatus, and 
compétent and skilled servants, agents, and operators, and such conipanies 
are obliged to use ail reasonable and proper means and agencies within thelr 
control to secure effective service, promptness, and accuracy. If their in- 
struments, appliances, or apparatus are defective, their servants and oper- 
ators unskilled or incompétent, the company eannot évade responsibility for 
mistakes, inaccuracies, errors, or delay occasioned thereby." 

In section 743 the same author, discussing the liability of the tele- 
graph company for f ailure to per f orm its duty as a public servant, 

says : ■■ 

"A telegraph company must receive, transmit, and deliver a message prompt- 
ly, and for a failure so to do it is llable for the direct and natural resuit 
without regard to the degree of négligence. * * * A failure to deliver is 
held not a mère breach of contraet, but a neglect to perform a duty which 
rests upon the telegraph company as a public servant." 

In Croswell on the Law Relating to Electricity, § 574, the rule is 
stated as f ollows : 

"The courts are uniform in holding that the plaintifC may recover any dam- 
ages which are the natural, direct, and proximate results of the négligence of 
the telegraph company. The court, looking at the message itself, without 
other Information, can say in such cases that the damages claimed by the 
plaintifC are related to the négligence of the défendant by the strict relation 
of direct, natural, and proximate cause aud effect, and can hold that the dam- 
age may be recovered by tJie plalntiff whether or not, as a fact, the défend- 
ant company did contemplate thèse damages as resulting from its négligence. 
The rule in this aspect assumes the form that the défendant company is 
bound to consider that such damages will resuit from its négligence, on the- 
familiar pripciple that a person is bound in the law to consider the natural 
and direct results of hls act, and eannot be allowed to say that as a fact he 
did not consider tbem. The law liolds everybody to such a'measure of rea- 
sonable foresight as to the conséquences of hls aets." 

In the présent case, the court instructed the jury that the cause of 
action was based upon the delinquency of the défendant in failing to 
deliver a dispatch that was sent on the 37th of January, 1908, from 
Weston, W. Va., addressed to the plaintiff in Seattle ; that — 

"the défendant was engaged in transmitting messages by wire, and, while it 
was not an insurer, it was required to use reasonable care and diligence in 
the performance of this public duty which It had assumed when it reeeived 
the dispatch at Weston and undertook to send It to Seattle. It failed In this 
regard, and is therefore guilty of négligence, for the défendant does not con- 
tend that the dispatch was actually delivered until February 17th. Whether 
It is llable to the plalntiff bcyond nominal damages dépends upon two propo- 
sitions: (1) That It was sufflcieutly advlsed of the importance to the plain- 
tifC of the message; that must so appear in orderto entitle plaintilî to sub- 
stantlal damages. You hâve a right in determining that question to consider 
what, if any, notice was given to the sending office, and what, if any, notice 
was given or inquiry made at the receiving office eoucernlng the telegram, in 
order to ascertain whether the défendant had actual notice of its importance. 
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and the conséquences which might be expected to flow from the failure to de- 
liver it, or under ail the eircumstanees had suffleient notice to put a reason- 
ably prudent person on inqulry concerning those conséquences. If you flnd 
from the évidence that notice was given at the sending office that the dis- 
patch was Important, and luquiry was repeatedly made at the office in Se- 
attle by the plalntifE concerning the dispatch, and that those in charge hère 
were repeatedly notifled by the plaintiff that the dispatch was important, 
coupled with the notice which the dispatch imparted, that would be suffleient 
to justify a flndiug on your part that the défendant did hâve such notice as 
would charge it with the conséquences which might ensue to the plaintiff 
from a failure to deliver. (2) If your finding is against the plaintiff in thls 
regard, then the case vi-ould end. On the other hand, if you find that the de- 
fendant did hâve reasonable notice of the Importance of the prompt delivery 
of the dispatch, or. under the eircumstanees, should hâve inquired of it, then 
you should ascertain what, if any, damage bas resulted to the plaintiff." 

In thèse instructions we think the court stated the law very clearly 
under which the jury was authorized to award to the plaintiff a sum 
in excess of nominal damages. 

It is next contended that the delay in the delivery of the message 
was not the direct or proximate cause of the loss claimed to hâve been 
sustained by the plaintiff. This contention is based upon a passage in 
the letter of the plaintiff to White dated January 19th, asking for the 
loan of $500, in which she stated that the money would be needed "by 
Ist or not later than the 4th of Feb." From this statement it is argued 
that as the sale of the property was made on January 31st, the day 
the draft was due in the course of the mail, and five days before the . 
time stated in the letter as the last day the money would be of any as- 
sistance to her, the crisis in her affairs had yet not arrived. This 
statement in plaintiff's letter had référence only to the last day that 
the receipt of the money would be of any aid to her ; and, if this state- 
ment is to be used against her, it must be taken in connection with 
■ other statements in the letter showing that the real crisis in her affairs 
was then pending, and that a notification by telegraph at once was 
necessary. She says in her letter : 

"Now, if you can do this for me. I must know at once about it. I hâve no 
time as you see. * -^ * Please wire me at once what I can dépend upon ; 
send wire message at my expense. I will certainly wait anxiously to hear." 

The jury had the right to infer from this statement and other évi- 
dence and the common knowledge as to business transactions that, in 
order to save the property, she must be notifîed by telegraph at once, 
otherwise she would hâve to sacrifice it, and would incur the loss the 
évidence tended to show she subsequently did incur. 

It is contended that the damages claimed by plaintiff were remote, 
uncertain, and spéculative because it was not certain that had shè re- 
ceived the money and liquidated her obligations and retained the prop- 
erty the future business of the house would hâve been certain and se- 
cure. There was no évidence as to the future business of the house 
and that question was not before the jury. The question was whether 
not being advised by telegraph that she would receive the money by 
a certain time she sold or exchanged the property at a sacrifice. She 
did sell and exchange it, and there was testimony tending to show that 
she sustained a loss by reason of such sale and exchange, and such 
évidence tended to show that the damage flowed directly and in the 
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lUsual course from defendant's neglect, and was within the ruie limit- 
ing the scope of such évidence. 

It is objected that évidence was admitted to show that, had the 
plaintiff received the telegram, she would not hâve accepted a deposit 
of $500 made by the person who took her property in exchange for 
other property to bind the contract of exchange. This évidence related 
to the proceedings in the exchange of the propei-ty whereby she be- 
came bound to carry ont its terms. It was an incident of the contract 
of sale and exchange, and was substantially équivalent to saying that 
had she received the telegram she would not hâve disposed of the 
property. The évidence was admissible as part of the transaction 
wherein she sustained the loss caused by the defendant's neglect. 

We find no error in the record. 

The judgment of the lower court is therefore affirmed. 



THE JOHN AND WINTHROP. 
(Circuit Court of Appeals, Ninth Circuit. October 3, 1910.) 

No. 1,772. 

1. Seamen (§ 30*)— Reciprocal Duties of M aster and Se amen. 

There is an implied obligation on the part of the master of a vessel 
that he will protect the seaman agalnst 111 usage and provide for him 
good treatment ; but there is a reciprocal duty on the part of the seaman 
to obey ail làwful commands of the master and not to violate the disci- 
pliné and eeonomy of the ship. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 195-211; Dec. 
Dig. i 30.*] 

2. Seamen (§ 30*) — Refusal to Peefobm Duties— Discipline and Punish- 

MENT. 

Llbelants signed as seamen for a whaling voyage; the articles pro- 
viding that they should do their duty and obey the lawful commands of 
the officers while cruising or in port, and that they should not go out of 
the vessel without leave from the captain or commandlng offlcer. While 
in the port of Hakodate, Japan, they were given shore leave by watches, 
but required to return at a stated time, and each was also given a small 
sum of money. On one occasion, flve of them having failed to return, 
at the direction of the consular agent further leave was deuied until the 
missing men should be arrested and returned, whereupon the entire 
crew quit work and refused to do their duty, in which refusal the most 
of them persisted for seven days. On the fourth day by direction of 
the consular agent they were Ironed, and on the sixth, having made 
threats agalnst the master and the vessel beiug then at sea, they were 
handcuffied, placed in the between-decks on chains run between the arms 
of each man with the ends made fast to the sides of the vessel about 
41»! feet above the deck. At night the chain was lowered, so they eould 
lie on the deck. On the uext day they agreed to return to work and 
were at once released. They were requested to go to work each day, 
and knew that as soon as they agreed to do so they would be freed. 
Held, that such action of the master was not in excess of the punish- 
ment authorized by Itev. St. § 4596, as amended by Act Dec. 21, 1898, c. 
28, § 19, 30 Stat. 760 (U. S. Comp. St. 1901, p. 3113), but was justifled 

•For other cases eee same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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under the circumstaiices, and that tlie vessel was not liable in daiiiase>^ 
therefor. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. § 200; Dec. Dig. 
§ 30.*] 

3. Admibalty (§ 117*)— Appeal— Review. 

Where a joint libel by seamen against the ship statod separate and 
distinct c-duses of action, as to some of wliicU no findlng was made or 
decree entered by the trial court, and the only appeal was from decrees 
in favor of certain of the llbelants on one cause of action, taken by the 
claimant, whicli in accordance wlth the rules embodied in the record only 
the évidence relating to suoh cause of action, the appellate court can- 
uot on sueh record try the cas© de novo, and enter decrees for lihelants 
on the other causes of action. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. § 748 ; Dec. 
Dig. § 117.* 

Admission of new proofs on appeal in admlralty, see note to The Ven- 
ezuela, 3 C. 0. A. 322.] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Suit in admiralty by F. Lopes and 16 other seamen against the whal- 
ing bark John and Winthrop (H. J. Knowles and the Millen Griffith 
Company, claimants), in which two other seamen intervened. Decree 
for libelants and interveners, and claimants appeal. Reversed. 

Thls is an action in rem, brought by the libelant F. Lopes and 16 others 
against the whallng bark Jolm and Winthrop for wages and for breach of 
contract of good treatment while the llbelants were on board the bark as 
seamen on a whallng voyage on said vessel In the North Pacific and Arctic 
Océans. There Is also an intervention of two other seamen alleglng the same 
causes of action. The shipping articles signed by the libelants and inter- 
veners provided for a term of service not to exceed 12 calendar months, and 
in considération of the layjn the catch of the vessel the seamen to receive 
no share or interest in the trade. The share of eaeh of the libelants and in- 
terveners was to be a lay of 1/175 in addition to an advanee of ,$35 paid them 
on signjng the shipping articles. It was provided in the articles that the 
"seamen or mariners do severally hereby promise and oblige themselves to 
do thelr duty and obey the lawful commands of the offlcers on board said 
vessel or beats thereunto belonging as become good and falthful seamen or 
mariners while crulsing for whales and at ail places where said vessel shall 
put in or anchor at durlng said voyage, * « * and not to negleet or re- 
fuse doing thelr duty by day or night, and that they shall not go out of said 
vessel on board any other vessel, or be on shore under any prêteuse what- 
ever until the aforesaid voyage be ended aud the vessel discliarged of her 
loadlng, without leave first obtained of the captain or commaudlng offlcer 
on board." 

Thèse articles were signed by the libelants in San Francisco in January, 
1908. The vessel on her voyage reached the port of Hakodate, Japan, on July 
23, 1908. It appears that on the next day the crew asked for aud was granted 
shore leave by the master ; the two watches belng required to take thelr 
turns on successive days. The permission was glven the men by the master 
to go ashore in the evening on the express condition that they would return 
on the next mornlng at 6 a. m. There was nothing due the men at that time, 
but the master gave them a small sum — one yen eaeh. The tirst watch to go 
ashore was the starboard watch, on Saturday. July 25th. This watch re- 
turned on Sunday mornlng, July 26th, In accordance wlth the agreemeut had 
with the master, and on Sunday evening the port watch went ashore. This 
watch retumed on Monday mornlng in accordance with the agreement. On 
Monday evening, July 27th, the starboard watch agaln went ashore; but on 

•For other cases see same topic & § numeee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 



382 182 FEDERAL BBPOETER, 

Tuesday mornlng, July 28th, ail the members ot the watch did not return. 
Flve of the watch were mlssing, namely, Olsen, Svensson, Mattsen, Costa, and 
Wllkliis. The master reported thèse mlssing members of the crew to Mr. E. 
.1. King, the United States consular agent at Haliodate, who applied to the 
local authorities for their arrest. The consular agent at the saine time di- 
rected the master not to allow any more of the crew to go ashore; as it would 
interfère with the appréhension of those that were mlssing. On the afternoon 
of Tuesday Olsen, Svensson, and Mattsen, were brought on board the vessel 
by the police, and on Wednesday, July 29th, Costa was returned to the vessel 
by the police, but Williins was not found and brought baclî until Priday, July 
Slst. In the meantime, and on Tuesday, July 28th, the port watch applied 
for leave to go ashore and was refused by the master, in accordance with tlie 
directions of the consular agent. Thereupon the entire crew quit work. At 
this time the master was ashore on business with the consular agent in con- 
nection with niissing members of the crew. When the master returned and 
was informed of the situation by his chief mate, he asked the crew to go to 
work; but they refused, insisting that they should bave more money and 
shore iiberty. Tlie master explained to the men the orders he had from the 
consular agent, but they persisted In their refusai to go to work. On July 29th 
aud -SOth the crew continued their refusai to go to work. They, however, sent 
a note to Mr. King, the consular agent, asking him to comè aboard the vessel 
to hear their complaint; but as he was slck at the time he reqtiested the rdas- 
ter to allow two of the men to corne and seeihlm. On Friday, July 31st, two 
of the men, Prescott and Taylor, were- allowed to go ashore to see the consular 
agent conceming their complaint and the right of the men to hâve shore leave. 
Thèse two men went ashore as the représentatives of the pther members of 
the complalning crew. The consular agent heard their comptoht,'but refused 
to interfère further than to direct the master to place air the men in irons 
who refused to do duty. On Saturday, Augnst Ist, each member of the crew 
was agaln asked to go to work, and ui)on refusing to do so several members 
of the crew were placed In irons; but, as thefe was not a sufflcient number of 
irons on the vessel for ail the dlsobedient members of the crew, additional 
irons were obtained from thé consular agent, and subsequently ail of the crew 
refusing to do duty were placed in irons, but allowed the freedom of the vessel 
and their regular rations. Three times on Saturday the members of the crew 
who had been placed in irons were requested to return to dUty, but ail re- 
fused. Some wtere willing to go to work, but were afraid of the leaders, who 
told the others not to go to work. On Sunday, August 2d, the members of the 
crew In irons were asked on several différent occasions to go to Work, but on 
each occasion ail refused as before. 

The vessel made ready to sail from the port of Hakodate on Sunday, but 
before sailing the American consular agent came on board the vessel and had 
the men called on deck, and thereupon each man waS asked tb return to duty, 
bnt they air refused; the ground of refusai being that they had been refused 
shore leave and money. The vessel was taken to sea by the officers, asslsted 
by the consular agent and three ii>eamen Who had not refused to do duty. On 
Monday, August 3d, the vessel was at sea, and upon the continued refusai of 
the disobedient crew to go to work, coupled with threats and the use of abu- 
sive language against the master, he called ail the officers together to consider 
what should be done. After consultation It was determined to place the men 
on ehains fastened to beams in the main hold or between-decks. There were 
three small chalns stretched parallel to the three sides of the hatchway, one 
aeross athwartships and two on each side, running fore' and aft The men 
were handcuflfed, and a chain run between the arms of each man, and the 
Chain suspended from 4% to 5 feet above the deck ; but they were not trlced 
up in the seuse in which that term is used on board ship. The purpose of the 
fhain was to keep the men from dancing, or moving around, or lying around. 
There was the further reason for the chain in the fact that there was no 
other place or method of conflning them. The handcufïs were not fastened to 
the chain, but could be rested upon it or elevated above It. The men could 
move along the chain from right to left from two to four feet. Their rations 
while on the chain were bread and water. At meals and while attending to 
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the calls of nature the men were released froin the cliain from 20 to 30 min- 
utes. On Monday nlght, August 3iî, the chain was let down so that the men 
could lie down on deek. On Tuesday morning, August 4th, the chain was again 
suspended, and the men were again asked in the morning and at noon to re- 
turn to duty, and they at flrst refused; but in the afternoon they asked to 
hâve the articles read to tliem, which was done, and about o'elock in the 
evenlug they signified thelr willingness to return to duty, and they were im- 
mediately taken from the chain and released from their handcuffs. Sorae of 
the men complalned of the punishment they received because the handcuffs 
made their wrists sore, and others because the deck where they slept on Mon- 
day night was wet from the splashing of a water-cask. The men had been 
told, and they knew ail the time, that as soon as they were willing to go to 
work they would be released from the chain and relieved from the liaudeuffs. 
The record does not contain ail the testimony in the case. 

The foregoing facts leadmg up to the action of the master on August 'A, 
1909, when the libelants and interveners were placed on the chain, are taken 
from the stipulations and admissions of the parties to the action, the entries 
in the mate's log book, and a certified atatement, signed by E. J. Klug, the 
American consular agent at Hakodate, and such testimony as bas been Incor- 
porated in the record relating to those occurrences ; but the testimony of the 
witnesses that has been brought hère on this appeal relates malnly to the oc- 
currences on board the vessel on and after August 3, 1909, and after the libel- 
ants and interveners had been placed on the chain, the appeal t>eing limited 
in express terms to so much of the decree as was entered in favor of the libel- 
ants and interveners upon such causes of action. 

Upon arrivai in San Francisco the crew were paid |1 each, for which they 
each executed a receipt, releasing the vessel, her owners, agents, master, or 
officers from ail claims whatsoever. Subsetfuently they brought thls action in 
the District Court. Upon the trial of the case the court awarded the 1 ibelants 
Olsen and Wilkins $50 each, on the ground that the master was not justified 
in placing Olsen and Wilkins in irons and imprisoning them on said vessel 
while in the harbor of Hakodate. To the remainiug libelants, Lopes, Svens- 
son, Brown, McVey, Williamson, Naza, McDonell, Cramer, Olivier, Fraser, 
Mattson, Johnson, Andersen, George, Mahoe, Prescott, and Berg, the court 
awarded each the sum of $123, on the ground that the master was not justi- 
fied in placing the libelants in irons and confining them in the main hold or 
between-decks of said vessel in the manner described. 

No appeal has been taken from the award of ^-50 each to Olsen and, Wilkins. 
it is only that part of the decree awarding $1 25 to each of the latter named 
libelants that is involved In thls appeal. 

Andros & Hengstler and Louis T. Hengstler, for appellants. 
F. R. Wall, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). This 
is an action by libelants and interveners for damages for breach of 
contract for good treatment. There is an implied obligation on the 
part of the master of a vessel that he will protect the seaman against 
ill usage and provide for him good treatment ; but there are also recip- 
rocal duties on the part of the seaman. He assumes the obligation to 
obey ail lawful commands of the master and not to violate the discip- 
line and economy of the ship. Curtis, Rights and Duties of Merchant 
Seamen, pp. 27, 33 ; Limeland v. Stephens, 3 Espinasse, 268. In Rob- 
ertson v. Baldwin, IfyS U. S. 2?5, 282, 17 Sup. Ct. 326, 329 (41 L. Ed. 
715), the Suprême Court said: 

"From the earlieat historical period the contract of the sailor has been 
treated as an exceptional one, and involvlng, to a certain extent, the surrender 
of his Personal liberty during the life of the contract. Indeed, the business of 
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navigation could scarcely be carried on without some guaranty, beyond the 
ordinary civil remédies upon contract, that thé sailor wlll net désert the ship 
at a crltical moment, or leave her at some place wbere seamen are Impossible 
to be obtalned — as Molloy foreibly expresses it, 'to rot in lier neglected brlne.' 
Such désertion might involve a long delay of the vessel wbile tlie master Is 
seeking anotlier crew, an abandonment of the voyage, and, in some cases, the 
safety of the ship itself. Hence the laws of nearly ail maritime nations hâve 
made provision for securing Personal attendance of the crew on board, and 
for their criminal punishment for désertion, or absence without leave during 
the life of the shipping articles." 

The contract in this case expressly provided that the libelants and 
interveners would "do their duty and obey the lawful commands of the 
officers on board said vessel or boats thereunto belonging as become 
good and faithful seamen or mariners while cruising for whales and at 
ail places where said vessel shall ptit in or anchor during said voyage." 
The libelants and interveners quit work on July 28th, and, notwith- 
standing they were directed by the master to return to their work and 
do their duty, they disobeyed the master's order and refused to v^'ork ; 
and this they continued to do for seven days. The master's orders to 
return to work were lawful commands, and under the law as well as 
the terms of their contract they were bound to obey them. Their 
complaint that they were denied shore liberty and money did not jus- 
tify them in disobeying the master's command. They wére not enti- 
tled of right to either. They had agreed in their contract "not to neg- 
lect or refuse doing their duty by day or night," and that they would 
"not go out of said vessel * * * qj- j^g qjj ghore under any pre- 
tense whatever until the voyage be ended and the vessel discharged of 
her loading without leave first obtaiined of the captain or commanding 
officer on board." The master had, as a matter of favor, agreed to 
give them shore liberty, and had given each a small sum of money; 
but it was on the express condition that the entire watch should return 
at the end of the leave, a perfectiy reasonable condition under the cir- 
cumstances. When five members of the starboard watch failed to re- 
turn at the expiration of their leave on July 28th, the shore liberty of 
the crew was at an end. They did not then continue to do their duty 
aboard the vessel until the return of the missing members of the crew 
should restore afïairs to a normal condition, when further shore lib- 
erty might reasonably hâve been expected; but they ail immediately 
quit work, and, although directed by the master to return to their 
work, they disobeyed his commands. For three days, July 29th, 30th, 
and 31st, the master submitted to this continued disobedience without 
subjecting the offenders to any punishment whatever. It was not 
until August Ist, and then under the direction of the consular agent, 
that the ofïenders were placed in irons, but not until each member of 
the crew had been asked to return to his duty. For the next two days 
the crew was in irons ; but on each day either the master or mate 
asked them to return to their duty. 

On Sunday, August 2d, the consular agent boarded the vessel and 
asked the men to return to work; but they continued their disobedi- 
ence, Finally the men not only continued their disobedience, but 
threatened the master in abusive language not necessary to repeat. 
Then, on August 3d, after consultation with his officers, the master 
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placed the offenders on small chains stretched in between-decks. They 
were not triced up, and the handcuffs were not fastened to the chain. 
The men could move from right to left or left to right from two to 
four feet, and could rest their hands on the chain or raise them above 
it. 

Section 4596 of the Revised Statutes, as amended by Act Dec. 21, 
1898, c. 28, § 19, 30 Stat. 755, 760 (U. S. Comp. St. 1901, p. 3113), 
provides as f ollows : 

"Wfienever any seaman wlio has been lawfuUy eiigasecl or any appreiitice 
to the sea service cominits any of the following offenses he shall be puuish- 
able as f ollows: 

"Fourth. For v^'illful disobedience to any lawful command at soa. by being, 
at the option of the master, placed in irons until such disobedienee shall 
cease, and upon arrivai in port, if of the United States, by forfeiture from 
his wages of not more than foiir days' pay, or upon arrivai in a foreiini port 
by forfeiture from his wages of not more than four days' pay, or. at the dis- 
crétion of the court, by imprisonment for not more than one month. 

"Fifth. For continued willful disobedienee to lawful conimand or continued 
willful neglect of duty at sea by being, at the option of the master, placed in 
irons, on bread and water, with full rations every fltth day, until such dis- 
obedienee shall cease, and upon arrivai in port, if of the United States, by 
forfeiture, for every twenty-four hours' continuance of such disobedienee or 
neglect, of either a sum of not more than twelve days' pay or sufficient to 
detray any expenses which hâve been properly incurred in hiring a substitute, 
or upon arrivai in a foreign port, in addition to the above penalty, by impris- 
onment for not more than three months, at the discrétion of the court." 

There can be no question but that for their disobedienee and con- 
tinued diso'bedience the master was authorized to place the men in 
irons and on bread and water. Was he authorized to place them on 
the chains in the manner described? The only actual punishment in 
being placed on the chains appears to hâve been the restraint imposed 
upon them in not being permitted to wander around the ship, destroy 
its discipline, and make trouble for others. The placing of an offender 
in irons necessarily involves some kind of restraint. If it is a single 
individual to be punished, he may be placed in a room by himself ; 
but where there are many offenders, as in this case, and where there 
is no room where they can be placed, the chain appears to hâve been 
the only alternative, and as it was stretched was no more of a punish- 
ment than had they been placed in a room. Some complaint is made 
that the handcuiïs made some of the men's hands sore and that the 
water splashed out of the water cask near where they slept on the 
deck; but this does not appear to hâve been any part of the intended 
punishment, or of its necessary conséquences, nor do they appear to 
hâve made any complaint at the time about the handcuffs or water. 
Had thèse matters been called to the attention of the ofïicers, they 
would probably hâve remedied this feature of the punishment. This 
part of the punishment, if it can be so characterized, was, therefore, 
self-inflicted.' Furthermore, they were told that when they were ready 
to return to duty the handcuffs would be removed and they would, of 
course, be relieved from the chain. 

It is an ancient and well-established rule that the plaintifï is not 
legally damaged by conséquences which, if acting as prudent men or- 
182 F.— 25 
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dinarily do, he could hâve avoided. As stated by Sedgwick on Dam- 
ages, § S02 : 

"Such conséquences can hardly be the direct or natural conséquence of the 
defendant's wrong, slnce it is at the plalntiff's option to sufifer tliem." 

The author adds: 

"They are really excluded from tlie recovery as temote. In tlils view the 
doctrine would rest on the intervention of the plaintift's will as an independ- 
ent cause." 

The appellees contend that on this appeal the several causes of ac- 
tion stated in the Hbel and interventions must be heard de novo, the 
amount of the awards increased, and the decree otherwise affirmed. 
The action was a joinder of several separate and distinct causes of ac- 
tion brought by several distinct parties. Upon thèse causes of action 
the court below awarded the libelants Olsen and Wilkins $50 each; 
but the appeal from the decree with respect to thèse two separate and 
distinct causes of action has been waived by the appellants, and we 
think the correctness of the decree with respect to those two causes 
of action is not before the court for review. 

Upon the causes of action stated in the libel wherein libelants claim 
damages for breach of contract of good treatment prior to August 3, 

1908, no finding was made with respect to such causes of action and 
no decree entered by the court upon such causes of action ; and as no 
appeal has been prosecuted from the decree by the libelants with re- 
spect to such causes of action, it is contended by the appellants that 
the decree with respect thereto is not before the court. The appeal in ; 
this case is with respect to so much of the decree as awards judgments 
in favor of the libelants and interveners on the causes of action charg- 
ing breach of contracts on and after August 3, 1908, and it comes to 
this court with the proofs relating to such causes of action; that is to 
say, the appellant has complied with the gênerai rule in admiralty re- 
quiring it to bring up "ail the testimony and other proofs adduced in 
the cause" with respect to such causes of action. The record does not 
purport to contain the proofs relating to the causes of action charging 
breaches of contract prior to August 3, 1908. Appellant's notice of 
appeal is as f ojlows : 

"Please take notice that the clalmants in the above-entltled cause hereby 
appeal from the final decree made and entered herein on the 24th day of May, 

1909, to the United States Circuit Court of Appeals for the Ninth Circuit. 
"Claimants désire to review only the foUowing questions involved in the 

cause, to wit: 

"First. The rlght of the libelants OJsen and Wilkins to recover damages for 
being placed in irons, and imprisoned on said vessel while she was in the har- 
bor of Hakodate, Japan. 

"Second. The right of any of the libelants to recover damages for being, on 
or about August 3, 1909, wheu the John and Winthrop was at sea, placed in 
irons and conflned in the main hold or between-decks of sald vessel." 

Subsequently appellants filed and served on the appellees a further 
notice as to the record on appeal as foUows : 

"Appellants hereby waive the review of the question designated as 'First' 
in their notice of appeal, dated July 14, 1909, to wit, the right of libelants 
Olsen and Wilkins to recover damages, and Intend to review only question 
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'Second' in said notice of appeal referred to, to wit, the rîglit of any o£ the 
libelants to recover damages for being, on or about August 3, 1908, wben tbe 
John and Winthrop was at sea, placed in Irons and eonflned In the main hold 
or between-decks of said vessel. 

"Aecordingly appellants walve review of questions 1, 2, and 3, contaiued in 
the assignments of errors filed herein, and désire to assign as errors on their 
appeal, and rely only upon, errors numbered 4 to 13, inclusively, in said as- 
signment of errors. 

"For the considération of the errors stated, appellants thlnk the following 
parts of the record, and no other parts thereof, necessary, and appellants 
therefore request that only the following parts of the record be priuted, and 
that ail other parts thereof be oniitted from the apostlea." 

The record appears to hâve been prepared in accordance with this 
notice. Had the appellees desired the review of the decree with re- 
spect to the causes of action alleging breach of contracts prior to Au- 
gust 3, 1908, they should hâve prosecuted an appeal from the decree 
upon that ground, and under the rule they would hâve been required 
to bring up ail the testimony and other proofs adduced in the cause 
relating to such causes of action. In the absence of such a record we 
cannot review the decree with respect to the causes of action charging 
breach of contracts prior to August 3, 1908. 

The case cornes under the rule declared in Oliver v. Alexander, 6 
Pet. 143, 8 L. Ed. 349, where the Suprême Court said : 

"The whole proceeding, therefore, from the beginning to the end of the suit, 
though it assumes the form of a joint suit, is, in reality, a mère joinder of 
distinct causes of action, by distinct parties, growing out of the same con- 
tract * * « The claim of each seaman is distinct and several ; and the 
decree upon each elaiin ia, in like manner, distinct and several. One seaman 
cannot appeal from the decree made in regard to the claim of another ; for he 
bas no interest in it, and cannot be aggrieved by it. The controversy, so far 
as he is concerned, is confined solely to liis own claim ; and the matter of dis- 
pute between him and the owners or other respondents is the sum or value 
of his own claim, without any référence to the daims of others." 

In The Columbia, 73 Fed. 226, 235, 19 C. C. A. 436, 445, this court 
applied this rule in a proceeding for the limitation of liability of an 
owner of a vessel under this statute with this remark : 

"The proceedings hère in question are quite analogous to Joint suits for sea- 
men's wages and to the practice in cases of salvage." 

The rule referred to in the case of The San Rafaël, 141 Fed. 270, 
72 C. C. A. 388, "that an appeal in admiralty from the District Court 
to the Circuit Court vacates altogether the decree of the District Court, 
and that the case is tried de novo in the Circuit Court," is therefore 
not applicable to this case. 

The decree of the District Court is reversed, with instructions to 
dismiss the causes of action in the libel for breach of contracts of good 
treatment on and after August 3, 1908. 
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LAMBERrS POINT TOWBOAT 00. v. UNITED STATES et, aL 

(Circuit Court of Appeals, Fourth Circuit. July 12, 1910.) 

No. 9^6. 

1. Admiraltt (§ 99*) — Sale of Peoperty— Setting Aside Sale. 

Evidence held sufflcient to warrant a court of admiralty, In the exer- 
cise of its discrétion, in setting aslde a sale of a vessel made under its 
order in a proceedlng by the owner for limitation of liabillty on the 
ground of inadequacy of price. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §§ 661-669 ; Dec. 
. Dig. §99.* . 

Limitation of shipowner's llahillty, see note to The Longfellow, 45 0. 
C. A. 387.] 

2. Admiralty (§ 99*)— Sale of Pbopeety— Manneb of Making Sale. 

A court of admiralty which has ordered the sale of a libeled vessel by 
the marshal at public auction is without authority to accept in open 
court, or to authorize the marshal to accept, a priva te bid therefor. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 661-669 ; Dec. 
Dig. § 99.*]: 

Appeal from the District Court of the UnitedI States for the East- 
ern District of Virginia, at Norfolk. 

Suit in admiralty by the United States against the steam tug John 
Twohy, Jr., Lambert's Point Towboat Company, claimant, and péti- 
tion by claimant' for limitation of hability. Appeal by claimant from 
orders setting aside a sale of the tug and approving and confirming 
a second sale. First order affirmed, and second order reversed. 

Robert M. Hughes, for appellant. 
L. L. Lewis, U. S. Atty. 

H. K. Wolcott (Jeffries, Wolcott & Lankford, on the brief), for 
Moss & Moss. 

Before GOFF and PRITCHARD, Circuit Judges, and KELLER, 
District Judge. 

GOFF, Circuit Judge. This appeal is from two decrees of the 
court below, one of them entered March 28, 1910, setting aside a sale 
of the tugbôat John Twohy, Jr., which had been made at public auc- 
tion, and. the other April 16, 1910, by which the said boat was sold 
to the appellees Moss & Moss, and conveyed to them by the marshal 
as directed bythe court. 

The record discloses that on February 23, 1910, the appellant filed 
in the courte below its pétition for a limitation of liability against a 
cause of action then being asserted against it by the United States of 
America, for causing a collision with a lighthouse, in which pétition 
it elected to hâve the boat conveyed to a trustée under the provisions 
of the admiralty rules, which was donc. A decree was then entered 
by which a monition issued directing ail persons to make claims be- 
fore a commissioner therein appointed, enjoining the prosecution of 
ail suits and ordering a sale of the tugboat at public auction for cash, 
after advertisement of the time, terms, and place of sale for at least 

•For other cases see same tgpio & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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10 days in the Xorfolk Landmark, a newspaper published in the city 
of Norfolk. By virtue of that decree the marshal, after due advertise- 
ment, offered the beat for sale at public auction, and duly sold it to 
the président of the Lambert's Point Towboat Company, which Com- 
pany is the appellant. The United States opposed the confirmation of 
the sale, filed exceptions to the report thereof, and caused évidence 
to be taken relating thereto, on considération of which the court 
below, after argument, entered a decree sustaining the exceptions 
and directing a resale of the boat at public auction, on the terms of 
the former decree of sale, except that such resale was to be made after 
giving five days' notice of the time, place, and terms of such sale in the 
newspaper mentioned, and by sending copies of said notice to leading 
tugboat owners along the Atlantic Coast. This action of the court 
in setting aside said sale is assigned as error. 

The marshal thereafter, on April 7, 1910, again offered the boat 
for sale, making announcement at the time that he would décline to 
consider any bid of a sum less than $10,000; that being the amount 
for which the boat had been knocked down when first offered for sale. 
Appellant, declining to bid as much as that sum, made an ofïer of 
$5,000 for the boat, which the marshal declined, and the sale was not 
consummated. Afterwards, on April 11, 1910, the appellees Moss & 
Moss, through counsel, made an offer to the marshal of the sum of 
$11,000 for the boat. The matters relating to the second effort to 
make sale of the vessel at public auction, and of the said offer of Moss 
& Moss, were duly reported to the court by the marshal, with the 
suggestion that said bid be accepted, when the court after considéra- 
tion thereof, and after appellant had been heard in opposition thereto, 
and had assigned as reason for refusing to bid that the court was 
without authority to make the sale under such circumstances, and 
could not make a valid title to the vessel if so sold, entered at Rich- 
mond, Va., on April 16, 1910, a decree accepting the said bid of $11,- 
000 and directing the marshal to convey the boat to Moss & Moss, 
which he immediately did. This action of the court is also assigned 
as error. 

We find that the assignment relating to the action of the court be- 
low in setting aside the first sale is without merit. As the matter was 
then presented, the évidence offered as to the value of the boat, while 
contradictory, and in some respects unsatisfactory, was nevertheless 
of such character as to warrant the action taken by the court, and as to 
render it inexpedient for an appellate court to interfère with the ex- 
ercise of the judicial discrétion possessed by that court. The advance 
bid of 10 per cent, at which the boat was afterwards sold tends to 
sustain the conclusion of the court that the bid of $10,000 was in- 
adéquate, and in this connection it may be recalled that, when the bid 
of $11,000 was made, the court was advised that, if the boat was again 
offered for sale, a bid in excess of that sum would be made. Under ail 
the circumstances attending the proceedings in the court below, 
we conclude that réversible error is not to be found when the first 
sale was set aside. In reaching this conclusion, we are not unmindful 
of the fact that the rule is now well established that courts should! pro- 
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ceed with great caution in disposing of motions to set aside sales duly 
made under the provisions of their own decrees, and that to justify 
such action inadequacy of price is not sufficient, unless in view of ex- 
isting circumstances it amounts to either fraud or unfairness. While 
there is no insistence of.nor évidence tending to show,_fraud, we are 
pf opinion that in the view. the matter was presented to the court, at 
the time the order setting aside the sale was entered, it would hâve 
been unfair to the appellee the United States to hâve confirmed the 
sale at the price mentioned. This disposition of this assignment of 
error renders it unnecessary for this court to give further considéra- 
tion to other matters relating to the first sale. 

The remaining assignnients of error involve the validity of the 
sale of the boat to the appellees Moss & Moss. Was that sale as it was 
conducttd — in efifect in open court — in accordance with the rules ap- 
plicabje to such proceedings? By virtue of it did a perfect title to 
the boat pass to Moss & Moss ? Was it f air to ail the parties interested 
in said litigation? The value of the, boat was concededly much less 
than the damages claimed in the libel, filed in the action in which the 
proceedings for limited liability were taken under sections 4283 to 
4385, inclusive, of the Revised Statutes of the United States (U. S. 
Comp. St. 1901, pp. 2943, 3944), and the libelant as well as the appel- 
lant, were interested in having it bring its full value when sold. Why 
the appellant, after offering évidence, in connection with the first sale, 
that the sum of $10,000 was a fair price for the boat, declined to bid 
more than the half of that amount for it, when the marshal ofifered it 
the second time is not apparent; but it is not to be inferred that a 
greater sum would not hâve been realized if the sale had proceeded at 
the offer so made. Indeed, it is quite plain that both the appellant and 
the appellees regarded the boat as worth more than the $11,000 at 
which it was finally sold. The appellant did not décline to bid when 
the sale was made by the court because the vessel was not worth 
more than the sum bid by Moss & Moss, but for the reason that 
under the circumstances attending the sale a good title to the boat 
could' not be made by the court. While the appellees Moss & Moss 
were not expected to raise their own bid, it was nevertheless clear that 
they would hâve given more for the boat if their said bid had been 
raised, for they had so adyised the court. The bidding was evidently 
chilled, and what transpired demonstrates the wisdom of the practice 
and the necessity of the rule requiring such sales to be conducted after 
notice and in a public manner. The admiralty practice has, in the 
courts of the United States, for many years required that ail sales 
of property under the decree of those courts shall be at public auction, 
and at a designated place after due notice; and admiralty rule 41, 
promulgated in 1844, by the Suprême Court of the United States 
under statutory authority, désignâtes the marshal or his deputy or 
other ofiicer assigned by the court to conduct such sales. Ail sales 
by public officers made under the requirements of statutes, or rules 
of court, should be by public auction after notice, unless the statutes 
and rules expressly provide otherwise, and, if such officers fail in 
the discharge of their duties, the interests of owners, creditors, and 
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bidders will be protected by the court to which they make their 
reports. 

Ail those desiring to purchase property sold under decrees in ad- 
miralty, and ail persons interested therein as owners or creditors, 
hâve been taught by long usage that due announcement of the time 
and place of sales will be made by the marshal, and they when so ad- 
vised, either in person or through agents, prépare for and attend such 
sales, and bid or hâve others bid thereat, thereby causing the property 
to realize approximately at least its value. Parties desiring to pur- 
chase would not know of private bids, made either to the marshal 
or to the court, nor would they be advised of the proceedings taken 
in court concerning them. If sales under decrees in admiralty can be 
made by the marshal privately, or in any other way than by public 
auction, or can be conducted in open court without notice, and with- 
out the consent of the parties in interest, not only will great confu- 
sion and needless controversies follow, but the rights, privilèges, and 
obligations of bidders, purchasers, and owners will be seriously af- 
fected, and the validity that judicial sales generally imply would be 
greatly impaired. It is quite clear that the requirements of the rule 
41 were not complied with, and, as they were applicable, their non- 
observance bas caused error that nécessitâtes reversai. It may be 
that in some cases a sale by the marshal privately, or a sale conducted 
in open court without notice to the public, will produce advantageous 
results; nevertheless the practice should not be encouraged, because 
it is in dérogation of the rules and will eventually resuit in disorder 
in our court procédure, and loss to litigants in many cases. 

The reasons why but one bid was offered at the second sale, and 
that palpably inadéquate, are not disclosed, and we will not speculate 
regarding them, nor is the motive entirely clear why Moss & Moss 
should refuse to raise the bid of $5,000, or décline to bid $10,000, 
the sum required by the marshal, and then within a very f ew days 
thereafter submit an oiïer privately for $11,000 for the same property. 
The parties so acting were doubtless moved by purposes of their own ; 
but we are not to infer therefrom that another effort by the marshal 
to make a public sale would hâve been a failure, nor are we justified 
thereby in ignoring the provisions of well-considered and long-estab- 
lished rules of procédure. 

We are unable to sustain the suggestion that the sale was in effect 
conducted by the marshal, who was in fact présent, and who after- 
wards made the deed to the purchasers. That officer had given no 
notice that the sale would then be made, and the public was in entire 
ignorance of the fact that it was then being consummated in the 
court. The marshal was présent, but he did not conduct the sale, 
which was entirely under the control of the court. The proceedings 
were in open court, the conditions were unusual, the court was em- 
barrassed by a situation unique and likely never to be duplicated, and 
we doubt not the learned judge acted conscientiously, actuated solely 
by a désire to be fair and just to ail. 

The authorities cited by appellees (Monte Allègre, 9 Wheat. 616, 
6 L. Ed. 174, and Rose's Code of Fed. Proc. § 1287b) relating to sales 
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in admiralty are not in the least in conflict with the conclusion we hâve 
reached. The proceedings, and the sale referred to, in the Monte 
Allègre had been conducted under the practice we hâve alludied to. 
Questions relating to the rights of purchasers under judicial sales, 
as also the duty and the liability of the marshal, were discussed and 
disposed of ; but no intimation is given that the sales under which such 
rights and liabilities arose should not hâve been conducted with ail 
the formalities required by law. 

The decree of the court below accepting the bid of the appellees 
Moss & Moss, and making sale to them of the tugboat for $11,O0j, 
was irregular and will be reversed ; the deedi of sale of the vessel made 
by the marshal, which in fact did not pass a perfect titlë, will be set 
aside; this cause will be remanded, with directions that the same be 
proceeded with in the court below as may be proper, as its condition 
will then suggest and demand, and as the respective interests of the 
parties may require. 

Reversed. 



In re BAKER. 
(Circuit court of Appeals, Sixth Circuit May 3, 1910.) 

No. 2.008. 

1, CouETS (I S66*) — Exemptions— Law Goveeninq. 

The right of a bankrnpt to exemptions under Bankr. Act July 1, 1808, 
c. 541, § 6a, 30 Stat. 548 (U. S. Ooiup. St. 1901, p. 3424), is to be deter- 
mlned by the law of the state as construed by its highest court, if such a 
coustruction bas been clearly giyen. 

TEd. Note.— For other cases, see Courts, Cent Dig. §| 954-957, 960- 
968; Dec. Dlg. § 366.*] 

* BaNKEUPTCT (§ HQQ*) HOMBSTEAD EXEMPTION— KENTUCKT STATUTE. 

Ky. St § 1702 (RusseU's St § 4001), exempts as a homestead "so much 
land including the dwelllng house and the appurtenances owned by debt- 
ors who are actual bona flde housekeepers with a famlly, résident In thls 
commonwealth, as shall not exceed In value one thousand dollars ; but 
thls exemption shall not apply * * * if the debt or liability existed 
prior to the purchase of the land." Section 17()5 (RusseU's St § 4664), 
provides that where the real estate In the opinion of the appralsers is of 
greater value than $1,000, and not divisible without great diminution of 
Its value, it shall be sold, and $1,000 of the proeeeds shall be paid to the 
debtor to enable him to purchase another homestead. Held, under the 
construction placed on such provisions by the Court of Appeals of the 
State, and the libéral rule of interprétation also announced by such court, 
which gives a debtor a reasonablè tlme after acquiring unimproved land 
to couvert the same Into a homestead, that where a bankrupt witbin a 
few days before his bankruptcy acquired by descent an undivided interest 
in certain unimproved lands, not capable of division, and the proeeeds of 
such interest when sold, were less than $1,000, the bankrupt was eutltled 
to the same as a homestead exemption ; his intention to use the money to 
acquire a homestead being unquestioned. 

[Ed. Note. — Fbr other cases, see Bankruptcy, Cent. Dlg. § 668; Dec. 
Dig. § 396.*] 

S. Homestead (§ 56*) — Natube and Extent of Right— Kentuckt Statutb. 

Under the homestead statute of Kentucky, as construed by the Court 
of Appeals of the state, the fact that a debtor bas received the value of 

•For otlier cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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one homestead exemption from the prooeeds of land sold does not debar 
him from the right to the exemption of another homestead, subsequently 
acquired, after he bas expended such proceeds, as against the same debts. 
[Ed. Note.— For other cases, see Homestead, Cent. Dig. §§ 81, 82 ; Dec. 
Dig. i 56.*] 

4. Homestead (§ 13*)— Kentuckt Statute— Eitect of Résidence on Wife's 
Land. 

Under the homestead statute of Kentucky, as construed by the Court of 
Appeals of the state, the fact that a debtor is llving wlth his famlly on 
land owned by his wife does not debar him from the right to claim a 
homestead exemption in lands of his own. 

[Ed. Note. — For other cases, see Homestead, Cent. Dig. § 14 ; Dec. Dig. 
5 13.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Kentucky, in Bankruptcy. 

In the matter of E. H. Baker, bankrupt. Pétition by the bankrupt 
for revision of an order of the District Court. Reversed. 

O. M. Rogers, for petitioner. 
S. W. Tolin, for respondent. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is a proceeding to revise in 
matter of law a judgment denying to the petitioner a homestead ex- 
emption in certain real estate. The petitioner was adjudged a bankrupt 
under voluntary proceedings begun July 31, 1908. He presented with 
his pétition and schedules his claim to the exemption under section 
1702, Ky. St. (Russelî's St. § 4661). His real estate consisted of an 
undivided one-fifth interest in three parcels of land, which descended 
to him upon the death of his brother in June, 1908. The lands were 
neither improved nor susceptible of partition ; and the trustée in bank- 
ruptcy, under order of the référée made in November, 1908, sold the 
interest of the bankrupt in the lands for $926, and set apart the whole 
of the proceeds of sale to the bankrupt as exempt in lieu of his claim to 
a homestead. Prior to the bankruptcy proceedings some of the peti- 
tioner's creditors, whose claims antedated the inheritance, commenced 
suits in attachment and otherwise to subject the land to the payment of 
thèse debts. Thèse creditors objected to any allowance of a homestead, 
and the order of the référée was set aside by the court below. 

In view of Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (U. S. 
Comp. St. 1901, p. 3434), the validity of the action of the trustée in 
setting apart the bankrupt's exemption and the rights of the bankrupt 
in that behalf are to be tested by the law of Kentucky. The fédéral 
courts are accustomed in such cases to follow the décisions of the court 
of last resort of the state v/hose laws are so drawn in question. In 
speaking of the Constitution and statutes of Texas respecting home- 
stead exemptions in a proceeding like the présent one in Duncan v. 

*For otber caseï see same topic £ § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Ferguson-McKinney Dry Goods Co., 150 Fed. 269, 371, 80 C. C. A. 
157, 159, Circuit Judge Shelby said : 

"It has been the pollcy of the state of Texas In its Constitution and lég- 
islation, as construed by the décisions of its Suprême Court, to t'avor by lib- 
éral interprétations the exemptions In favor of debtors. Thèse décisions, con- 
struing the state Constitution and statutes, are as binding on this court as 
the Constitution and statutes themselves." 

See.also, McCarty v. Coffin, 150 Fed. 307, 310, 80 C. C. A. 195; 
In re Wood (D. C.) 147 Fed. 877, 878; Huenergardt v. Brittain Dry 
Goods Co., 116 Fed. 31, 33, 53 C. C. A. 505; In re Irvin, 120 Fed. 
733, 734, 57 C. C. A. 147 ; In re Meriwether (D. C.) 107 Fed. 102 ; 
In re Pope (D. C.) 98 Fed. 722; Loveland on Bankruptcy (3d Ed.) § 
177, p. 514. 

Since the fédéral courts cannot administer or distribute exempted 
property as an asset of the bankrupt's estate, or do more than to set 
it apart to the bankrupt (Lockwood v. Exchange Bank, 190 U. S. 294, 
23 Sup. Ct. 751, 47 L. Ed. 1061), this practice of the courts would 
seem to be in accord with the course pursued by Mr. Justice Gray re- 
specting a dower right under the bankruptcy act of 1867 (Act March 
2, 1867, c. 176. 14 Stat. 517) in Porter v. Lazear, 109 U. S. 84, 3 Sup. 
Ct. 58, 27 L. Ed. 865. See, also. In re Pétition of Carrie E. Hays (de- 
cided by this court March 8, 1910) 181 Fed. 674. 

The court below in terms recognized the binding effect in such mat- 
ters of décisions of courts of last resort of the states in which the ques- 
tions arise; but, as we understand his opinion the léarned judge did 
not think any rule of décision on the présent issue was settled in Ken- 
tucky. He said: 

"At the outset I would emphasize that the homestead èxemiition Is pureljr 
statutory. It is createti hy statiite, and It exists only as it is so created. 
The courts cannot adjudge.that to be such an exemption which is not such 
by the ternis of the statute according to thelr Intent and meanlng. They are 
concerned solely wlth determinlng what that true intent and- meaning is. 
This court however, is not entlrely free to do this. Itis limited by any con- 
struction of the st.atute put forth by the KentucUy Court of Appeals, at least ■ 
if it clearly appears that such is its construction, and there is no reason to 
think that in any future case it will not sidhere thei-eto. I recognize' fulïy 
this restriction ui)on nie, and hâve no disposition to go beyond it. But tbe 
proper standpoiut from which to vlew any partlcular construction of the 
statute, by that court, and to détermine a,ccurately just what it Is, is one's 
owh construction. 1 will therefore at the first undertaUe for myself to as- 
certaln the statute's true intent and meànibg."^ 

We of course agrée that where the décisions of the state court are 
in conflict, and point to no definite rule touching the construction of a 
statute of the state, the fédéral courts are quite as much at liberty to 
place their own construction upon the'statute as they would be if the 
state court had not côhstrued it at ail. But if there be a rule of déci- 
sion which is'reasonably clear with respect to a given statute, we think 
the fédéral courts are bound in a case like this to follow the rule, rath- 
er than to undertake to détermine upon their own interprétation wheth- 
er the' state court may not change the rule in the future. The statute 
in question provides that : 

" * * * there shall, ou ail debts or llabllities * * * be exempt from 
sale under exécution, attachment or judgment, exçept to foreclose a mortgage 
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given by the owner of a homestead, or for purchase money due therefor, so 
iimcU land ineluding the dwelling house and the appurtenances owned by debt- 
ors, who are actual bona fide housekeepers with a family, résident in this com- 
niouwealth, as shall not exceed in value one thousand dollars; but this ex- 
eiuptioji shall not apply to sales uuder exécution, attachnient or judgment, if 
the debt or liability existed prior to the pureliase of the land, or of the érec- 
tion of the iniprovements thereon." 

It is further provided in substance by section 1705 that where real 
estate — ■ 

"in the opinion of the appraisers. is of greater value than one thousand dol- 
lars, and not divisible without great diminution of its value, tlien the sanio 
shall be sold, * * * mul one thousand dollars of the nioney * » * 
shall be paid to the défendant to euable hini to pnrchase auother liomestead." 

The first claim tirged on behalf of petitioner is that the Court of 
Appeals has under section 1703 established a distinction between prop- 
erty held by purchase and that held by descent. and that this is espe- 
cially pertinent hère, because, as before stated, the land in question was 
devolved upon petitioner by descent, and the debts in question were 
incurred before that event. This distinction is thus stated in Jewell 
V. Clark's Ex'r, 78 Ky. 398, 399 : 

"The object of this provision was to prevent delitors from purehasing 
homesteads after ereating debts or liabilities and. then clainiing tlie exemp- 
tion against such debts. The nieans with which a homestead w^as purehased 
niight be the very nieans to which the creditor looked for payuient, and gave 
the dehtor crédit which enabled hiin to ereate the debt. * * » But when 
tlie debtor dérives title io the homestead by descent, no iujury is doue to the 
creditor in exenipting the homestead so ac<iuired." 

Jewell V. Glark's Ex'r was decided in 1880. It was approved and 
followed in 1889 in Spratt v. Allen, 106 Ky. 274, 377, 50 S. W. 370. 
The case was also approved by the same court in Dwelly v. Galbraith, 
Ky. Law Rep. 209, Meador v. Meador, 88 Ky. 317, 333, 10 S. W. 
651, Hester v. Lynn, 49 S. W. 431, 20 Ky. Law Rep. 1460, 14C1, and 
again in 1906, in Roberts v. Adams, 96 S. W. 554, 39 Ky. Law Rep. 
848, through citation of Spratt v. Allen and the .statement that ail the 
former décisions of the court are there reviewed; and as late as 1908 
Jewell V. Clark's Ex'r was approved and followed in Burrow v. Max- 
on, 129 Ky. 578, 581, 112 S. W. 661. 

We think it clear that thèse décisions establish the distinction urged 
respecting property acquired by jjurchase and property derived by de- 
scent, and that this renders inapplicable most of the décisions relied 
on by the creditors. It is true that in Meador v. Meador, supra, home- 
stead was denied, but only because the land "descended to the appel- 
lant with a lien upon it, and as against it he is not entitled to home- 
stead." Creager v. Creager, 87 Ky. 451, 9 S. W. 380, was also dis- 
tinguished from the cases laying down the rule mentioned, for the rea- 
son that the indebtedness against the claimant "was created after he 
acquired said property by descent, and he had at no time resided on 
said land as a housekeeper until after the assignée had sold by order 
of court the whole of said lands." But thèse décisions rather empha- 
size than weaken the rule. 

It was, however, successfully objected in the court below that, since 
there were no improvements upon the land in question, it could not be 
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regarded as a homestead witliin the meaning of the statute. In Dwel- 
ly V. Galbraith, supra, Dwelly had inherited an undivided interest in 
10 acres of land from his father. After the death of the father Gal- 
braith caused an exécution to be levied on this undivided interest. Be- 
fore sale was made Dwelly placed improvements on à portion of the 
land with the consent of his brothers and sisters, and moved on it with 
his family, and on the day of sale claimed it as his homestead. On 
this State of facts it was held (5 Ky. Law Rep. 210) : 

"In the case before us the title was derlved by descent, and the appellant 
was entitled to a reasonable time, depending upon the eircunistances, to enter 
and erect Improvements on his share, so as to make it iit to occupy as a 
homestead. Until he neglects a reasonable opportunity to enter, he should 
not be deprlved of liis right to make a homestead out of his patrimony, over 
whlch he has no control till his father's death. This position is supported by 
the analogous doctrine that allows time to sell one homestead and remove to 
another." 

It was held, however, in that case, that the improvements which 
Dwelly had placed upon the unimproved land after the death of his 
father could not be treated as part of the exemption, for the reason 
that the statute (as laid down in Jewell v. Clark's Ex'r) — 

" 'was to prerent debtors from' purchasing homesteads after creating debts or 
liabilities, and then elaiming the exemptioii against such debts,' or erecting 
improvements on their lands after «reating debts, perhaps to purchase the 
very material with which the improvements are made, or by reason of which 
he is enabled to erect them, and then claim their exemption." 

In Spratt v. Allen, supra, the deceased mother of Spratt had been 
seised of land in which her son inherited an undivided interest of one- 
twelfth. At the time of his mother's death he was living on land owned 
by his wife, and later he moved with her intù the house formerly occu- 
pied by his mother, and lived there until the tract was partitioned. 
This occurred within a few months, and there was assigned to him 11 
acres. He built a house on the portion so assigned to him, but the 
property was afterwards sold under an exécution in favor of Allen. 
The debt in question was incurred prior to the death of Mrs. Spratt. 
Say the court (106 Ky. 277, 50 S. W. 271) : 

"One to whom land descends has a reasonable time after he thus acquires 
an Interest in it to move upon it and claim a homestead therein." 

In Roberts v. Adams, supra, the facts were so nearly like those of 
the présent case, so far as concerns this question, that we think it 
sufficient simply to quote the conclusion reached (96 S. W. 554, 29 
Ky. Law Rep. 849): 

"This court has uniformly malntained a distinction, in construing the 
homestead statute, between land acquired by purchase and that acquired by 
descent. As to the flrst, the statute Is not available as against debts arising 
before purchase; but the contrary rule applies with référence to [land] ac- 
quired by descent As to this the debtor is giveu a reasonable time in which 
to couvert his Inheritance into a homestead. What is a reasonable time, 
where the intention to convert is présent, is a matter of fact. In the case 
under considération the debtor could not occupy the land as a homestead for 
two reasons: First, it was unimproved and rough land, unsuitable for a 
home; and, second, he only owned an undivided interest In the tract which, 
not being divisible with out materially déprécia ting its value, its sale as a 
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whole was necessary. Therefore we conelude that a reasonaWe time, within 
the meaning of the rule under discussion, was such tlme as the land could be 
sold by judicial procédure and the price divided among the owners." 

Thèse décisions are criticised by the court below as coing beyond the 
terms of the statute, and the last one also as not being officially re- 
ported. The last suggestion is, of course, correct; but the report 
must hâve been reasonably accurate, because the opinion appears to 
be clearly in accord with those décisions which admittedly were re- 
ported officially. We venture to Suggest with déférence that the other 
criticism is not conclusive. The pertinent language of the statute is : 

"So much land Including the dwelling house and appurtenances owned by 
debtors, who are actual bona flde housekeepers with a famlly, résident In thls 
commonwealth, as shall not exceed in value one thousand dollars." 

The words "including the dwelling house and appurtenances" would 
seem to be precautionary language, used to avoid possible exclusion of 
improvements in valuation, rather than necessarily to require the ac- 
tual existence of such improvements. The whole language (including 
section 1705 [Russell's St. § 4664]) is apparently open to the interpré- 
tation that, where land is involved at ail in an exemption, the législa- 
tive intent is to allow an exemption in real property equal to a value 
of $1,000, no matter whetherit comprises land alone, or land and im- 
provements. This is but in consonance with the rule of interprétation, 
announced by the Court df Appeals, that the homestead laws should be 
liberally construed. Roark v. Bach, 116 Ky. 460, 76 S. W. 340; Ben- 
nett V. Baird, 84 Ky. 554 ; Green & Sons v, Pennington, 123 Ky. 837, 
841, 97 S. W. 766. 

But above ail, since the Court of Appeals has several times and in 
express terms construed the statute to apply to unimproved land s, we 
do not feel at liberty to refuse assent. We are the more strongly of 
this opinion in this case for the reason that no déniai is made of the pe- 
titioner's avowéd intention to employ his portion of the proceeds of 
sale in securing a homestead, or of his prompt effort to carry out that 
intention. 

It appears that in 1894 petitioner owned a farm in Kentucky, and 
sold it, and removed to Cincinnati ; also that the claims of the présent 
creditors were then existing. It is contended that he is not entitled to 
a second exempted homestead as against those creditors. But it is not 
claimed that the bankrupt has any of the sales proceeds of the farm. 
We think the contention is inconsistent with the décisions of the Court 
of Appeals, which in substance déclare a right in a housekeeper to sell 
one exempted homestead and invest the proceeds in another, equally 
exempt. Baker v. Kash (Ky.) 113 S. W. 820; Green & Sons v. Pen- 
nington, supra. 

The only other objection made by the creditors is that at the time 
the petitioner inherited his interest in this land he was living with his 
wife and family on a farm in Kentucky belonging to her, and so was 
in the enjoyment of a homestead. The truth is, however, that this 
farrtf was valued at only about $8,000, and at the time of the inherit- 
ance there was an order of sale outstanding to subject the farm to 
the payment of a judgment to satisfy a debt of the bankrupt for $5,-' 
000. Whether the sale was made, and anything saved to the family 
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out of the procpeds, does not appear. But the complète answer îs 
stated in Spratt y.,Allen, 106 Ky. 377, 50 S. W. 271: 

"It Is only at the death of hls wlfe, If at ail, that a husband can clalm a 
homestead in her land. Whllst the wife lives, the husband is no more enti- 
tlèd to havé asslgned to him out of her land a homestead, as exempt from the 
payment of hls debts, than he would out of that owned by anybody else. 
Summers y. Spriggs [35 S. W. 1033] 18 Ky. Law Rep. 206. The exemption 
which the law glves him Is of his ovvn prbperty, not that of hia wlfe. Her 
property Is not Uable to the payment of hls debts. Johnson v. Kessler, 87 
Ky. 460 [Ô S. W. S94]." 

We do not feel called upon to comment on ail the distinctions urged 
by learned counsel to exist between a number of the décisions cited 
in this opinion, and between some of them and others cited in their 
brief . Enough has been adduced to show what we conceive to be the 
plain trend of décision of the Court of Appeals, and also why we re- 
gard those décisions as contrélling in the présent case. 

The judgment of the court below is reversed, with' direction that the 
order of the référée be afïirmed, with costs. 



INTERtOCKING STEEL, SHEÉTING 06; r. FRIESTBDT INTERLOCK- 
ING CHANNBL BAR CO. et al. 

(Circuit Court, N. D. Illinois, N. D. Oetober 5, 1910.) 

No. 28,237. 

1. Patents (51 283, 286*) — Sinr fob Infeingement— Who Mat Maintaih— 

Assignée. 

A suit for infrlngement may be prosecuted by an assignée pendente 
llte, even though the patent may bave explred after suit begun. 

[Ed. Note. — Fot other cases, see Patents, Cent. Dlg. § 454; Dec. Wg. 
S§ 283, 286.* ■■ • 

Persons entltled to sue for Infrlngement, see note to Snead v. Scheble, 
09 G. G. A. 583.] 

2. PATENTS (§ 32S*)-^lNPniNGEMENT— PlLING, . 

The Simon patent, No. 500,780, for an Improvement in métal pillng, 
Is valld, but must be Umited to a hollow or fabrieated beam wlth an 
alternatlng unfabrlcated beam. and Is not infrlnged by the device of 
the Friestedt patent, No. 707,837. 

In Equity. Suit by the Interlocking Steel Sheeting Company against 
the Friestedt Interlocking Channel Bar Company and Luther P. Frie- 
stedt. Decree for défendants. 

Sheridan, Wilkinson, Scott & Richmond (George L. Wilkinson, of 
counsel), for complainant. 

John G. Elliott, for défendants. 

KOHLSAAT, Circuit Judge. This suit involves the validity, pat- 
entable novelty, and infrlngement of the two claims of patent No. 
500,780, granted July 4, 1893, to A. Simon for improvements in pile 
planting, which read as follows, viz. : 

"1. In comblnatlon the hollow beams hàvlng slots extendlng longitudinally 
theréof and the flanged Connecting Irons adapted to pass through sald slots 
wlth theIr flanges Inclosed by the beams, substantially as described. 

"2. In comblnatlon the hollow beam comprlslng an angle Iron and Its op- 

•For other cases see «ame topic & i ntjmber la Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexai 
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posiug part arranged to leave longitudinal slots along Its sides, the trans- 
verse Connecting means to hold the angle Iron and its opposing part together 
to form the hollow slotted beam and the flanged Connecting iron, the flanges 
«f which are fltted to the space between the slotted slde of the beams and 
the transverse connections, substantially as described." 

It is contended by défendant that the court is without jurisdiction of 
the cause since the présent complainant acquired title to the subject- 
matter pendente Hte and, as is alleged, subséquent to the expiration of 
the patent in suit. The patent states that the invention had been pat- 
ented in Germany on July 30, 1891, and in Belgium on April 11, 1893. 
It was the judgment of the Circuit Court of Appeals for the Third 
Circuit that, in view of the Convention of Brussels, December 14, 
1900, in force in this country September 14, 1902, United States pat- 
ents do not expire with foreign patents. Hennebique Construction 
Company v. Myers et al., 172 Fed. 869, 97 C. C. A. 289. However 
that may be, it is the law in this circuit that a suit for infringement 
may be prosecuted by an assignée pendente Hte, even though the patent 
may hâve expired after suit begun. Ross v. City of Ft. Wayne, 63 
Fed. 466, 11 C. C. A. 288. The contention of défendants in this re- 
spect is therefore deemed not well taken. 

According to the spécification, the invention consists in an improved 
form of beam or girder combined with spécial irons for Connecting a 
séries of such beams together for use as piling and other similar con- 
structions. The beams or girders are described as hollow "with two 
longitudinal slots, the one opposite the other and associated with I or 
other shaped irons combined in such a way that the latter alternate 
with the beams, the flanged extremities of the irons fitting in the slots 
of the beams and having some play therein, while being inclosed and 
held firmly by the said beams." 

It remained for counsel and witness to claim for the patent the dis- 
tinction of being the only piling which could at the time the patent was 
applied for be constructed f rom standard roU shapes or, as Isham Ran- 
dolph testifies, the only device "that takes certain well-known forms of 
material, puts them together, and applies them to a new use, to which 
they had not theretofore been applied." The complainant insists that, 
in addition to the adaptability of the device of the patent to the em- 
ployment of standard commercial steel beams, it possesses patentable 
novelty, in that it is the only piling constructed of alternating fabri- 
-cated and nonfabricated beams. The advantage claimed for the so- 
called fabricated beam of the patent is that it imparts stiffness to the 
structure. It was not new. As early as 1880 Reeves had obtained a 
patent in England for a hollow beam. He describes his device as 
^uited for sinking submerged constructions. His plan involved the 
forcing of water into an upright hollow beam, whereby it could be 
sunk by gravity. He provides for a séries interlocked in such a man- 
ner as to form a water-tight joint. "When forming a foundation," 
he says, "I sink a number of thèse sections side by side into any form 
in which it is deemed the foundation should be, circular, square, oval, 
•or otherwise." Several other prior devices are shown in the record, 
as, for instance, those of Poulson & Eils, June 6, 1893, for wrought- 
iron or steel columns. The nonfabricated beam is also old in inter- 
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locking cb'mbînation with other nonfabricated beams by means of 
bending the métal back upon itself. . It is found in Herron patent, No. 
335,173, of August, 1885 ; Mcintyre patent. No. 480,885, of November 
29, 1892. The interlocking of I-beams by means of embracing iron 
or Steel clamps, or pièces, is clearly shown in the publication of Hum- 
ber in 1857. Thèse are not shown in the piling art, but their applica- 
tion to that art would hardly involve novelty. In Figs. 7 and 8 of 
the Reeves patent is shown a simple interlocking beam, slotted at one 
end and grooved at the other, having a tube passing down the side of 
the section for the purpose of carrying the water current wherewith to 
undermine and lower the same. Thus it is clear neither section of the 
device of the patent in suit is new. Nevertheless, the record fails to 
show àny such combination as is claimed'; As stated, the hoUow beam 
giyes strength and fixedness to the piling, while the unfabricated mem- 
ber is easily driven into the ground and yet has ail the firmness of 
the hollow beam imparted to it. Thèse features considered, there 
seems to be something of novelty and usefulness in the device. 

In view of the state of the prior art, great advances can hardly be 
looked for. I am of the opinion that the patent is valid for what it 
lays claimto. It must, however, be limited to the hollow or fabricated 
beam and its alternating unfabricated beam. There is no foundation 
for the claim that it covers every device which can be constructed from 
standard steel beams. With this limitation, can it be said that defend- 
ant's device infringes? The latter is manufactured in accordance with 
patent Np. 707,837 granted to défendant Friestedt August 36, 1903, 
and cpnsisted of a standard form of roUed channel bar to which is 
bolted angle or Z-bars at a point somewhat removed from the flanges 
of thé channel bar, thus forming a slot for the flange of the adjacent 
channel beam, I-beams are not used. The part which it is claimed is 
the équivalent of çomplainant's hollow beam is open on one side. Of 
the arms of the Z-bars which combine with the flange of the channel 
bar to form the slot, one is bolted on to the chanrtel bar and the other 
is free. The channel bar is thus for the greater part of its channel 
unsupported and cannot f ail to lack the firmness and rigidity of the 
Simon hollow beam. The gênerai strength or firmness of defendant's 
device would seem to be about half that of the Simon hollow beam, 
or, at any rate, much less. 

Every effort is made in the drawings, the spécification, and the 
claims to show an inclosed, four- sided hollow beam as one of the 
menibers of the combination. The n bar, as well as the Z-bar men- 
tioned in référence to Figs. 7 and 8, are for the purpose of holding the 
opposite members of the hollow beam in position, and not for the pur- 
pose of forming a slot. Friestedt's Z-bar serves no other purpose than 
to form a slot. 

The défendant has for six or eight years beeri placing its device on 
the market, and has effected sales aggregating some 37,000 pièces as 
against 3,000 made by complainarit, which used about 1,800 in its 
business and sold only 200. 

Everything considered, there is no good ground for holding that 
défendant infringes, and the bill will be dismissed for want of equity. 
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MISSOUKI, K. & T. RY. CO. v. McCRARY et al. 

(Circuit Court, W. D. Missouri, W. D. August 16, 1910.) 

No. 3,372. 

1. INJUNCTION (§ 42*) — SUB.JECTS OF RELIEF— UKI-AWFri. COSTRACTS. 

Ttie unlawful sale of railroncl tickets by a "scalper" will be enjoined, 
not so mucli for the protection of a railroad eouipaiiy, as for tl)e protec- 
tion of the public. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 42.*] 

2. iNJXJNCTioN (§ 225*) — Violation— I/Sfenses—Decoy. 

It is no défense to contempt proceedings for the violation of a judg- 
ineut of an injunction against the unlawful sale of railroad tickets by a 
"scalper" that the sale in question was to a decoy. 

[Ed. Note.^For other cases, see Injunction, Dec. Dig. § 225.*] 

3. Injunction (§ 232*) — Violation— Punishment. 

Where, afte-r an injunction was served on a "scalper' against the un- 
lawful sale of railroad tickets, his counsel in open court solemnly prom- 
ised that, if the proceedings could be stayed, he would in good faith in 
the future obey the law and observe the injunction, but he subsequently 
willfully violated it, he will be punished by imprisonmeut in the county 
jail. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 519-528 : 
Dec. Dig. § 232.*] 

In Equity. Suit for injunction by the Missouri, Kansas & Texas 
Railway Company against Harry A. McCrary and others. Contempt 
proceedings for violation of injunction. 

Ellison A. Neel, Lathrop, Morrow, Fox & Moore, Brode B. Davis, 
and Samuel W. Sawyer, for complainant. 

John E. Wheeler, for R. B. Hawes (Harry Havves). 

_ SMITH "McPHERSON, District Judge (orally). The court hav- 
ing heard the évidence and the admission of the parties, and hav- 
ing considered ail of the record of the case, which is made a part here- 
of, the court states that the questions of law and controversies with 
référence thereto in the opinion of this court hâve been fully and final- 
ly settled by the Suprême Court of the United States in the case of 
Bitterman v. Railroad Co., 207 U. S. 205, 28 Sup. Ct. 91, 52 E. Ed. 
171. It was pursuant to the opinion of the Suprême Court in the case 
referred to that this court, while I was presiding, issued the writ of 
injunction herein; the writ running against this particular défendant 
now before the court and others. 

It seems to the court that the défendant and his counsel lose sight 
of one of the main propositions. It is not simply a question of 
whether the railroad company is subjected to damage of and by it- 
self. It is a matter in which the public has a great concern. Courts 
are cognizant of the fact that, generally speaking, it is the more ig- 
norant class of persons, those least accustomed to travel as a gênerai 
proposition, who can be induced to buy a ticket of thèse folks called 
"scalpers." They do not know, oftentimes at least, what is a good 
ticket and what is not. They usually find an advertisement and signs 

•For otlier cases see same topic & S nhmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
182 F.— 26 
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of thèse scalpers, and by the arts of persuasion and other inducements 
they buy thèse scalpers' tickets; the motive of the pufchaser being 
the réduction in price. And it frequently happens that thèse ignorant 
persons will buy thèse tickets, which are out of date or spurious, re- 
quiring the crime of forgery to make them apparently good. And ig- 
norant people will get on trains and will be ejected by the conductor, 
and oftentimes they are in great distress by having no money with 
which to proceed on their journey. They come back to the ticket 
scalper only to be told that the scalper knows nothing about it, some- 
times denying ail knowledge of the transaction ; and the poor person 
has parted with his money, and there he is with nothing but expé- 
rience. 

The law not only allows, but requires, the railroad companies dur- 
ing conveniênt hours to hâve on sale legitimate tickets, which, when 
paid for, constitute a contract for the carrying of the person, and 
which, if violated by the railroad company, the purchaser of the 
ticket, the passenger, has a complète remedy at law for a breach of 
the contract, aggravated in damages if he is ejected from the train. 
Persons ordinarily accustomed to trave! buy their tickets there, know- 
ing their rights, and knowing the redress they will hâve if the corpo- 
ration violâtes the contract and refuses to carry the person. So it 
follows that it is not simply a question of how much damage the rail- 
road company suffers, but for the protection of the public that thèse 
men who hâve no right nor authority to sell tickets, persons who sus- 
tain no contractual relations with the railroad company, cease their 
practice. They get tickets from persons who hâve no right to sell 
them, and thèse ticket scalpers know that the parties hâve no right to 
sell them, and they know that they bave no right to purchase them. 
But, in the face of such facts, they do purchase them, knowing that 
the crime of forgery must follow, namely, the forging of the name 
of the party who got the ticket at a réduction, tickets spld for thèse 
excursions and entertainments over the country, ticlièts sold for what 
they call "Homeseekers' " excursions and "Homecôming" excursions 
and kindred occasiçns for the sale of tickets at reduced fare, tô be 
used within a limited time and by the particular party purchasing the 
same, and it is not the purpose and not the contract that thèse tickets 
can theri be picked up and hawked about on the streets for sale to ig- 
norant persons. It is for the protection of the public a good deal more 
than it is for the protection of the railroad company. The railroad 
company can protect itself by the conductor refusing to honor the 
ticket after investigation. The ticket itself can be an identification of 
the purchaser of the ticket, just as the signature to drafts and checks 
and notes; but if a railroad company asserts its right, and the con- 
ductor détermines that this is a forgery, and the pârty who would be 
the would-be passenger is not the person to whom this ticket was sold, 
and for the purpose sold, the company through its conductor and em- 
ployés on the train can eject the passenger. Then see what hardship 
follows. Some ignorant man or some ignorant woman is ejected from 
the train, subjected to ail kinds of harassments and oppression, 
amounting almost to cruelty, and that places the railroad company in 
a bad plight for being a party to such oppression. That is no redress 
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to the would-be honest purchaser who seeks to ride and is made to 
believe that this ticket would entitle him to passage. 

Such are the views of the Suprême Court as I understand it, and 
therefore become my views, taken from the Bitterman Case, decided 
as lately as December two years ago. 

Now it is urged that this party is not in the wrong because this 
ticket vvas sold to a decoy. Now in a case closely akin to this by an- 
alogy is the post office case. They are coming up hère at every term 
of court, as the Assistant United States Attorney who is hère présent 
well knows, and I know, and the members of the bar know. The post 
office inspectors are advised that some one is guilty of déprédation of 
the mail, and the inspectors are put to work, and by a process of 
élimination they eliminate the clerks and carriers who are under sus- 
picion, and finally get it down to two or three persons who are under 
suspicion, and they furnish the proof , not by what has been donc, but 
by decoy letters. The person who will take hold of a decoy letter will 
be presumed to be the party who has committed thèse déprédations in 
the past. 

Now in this case there was a decoy, a man who was in the détec- 
tive service. He represents himself to be a would-be passenger froni 
Kans,as. City to Chicago. This défendant was suspected of being 
in the unlawful business. Without the slightest trouble this man 
purchased a ticket, made good by the défendant from Kansas City 
to Sedalia, then by thé use of this spurious ticket over the complain- 
ant's road, from Sedalia to St. Louis. The fact that he was some- 
what confused at first when on the witness stand is a matter of no 
conséquence in my judgment, because it is conceded hère that the Mis- 
souri, Kansas & Texas Railway has no line east of the Mississippi 
river. It does hâve a line from Sedalia, Mo., to St. Louis, Mo. It is 
conceded that the Chicago & Alton Railroad Company has a line from 
St. Louis, Mo., to Chicago. But the defedant has been required 
to show cause in a proceeding for contempt, and in his gênerai dé- 
niai, it is not stated that this man is not engaged in this business. 
So that it must be assufned that he, after going out of business for a 
time, comes back again and concludes that he will engage in this busi- 
ness that has been arinounced as unlawful by the injunction. Why 
doesn't he deny it? He is required to show cause. He has a place 
down hère on Ninth street, advertises the place, makes it attractive 
to would-be purchasers of tickets, inveigling people into his place of 
business. That is not denied. What has he those signs there for ? 

The resuit is the court adjudicates him guilty of contempt, and 
adjudges that he be confined in the county jail for 90 days and pay 
ail the costs of this action. I make this judgment one of imprison- 
ment because heretofore, and since the injunction was served on him, 
in open court by counsel who then represented him, it was solemnly 
promised that, if the proceedings could be stayed, he would in good 
faith in the future obey the law and observe the injunction. He now 
shows himself to be a willful violator. Nothing short of imprison- 
ment will teach many that the law and decrees of the court must be 
obeyed. 
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CAPEWELL HORSH NAIL CO. v. GR.EEN et al. 
(Circuit Court, N. D. New York. October 20, 1910.) 

1. Tbade-Marks and Tbade-Names (§ 58*) — Infringement— Horre NAria. 

Complalnant, a manufacturer of horse nails, adopted a trade-mark, eon- 
sistlng of a check figure formed of Intersectlng Unes impressed on tlie 
under or bevel face of the heads of the nails. Défendants manufactured 
a nall of substantially the exact form of complalnant's nall, and to thé 
eje uot distiugulshable thereffdm. On the bevel face of tiie head of de- 
fendants' nall was placed a check 'mark Ilke complalnant's, covering two- 
thlrds of such bevel face In the form of two triangles, whlch check waa 
dlvided by an Interposed triangular smooth surface coverlng the remainj 
ing third of the bevel face. HeJ(i,that défendants' mark wâs calculated 
to decelve purçhasers, and so resèm'bled complalnant's mark as to con- 
' stitute an Infringement "■ ^ 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §f 66, 67; Dec. Dlg. § 58.'»] 

2. Tbade-Makks and Tradr-Names (| 93*) — Use— License— Evidence. 

In a suit to restrain infringement of a trade-mark, évidence heîd Insuf^ 
flcient to sustain défendants' burdèn of proving à verbal license to use 
complalnant's mark. 

[Ed. Note. — For other cases, see Trade-Marks ànd Trade-Names, Dec. 
Dlg. § 93,*J ' 

In Equity. Siiit by the Capewell Horse Nail, Company against Ed- 
ward M. Green and others to restrain an alleged infringement of 
complalnant's common-law trade-marl^, usedjn,^ the manufacture and 
sale of horse nails. Decree for complainant. 

Edmund Wetmore and Oscar W. Jefifery.for éomplainant. j 
Robert W. Hairdie, for défendants. ! ■■ 

RAY, District Judge. The validity and character of complainant's 
trade-mark was passed upon by this court in Capewell Horse Nail 
Co. V. Mooney, 167 Fed. 575, affirmed by Circuit Court of Appeals 
173 Fed 836^ 9,7 C. C. A. 248. We hâve hère the same évidence 
given in that case, with some in addition, and nothing to the con- 
trary, and the holding is that the complainant is, and since 1893 has 
been, the owner of the trade-mark. The , complainant's trade-mark 
covers the bevel face of the head of the horseshoe nail, and is a dis- 
tinguishing mark. With that mark upon the nail, it is everywhere 
and easily recognized as complainant's nail. It ca:nnot be successfully 
contended, however, that the complainant is entitled to ail check 
marks of every shape, form, and description; as, for instance, if de- 
fendant should make use of a small cross covering say one-third uf 
such bevel face, the cross made up of lines crossing each other either 
at right angles or diagonally, so as to form a check mark, I should be 
disinclined to hold it an infringement. There the cross would be the 
distinguishing or characteristic feature. 

But this is not what the défendants do. They make a nail of sub- 
stantially the exact form of complainant's nail, and to the eye not dis- 
tmguishable from it, and on the bevel face of the head place a check 
mark like complainant's covering two-thirds of such bevel face in the 

•F^r otber cases aee same toplc & 9 numbeb in Dec. & Am. Di£s. 1S07 to date, & Rep'r Indexes 
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form of two triangles, which check mark is divided by an interposed 
triangular smooth surface covering the remaining third of such bevel 
face. In my judgment, following the trade-mark, purchasers and 
users would not suspect that this nail was made by any other than 
the Capewell Company. Knowing the Capewell trade-mark, and look- 
ing at the défendants' nail, a purchaser or user would assume it to be a 
Capewell nail, unless specifically informed that nail s with a check 
mark on the beveled side of the head, such check mark being formed 
of three triangular spaces, two check marked andi the third one inter- 
posed plain, were not Capewell nails, but those of the Hoopeston 
Company. Such a close copy and imitation, within ail the authori- 
ties, is an infringement. It tends to confusion and déception. The 
resemblance is such as to deceive an ordinary purchaser giving such 
attention to the nails and the marks thereon as such a purchaser or- 
dinarily gives, and cause him to purchase the one supposing it to be 
the other. 

But it is said that défendants' nails are put up in packages, boxes, 
or cartons, with the name of the dealer thereon, and that one pur- 
chasing a package, box, or carton is informed by the name on the 
package that the nails are not Capewell's. This may be so in some 
cases, and may not be so. It is matter of common knowledge that 
manufacturers make and put up goods of ail kinds, nearly, in boxes or 
packages for customers who are retail dealers, marked with the name 
of such customer or retail dealer, and with nothing except the trade- 
mark' on the goods themselves to indicate the maker. This is shown to 
be the practice of the Hoopeston Horse Nail Company. Enos & San- 
derson, of Bufifalo, N. Y., and John G. Merkel Company, of Newark, 
N. J., are supplied by the Hoopeston Company with nails of its make 
having (on the nail) the check mark complained of, put up in pack- 
ages marked "Enos" and "Merkel Spécial," respectively, with nothing 
to indicate they are of the Hoopeston make. So soon as the package 
is open andI the nails displayed in store or shop, they at once pass 
for or are easily passed off as Capewell nails. Mistake, déception, and 
fraud are easy,, and the use of this mark complained of is entirely un- 
necessary. Purchasers and users understand that the names on pack- 
ages do not necessarily indicate the maker, but also understand that 
the trake mark or, name on the articles themselves do. 

The défendants say they hâve a license, verbal, from the Capewell 
Company to use the mark, and that the complainant is estopped to 
complain of their use of the mark complained of, having consented 
thereto, acquiesced therein, and led the Hoopeston Company to manu- 
facture and put on the market large quantifies of thèse nails and invest 
large sums of money in the business. The burden of establishing this 
alleged défense was on the défendants, and I do not think they hâve 
sustained it by a prépondérance of satisfactory évidence. The évi- 
dence, being contradicted, and in some aspects improbable, fails to 
convince the mind. 

A Mr. Hamilton, the secretary and treasurer of the Hoopeston Com- 
pany, says that in September, 1907, after that company had learned 
that the Capewell Company complained of the use by it of this check 
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mark on the beveled face of the head of the nail (covering the entire 
face), he saw Mr. A. W-. C. Williams, the manager of the Capewell 
Cotnpany, at the office of the Capewell Company, in Hartford, Conn., 
and that in that interview something was said in regard to the marking 
now in use by the Hoopeston Company on its Peerless nail head. 
Hamilton says: 

"Mr. Williams called niy attention to a card that liad been sent eut l)y the 
Hoopeston Horse Nail Company, which had beèn sent In to hira by one of 
their salesmen, shovving a change in the marking of the nail, and calllng the 
attention of the trade to It. Mr. Williams spoke of having reeelved niy letter, 
and stated that he was very mueh pleased with the action taken by the com- 
pany, and I theu assured hlm that it was not the intention of our company to 
infrlnge upon the trade-mark of his company or any other company; that we 
could not afford to do so, and that we felt gratefnl to him for calling our 
attention to this infringenient. and that he had a card there showing the dif- 
férent marklngs, and no objections were raised to the markings of the new 
nail by Mr. Williams." 

The card in question reads as follows : 

"Peerless Horse Nails. Caution. It having been repeatedly brouglit to our 
attention that inferior nails were being susbtltuted for our 'Peerless,' because 
of similar marking under the head, we hâve changed our mark to make it 
more distinctive, that our numerous customers uiay be protected in gettiug 
the best Hoopeston Horse Nail Co., 

"Hoopeston, 111." 

This card, which défendants say they were sending out to the 
trade, had printed thereon the figure of two horse nails ; one, under 
the head "old mark," being a Chinese copy of the complainant's nail, 
and the other, under the head "new mark," being the same as the 
other, except that the check mark on the bevel face is divided into 
the three triangles, the intermediateone not being checked. The card 
itself emphatically states that the Hoopeston Company has changed its 
mark to make it more distinctive ; that is, to make the check mark 
covering the bevel face of the head more distinctive. The Hoopeston 
Company claims the old check mark as its mark, and has made the 
change to make it more distinctive. The Capewell Company was 
then engaged in litigation to establish this check mark as its com- 
mon-law trade-mark, and it is not crédible that Williams, the man- 
ager of the Capewell Company, would hâve expressed contentment 
or satisfaction with the issue of such a card by the Hoopeston Com- 
pany. 

This would hâve been an admission that the check mark was not 
the trade-mark of the Capewell Company, but the mark of the Hoopes- 
ton Company, and an acquiescence in that company continuing to use 
it when made "more distinctive." Mr. Williams dénies the alleged 
conversation, and dénies that this card was présent at the talk he did 
hâve with Hamilton. It is oath against oath in any event. But Sep- 
tember 29, 1909, after the décision of the Mooney Case by the Circuit 
Court of Appeals, above referred to, the Capewell Company wrote 
the Hoopeston Company, calling attention to their infringement and 
requesting its discontinuance. October 2, 1909, the Hoopeston Com- 
pany replied, but neither made nor indicated any çlaim that the Cape- 
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well Company had at any time or in any manner consented to its 
making or putting on the market the nail now in question, or ac- 
quiesced in its doing so. I find other facts and circumstances tend- 
ing to the conclusion that the complainant company never assented 
to or acquiesced in the making of the nail complained of. I find that 
this défense is not sustained by a fair prépondérance of évidence. 

The resuit is that there will be a decree for the complainant, sub- 
stantially as prayed for, with costs. 



LORRAINE MFG. CO. v. OSHINSKT et aL 
(Cil-cuit Court, S. D. New York. May 13, 1010.) 

1. Evidence (§ 450*) — Written Contbact— Ambiouous ïebms— Explanation 

— "At"— "At Nov. 15th." 

A mémorandum of sale provlded that the goods should lie delivered 
at speclfied dates thereafter. designated as "June 1.5/30," "May 15/30," 
"July 1/15," and "at Nov. lôth." It was conceded that tbe phrase "at 
June 15/30" meant between June 15th and June 30th. Held that, since 
"at," when used both as to time and place, often means "near," or 
"about," the phrase "at Nov. I5th" was ambiguous, and did not neces- 
sarily mean on Nov. 15th, and hence paroi évidence was admissible to 
explain the same. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 450.* 
For other définitions, see Words and Phrases, vol. 1, pp. 503-59!); vol. 
8, p. 7585.] 

2. Sales (§ 179*) — Condition Phecedent— Waiver— Shortage. 

Where buyers had ample opportunity to know of a shortaga In de- 
livery, haviug the goods and Invoice, they waived the coudltion of full 
delivery, entitling the sellers to recover the priée of the goods delivered, 
under the rule that, where there is only an implied condition, promisors 
who hâve waived conditions précèdent will be held liable, without proof 
of performance by the promisee. 

[Ed. Note.— For other cases, see Sales, Cent Dig. § 4G4; Dec. Dlg. § 
179.*] 

At Law. Action by the Lorraine Manufacturing Company against 
Joseph Oshinsky and another. On motion for a new trial. Denied. 

Dorman & Dana, for plaintifï. 
Adolph Cohen, for défendants. 

HAND, District Judge. The points raised are, first, that the lan- 
guage of the mémorandum was too clear to require any oral explana- 
tion; second, that there was no waiver of the shortage in final de- 
livery. 

As to the first point, the language of the mémorandum was the mills 
"will deliver to you * * * at the specified dates." AU of the 
dates but the last were written as foîlows: "June 15/30," "May 
15/30," "July 1/15." Concededly the phrase "at June 15/30" is some- 
what ambiguous, and both sides admit that it means "between June 
15th and June 30th." What, then, does "at November 15th" mean? 
Must I say that it can mean nothing but "on November 15th"? Of 
course, it does not follow that, because the word "at" may be ambigu- 

•For oUier cases see same topic & S NUMuitu in Dec. & Am. Digs. U07 to da>,e, & Rep'r Indexes 
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ous When used in connection with the date "J"ly 1/15," it must be sd 
also when used with "November loth." Taken literally and verbally, 
however, it hàs no certain meaning at ail. Common usage does not 
employ the phrase "at July ith." What we say is "on July -Ith." 
When we use that préposition in regard to time, I think we normally 
imply a certain latitude, as, for example, "at Christmas," "at Easter," 
"at noon." In thèse we should not, commonly speaking, suppose that 
we mean on Christmas Day, or on Easter Sunday, or on the stroke 
of noon. If we did mean thèse things, it seems to me we should feel 
called on to speak more accurately. The very reason why we say "on 
Christmas Day," not "at Christmas Day," is because we instinctively 
feel it a solecism to combine the intended certainty of time with a 
préposition which may include, not only just that time, but also other 
time near it. 

I cannot say that in this case the phrase "at November 15th" did 
necessarily mean that there was such a latitude, nor can I say that it 
meant only that very day; and that doubt as to just what it certainly 
does mean is precisely the circumstance, if the doubt be just, which 
créâtes the ambiguity requiring oral testimony. Unless I can say that 
the phrase means inevitably on that day, I should not shut out the 
proof. That it was not so understood appears from Oshinsky's own 
testimony, when he says that under the contract the plaintiff could hâve 
made earlier deliveries, which is substantially to say that, while "at" 
could not mean "on or near," it did mean "on or before." Of course, 
his judgment of the meaning is not conclusive on me; but I must say 
it is somewhat persuasive, and, if it did not mean beyond ambi- 
guity "on November 15th," it was clear matter for the jury to say what 
it did mean. 

The authorities corroborate this interprétation of the word "at" : 
That, when used both as to time and as to place, it has a certain lati- 
tude of intent, and means often "near" or "about." Rogers v. Gallo- 
way Female Collège, 64 Ark. 637, M S. W. 454, 39 L. R. A. 636; 
Bartlett v. Jenkins, 22 N. H. 53, 63 ; Hunter v. Wetsell, 84 N. Y. 549, 
554, 38 Am. Rep. 544; United States v. Buchanan (D. C.) 9 Fed. 689, 
691; Minter v. State, 104 Ga. 743, 753, 30 S. E. 989; Rice v. Kansas 
Pac. Ry., 63 Mo. 314, 333. It is quite clear from thèse authorities 
that there is no absolute or verbal necessity of construing "at" as 
strictly équivalent to "on." 

Nor in this contract is there any reason to limit the latitude which 
the word may hâve. As I hâve already said, the phrase is, strictly 
speaking, a barbarism. We simply do not speak in such terms ; nor is 
there any other part of the writing which clears up the ambiguity. 
I shall, therefore, not disturb the verdict on that score. 

The second point is as to waiver, and it is based upon the gênerai 
proposition that the défendant cannot, by his waiver of a condition 
précèdent, subject himself to liability which he did not originally ac- 
cept. Thus, if hère the obligation was to pay for 331, that was the 
only undertaking, and to hold the défendants liable for the delivery 
of 223 pièces is to impose upon them a liability to which they hâve 
never agreed. The objection is fonrially perfect, and substantially 
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idle. In the first place, tliere was hère only an implied condition, and 
notliing is more common than to hold liable promisors, who hâve 
waived conditions précèdent, without proof of performance by the 
promisee. The rule is of gênerai application (Littlejohn v. Shaw, lot> 
N. Y. 188, 53 N. E. 810; Oakland Sugar Mill Co. v. Wolf Co., 118 
Fed. 239, 55 C. C. A. 93), and upon it dépends the right of the seller 
to sue for the priée after acceptance without proof that the goods 
were free from defect. 

The same rule applies to a shortage in delivery. Pittsburgh Plate 
Glass Co. V. Kerlin Bros. Co., 122 Fed. 414, 58 C. C. A. 648 ; Brady v. 
Cassidy, 145 N. Y. 171, 39 N. E. 814. The défendants had ample 
opportunity to know the shortage. They had the goods and the in- 
voice. They made no objection on that score and they waived the 
condition. Of course, they were entitled to stand upon their exact 
rights, and it makes not a particle of différence that their choice of 
that particular time to do so might be thought selfish or répulsive to 
the more gênerons instincts of merchants ; but they were nevertheless 
subject to the rules of just conduct which the law applies to such situ- 
ations, and I cannot see that even this afterthought of their ingenious 
counsel avails them under the facts of the case. 

Motion for a new trial denied. 



In re OLDSÏEIN. 

(District Court, D. Oregon. Oetober 17, 1010.) 

No. 1,632. 

Bankruptct (§ 14*) — Ao,iuDiCATiON—JURisDicTioN— Domicile. 

The banlu-upt act <Act July 1, 1898, c. 541, § 2. 30 Stat 545 ÎTJ. S. 
Comp. St. 1901, i>. 3420]) confers jurisdiction on District Courts to adiudge 
persons bankriipt who hâve had their principal place of business, resided. 
or had their domicile, withln their respective territorial jurlsdictioiis for 
the preceding six months, or the greater portion thereof. The bankrupt 
established his domicile withln the district some time in May, 1910. He 
contlnued to réside there until August 2d, when, being heavily involved, 
and hls property having been attached, he absconded and bas not been 
since heard from. Hls wife aud family contlnued to réside withln the 
district, and on August 17th an Involuntary pétition in banlîruptcy was 
flled agalnst hlm. Held, that under the rule that a domicile once ac- 
qulred is presunied to continue until It is shown to hâve been ehanged, 
there being no évidence of an intent to change the domicile, by objecting 
creditors, the baiikrupt had acquired a domicile withln the district for 
the greater portion of six months at the time of the tiling of the pétition, 
and the court therefore had juris<liction to déclare bim a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. I>lg. § 14.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

In the matter of bankruptcy of Samuel Oldstein, on objections to 
the jurisdiction of the court. Overruled. 

•For other cases see same toplc & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Phillip Herz, for petitioners. 
Roswell Conner, opposed. 

BEAN, District Judge. Involuntary pétition în bankruptcy filed 
August 17, 1910, and resisted by certain creditors of the bankrupt on 
the ground that the court has no jurisdiction because the debtor had 
neither résidence, domicile or place of business within this district for 
the greater portion of six months prior to the filing of the pétition. 
The facts are that for some years prior to April, 1909, the bankrupt 
resided with his family in this state. About that time they moved to 
the state of Washington, and the bankrupt engaged in business at 
Hanford in that state. He continued in business there until about the 
Ist of May, when he concluded to return to Oregon and engage in 
business hère. He thereupon broke up housekeeping, and his wife 
and child caijie to Oregon on the 27th day of April to visit her parents 
at Oregon City. The bankrupt remained at Hanford to dispose of 
his household furniture and pack and ship his merchandise to Port- 
land. The goods were shipped on May 3d, and reached Portland on 
the 6th. The bankrupt came to Oregon about the 3d of May and re- 
mained with his wife's parents at Oregon City until the 13th, when 
he concluded to go into business at Sheridan. He thereupon rented a 
store building at that place, shipped his goods from Portland, and on 
the 21st of that month opened his store for business. His wife re- 
mained with her parents until the 23d of May, when she went to Sher- 
idan, where she and her husband continued to réside until the 2d of 
August, when he, being heavily involved, and his property having been 
previously attached, absconded and has not been heard of since, and 
his présent whereabouts are unknown. 

The bankrupt act (Act July 1, 1898, c. 541, § 3, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3420]) confers jurisdiction upon the District 
Courts tp "adjudge persons bankrupt who hâve had their principal 
place of business, resided, or had their domicile within their respective 
territorial jurisdictions for the preceding six months, or the greater 
portion thereof." 

The évidence shows, and it is undisputed, that the bankrupt actually 
established a domicile in this district some time in May, 1910, the date 
of which it is not necessary to détermine accurately. The domicile 
thus established is presumed to hâve continued down to the filing of 
the pétition notwithstanding his absconding on August 2d. He was 
residing hère at the time with his wife and family. They still re- 
mained in the state, and his domicile is presumed to continue hère 
until an intent on his part to change and acquire a résidence elsewhere 
is shown. A domicile once acquired is presumed to continue until it 
is shown to bave been changed, and, where a change of domicile is 
alleged, the burden of proving it rests upon the person making the 
allégation. In re Filer, 108 Fed. 209. There was no évidence offered 
by the objecting creditors to overcome this presumption or indicate 
any intent on the part of the bankrupt to change his domicile from this 
district or acquire one elsewhere. Ail the évidence shows is that he 
surreptitiously left the town of Sheridan and his family hâve not 
heard from him since. For aught that appears, he may still be in the 
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State or intend to return to his family as soon as his financial diiScul- 
ties are adjusted. 

I am of the opinion, therefore, that the court has jurisdiction, and 
an order of adjudication will be entered as prayed for in the pétition. 



ROSEXBERGER v. SHTJBERT et al. 
(Circuit Court, W. D. Jllsisourl, W. D. November 3, 1910.) 

No. 3,525. 

1. DiscovEEY (§ 80*) — Fedebal Statute— REQuir.iNG Production of Books 

IN Actions at I>aw. 

Rev. St. § 724 (U. S. Comp. St. 1901, p. 583), whlcli provides that "in 
the trial of actions at law" the fédéral courts may on motion require a 
party to produce books or wrltlngs in his possession whlch oontaln évi- 
dence pertinent to the Issue in cases and under clrcumstances where he 
might be compelled to produee the saine by ordinary rules of proceedlng 
In chancery, confers power on the courts to require a party to produce 
books before as well as at the trial, where It would be required on a bill 
of dlscovery, but not otherwise. 

[Ed. Note. — For other cases, see Dlscovery, Cent. Dlg. §§ 103, 105 ; Dec. 
Dig. § 80.*] 

2. DiSCOVERY (§ 97*) FEDERAI, STATCTE — ReQUIRING PRODUCTION OF BOOKS 

IN Actions at TjAW. 

To authorize a fédéral court to require a party to produce private 
books and papers for the insiiection of his adversary before trial in an 
action at law, under Rev. St. § 724 (U. S. Comp. St. 1901, p. 583), it must 
be shown, not only that they contaln évidence pertinent to the issues, but 
that they are in the possession or under control of the party agalnst 
vFhom the motion is made, and that the movlng party cannot secure the 
évidence from any other source. 

[Ed. Note. — For other cases, see Biscovery, Cent. Dlg. §§ 122-125; Dec. 
Dig. § 97.*] 

3. DiscovEKY (§ 80*) — Définition. 

"Dlscovery" is the diselosure by the défendant of facts, tltles, docu- 
ments, or other things, whlch are in his e.x;clusive knowledge or posses- 
sion, and whlch are necessary to the party seeking the dlscovery, as a 
part of a cause of action pending or to be brought in another court, or 
as évidence of his rights or title in such proceedlng. 

[Ed. Note. — For other cases, see Dlscovery, Cent. Dig. §§ 103, 105; Dec. 
Dlg. § 80.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2093-2095.] 

Action by J. C. Rosenberger against Lee and Jacob Shubert. On 
motion to require production of books. Sustained in part. 

A. N. Gossett, Clyde Taylor, and K. C. Reed, for plaintiff. 
Frank Hagerman and Kimbrough Stone, for défendants. 

VAN VALKENBURGH, District Judge. This is an application 
by plaintiiï, under section 724, Rev. St. (U. S. Comp. St. 1901, p. 583), 
for a rule upon the défendants to produce, before trial, for the inspec- 
tion of plaintiiï, certain books and papers, and for permission to take 
copies of entries therein ; the case now being at issue. It is alleged 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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that the books and writings sought contain évidence pertinent to tlie 
issue; that they are necessary to the plaintiff in the préparation of 
his case for trial. The books and papers desired are a certain book 
or books, commonly known as a "weekly statement book," kept during" 
the period from September 4, 1908, down to the fiHng of the motion, 
to wit, September 30, 1910; the same being alleged to be a complète 
original record of ail of the income and expenses of said theater for 
said period; also a certain pass book or pass books with the New 
England National Bank of Kansas City, Mo., showing deposits made 
from time to time and day to day by the défendants of the income 
from the Shubert Theater^the allégation being that no moneys were 
deposited for said défendants in such bank, except sttch moneys as 
were deriyed from the opération of said theater. Also thèse books are 
said to be in the possession and under the control of one Earl Stew- 
ard, as gênerai agent of said défendants. 

The plaintiff was attorney for the défendants in a certain cause 
begun in this court wherein one O. D. Woodward and others were 
complainants and the Shuberts were défendants, which was subse- 
quently appealed to the Circuit Court of Appeals for this Circuit, 
resulting in a decree causing the complainants to deliver to the défend- 
ants herein the possession, control, and management of the Shubert 
Theater in Kansas City, Mo., and practically abrogating the contract 
theretofore existing between the complainants in that case and thèse 
défendants. This is a suit upon quantum meruit for the recovery of 
a balance of attorney's fées claimed to be due from défendants to 
plaintiff. Plaintiff desires the information sought to be obtained 
through the instrumentality of this motion for the purpose of show- 
ing the amount in controversy in the former action and the fînancial 
abiHty of the défendants to pay the fées sued for. This motion is re- 
sisted by the défendants upon two grounds : (a) That section 734 does 
not authorize inspection of the books of the opposing party before 
trial; and (b) that plaintiff is not honestly making this motion for any 
reason which could be within the purview of the statute, that this is 
an attempted invasion of the business secrets of défendants by one 
who is inimical to their every interest, and that no such showing is 
made as would entitle plaintiff to the relief sought. 

Section 734, upon which this motion is founded, is as follows: 

"Sec. 724. In the trial of actions at law, the courts of the United States 
may, on motion and due notice thereof, require the parties to produce books 
or writings in their possession or power, which contain évidence pertinent to 
the issue, in cases and under clrcumstances where they mlght lie compelled 
to produce the same by ordinary rules of proceedlng In chancery. If a plaln- 
tifC fails to comply wlth such order, the court may on motion, glve the Ilke 
judgment for the défendant as in cases of nonsult ; and if a défendant faits 
to comply with such order the court may, ou motion, glve judgment agahist 
him by default." 

There has been much conflict of opinion on the question whether this 
section authorizes an order for the production before trial of books or 
writings. It must be conceded that the weight of authority is to the 
effect that the fédéral courts in civil actions at law may, in proper cases, 
order production of books and writings containing pertinent évidence, 
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not only at the trial, but after the joining of issue and before trial, 
for inspection, in order to prépare for trial. Practically ail decided 
cases up to that time are collected and discussed by Judge Bradford, 
of the district of Delaware, in the case of Bloede Co. v. Joseph Ban- 
croft & Sons Co. (C. C.) 98 Fed. 175. The court in that case arrived 
at the conclusion that under proper circumstances the party is entitled 
to inspection before trial, and may take copies and make abstracts un- 
der the order and direction of the court. This case was followed by 
Lacombe, Circuit Judge, in Gray v. Schneider (arising in the Southern 
district of New York) 119 Fed. 474. And again in Carpenter et al. 
V. Winn, 165 Fed. 636, 91 C. C. A. 301, the Circuit Court of Appeals 
for the Second Circuit took occasion to approve the doctrine an- 
nounced in Bloede v. Bancroft, supra. The opinion per curiam says : 

"The décisions rendered in différent districts are not liarmonious. A very 
full review of thèse décisions will be found in Bloede v. Banorot't (C. C.) 98 
Fed. 175, where it was held that production of the books In advance of trial 
could be required. Slnce that décision, however, the Circuit Court of Ap- 
peals In the Thlrd Circuit has held the other way. Cassatt v. Mitchell Goal 
& Coke Co., 1,50 Fed. 32, 81 C. C. A. 80, 10 L. R. A. (N. S.) 99. A majorlty of 
us are in accord with the reasoning and conclusion in Bloede v. Bancroft, 
and since the practice there approved has been the praetlee in thls circuit 
for several years, and is in harmony wlth the provisions of the state Code of 
Procédure, we are unwllling to adopt the conclusions of the Circuit Court of 
Appeals of the Thlrd Circuit. Moreover, the welght of décisions in the différ- 
ent circuits seems to be in accord wlth Bloede v. Bancroft. It is unfortunate, 
perhaps, that there should be dlverslty in the practloe In différent circuits ; 
but the ïemedy for that would be au application for certlorarl to the Suprême 
Court." 

This court is advised that this case is now in the Suprême Court 
upon such writ. 

In Cassatt et al. v. Mitchell Coal & Coke Co., 150 Fed. 32, 81 C. 
C. A. 80, 10 L. R. A. (N. S.) 99, the Circuit Court of Appeals for the 
Third Circuit held that section 724 does not confer the power to re- 
quire a party to produce books before trial. If a party to an action 
at law desires inspection of books in his adversary's possession before 
trial of action, he is left to his chancery remedy by filing his bill for 
discovery. This conclusion is based largely upon the following con- 
sidérations : First, from the wording of the section, which authorizes 
fédéral courts to make orders for the production of books or writings, 
not "in actions at law," not "in proceedings in actions at law," but "in 
the trial of actions at law," from which it is argued that to require 
such production before the trial would be placing a strained interpréta- 
tion upon the meaning of the language used. Attention is therein 
called to the fact that a court of chancery had the power to require a 
party to produce books or writings in a case in which that court was 
called on to administer relief as well as to compel discovery, either 
before or at the final hearing, and that, therefore, the language of the 
section under review seems to restrict the remedy in this case to pro- 
ceedings at the hearing. Second, it is urged in that case that : 

"If the order be to produee at the trial, and the party agalnst whoni It is 
made falls to comply therewlth, or, producing the books, inslsts that they 
are not admissible, the ruling of the court awardlng judgment agalnst the 
defaulti^g party for nonproductlon, or its ruling on the uuestion of the admis- 
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sibility p( the books, may be the stibjeet of a blU of exceptions and be re- 
viewed on a writ of eri'or bringing up the final judgment in the action. But 
if thé order be to produce before the trial, and the party against whom it is 
made defaults, how can judgment of nonsuit or judgment by default be eu- 
tered? A judgment must be founded on, a record that will support it. An 
order to produce before the trial constltutes, at common law, no part of the 
record of the action. Neither can it be èxcepted to. It Is well settled prac- 
tlce in our fédéral courts that the asslgnœents of error in an action at law 
are founded only on the record of the case and the bill of exceptions taken in 
the course of the trial." 

The court further says : 

■"An order toproduce before trial, if It be disobeyed, will be whoUy nuga- 
tory, for the rèason that the penalty prescrlbed by the section^ — the entry of 
.ludgmetit against the disobedlent party— cannot be lawfully imposed. If this 
be not so, theh an erroneous rullng of the court made at the trial upon an 
order to produce at the trial may be corrected by an appellate tribunal, while 
it cannot be in the case of an erroneous rullng concerning an order to pro- 
duee before trial." 

This for the reason, as it is said, that such an order cannot be re- 
viewed on a writ of error, because it constitutes no part of the record. 
This very matter, however, was brought before the Circuit Court of 
Appeals for review on a writ of error upon an order of the Circuit 
Court requiring the défendants to produce the books and papers de- 
scribed in the pétition before trial at a specified time and place for the 
inspection of plaintiff, with leave to the plaintifï to make copies thereof. 
The court construed this to be a final, décision reviewable on a writ of 
error. It is true that the application for the rule there took the form 
of a pétition, which was met by answer, and the Court of Appeals 
treated the order below as a final décision of ail the matters involved 
in that proceeding, which is described as collatéral to and independent 
of the action at law. It was, however, a proceeding expressly based 
upon section 724 of the Revised Statutes. 

The same court, in Pennsylvania R. R. Co. v. International Coal 
Mining Co., 156 Fed. 765, 84 C. C. A. 421, held: 

"An order made by a Circuit Court under Rev. St. § 724,' requiring a party 
to an action at law to produce books or writings at the trial, is an interlocu- 
tory and not a final order, and is not reviewable on a writ of error prier to 
final judgment in the cause." 

The court further says : 

"That under the rule to show cause the objections of the défendant to the 
power and jurisdlction of the court to make the order were heard and over- 
ruled, whether prematurely or not, does not preclude the défendant f rom tak- 
ing 'exceptions to the ruUngs of the court at the trial, requiring obédience to 
the order, or concerning the admissibllity of the books.' Such exceptions and 
the rulings thereon can clearly be made a part of the record of the case, and 
subject to the opération of a writ of error sued out on its final décision. It 
follows, thérefore, that the order of the court below complained of was one 
of those subsidiary orders, the legallty and proprlety of which must be deter- 
mined at and during the progress of the trial ; that it was interlocutorj', and 
not final, and thérefore not reyiewable by this court on writ of error." 

It would seem, thérefore, that the argument of the Circuit Court 
of Appeals of the Third Circuit that section 724 does not confer au- 
thority to produce books and writings before trial, because of the 
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fact that such order could not be reviewed, is shorn of much of its 
force by the action and expressions of that court in the two cases last 
above cited. From what has been said it would seem that a judgment 
of nonsuit or by default would be such a final order as would support 
a review, and that an objection at the trial to the production of the 
books and papers, and to the admissibility of the évidence therein con- 
tained, would préserve in the record of the whole case a question for 
the review of the appellate court, and that such a criticism should not 
render the law inoperative to effect the production of such books and 
papers for inspection before trial, provided such procédure is other- 
wise unobjectionable. 

The section provides that the court "may require the parties to pro- 
duce books or writings in their possession or power, which contain 
évidence pertinent to the issue, in cases and under circumstances where 
they might be compelled to produce the same by the ordinary rules of 
proceeding in chancery." This would seem to apply to ail such cases 
and circumstances, and ail such ordinary rules of proceeding. The 
cases uniformly point out that this is a summary proceeding in actions 
at law, intended to take the place of and do away with the more in- 
direct procédure of filing bills of discovery. 

In Finch v. Rikeman, 2 Blatch. 301, Fed. Cas. No. 4,788, Judge 
Betts said: 

"The plain limitation to the rlght to the interposition of this court tiy glv- 
ing final judgment is that the application by a party for the production of 
papers be one whlch a court of equity would sustaiu on a bill of discovery." 

In U. S. v. Youngs, 10 Ben. 264, Fed. Cas. No. 16,783, Judge Choate 
said : 

"The référence in the statute to proceedlngs in chancery, evidently meaning 
by bill of discovery, is not used as llmiting or designating the parties against 
whoni the power of the statute may be invoked. It appears merely to and is 
used to deflne the cases and circumstances under which the power will be 
exercised ; that is to say, the évidence niust be of that kind which eau be 
compelled by a bill of discovery, and thè circumstances necessary to be shown 
upon a bill of discovery as to the relevancy of the évidence and the necessity 
for its production, etc., must be shown to conipel its production on motion." 

And again, in U. S. v. Hutton, 10 Ben. 268, Fed. Cas. No. 15,433, 
the same court said : 

"The right of one party in a suit to demand an inspection or copies of 
books and papers in the possession of the other, either for the purpose of 
preparing a pleadlng or of preparing for trial, has long been recognized as a 
right which the courts should, in some form and under proijer circumstances, 
enforce. Independently of statutory provisions, the right has generally been 
enforced by bringing a bill of discovery in chancery for the purpose. But to 
avoid the delay and expense of such a proceeding, sta tûtes hâve been passed, 
both State and fédéral, substituting for the bill of discovery a proceeding in 
the action itself, by way of motion and order. The production of books and 
papers is, so far as the fédéral courts are concerned, regulated by Rev. St. § 
T24." 

In Lucker v. Assurance Co. (C. C.) 67 Fed. 18, Judge Simonton 
said: 

"It seems, however, to be a narrow construction of section 724 to liniit its 
opération to the actual trial. Its purpose, clearly, is to provide a substitute 
for a bill of discovery, and to secure at law the purposes whlch such a bill 
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wpuld subserve. Ail the cases recognlze this. On a biU for dlseovery, nec- 
essarily, the facts sought would be discovered before trial." 

To this effect is the great weight of authority that the remedy pro- 
videdl by this section is, in its niost practical application, to be regard- 
ed as a substitute for a bill of discovery. While this section has not 
been construed by our Circuit Court of Appeals, nevertheless it has 
not remained unconsidered at circuit: First, by Judge L,ove in the 
Northern district of lowa, in which he sustained a motion to inspect, 
examine, and take copies, with the view of securing information, and 
offering their contents in évidence. (Gregory v. Railroad Co. [C. C] 
10 Fed. 529) ; and again by Judige Thayer in Exchange Nat. Bank 
of Atchison v. Washita Cattle Co. (C. C.) 61 Fed. 190, in which he 
said : 

"The statute (section 724) says nothing about an order for the inspection 
of papers and permission to take copies of entries, etc. ; but it must be pre- 
sumed that the purpose of conipelling a party to produce his books is to en- 
able the opposite party to examine them, and, if necessary, to make copies of 
entries. Therefore it is reasonable to hold, and the court so décides, that the 
power to order the production of books includes the power to grant an in- 
spection. And so it was ruled by Judge Love in Gregory v. Railroad Co.. 
supra. In some cases it has been declded that, on motions of this kind, the 
proper order to be entered is to requlre the production at the trial. Mer- 
chants' Nat. Bank v. State Nat. Bank, 3 Oliffi. 201, Fed. Cas. No. 9,448; lasigi 
V. Brown, 1 Curt. 401 [Fed. Cas. No. G,993]. Other courts hâve adopted the 
practiee, which seems to be more reasonable, of granting an inspection prévi- 
ens to the trial." 

Further discussion of this disputed proposition would be largely 
académie, in view of the fact that the entire matter is now before the 
Suprême Court of the United States on writ of certiorari. Enough 
has been said, however, to make clear the reasoning upon which this 
opinion is founded, and the further fact that the production of such 
books and papers before trial for inspection in proper cases and under 
proper circumstances is the practiee that may fairly be said to pre- 
vail in this circuit. 

We turn now to a considération of whether the remedy should 
be applied under the conditions existing in the case at bar. It will be 
recalled that the right to require production and to grant inspection 
before trial is founded largely upon the assumption that it was the 
purpose of Congress to substitute this more direct method for the 
more cumbersome procédure of a bill of discovery, Therefore it may 
be assumed that the circumstances and conditions goveming such pro- 
ceedings in chancery should obtain hère. It must be borne in mind 
that the law looks with disfavor upon any undue and unnecessary 
intrusion into the private afïairs and business secrets of litigants, 
and where such a remedy is permitted it must be under clear and ur- 
gent necessity andi the protection of strict safeguard against abuse. 
I ref er again to the language of the court in Finch v. Rikeman, supra : 

"It Is plain, from the language of this statute, that Congress did not inteiid 
to invest in parties litigant an unrestricted rlght to ail wrltten évidence in 
the possession of an adverse party, which mlght be pertinent to an issue in 
a trial at law ; the qualification being explicit that the right is allowable 
only in cases and under circumstances in which the court of chancery, by the» 
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ordinary rules of proceeding in tliat court, would compel the production ot 
books and documents." 

And Judge Choate, in U. S. v. Youngs, supra, further said : 

"And the eircumstances necessary to lie shown upon a bill of discovery as 
to the relevancy of the évidence and the necesslty for its production, etc., 
inust be shown to compel its production on motion." 

In Coit V. North Carolina Gold Amalgamating Co. (C. C.) 9 Fed. 
577, Judge Butler said : 

"Care Is required, and should be observed by the court, to avold unneces- 
sary exposure of a party's prlvate affairs, or Improper prylng into his case, 
by limitlng the order for production and examlnatiou to what is shown to be 
important to the mover's case." 

Judge Love said : 

"It wlU be seen, by examining the foregolng provision, that the court is to 
govern its discrétion by the practice in such cases in chancery." 

And 80 Judge Bradford, in Bloede v. Bancroft, whicli is the lead- 
ing case relied upon as vindicating by its reasoning the right to inspect 
before trial, has this to say : 

"But It wlll not be awarded to gratify mère curlosity, or to enable one 
party to make undue inquisition into the affairs of another. Nor will the 
court extend discovery beyond the légitima te requirements of the case to be 
aided thereby. So, under section 724, production of books or writings is au- 
thorized only so far as they eontain évidence pertinent to the issue. An ex- 
posure of business détails and secrets not pertinent to the issues, to enable 
one to discover dues to guide him in conducting an investigation of possible 
claims or défenses against an adversary, is not to be tolerated." 

In American Banana Co. v. United Fruit Co. (C. C.) 153 Fed. 943, 
Lacombe, Circuit Judge, the writer of the opinion in Gray v. Schneider, 
supra, and one of the bench of the Second Circuit which decided the 
case of Carpenter v. Winn, supra, said : 

"In a proper case a party may be required to produce books and writings 
under Rev. St. § 724, in advance of trial ; but such a direction should only 
be made when the situation is clearly such that in no other way can the 
ends of justice be properly subserved. The 'trial' of an action at common law 
is to be had before a court and jury, and questions as to the admissibillty or 
inadmissibility of individual items of évidence can be ruled on intelligently 
and fairly only by the judge who is presidlng at the trial and is fully in- 
formed as to ail the eircumstances which prior évidence has dlsclosed. It 
puts an unreasonable burden upon a court, already fully occupied, to sit in 
advance of the trial to oversee the clerk with whom papers are deposited, 
and to be called upon summarily and at Intervais to détermine whether some 
particular letter or telegram is one which a plaintiff might fairly inspect, or 
is concerned with matters which are none of plaintiff's business. Sometimes 
no other course can be followed, but such is not the case hère. The aver- 
ments of the complaint, the statements in the affldavits, and the spécifications 
in the notice of motion ail show that the plaintiff is supplied with informa- 
tion amply sufficient to enable it to go to trial and undertake to make ont its 
cause of action by there and then calling for such writings as it needs, pro- 
vided that their présence on the triai is secured by order made under this 
section. The section does not contem plate that plaintiff shall sit down at 
leisure, in the absence alike of court and jury, and durlng days or weeks pré- 
pare and practically put in its side of the controversy, leavlng défendant to 
meet the case thus made in the hurry of the trial." 

182 F.— 27 
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Discovery is defined to be: 

"The disclosure by the défendant of facts, tltles, documents, or other things, 
whlch are in his exclusive linowledge or possession, and which are necessary 
to the party seeking the discovery as a part of a cause or action pending or 
to be brought In another court, or as évidence of his rights or title In such 
proceeding." Black's Law Dlctionary; Mlchle's Encyc. of U. S. Suprême 
Court Reports, vol. 5, p. 350. 

Concerning bills of discovery the Suprême Court has said : 
"The rule to be applied to a bill seeking a discovery from an Interested 
party is that the complainant shall charge In his bill that the facts are known 
to the défendant, and ought to be diselosed by hlm, and that the complain- 
ant is unable to prove them by other testlmony ; and when the facts are de- 
sired to assist a court of law in the progress of a cause, It should be affirma- 
tively stated in the bill that they are vvanted for such purpose. * • * Un- 
less such averments are requlred, Is It uot obvious that the boundarles be- 
tween the chancery and common-law courts would be broken down, and that 
chanceliers would find themselves, under bills for a discovery from au inter- 
ested party, engaged in the settlement of controversies, by évidence aliunde, 
which the common-law courts could hâve procured, under the process of a 
subpœna, In delaying proceedings at law, by pretenses that a discovery Is 
wanted, for the sake of justice, • * * though the défendant might hâve 
availed hlmself of the évidence of third persons, to establlsh the same facts, 
in the progress of the cause." Brown v. Swann, 35 U. S. 497-502, 9 L. Ed. 

5oa 

In the présent case the plaintiff requîtes (1) the bank pass book or 
pass bocks of défendants, showing the entries of deposits made by de- 
fendants in the New England National Bank of Kansas City, Mo., of 
n;ioneys received by défendants from the opération of the Shubert 
Theater in Kansas City, Mo., during the period from September 4, 
1908, to the date of the examination prayed for; (2) the book and 
books of the défendants, conimonly called the "weekly statement 
books," being the books of record regularly kept in the ordinary 
course of business by the local business agent at Kansas City, Mo., of 
said Shubert Theater, and being the books or records wherein are 
usually kept the statements and. weekly reports of the financial re- 
ceipts and disbursements receiveid and paid out in and about the op- 
ération of the Shubert Theater' in Kansas City, Mo., ' covering and 
during the period frohi September 4, 1908, to and including the date 
of the examination, and states that he cannot properly prépare this 
cause for trial without the opportunity to see and examine ail of said 
book or books prior to the commencement of the trial. ' 

It is apparent that such an examihation would place the plaintifï 
in possession of practically every factinci dental to the financial man- 
agement of the Shubert Theater for a period of more than two years, 
its exact contracts with ail theatrical companies, and its percentages 
of profits. The défendants contend strongly against the granting of 
this motion because, as they say, "they regard this entire movement 
as a contemplated invasion of their business secrets by one who is in- 
imical to their every interest." Under such conditions it is incumbent 
upon the court to inquire whether such an urgent necessity exists as 
warrants the examination prayed. It will be observed that upon the 
face of the motion it appears that the substance of ail that is request- 
ed under the first section above, to wit, the bank pass books, etc., can 
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readily be shown from other sources. In addition to this, in their 
memorandijm to the court, counsel for plaintiff say : 

"The production of thèse papers In response to subpœna wIU net give the 
remedy which this statute was intended to give and does give. We are enti- 
tled, in préparation for trial, to kuow whether thèse books will state the true 
and ultiinate facts on this proposition. If they do, then they are the best, 
most concise, and proper évidence. If they do not, then we wili hâve our 
opportunity to produce other évidence of the ultimate facts. This we would 
not hâve, if such books are produced for the iirst time at the trial of the 
case." 

An affidavit bas been produced on bebalf of défendants to the ef- 
fect that during the theatrical season of 1908 and 1909, which ended 
about the 19th day of June, 1909, plaintiiï had full and free access 
to ail the books and papers relating to the business of said Shubert 
Theater, and up to the latter part of May, 1909, kept in close touch 
with that business ; that during February, 1909, the weekiy statement 
book for the year up to that date was in plaintiff's possession for sev- 
eral dfeiys; and that in the latter part of May, 1909, plaintiff was given 
full information concerning the business of said theater up to that 
date. 

Plaintiff, by counter affidavit, states that about February 1, 1909, 
as counsel for the défendants in the litigation then pending, he did 
hâve the weekiy statement book for the then current theatrical season, 
and in that way became familiar with the records up to that time, 
but that he was not examining the books for any purpose, except with 
référence to an application then pending in the Circuit Court of Ap- 
peals, nor with any view to learning the income of the theater for 
use in the présent suit ; that he had no occasion to examine said books 
or records showing the income of the theater after February 1, 1909 ; 
that he did, in May, 1909, hâve a conversation with défendants' agent, 
in which he was told that the theater had been profitable since the 
défendants had been restored to possession. 

From this application itself, and from the mémorandum filed in sup- 
port thereof, it does, however, appear that plaintiff has been so far 
conversant with the business and the books and papers of défendants 
covering the greater part of this period that he understands fully 
where the information he desires is to be found, and is able to point 
out with particularity the books and papers in which it is contained. 
It would seem, therefore, that the motion is justified in the mind of 
the mover by the conception that this statute was intended to compel 
one party, under ail circumstances, to contribute, however unwillingly, 
to the préparation of bis opponent's case, or else by the fear that the 
required books and papers may not be forthcoming, or may not con- 
tain true statements, even though produced at the trial. It is not 
believed that the purpose of this statute was to compel the opposite 
party to contribute unwillingly to the establishment of bis opponent's 
right of action, unless principles of justice, as distinguished from mère 
considérations of convenience, demand the same, by reason of the 
mover's inability to secure the necessary information from any other 
source, either for the préparation of pleadings, or the préparation of 
the case for trial. And I am unwilling, in view of the additional bur- 
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dens that would thuS be throwii upon the court, and the undesira- 
bility of ruiing thus preniaturely, and in advance of trial, upon the 
very substance of the controversy, to extend the office and function of 
this statute beyond those plainly indicated by the purpose of its enact- 
ment. Such does not appear to be the predicament of the plaintitï in 
the case at bar. He should, in any event, fortify himself, by ail the 
évidence at his command, against any showing that may be made by 
the défendants through évidence documentary or otherwise. The 
court, in view of the nice questions afïecting the admission of testi- 
mony that may be raised at this trial, pref ers to express no opinion 
hère as to the rule that will govern the admissibility of such évidence, 
nor to do so, in effect, by supervising and reviewing the rulings of 
the cleric at an examination held, if the motion were to be sustained. 

A'gain, défendants hâve produced the afhdavits of the auditor and 
secretary of the Shubert Theatrical Company, a corporation, to the 
efïect that that company has been the owner of the Shubert Theater 
since Juhe 19, 1909 ; that immediately prior thereto, and from May 
1, 1909, the theater was the property pf the Comstocks Amusement 
Company, a corporation, and was not the property of the Shuberts, 
as individuals or as a firm. In opposition thereto, plaintiff states that 
at the time the former suit was pending he had occasion to inquire 
into the relations existing between the défendants and the Shubert The- 
atrical Company, and thât one ôf the défendants informed him that 
the Sl^ubert Theatrical Company was a corporation used by the de- 
fendants as: a means ahd instrumentality of promoting and conducting 
their owh business, and that the défendants own and control a ma- 
jority of the capital stock of said corporation, are its chief executive 
officers, and control and dominate its corporate policy and acts. This 
was the situation, so plaintiff asserts, some 1,8 months ago. 

The statute provides that the court may require the parties to 
produce books or writings in their possession, or power. It has no 
authority oyer others than parties to the suit, and it myst clearly ap- 
pear to the court that the parties upon whom a rule is made hâve the 
laooks or writings in their possession or power. Concerning this Mr. 
Justice Washington, in Bas v. Steele, 3 Wash. C. C. 381, Fed. Cas. 
No, 1,088, said: 

"The party must entltle himself toithe beneflts of tlie section by showlng 
that the' party was In possession of the papers càjled for. * » * The 
court will reqùire reasonable proof of possession." 

From what is before it the court canhot say with sufficient certain- 
ty at this stage of the prbceeding whether the possession and power 
of thèse défendants over the writings demanded are sufficient to sup- 
port a summary rule to prôduce before trial under pain of the severe 
penalties prdvided in this section. 

For ail the reasons stated, the application for an inspection, and to 
make copies before trial, as prayed, will be dienied ; but, in order 
that there may be no uncertainty that the plaintiff may hâve accès s to 
ail thèse books and writings in the possession and power of the de- 
fendants, or under their control, to such extent as they may be needed, 
and may be desired at the trial as pertinent or material to any issue 
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therein, the motion is granted to the extent of requiring the défend- 
ants, through their agents and employés, whoever the same maybe, 
to get together ail the bocks and papers enumerated in the motion, 
so far as the same may be in their possession or power, or under their 
control, and hâve them présent at the trial. They should hâve in 
court ail such documents fairly within the enumeration of the mo- 
tion, and subject to the order of the court, which will enable plain- 
tifï to show the facts desired, provided the same may be ruled to be 
admissible by the court at the trial ; and this will include ail such 
writings whose disposition the défendants hâve the power to control, 
whether in the hands of agents, employés, or représentatives of dé- 
fendants, at the place of trial or elsewhere. 



HARDING V. STANDARD OIL CO. et al. 

(Circuit Court, N. D. Illinois, E. D. October 25, 1910.) 

No. 28,8C5. 

1. Domicile (§ 2*) — Définition — "Residexce" DIstinguisiied— "Citizen - 

SHIP." 

"Domicile" and "citizen.ship" are substantially gynonymons ternis in 
most cases, but there is a marked distinction between "domicile"' and 
"résidence" ; the term "résidence" indicating a place of abode, whetlier 
permanent or temporary, while "domicile" dénotes a fixed permanent 
résidence, to which, when absent, one has the intention of returning, and 
when there has been an actual removal with intent to make a permanent 
résidence, and the acts of the party correspond with the purpose, the 
change of domicile is completed, and tlie law forces on him the charaeter 
of a citizen of the state where he has ehosen liis domicile, althougli he 
may hâve fonnerly declared that he uevertheless consldered liimself a 
citizen of the state he had left 

[Ecl. Note. — For other cases, see Domicile, Cent. Dig. § 2; Dec. Dig. §2.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2168-2179; 
vol. 8, pp. 7G41, 7642; ,vol. 7, pp. 6151-6161; vol. 8, p. 7788; vol. 2, pp. 
1175, 1176.] 

2. CiTIZENS (§§2, 11*)— "ClTlZENSniP." 

"Citizenship" carries with it the Idea of connection or identification 
with the state, and a participation in its functions, and, as such. implies 
much more tlian résidence. In the Constitution and laws of the United 
States, the terni is generally, if not always, used in a iwlitical sensé to 
designate one who has the rights and privilèges of a citizen of a state or 
of the United States. A change of citizenship is not shown unless rési- 
dence in the old state is in good faith given up and a permanent résidence 
is acquired in a new one. 

iEd. Note. — For other cases, see Citizens, Cent. Dig. §§ 1, 13-15; Dec. 
Dig. §§ 2, 11.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1175, 1176.] 

3. Removal or Causes (§§ 26, 86*) — Pétition — Résidence — "Citizenship." 

An allégation of résidence in a removal pétition is not an allégation of 
citizenship in the state where résidence is alleged. "Citizenship," as 
used in the removal laws and the jurisdiction stiitute of 1875, means 
résidence with the intention of permanently remaining in a particular 
place. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 60- 
63, 170-174; Dec. Dig. §§ 26, 86.*] 

•For other cases see same toplc & § ntimber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. WoBDS AND Phrases— "RESIDENCE." 

A person cannot be a reaident of two states at the saine Unie, slnce 
résidence Is the act of residlng or dwelling In a place for some continu- 
anoe of tlme ; the act or state of belng seated or settled in a place, The 
term "résidence" Is flexible in Its meanlng, and may be glven a restrlcted 
or enlarged meanlng aecordlng to the connection In whlch It Is used. It 
Involves, however, the Idea of i>ermanency and fixed intention to remain, 
so that an allégation of résidence in one state Implles nonresidence in 
another. 

B. WoEDS AND Phbases— "Résidence"— "lNHABiTANCY"—*'lNHABrrANT." 

"Ibhabitancy" and "résidence" are synonymous terms ; an "Inhabîtant" 

«f à place being one who ordinarlly is personally présent there, not mere- 

ly.in itinere, but as a résident and dweller thereln. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 4, pp. 

3594-S604 ; vol. 8, p. 7687.] 

6. CiTizENs (§ 11*) — "Change of Oitizenship"— Eléments. 

A "change of cltlzenship" Involves an intention to make the chanse, 
actual reraoval accoàipanièd by permanent résidence in a new home with 
the intention of remainlng there permanently, and the intention of return- 
Ing there whenever absent. 

[Ed. Note. — For other cases, see Cltizens, Dec. Dlg. § 11.* 
For other définitions, see Words and Phrases, yol. 2, pp. 1051-1050; 
Tol. 8, p. 7599.] 

7. OiTizÉNS (§ 10*)— Change of Citizenship— Evidence. 

Evidence held insufficlent to shovif a change of cltlzenship of compiain- 
ant from Illinois to Califonila. 
[Ed. Note.— For other cases, see Citlzens, Dec. Dlg. § 10.*] 

Bill by George F. Harding against the Standard Oil Company and 
others. On issue of citizenship; Denied. 

William J. Ammen, for complainant. 

Mayer, Meyer, Austrian & Platt, for défendants. 

SANBORN, District Judge. The removal pétition was amended 
pursuant to order granting leave (170 Fed. 651), and an answer filed 
denying that the complainant was in fact when this suit was com- 
mencedi, in October, 1907, a citizen of California, and not of Illinois, 
as alleged in the amended pétition. A large amount of testimony was 
taken on this spécial issue, much of it in open court. Défendants 
sustain the burden of proof. 

Mr. Harding, whose citizenship is in question, is over 80 years of 
âge. He is a lawyer of marked ability. From his father he inherited 
a large amount of real estate in several counties in Illinois, other than 
Cook, in which the city of Chicago is situated, Winnebago, Lake, 
Montgomery, McDonough, Iroquois, Douglas, Mercer, Peoria, War- 
ren, and Henderson counties. Many years ago he located in Chicago, 
where he practiced law and acquired considérable real property, also 
becoming interested in the Firemen's Insurance Company andi other 
business matters. 

During the year 1889 his wife left him, and on February 3, 1890, 
filed her suit for separate maintenance in the circuit court for Cook 

*For other casea see same topic & S NVMbËfi in Dec. & Am. CIgs. 1907 ta date, & Rep'r Indexe» 
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county, 111., resulting- in a decree for separate maintenance and ali- 
mony July 26, 1897. The case was most vigorously litigated, es- 
pecially as to the amount and payment of alimony. In its varions 
stages it is reported in 40 111. App. 202 ; 79 111. App. 590, 621 ; 10.5 
m. App. 363 ; 120 111. App. 389 ; 144 111. 588, 32 N. E. 206, 21 L. R. A. 
310 ; 180 111. 481, 54 N. E. 587 ; 180 111. 592, 54 N. E. 604, and 205 111. 
105, 68 N. E. 754. The last proceeding in court was March 27, 1905. 

At the commencement of this proceeding Mr. Harding's home was 
2536 Indiana avenue, Chicago. He continued to live there until May 
15, 1895, when he claims to hâve removed to San Diego, Cal., and 
which he still claims as his résidence and domicile. At this date he 
owned a large amount of real estate in Chicago, heavily incumbered, 
as well as the country property, was still interested in the insurance 
Company, and was a party to a number of important lawsuits. He 
says, however, that he had reason to believe that his suit with his wife 
was practically terminated through a stipulation then recently offered 
by him to his wife, leaving only the amount of alimony in dispute, and 
that none of the other litigation would trouble him. He was not in 
good health and thought a change of his home to Calif ornia would be 
bénéficiai. He therefore turned over his business office to his son, 
George F. Harding, Jr., gave him a power of attorney to attend to 
ail his business, terminated his membership in ail the Chicago clubs 
to which he belonged, except the Chicago Athletic Club, parted with 
ail his horses and vehicles, gave up his political activities in Chicago, in- 
stalled his daughter Béatrice in his house, gave his son authority to 
sign his name to checks on his bank account, and "generally pulled up 
ail my relations in Chicago, and they never hâve been restored in 
any way in any direction." 

Before stating the facts on which complainant bases his claim to 
citizenship in California, the law governing questions of citizenship 
and résidence in the fédéral courts should, for the sake of clearness, be 
cited. It is insisted for Mr. Harding that he became a citizen of Cali- 
fornia in 1895, and, once having changed his domicile, it continues un- 
til the acquisition by him of another is clearly shown ; and, although 
he has not been in California for nearly eight years, yet there is no 
proof that he has reacquired his former Illinois citizenship, having no 
home there, and spending no time there except when compelled to do 
so in litigation to which he is a party, pending there. It is further 
contended that, as the courts of California hâve held him to be a rési- 
dent there, his citizenship is established, and the presumptioi* of its 
continuance. It is necessary, therefore, to state the law as to citizen- 
ship or domicile and résidence or inhabitancy, and then to recite the 
facts established by the évidence. 

The words "citizenship," "résidence," "domicile," and "inhabitancy," 
as used in fédéral statutes, hâve often been defined by the United 
States courts, with almost entire agreement; although the décision of 
a particular case may vary with its circumstances and the mental con- 
stitution of the judge. Chinese Tax Cases (C. C.) 14 Fed. 338, 344. 
"Domicile" and "citizenship" are substantially synomynous terms, in 
most cases. Collins v. Ashland (D. C.) 112 Fed. 175; Penfield v. 
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Chesapeake, etc., Co., 134 U. S. 351, 10 Sup. Gt. 566, 33 L. Ë5I. 940, 
where a person was domiciled in New York but resided in Missouri. 

"There Is a marked distinction between domicile and résidence. The term 
'résidence' simply indicates tlie place of aliode, whetlier permanent or tempo- 
rary: 'domicile' dénotes a fixed, permanent résidence, to whlcti, when absent, 
one bas the intention of returning." Corel v. Chicago, etc., Co. (C. C.) 123 
Fed. 452, 454. 

In Mitcliell v. United States, 21 Wall. 352 (22 L. Ed. 584), the court 
say: 

"'Domicile' has been thus defined: 'A résidence at a particiilar place, ac- 
oompanied with positive or presumptive proof of an intention to remain 
there for an unlimited time.' By the term 'domicile,' in its ordinary accepta- 
tion, Is meant the place where a person lives and has his home. A place 
where a person lives is taken to be his domicile until facts adduced establish 
the contrary. » * * a domicile, once acquired, is presumed to continue 
until it is shown to hâve boen changed. Where a change of domicile is al- 
leged, the burden of proving it rests upon the person niaking the allégation. 
To constitute the new domicile two things are indispensable: First, résidence 
In the new locality ; and, second, the intention to remain there. The change 
cannot be made except facto et auirao. Both are alike necessary. Either 
without the other is iusufïicient. Mère absence froni a fixed ho:ne, however 
long continued, cannot work the change. There mnst be the animus to change 
the prior domicile for another. Until the new one is acquired, the old one re- 
mains. T?hese principlesare axiomatic in the law upon the subject." 

"When there has been an actnal removal with intent to make a permanent 
résidence, and the aets of the party correspond with the purpose, the change 
of domicile is completed, and the law forces upon hini the character of a 
citizen of the state where he has chosen his domicile, although he may bave 
formerly declared that he nevertheless considered himself a citizen of the 
State he has left" Pacific, etc., Co. v. Tomipkins, 101 Fed. 589, 41 C. C. A. 
488. 

"Citizenship" implies much more than "résidence" It carries 
the idea of connection or identification with the state, and a participa- 
tion in its functions. Daniel, J., in Dred Scott v. Sandford, 19 How. 
476, 15 ly. Ed. 691. It applies to a person possessing social and politi- 
cal rights, and sustaining social, political, and moral obligations. Dan- 
iel, J., dissenting, in Rundle v. Delaware, etc., Co., 14 How. 80, 14 L,. 
Ed. 335. In the Constitution and laws of the United States the term 
is generally, if not always, used in a political sensé to designate one 
who has the rights and privilèges of a citizen of a state or of the 
United States. Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, 30 
E. Ed. 766. A person may be a citizen of a state but not of the 
United States ; as, an alien who has declared his intention to become a 
citizen^ and who is by local law entitled to vote in the state of his rési- 
dence, and there exercise ail other local functions of local citizenship, 
such as holding office, right to poor relief, etc., but who is not a citi- 
zen of the United States. Taney, C. J., in Dred Scott v. Sandford, 19 
How. 405, 15 L. Ed. 691 ; Slaughterhouse Cases, 16 Wall. 74, 21 L. Ed. 
394. An allégation of résidence in a state does not show citizenship 
therein. Continental Insurance Co. v. Rhoads, 119 U. S. 237, 7 Sup. 
Ct. 193, 30 L. Ed. 380; Everhart v. Huntsville Collège, 120 U. S. 223, 7 
Sup. Ct. 555, 30 L. Ed. 623 ; Denny v. Pironi, 141 U. S. 121, 11 Sttp. 
Ct. 966, 35 L. Ed. 657; Shaw v. Quincv M.in. Co., 145 U. S. 444, 12 
Sup. Ct. 935, 36 E. Ed. 768 ; Bicycle Stepladder Co. v. Gordon (C. C.) 
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57 Fed. 529 (Jenkins, C. J.) ; De La Montanya v. De La Montanya (D. 
C.) 158 Fed. 117. Change of citizenship is not shown unless résidence 
in the old state is in good faith given iip, and permanent résidence in 
the new one acquired. Chicago, etc., Co. v. Ôhle, 117 U. S. 12'3, 6 
Sup. Ct. 632, 29 L. Ed. 837. 

The distinction between "citizenship" and "résidence" is illustrated 
by the cases cited by the Suprême Court in Galveston, etc., Co. v. 
Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248. Picquet v. 
Swan, 5 Mason, 35, Fed. Cas. No. 11,134, is one of them, in which 
Judge Story held that a citizen of Massachusetts, residing in France, 
was not an inhabitant of the United States. Judge Story said : 

"A person might lie an inhabitant without being a citizen; and a citizen 
might not be an Inhabitant, though he retain his citizenship. Alienage or 
citizenship is one thing; and Inhabitancy, by which I understand local rési- 
dence, animo manendi, qiilte another." 

Another of the cases cited approvingly is Jopp v. Wood, 34 Beavan, 
88, where 25 years' absence and doing business in India did not change 
the domicile of a Scotchman. Another is In re Capdeviîle, 2 H. & C. 
985, as to a Frenchman who had resided and done business in England 
39 years without losing his French domicile. 

"Citizenship, as used in the law under considération (the jurlsdiction stat- 
ute of 1875), uieans résidence with intention of reinaii)lng permanently at 
that place. A niau may réside in a state for an indeflnite period of time with- 
out becoming a citizen." Wlnn v. Gilmer (C. C.) 27 Fed. 817. 

The domicile and citizenship were held to hâve been changed. 

A person cannot be a résident of two states at the same time. Rési- 
dence is the act of residing, abiding, or dwelling in a place for some 
continuance of time ; the act or state of being seated or settled in a 
place. 

" 'It may happen that one may hâve two places of résidence. In one of which 
he résides duriiig one portion of the year. In the other during the remaining 
portion. In such case the place at which he happens to be constitutes his 
résidence so long as he is there, and ceases to be such as soon as he leaves 
It for the other place.' " Baker, J., in Zebert v. Hunt (O. 0.) 108 Fed. 449, 
U. S. C. C, Dlst. of Indlaua. 

By this rule a citizen of Illinois might hâve his summer résidence 
at his summer home at Lake Geneva, Wis., and his winter résidence 
at his winter home in Florida or Pasadena. 

"The term résidence is flexible, and may be given a restrlcted or enlarged 
meaning consldering the connection in which it is used. It Involves, however, 
some idea at least of pernianencv and fixed Intention to remaln." WilUng- 
ham v. Swift & Co. (C. C.) 1G5 Fed. 223. 

An allégation of résidence in one state implies nonresidence in an- 
other. Zebert v. Hunt, supra ; Lawrence v. Southern Pac. R. Co. (C. 
C.) 165 Fed. 241. 

Inhabitancy and résidence are synonymous. Bicycle Stepladdier Co. 
v. Gordon (C. C.) 57 Fed. 529. 

"An inhabltant of a place is one who ordinarily is personally présent there ; 
not merely in itinere. but as a résident and dweller therein." Holmes v. R. 
Co. (D. C.) 5 Fed. 523. 
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In Sharon v. Hill (C. C.) 26 Fed. 337, the distinction between "citi- 
zenship" and "résidence" is discussed at some length by Judge Deady. 
Among other things, he said : 

" 'Cltizenshlp' and 'résidence,' as has often been declared by the courts, are 
not convertible terms. Parker v. Overman, 18 IIow. 141, 15 L. Ed. 318; 
Robertson v. Cease, &7 U. S. 648, 24 L. Ed. 1057 ; Grâce v. American Cent. Ins. 
Co., 109 U. S. 283, 3 Sup. Ct. 207, 27 L. Ed. 932; Prentlss v. Barton, 1 Brocli. 
389, Fed. Cas. No. 11,384. Citizensliip is- a status or condition, and is the 
resuit Of both act and intent. An adult person cannot beeome a citizen of r 
State by simply intending to, nor does any one beeome such citizen by niere 
résidence. Tlie résidence and the intent must coexist and correspond ; aud 
though, under ordinary circumstances, the former may be sufflcient évidence 
of the latter, it is not conelusive, and the contrary may always be shown : 
and, when the question of citizenship turns on the intention with which e 
person has resided in a particular state, his own testimony, under ordinary 
circumstances, is eutitled to great weight on the point." 

It was admitted by the plaintiff in the Sharon Case that he had re- 
sidted in CaUfornia for a long time, but he testified that he never in- 
tended to beeome a citizen of Cahfornia or cease to be a citizen of Ne- 
vada. It was held that he was a résident of the former and citizen of 
the latter state. The foUowing décisions approve the rule of the 
Sharon Case: McDonald v. Salem, etc., Co. (C. C.) 31 Fed. 577; 
Collins V. Ashland, supra; Eisele v. Oddie (C. C.) 128 Fed. 941. 

The déclarations or statements of a person of his intention are not 
conelusive. Winn v. Gilmer (C. C.) 27 Fed. 817; Rucker v. Bolles, 80 
Fed. 504, 25 C. C. A. 600 ; Alabama, etc., Co. v. Carroll, 84 Fed. 780, 
28 C. C. A. 207 ; Corel v. Chicago, etc., Co. (C. C.) 123 Fédl. 452. 

"On a change of domicile f rom one state to another, citizenship may dé- 
pend upon the intention of the Indlvldual. But this intention may be more 
satisfaçtorlly shown by acts than déclarations. An exercise of the right or 
suffrage is conelusive ou the subject." Shelton v. Xiffln, 6 IIow. 185, 12 L. 
Ed. 397. 

Upon the question of domicile, usually coextensive in meaning with 
citizenship, the Suprême Court, in Mitchell v. United States, 31 Wall. 

353 (22L. Ed.584), say: 

"Among the circumstances usually relied upon to establish the animus 
nianendi are déclarations of the party, the exercise of political rights, the 
paymcnt'of personal taxes, a liouse of résidence, and a place of business." 

In many of the state courts "résidence" and "citizenship" are re- 
garded as, convertible terms; but the fédéral courts hâve adopted a 
différent rule, as clearly shown by the cases cited. 

A change of citizenship, then, involves three éléments, the inten- 
tion to make the change, actual removal accompanied by permanent 
résidence in the new home with the intention of removing there per- 
manently (animus manendi), and the intention of returning there when- 
ever absent (animus revertendi). In this case the intention to make 
the change is supportedi by repeated and long-continued déclarations 
by Mr. Harding, although his acts raise doubt even on this élément; 
while his actual removal, permanent résidence in California, animus 
manendi and animus revertendi relating to California, find very little 
support in the proofs. 
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Concerning Mr. Harding's déclarations of intention to change his 
résidence f rom Chicago to San Diego, and his most positive testimony, 
there is ample proof in support of such intent. It is true that quite a 
nuinber of written instruments were put in évidence, signed by him 
May 15, 1895, reciting his résidence in Chicago. But a large number 
recite his résidence in San Diego. There is also some testimony, as 
well as certain circumstances, which make it possible to suppose that 
he desired to obtain résidence in California so that he might there 
obtain a divorce and defeat his wife's alimony. He strenuously dé- 
nies this, and, even if it were clearly shown, would not prevent his ac- 
quiring another citizenship, if he actually did remove and make his per- 
manent home in San Diego. 

Mr. Harding had a sister, Mrs. Mary vSchneider, hving in San 
Diego. She lived in a small house which she had owned for some 
years. They had had very little social intercourse for a long time. 
He had his wife's lawsuit and several large cases on his hands, but 
seems to hâve thought he could get rid of this litigation, or that it 
would not seriously trouble him. This proved to be a great mistake. 
He was not in good health, suiïering from a very painful and annoy- 
ing aliment common to elderly men, not alarming in its nature, but 
which grew worse until he was finally reiieved by an opération, per- 
formed in Paris in 1905. His real estate in Chicago was mortgaged 
for ail it was worth, and he wished to turn it over to his son George, 
who had shown évidence of business ability, and who has since made 
good. His farm property was in the hands of compétent agents .so 
that it could be safely left to them. So, as he testifies, he proposed to 
change his résidence to San Diego, attracted by its wonderful climate, 
where he could be ont of doors ail the year, and escape the rigors of 
winter in Chicago. He was also free from family entanglement, so 
far as a change of résidence was concerned. His wife lived apart 
from him. His children had reached maturity, at lea.st those who ad- 
hered to his cause in the family dispute. Two boys, George and Ab- 
ner, and one diaughter, Béatrice, sided with him ; the others with the 
mother. So far as his intention to change his résidence is concerned, 
therefore, it is supported by the évidence. We shall see, however, to 
what extent hé was able to carry out that intent. 

The évidence of the fact of removal is not as clear as that of intent, 
but more so than that relating to the acquisition of a new permanent 
home. He left Béatrice in charge of his home at 2536 Indiana ave- 
nue, Chicago. George also lived there, he not having married until 
December, 1896, and Hving at other places until 1902, when Béatrice 
left the home upon her own marriage. Mr. Harding disposed of his 
horses and carriages, and gave up ail his clubs in Chicago, except the 
Chicago Athletic Club, of which he is still a member. He went to San 
Diego in the fore part of May, 1895, as an ordinary traveler would go, 
taking along nothing but what he might need on a journey. 

His sister was much surprised to see him, but readily fell in with 
his idea of removing to San Diego. He repeatedly declared that he 
had come there to live. He says his sister proposed to give him a 
lease of her house, furnished; she to be the housekeeper, and live there 
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witH her daughter and grandson. Accordingly, a lease was madle in 
May, 1895, running a year at a rental of $25 a month. The paper was 
not found, but was referred to in Mr. Harding's testimony in his Cali- 
fornia divorce suit, tried in 1901. He says he paid rent for a while. 
Mrs. Schneider left San Diego for Denver in the fall of 1897, renting 
the place to others. Mr. Harding was assigned a room in the house. 

Shortly after going to San Diego, the pending htigation in Chicago 
assumed a condition of great activity, requiring his immédiate prés- 
ence there. How much time he spent in San Diego for the next six 
years, or until he left it never to return, is in much doubt. There is 
évidence tending to show that he was in Chicago some part of each and 
every month after May in 1895, every month in 1896 except October, 
every month in 1897 except March, every month in 1898 except March 
and November, also in January, February, March, April, July, Septem- 
ber, .November, and December, 1899, and every month, bût Decem- 
ber in 1900. It is insisted that he was not in San Diego more often 
or continuously because of the great activity of his Chicago lawsuits, 
making it impossible to carry out his intention to remove, and thus 
his actiial résidence in San, Diego is not affected by thèse necessary 
absences.. On the contra'ry, the facts show that he found it impos- 
sible to make a permanent home away from Chicago. 

The most significant évidence in the case, however, is tbat he never 
in any way, or to any degree, became identified with San Diego as a 
city community. He had nothing in common with its inhabitants. He 
never voted there, paid taxes, was assessed for taxation, held real or 
Personal property, took any interest in municipal or political afifairs, nor 
did his name ever appear in a city directory or téléphone book. To 
say he ever, became a citizen there, implying civil and political rela- 
tions, would require a great stretch of imagination. A temporary rési- 
dent he may possibly bave been, but never domiciled as a citizen, so as 
to afford any presumption of continuing status. Some 1,300 envelopes 
were in évidence, representing letters from him when absent from Chi- 
cago, running from 1900 to 1909, Of thèse only 38 were from Cali- 
fornia, three from May 28 to June 6, 1900, 39 from January 16 to 
February 18, 1901, while he was at the Coronado Hôtel for the tem- 
porary purpose of attending his divorce suit and a suit brought against 
him for attorney's fées, and six from January 13 to 18, 1902, while he 
was on a pleasure trip to Los Angeles. The évidence of permanent 
résidence in California, animo manendi et revertendi, is so slight as to 
be hardly worth serions considération. Letters were written earlier, 
while he was visiting his sister, which bave disappeared with the lapse 
of time ; but the proof as a whole f ails far short of showing citizenship 
in California. 

As to animus revertendi, the prbofs show that when he was absent 
from Chicago and San Diego he generally returned to Chicago, not 
San Diego. This is universally true since the year 1900. A few of 
the envelopes sent from California direct a return to Hôtel Coronado, 
but most of them to Chicago. I believe not one of them sent from 
other places directs return to any place in California. For the last 
nine years there is not a hint or intimation in the proofs, other than 
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déclarations, that Mr. Harding had a home in San Diego, or ever con- 
templated going there, even for a pleasure trip. 

To show the difficulties besetting the case for complainant on the 
question of citizenship, the following is cited from his cross-examina- 
tion : "Q. Give the court the street and number and city in Cahfornia 
where you now hve. A. My last stay in CaUfornia — Mr. Mayer: 
I object. Answer my question. The Court: Answer the question if 
you can. A. I should say that my home in Cahfornia would be 
• — Mr. Mayer: Answer. The Court: Yes, answer the question. Mr. 
Ammen: I object to any such — The Court: Answer the question, or, 
if you cannot answer it, say so. A. It will hâve to be more spécifie, in 
order to answer it. I will hâve to answer fuUy, and I désire to answer 
fully, in saying that I cannot. The Court: You cannot answer that 
question? A. Not that way, no. I — Mr. Mayer: I object. A. Well, 
I hâve the right, the right of a witness to answer fully, when he says 
he cannot tell. * * * q Give the court the street and number of 
the house, and the city in Cahfornia, where you lived when you were 
last in Cahfornia. A. Always in the city of San Diego, and when I 
was there I either resided at some hôtel, and chiefly, I think, at the 
Hôtel Coronado, in said city. If you refer — I was also at the other 
hôtels in California, upon journeys there, particularly at Los Angeles 
and Pasadena." 

The California divorce suit was begun by complainant against his 
wife August 31, 1897, about a month after the decree of separate 
maintenance in Illinois. In the bill he alleged résidence in California 
for a year, and in San Diego for three months, and désertion by his 
wife. An answer was filed on behalf of Mrs. Harding, denying his 
résidence and the alleged désertion, and setting up the separate main- 
tenance decree as a bar. Mr. Harding says the divorce suit was 
brought as a défensive measure. "I never dreamed of anything else, 
and so announced it. There was nothing done for four years, you see, 
except service." It was tried January 14-30, 1901, and a decree in 
his favor rendered January 31, 1901. He testified to his résidence in 
California from 1895, and referred to the lease from his sister of her 
home in San Diego, but stated that she had left the city in 1897, and 
that he had lived at hôtels in San Diego and other California cities. 
It appears that Mrs. Schneider sold the San Diego house January 12, 
1899, and that her death occurred December llth of the same year. 
The divorce decree was affirmed by the California Suprême Court Oc- 
tober 17, 1903, and its decree reversed by the United States Suprême 
Court May 17, 1905, on the ground that the California court refused 
crédit to the separate maintenance decree. The divorce decree was 
finally reversed by the California court, pursuant to the fédéral man- 
date, January 2, 1906. 

The courts of California were not required to hold that Mr. Hard- 
ing was a citizen under the fédéral rules in order to sustain their ju- 
risdiction. Western states are libéral in their construction in such 
cases, in favor of their own jurisdiction, and their judgments are not 
always worthy of acceptance. He may possibly hâve gained a tempo- 
rary résidence in San Diego in 1896 or 1897, although the évidence 
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does not indicate even that, much less that he ever acquired a iiew 
citizenship. 

It is not necessary to state the substance of the voluminous proof as 
to Mr. Harding's relations to Chicago, but the testimony touches them 
at every angle, family, club, property, business (lawsuits), and civic 
or political. It is true that he spent a large portion of his time away 
from Chicago,; at Boston and nearby places, New York and Wash- 
ington; but this was done to a considérable extent on account of the 
Chicago litigation business. Thèse absences were always accompanied 
by the intention to return to Chicago, and not to San Diego. Most of 
the proof relating to Chicago tends to show résidence there, though 
many contrary déclarations appear. 

Gn the whole, it seems to me beyond the possibility of a doubt that 
George F. Harding is still a citizen of Illinois. In one part of his 
cross-examination, when talking rapidly and under stress, he uncon- 
sciously referred to the Indiana avenue house as his home, although 
the title had been trànsferred to a corporation controlled by his sons, 
and by various dummy conveyancès passed to others controlled by 
George F. Harding, Jr., and occupied by him. Through two gênerai 
deeds made by compîainant in 1896 and 1897, purporting to transfer 
ail his property to the same corporation, one recorded in Cook county 
and the other in Warren county, the impression was created that he had 
parted with ail his lands in Illinois. As a matter of fact, however, 
they were intended to be restricted to the heavily incumbered Cook 
county property. 

An brder should be entered finding compîainant to hâve been a citi- 
zen of Illinois when the bill was filed in the state court, October 19, 
1907, and denying the motion to remand. 



In re THOMAS DEUïSCIIt-B & CO. (1) 

(District Court, M. D. Pennsylvania. October 24, 1010.) 

No. 1,445. 

l. BANKBTTrTCT (§ 34,S*)^-Cl.ATMS— PREFERENCE— "W01^TCMEN"—"WaGKS. '• 

Bankrupts operated a sash. door, and blind factory; claimants havlng 
charge of tlie bliad and sash dopartments nnder contraet by wliich claim- 
ants employed and dlschargéd their own nien nnd were responsible for the 
work that tliey turned ont. but for convenience the men drew their wages 
froai tlie banUrupts, the pay rolls beiug made ont by claimants and turned 
li.i for tllat pnriKjse. Claimants were compensateil by an agreed schedule 
of priées f(ir oach charàcter of work turned ont; the bankrupts In gênerai 
fTiruisliing luarmihlk. as well as the tools and machinery. Ali the em- 
i:>loy<'s wei-e sulKioct to certain factory rnles prt'scribed by the bansrupta, 
and the hours of the men were regulated by the shop whistle ; the amonnts 
rcfuived liy claimants dependlng on their suceess in managing their depart- 
nieiits and getting ont the work for ii;ss tban the scheduled prices. Eeld, 
that claimants were not "workmen." nor their compen.sation "wapes," 
within Bankr. Act July 1, 1S98, c. 341, § C4b, subd. 4, 30 Stat 563 (U. S. 
C-ouip. St 1!K>1, p. 3447) glving priority to wages dne to workmeu earned 

•For uilier bases iee sailia topic it ! ndmbeb in Dec. & Am. Digs. 13Q7 to date, & Rsp'r Indexes 
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wlthli) three months before bankruptcy proceedings, not exceedlng $300 
to eaeli clalmant 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 536; Dea 
Dig. § 348.» 

Eor other définitions, see Words and Phrases, vol. 8, pp. 73G9-7373 ; voi. 
8, p. T831 ; vol. 8, pp. 7522-7523.] 

2. Baistkruptct (§ 348*) — Prioeitt of Claims— "Wages." 

"Wages" is the rewai'd paid for labor. It Is none the less wages be- 
cause it is paid for by the pièce ; but compensation for labor is not wages, 
where payment is by the Job, nor where it consists of the profits deriverl 
froni the labor of others, and this, though the clalmant himself takes part 
In the work. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent Dig. g 53G; Dec. 
Dig. § 348.* 

For other définitions, see Words and Phrases, vol. 8, pp. T3C!)-7373 ; vol. 
8, p. 7831.] 

In the matter of Thomas Deutschle & Co., bankrupts. On excep- 
tions to the report of a référée denying priority of alleçed labor 
claims of J. Wesley Kemery and D. A. Shollenberger. exceptions 
overruled. 

See, aiso, 182 Fed. 435. 

W. E. Schnee, for exceptants. 

A. R. Jackson and M. C. Rhône, for trustée. 

ARCHBALD, District Judge. A claim has been proved bv J. Wes- 
ley Kemery for $153.56, which is said to be for wages, and priority is 
sought for it on that basis. 

The claimant worked for the bankrupt under a written contract, a 
copy of which is given in the margin.f The total amount coming to 

•For other cases see same topio & i kumbbe in Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexes 

t This agreement by and between Thos. Deutschle & Co., of Montgoinery, 
manufacturers of sash, dtwrs, blinds, and gênerai inill work, party of the first 
part, and Wesley Kemery, of the same place, foreman and contracter, party 
«f the second part 

Sald party of the second part agrées to raake work for the sald party of the 
first part, foi- aud in considération of priées named and set to the aunesed 
schedule, which is a part of the agreement 

Party of the first part agrées to furnish power, machinery, machine tools, 
telting, lumber and nalls for the purpose of this agreement Party of the 
second part agrées to furnish good and sufflcient labor to make good and work- 
inanllke goods, to pack and crate the same, and mark the nuinber of eaeh or- 
der on each bundle, to clean shop daily, also sweep and clean the dust off ail 
work done In this départaient and to comply wlth the riiles for the régulation 
and government of employés, aud fire régulations, to the satisfaction of the 
■said party of the first part 

It is also agreed that ail spécial orders are to be made before stock orders, 
and to be flnisbed within ten days from the receipt of same, and that any 
or ail goods spoiied or rejected on account of mistakes and inferior workman- 
shlp sliall be charged to the said party of the second part, and whenever such 
goods are sold the pi-oceeds shall be placed to the crédit of the said party of 
the second part. It is further agreed that the sald party of the second part 
wlll pay for himself and employés for ail goods or lumber spoiied In process, 
and to furuisb ail olls, lace leather and files for his department, and will 
keep machines In good condition, pay for ail repairs on each machine to the 
«mount of (-$5.00) five dollai-s, natural wear and tear excepted. 

The said party of the first part agrées to pay to the said party of the second 
part on or about the middle of each month ail money due under this contract, 
toi work done duriug tUe preceding moutli, an accouut of the same to be takeu 
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him at tHe time of the failure was $495.84, but $342.28 of this was 
due to the men under him, who proved their claims and got them paid 
as wages ; and it is the balance only that is now in question. The 
référée denied priority to the claim, simply allowing it to corne in as 
an ordinary debt, along with other créditors, and it is this action that 
is the subject of exception. 

The estabhshment of the bankrupts was a sash, door, and blind fac- 
tory, and the claimant had charge of the blind department, with some 
10 or 13 men working for him. Thèse men he employed and dis- 
charged, and was responsible for the work that they turned out ; but 
for the sake of convenience they drew their wages from the bank- 
rupts, pay rolls being made out by the claimant and turned in for that 
purpose. The compensation bf the claimant wâs regulated by an 
agreed schedule of priées ; the bankrupts, with one or two exceptions, 
furnishing the materials as well as the tools and machinery, and the 
claimant the required labor. For time work he was to get a cent an 
hour above that which he paid to the men employed by him, and was 
to pay the same for that which he himself required of the bankrupts 

from the shippers' book ; and ttie said party of the second part agrées to de- 
posit with the said party of the flrst part a pay roll duly signed by each em- 
ployé iu full for wages for the said previous months work in the blind depart- 
ment. 

It is also hereby agreed by the party of the second part that he will uot use 
himself or tolerate the use among hls employés of intoxicating liquors, such 
as whisky, béer, etc. 

Party of the first part reserves the rlght to dischargë, anj? or ail employés 
who disregard thèse rules, or thosë whose a:ctions and conversations interfère 
with the ijusiness interests of the party of the flrst part. 

Schedule for Maldng Blinda. . 

For rolling and stat., 14 pivot per foot, per two fold 4/4, 5/4, and G/4 4% c 

For rolling and stat., % pivot per foot, per two fold 8/4. 43/2 c 

For slat doors 4/4, 5/4 and 6/4 ; 18 c 

Extra for segment head hlinds, per pair 10 c 

Kxtra for circle, peak and gothlc head,' per pair 23 c 

Inside Blinds. 

For W: Pine, T. Pltie, Poplar and Chest. per foot, per two fold 5% c 

For Bireh, Ash, Oak, or Walhut pér foot, per two fold 8 e 

Above priceàate for flat and raised panel, also inelude euttiug, polishlng, 
packlng and crating blinds, with order number marked on each cràte as di- 
rected. 

The 4/4, 5/4 and 6/4 sash are also to be eut in this department, priée of 
same to be 1% cents per pair, and must be eut withln one week from receipt 
of order. 

For ail time work done by the party of the second part for the party of 
the flrst i>art, the party of the second part will chargé the party of the flrst 
part one cent per hour In advanee of said employé's wages. Also, for ail the 
work done by the; party of the flrst part for tlie party of the second part, the 
party of the flrst part will charge the party of the second part one cent per 
hour in advanCè of said employé's wages. 

It is undérstbod and, agreed that this agreement will continue in force for 
the period of one year, or until .Tftnuary Ist, l&tO. 

The above agreement signed, sealed and executed in the présence of witness 
this tweilf th (12tli) day of Jauuary, 1909. ; ^ 

Witness: Jlargaret Parr. ■ [Signed] J. W. Kemery. 

[Signed] Tl^os. Ueutschle &Co. 
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to complète his pièce work. And the claim as made out corresponds 
with this. In March, 1909, there is a charge of $39.63, for the work 
of certain employés so many hoiirs at so much an hour. In April 
'".hère are charges for pièce work turned out, mainly blinds, and also 
for the work of employés, aggregating together $.383.36. And in May 
the charges are $106.29, and are of a similar character, with $24.09 
of déductions. This, with a charge of $1.65 by the claimant for help- 
ing to take an inventory, makes up the total, $495.84, on which, as 
already stated, the bankrupts are credited with the wages of employés 
paid by the trustée, $342.28, leaving $153.56, the amount in issue. 

The case is controlled by the bankruptcy act, which gives priority, 
among other things (section 64, subd. 4), to : 

"Wages due to workmen, clerks, traveling or city salesmen, or servants, 
which hâve been earned within three moiiths before the date of the commence- 
ment of proceedings, not exceedliig SSOO to each claimant." 

The amount of the présent claim and the time when it accrued are 
within the terms of the statute ; but the question is whether the claim- 
ant was a workman, and his compensation wages. As understood in 
the statutes giving a préférence to wages, a workman is one who 
Works for others at manual labor, skilled or unskilled. Common- 
wealth V.- Butler, 99 Pa. 535. And the reward of his labor is wages. 
It is none the less such because it is paid for by the pièce. Pennsyl- 
vaiiia Coal Company v. Costello, 33 Pa. 241. But it is not wages, 
where payment is by the job. Heebner v. Chave, 5 Pa. 115. As for 
sawing lumber at so much a thousand. Lang v. Simmons, 64 Wis. 
529, 25 N. W. 650; Campfield v. Lang (C. C.) 25 Fed. 128. Or 
threshing a quantity of grain at .so much a bushel. Johnston v. Bar- 
rills, 27 Or. 251, 41 Pac. 656, 50 Am. St. Rep. 717. Nor where it is 
profits on the labor of others. Smith v. Brooke, 49 Pa. 147 ; Sleeman 
V. Barrett, 2 H. & C. 934; Riley v. Warden, 2 Exch. 59. And it does 
not help this that the person himself takes part in the work. Berkson 
V. Cox, 73 Miss. 339, 18 South. 934, 55 Am. St. Rep. 539. 

Judged by thèse, authorities, the claimant is not entitled to a préf- 
érence. He was not a workman within the meaning of the law, and 
neither were his earnings wages. He had charge, no doubt, of the 
blind department of the bankrupts' factory; but he was not a fore- 
rrian or head workman, so as to bring him within the statute. The re- 
lation was peculiar. The men under him were his own, hired and 
discharged by him, and he was paid for the work which they turned 
out at 50 much a pièce, and was answerable for it, as, for instance, if 
it was spoiled, or not properly finished. This work was donc at the 
factory of the bankrupts, with the aid of materials and machinery 
which the bankrupts furnished, but was none the less that of the 
claimant; the men working for him and under his direction, in mak- 
ing blinds, which he had contracted for. When they went outside of 
this, to do work for the bankrupts, the claimant was entitled to a cent 
an hour advance on the wages that he paid them; and he was charged 
the same amount when any of the bankrupts' men were called upon 
to assist him. The bankrupts, it may be, supervised it ail, and at times 
gave directions. And the hours of the men were regulated by the 
182 F.— 28 
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shop whistle, just as their wages were taken care of by the bankrupts, 
for the claimant, on pay day. The blind department, also, as so or- 
ganized, was a part of the gênerai establishment. But the fact re- 
mains that the daim presented hère, for which priority is asked, arises 
out of a contract with the bankrupts, by which the claimant agreed to 
put out certain work for a certain price, furnishing his own men, and 
getting the benefît of their labor. The labor done was not his, but 
that of his men, however he may hâve, in a gênerai way, participated 
in it; and he profited according as he managed to get good work out 
of them. In this he was not a workman or laborer, but an employer 
of labor, and the rémunération to which he was entitled was not 
wages, but an agreed price for articles produced, which the law does 
not undertake to preferentially provide for. 

A claim is also put forward by D. A. Shollenberger in the same 
way, but is not materially différent. He worked for the bankrupts 
under a similar arrangement; the contract being verbal, having been 
put in writing, but not executed. He also, the same as Kemery, had 
charge of a part of the mill, the sash department, and was to fumish 
the men, while the bankrupt supplied the machinery and materials, 
with certain sniall exceptions ; the compensation being fixed by a 
schedule of priées, according to the character of the work, for which 
he was to be tesponsible. If the bankrupts eut out the stock for the 
Windows, there was to be a corresponding réduction. Thé claim, as 
made out, is for $174.04, and is mainly for Windows. He had from 
four to eight men working for him, whom he hired and païd, although 
there was a provision that his monthly pay rolls were to be taken care 
of by the bankrupts ; and this was dohe at times, but not a;lways, the 
claimant usually drawing the money which was coming to him, and 
doing his own paying. 

There isncithing in ail this to distinguish the claim frprn that of 
Kemery, and it must be similarly disposed of. As to the bankrupts, 
the claimant was an independènt contractor, agreeing to do certain 
work by means of the men he employed, and being paid accordingly. 
No doubt he gave his time and attention to the job, which he had to 
do, if he expected to prosper from it; but that did not make him a 
workman^ nor what he was to get wages. 

The exceptions are overruled, and the report of the référée is con- 
firmed. 
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In re THOIIAS DEUTSCHLB & CO. (2) 

(District Court, M. D. Pennsylvania. October 28, 1910.) 

No. 1,445. 

1. Bankbuptcy (§ 16G*) — Pbeferekces— Notice or Insolvency. 

Banlirupts bcing Indebted to claimants on notes for lumber wliicb hacl 
frequeiitly goue to protest, claimants had accepted another order for lum- 
ber and were about to flU It, wben tbey learned that tbe bankrupts were 
in difflculty and did not do so. Tbey were also advised, on inquiring at 
a bank where tbe bankrupts were in business, tbat tbeir condition had ira- 
proved, and it was tbought that tbey would pull through. Held, that such 
information was sufficient to put tbe claimants on inquiry as to the bank- 
rupts' flnancial condition, and that payments thereafter made and re- 
ceived within four months prior to bankruptcy constituted voidable préf- 
érences. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258 ; 
Dec. Dig. § 166.*] 

2. Bankruptcy (§ 166*) — Pbeferences— Notice or Insolvenct. 

That the notes of the bankrupts during the year prior to bankruptcy 
had frequently gone to protest was insufficient to put the holder on in- 
quiry, to charge him with notice of the bankrupts' insolvency sufficient 
to avoid payments made within four months prior to bankruptcy as préf- 
érences, especially where the créditer, on going to the bankrupts, was 
infornied that their plant was under better management and that in tbe 
future tbey would be able to pay tbeir bills more promptly. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

3. Bankeuptct (§ 166*)— PREFERENCES— Notice of Insolvency. 

A créditer of bankrupts, haviug had trouble in getting notes paîd, weut 
to the place where the bankrupts conducted their business, and, meeting 
T., who was formerly in the bankrupts' employ, stated to biin that he was 
going to collect the clalm "one way or another," to which it was replled 
that he should not be reekless, and that he could not afford to make 
trouble. The same day T. let the bankrupts bave a check for some $200, 
which was paid to the créditer. Held, that such facts were insufficient 
to charge the créditer with notice of tbe bankrupts' insolvent condition, 
se as te require him to surrender the payments made within four months 
of bankruptcy as préférences. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

4. Bankruptcy (§ 166*) — Préférences— Notice of Insolvency. 

Where bankrupts' créditer had placed his claim in the hands of a col- 
lection agency, and had threatened suit unless it was paid, involving a 
posslhllity of insolvency, tbe créditer would be presumed to bave had 
knowledge of the debtors' insolvent condition, so as to make payments 
made within four months of bankruptcy préférences. 

[Ed. Note. — For other cases, see Bankruptev, Cent. Dig. §§ 2.50-258 ; 
Dec. Dig. § 166.*] 

5. Bankruptcy (§ 166*) — Préférences — Notice of Insolvency. 

Bankrupts having ordered a car load ef lumber from cl aimant and be- 
ing unable to pay the freight thereon, claimant advanced the frelght in 
order to save demurrage. Held that, though such arrangement was ont 
of the erdinary, it did not charge claimant with notice of the bankrupts' 
insolvent condition, se as to make payments made to the bankrupts within 
four months préférences. 

[Ed. Note.— For other cases, see BankruptCT, Cent. Dig. §§ 250-2.58; 
Dec. Dig. § 16G.*] 

"For other cases see same topic & i numbeb In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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e. Bankbqptct (§ IGO*) — l'RErEBENCEs— Notice or Issolvekcv. 

Bankrupts liaving ordered a car load of lumber from claiinants, they, 
were advised that tlie bankrupts could not pay the frelgM on il, and 
stopped delivery of the car, and refused to let it be delivered without get- 
ting a certifled check for it. It was also reported to tliem that the 
bankrupts were in bad shape finaiicially. Held, that thej' thereb;' had 
reasonable cause to believe that the bankrupts were insolvent, and that 
paynients subsequeutly made wlthin four months before bankruptcy con- 
stituted préférences. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg.' §§ 25ft-258; 
Dec. Dig. § lec.*] 

In the matter of proceedings against Thomas Deutschle &■ Co., 
bankrupts. On exceptions to the action of the référée, expunging 
and refijsing to expunge certain claips. Affirmed in part, and re- 
versed in part. 

A. R.- Jackson and M. C. Rhône, for trustée. 
Harry S. Knight, for claimants. 

ARCHBALD, District Jud^e. The trustée moved to expunge cer- 
tain claims, ph the ground that voidable préférences had been secured 
by the claimants, which they were required to surrender. The référée 
threw out two claims for this reason^, bût sustained the others, and 
both sides hâve excepted. In each instance -the claimants received 
substantial payments within four months of bankruptcy, and the ques- 
tion is whether they had reasonable cause to believe that a préférence 
was intended. The bankrupts were hopelessly insolvent, and the pay- 
ments gave the claimants, an advantage over other creditors of the 
same çlass, and so preferred them; and that being the natural, if not 
the inévitable, conséquence, it is presumed to hâve been intended. 
The case turns, therefore, on whether there was enough to put the 
claimants on inquiry. 

In the case of T. R. Harter & Co., the debt had been standing for 
over a year j the last shipment of lumber being in June, 1908, and 
bankruptcy having occurred in June following. On March 25, 1909, 
there was a payment of $15; on March 31, $100; and on April 
26, $50; reducing the claim to $810.75. At the time of thèse pay- 
ments the claim was in notes, which had been carried along for a con- 
sidérable period, small payments being made on them as they fell due, 
and renewals being taken for the balance. Thèse notes went fre- 
quently to protest, and were the subject of constant complaint, and it 
was only by great urgency that anything was secured on them. Not- 
withstanding this, however, the claimants had accepted an order for 
more lumber, and were about to fill it, when they learned that the 
bankrupts were in difficulty, and did not do so. They were also ad- 
vised, on inquiry of the bank at Montgomery, Pa., where the bank- 
rupts were in business, that their condition had improved, and it was 
thought that they would pull through, a dubious statement, which car- 
ried with it the intimation that they possibly might not. This, to- 
gether with their own expérience, by which, for nearly a year, they 
had been unable to get payment of their debt, except by notes, which 
were chronically under protest, suggested critical embarrassment, and 

*For otber cases jsee same topic & § numbsb in Dec. & Am. Dis». 1907 to dat«, & Rep'r Indexes 
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was enough to put them on inquiry and affect them with notice of 
what would hâve been disclosed by it. 

It is true that the mill was a going concern, and made a showing in 
itself of some $10,000 of unincumbered real estate. It is also a fact 
that Deutschle thought he could pull through if he could raise $2,000. 
And it is no doubt the case that, during the two years following the 
panic of 1907, there were many solvent concerns which trembled on 
the edge of bankruptcy. The payments in controversy also were on 
an existing account, in the usual course of business, and it was not 
the same as if the bankrupts were asking crédit on orders sent in, and 
the claimants were looking into their condition before fîUing them. 
Nor did the claimants appear to see anything hazardous in letting 
them hâve another car of lumber, which they would hâve done, ex- 
cept as they were happily advised against it by others. But the fact 
remains that there was a direct warning in the response of the Mont- 
gomery bank that the situation was a doubtful one, which they could 
not disregard, even if their own expérience was not sufficient to do 
so. It was not simply that the bankrupts were slow pay, if that im- 
putation in any way relieves them, but that their condition was criti- 
cal, involving possible insolvency, which would bave been disclosed by 
the most casual inquiry, and which the claimants could not put aside, 
and escape the conséquences. In the payments received the claimants, 
therefore, took the risk of that, and having reasonable cause to be- 
lieve, in conséquence, that a préférence was intended, their claim must 
be expunged, unless they are willing to surrender it. 

J. K. Reisch had a claim for lumber sold, amounting to $2,059.08, 
on which payments of $836 were made, those within four months 
of bankruptcy being as follows: Februar'y 3, $50; March 1, $50; 
Mar'ch 18, $50; and April 26, $50. The claim had been standing 
for about a year, and had been put into four notes, and the payments 
in question were made at the time of taking renewals. The only thing 
to affect the claimants with notice was the fact that during the year 
thèse notes and those of the firm of Reisch & Orwig, of which Mr. 
Reisch was a member, had gone to protest with considérable fre- 
quency. But this is not enough. It shows a lack of ready money, no 
doubt, and possible embarrassment, but not necessarily insolvency, 
and was not, therefore, of itself sufficient to put the claimant on in- 
quiry. Besides that, on going to Montgomery, to see about one of the 
notes which had been protested, Mr. Reisch was told by Mr. Deutschle 
that the plant was under better management, and that in the future 
he would be able to pay his bills more promptly; it being explained 
as to the past that his work had been costing him too much. This 
certainiy was assuring, and coupled with the fact that the mill was 
a going concern, and that there was nothing openly pressing it, he was 
not required to go further. He could not know that the freight bills 
were unpaid, and that cars were allowed to stand on the railroad sid- 
ing unloaded because of it, incurring large demurrage charges. The 
référée was right, therefore, in allowing this claim to stand. 

Nor does the claim of Reisch & Orwig stand differently. This 
claim had been running for a year, and was originally about $625, 
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which hâd bèen reduced by paymenès to $75; the feist one, on March 
30, being $35. It may be that Reisch & Orwig were affected with 
knowledgé possessed by Orwig & Sons; the two firms having a com- 
mun member. But the only additional thing that this brings in is that 
Orwig & Sons, in October, 1908, threatened suit if they were not paid, 
and thereby got their money. 

C. L. Meckley had a claim of some $800, the last material shipped 
being November 26, 1908. On March 18, 1909, he was paid $50; on 
March 22, $66.54; and on April 30, $300, with $2.07 protest fee.s. 
When the last payment was made, Mr. Meckley had gone to Mont- 
gomery, and, meeting J. D. Townsend, who used to be in Deutschle's 
employ, said that he was going to collect his claim one way or another, 
to which Townsend replied that he should not be reckîess, and that 
he could not afford to go and make trouble. The same day, at the of- 
fice, Townsend let Deutschle hâve a check for some $200, which was 
paid to Meckley. There is nothing in this beyond the anxiety of 
Meckley for his money, and the warning of Townsend, if that is the 
way ît is to be considered, not to stir up trouble. But this, such as it 
was, is offset by the fact that Townsend was willingto let Deutschle 
havè the money to pay with,, which was certainly calculated to dispel 
the effectif the previous caution, whateyer it aniounted to. It would 
be straining things to hold that the claimant çould not accept payment 
under the circumstances without being compelled to give it up in the 
event o£ bankruptcy. 

The Eastern Lumber Company had a claim of $1,369.77, partly in 
notes and partly in book account. On April 19 they were paid $300, 
and on May 5, $100; the latter being four day s after the meeting 
of creditors called by the b'ankrupts, at Mr. Knight's office, of which 
they had notice. Thèse payments were secured through the National 
lyUmber Dealers' Association, in whose hands the claim had been 
placed for collection. The claimants were clearly affected by the 
i-neeting of May 1, and the payment of $100 after that was unques- 
tionably a préférence. The same conclusion also must be reached as 
to the $300. When things hâve advanced to such a pass that creditors 
find it necessary to put their claims in the hands of attprneys or col- 
lection agencies, and to threaten suit unless they are paid, this being 
the last resort, and contemplating a compulsory payment by judgment 
and exécution, there is a confession of financial extremity, involving 
the possibiHty of insolvency, of which they take the ; risk, and must 
abide the conséquences. This claim must therefore be expunged, un- 
less the paymerits are surrendered. 

The McKee Lumber Company had a claim which was reduced to 
$250 by a payment on March 1 of $98,06, and on April 26 of $50. 
The only thing to affect the claimants with notice is that in Septem- 
ber, 1908, when the lumber was ordered, on the arrivai of the car, the 
bankrupts could not pay the freight bill, $377.46, which the claimants 
had to advance for them, in order to save demurrage. No doubt this 
was out of the ordinary; but, whatever.its significance at the time, it 
had none six months afterwards, and that is ail that is necessary to 
say about it. 
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The référée expunged the daims o£ Shearer & Sons and the R. G. 
Page Lumber Company, and exception is taken by thèse parties, sev- 
erally, to this action. So far as concerns the claim of Shearer & Sons, 
however, the facts are so conclusive that there is no occasion to Hnger 
over them. The payments of which complaint is made were in April, 
"309, and amount to some $240. And it is testified by Mr. Shearer 
that, before they were made, it was reported that the bankrupts were 
in bad shape financially. Before any of the payments, also, except 
possibly the fîrst one, the claimants had stopped the delivery of a car 
of lumber, which had been forwarded, being advised that the bank- 
rupts could not pay the freight on it, and they refused to let the lum- 
ber be delivered without getting a certified check for it. It is idle to 
urge, in the face of thèse circumstances, that they did not hâve reason- 
able cause to believe a préférence was intended. 

As to the claim of the R. G. Page Lumber Company, the only things 
against it are that on one occasion, in October, 1908, five or six 
raonths before the payments in controversy, the bankrupts were not 
able to pay the freight on a car of lumber; and that there was a small 
demurrage charge, for the same reason, on another car in January. 
This, and the fact that the notes of the bankrupts went to protest 
from time to time, do not seem to be enough to put the claimants on 
inquiry, and the claim will therefore be restored and allowed to stand. 

The refusai of the référée to expunge the claims of J. K. Reisch, 
Reisch & Orwig, C. L. Meckley, and the McKee Lumber Company is 
sustained ; but his refusai to expunge the claims of T. R. Harter & 
Co. and the Eastern Lumber Company is reversed, and he is directed 
to expunge thèse claims, unless within 10 days the préférences com- 
piained of are surrendered. 

The action of the référée in expunging the claim of Shearer & Sons 
is also sustained ; but his action in expunging the claim of the R. G. 
Page Lumber Company is reversed, and the claim is directed to be re- 
instated and allowed. 



In re CAI.E. 
(District Court, X). Minnesota, Fifth Division. October 20. 1910.) 

Bankruptcy (§ 310*) — Skcured Claims — Exempt I'roperty. 

A banki'Tipt ownecl certain real estate, part of wliicli was exempt as a 
homestead as against ail creditors, and the balance exempt as homestead, 
except as to debts created prior to the taking elïect of Egv. Lavvs Minn. 
1905, §§ 3453, 3454, which exteiided and enlarged the exemption laws pre- 
vlously existing. Ciaimant, havlng a debt created prior to tUe revision, 
reeovered a judgment against the bankrupt in the eounty where the real 
estate was situated, after adjudication, but before the bankrupfs dis- 
charge, and such judgment becarae a lien on a part of the debtor's home- 
stead. Held, that suCh claim, in so far as the property was sutBclent to 
pay the same, was a secured claim, as provided by Bankr. Act .luly 1, 
1898, c. 541, § 57, 30 Stat, 560 (U. S. Comp. St. 1901. p. 3443), enforceable 
only in the state courts to that extent, and not through a sale by the 
trustée; and hence the claim was provable in baukniptcy proceedings 
only to the extent of the balance. 

[Ed. Note. — For other cases, see Eankruptcy, Dec. Dig. § 310.*] 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1907 to date, & HepY Indexe»' 
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In the matter of bankniptcy proceedings of Lewis J. Cale, bank- 
rupt. On- pétition to set aside an order allowing the claim of the 
Gregory Company as a claim agaiiïst gênerai assets to the extent that 
it was secùred by means of a judgment lien on real estate. Granted, 
and claim àllowed as against gênerai assets to the extent of $150 only. 

The foUowing are the findings and report of Référée William O. 
Pealef: 

Tbe Gregory Company duly flled its claim, wUh fuU récital of its secured 
character, in tlie above-eutitled proceedings, on March 31, 1909, and without 
hearing the same was approved and allowed at $3,lô0. Thereafter tlie trus- 
tée moved that the order allowing the claim be vacated and a hearing had, 
iipon the ground that the same is whoUy or partly secured, and that the se- 
curity should be enforced for the beneflt of the estate, and any deficieucy 
pald by the trustée pro rata wlth the claims of the other credltors. A hear- 
ing was had on the motion after due notice to the bankrupt and the clalm- 
ant on August 24, 1909, at whleh were présent the hankrupt and hls attoruey, 
who decllned to appear or take any part in the hearing ; the trustée and the 
clalmant by their attorneys. The facts were admitted, and I Ijnd: 

: That on August 13, 10O5, the bankrupt, for value receiyed, executed and 
dellvered to claimant a promissory note, on which there was past due, at 
the ' date of fillng the pétition in bankruptcy, Juue 1, 1908, $3,150, Irrespective 
of a judgment thereupon, which was duly reoovered by default and docketed 
la thfi district court of Crow Wiug county, Minn., against the bankrupt, for 
f.3,218.Î5, , pn August 26, 1908, In an action commenced by service of the sum- 
nions bu illay 27, 1908, which has never been appealed from, or modiiled, br 
satlsfled In whole or in part. 

That on June 11, 1908, the debtor was adjudged bankrupt That hé was 
then the owner In fee and of record of lots 7, 8, and 9, in block 43, of the 
town (now partof tbe city) of Brainerd, according to the recorded platthere- 
of , which lots were each 25 by 130 f eet in slze. The city contalned more than 
5,000 Inhabltants, and said lots were the common size thereln, and were en- 
tlrely covered by four store buildings. That thereafter an order was made 
by me, on December 15, 1908, containing a statement of the facts, after notice 
to the hankrupt and creditors, the bankrupt having petltioned to bave his 
exemptions determlned, and the same being in dispute, and after hearing, 
in which the bankrupt and the trustée appeared, setting apart the debtoi-'s 
homestead, as follows: 

"I hereby deslgnate and set aside to sald Lewis J. Cale, as hls homestead 
under the laws of the state of Minnesota, the followlng descrlbed property, 
sltuate in the county of Crow Wiug, in said state, to wlt: The two two-story 
brick buildings sltuate on the north elghty îeet (N. 80 ft.) of lot nlne (9), 
in block forty-three (43), in tlie city of Brainerd, and on the south flfty feet 
(S. 50 ft.) of lots seven (7), eight (S), and nlne (9), in said block aforesald, to- 
gether with the, ground or land upon which the same are sltuate, excepting 
and reserviug ther^from, however, an undivided one-half Interest in the partl- 
tioa walls between the tvpo-story brick buiJding on the north ejghty feet (N. 
8Ô ft.) of lot nlne (9) and the three-story brick building ou the north elghty 
feet (N. 80 ft.) cf. lot eight (8), and betweep the south end bf the last-named 
building and the twostory hrick building situa te on the south flfty feet (S. 
50 ft.) of lots seven (7), eight (8),, and nlne (9), together wlth an undivided 
one-half interest in and to the larid actually occupled by thé same, being the 
u|idivided interest hereinafter determinéd to be the, property of h. S. Bristol, 
as; trustée in bankruptcy of sald Lewis J. Cale. And I hereby further deslg- 
nate and set apart to said Lewis J. Cale, as appurtenant to his homestead, 
an easement embracing the right on the part of Lewis J. Cale, hls heirs and 
assigns, to the use and enjoyment in cojnnion wlth said L. S. Bristol as sucli 
trustée In bankruptcy, and hls assigns, of the entrance at the north end of 
said building on the north eighty feet (N. 80 ft.) of lot (8), together wltli the 
stairway from the flrst floor to the second floor of said tiullding, and the 
hallway on the said second floor leading to the rear of sald building." 
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That said order lias not been modified or nppealed from, and the trustée 
has taken possession of the laud not so set npart. 

That the debtor was ou Febiuai-y 12, 1!)0!>, dlseharged in bsinkruptcy by 
the court. 

That the value of the south 50 feot of lots 7 and 8, with the use of the 
stairway easement ou lot S m comuion with the debtor, is $:i,000. 

As conclusions of law I thid: 

That the clalm of the Gregory Company should be allowed lu full, less 
the value of sald south 50 feet of lots 7 and 8, and the easement for a stair- 
way in commoi! with the debtor, and less the costs of judsiiitnt aud interest 
after Juue 1, 1008. 

It is ordered. that my former order allowing the claim of the Gregory Com- 
pany be and the saine is hereby vacated, and the claim Is herefcy a[)proved 
and allowed at $1.jO. 

Referee"s Mémorandum. 

It is argued by the trustée that the debt is secured on account of the pro- 
visions of the Minnesota statute as to exemptions, aud, the judgmeiit being 
a lien upon property exempt as to gênerai creditors, the seenrity can and 
must be enforeed to the amount et $3,000, and the claim allowed for the 
balance. 

It is argued by claimant that the claim is not secured within the meaning 
of the bankruptcy act (Act .Tuly 1, 1898. c. 541. 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]) ; that. If the judgment is a lien, it is upon part of the 
bankrupt's homestead only, and the equities of the bankrupt'a family are 
greater than the e<iuities of the gênerai creditors, and the claim should be 
paid so far as possible out of the gênerai assets, and exécution issue in the 
State court for the deflciency against the part of the homestead unexempt as 
to it, or the trustée should take possession of and sell the same, applying 
so much of the proceeds as niay be necessary to the satisfiiction of such 
deflciency. 

Taking the arguments seriatim, it being true, and admitted, that prier to 
Rev. Laws Minn. 190.j, §§ 3453, 3454, the debtor could hold as exempt only 
lot 9, his dwelling place, and that elaimant's debt was contracted prior to the 
taking effect of said revision, the trustée cites cases holding or intlmatlng 
that, in states where walver of the homestead exemptions is allowed, such 
a walver is a seeurity to the créditer in whose favor it Is giveu. In re Case 
of Bass, 3 Woods, 382, Ped. Cas. No. 1(X)1 ; Lockwood v. Exch. Bank, 190 U. 
S. 294, 23 Sup. et. 751. 47 L. Ed. 1061, effect explained in Re Hartsell (D. G.) 
140 Fed. 30 ; Bell v. Dawson Co., 120 Ga. 628-630, 48 S. E. 150 ; Bankruptcy 
Act, § 57, cls, "e" and "h." 

I can see no différence between the création of nonexemption by the debtor 
and by statute. The docketing of a judgment in Minnesota mal<es it a lien 
upon real estate, and exécution and levy tliereunder makes it a lien upon Per- 
sonal property not exempt. That elaimant's judgment is a valid lien, en- 
forceable by restricted exécution in the state court, upon the part of the 
debtor's homestead unexempt as to tliis claim. irrespective of the bankruptcy 
and unaffected by the discharge of the bankrupt's Personal liability, is sup- 
ported by the foregoiug références, and by In re Durb.;im (D. C.) 104 Fed. 
231 ; Bank of Commerce v. Elliott, 109 Wis. 648, 85 X. W. 417 ; Powers Dry 
Goods V. Nelson, 10 N. I>. 580, 88 N. \V. 703. 58 L. R. A. 770, followed in 
JMcKenney v. Cheney, 118 6a. 387. 45 S. E. 433, and in Re Weaver (D. G.) 
144 Fed. 229. See. also, First Nat. Bank v. Bartlett, 35 Pa. Super Ct. .593, 
21 Am. Bankr. Rep. 88; Collier on Bank. f5th Ed.) 78G ; section 67c, Bank- 
ruptcy Act; Grèves v. Osburn, 46 Or. 173, 70 Pac. 500. That only the de- 
flciency should be paid out of the gênerai assets is decided, and adversely 
to elaimant's contention, in Re Meredith (D. C.) 144 Fed. 230. It is ralsed 
and le£t undecided in Re Case of Bass, su] ira, and passed without notice of 
the equities of the debtor's family in ail the other foregoiug cases. 

The bankrupt'.s counsel referred informally at the hearing to Cavanaugh 
V. Fenley, 94 Miun. 505, 103 N. W. 711, 110 Am. St. Rep. 382. The case is 
not in point. The wages garnlshed were exempt or not exempt as to the 
particular creditor aud ail other creditors. If they were exempt, garnish- 
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ment before Judgment or levy after judgment was Invalld, aslde from any 
provision of the bankruptey act. If they were not exempt, they passed to 
the trustée upon the adjudication of bankruptey, whlch also annuUed the 
gamishment. The judgmeat was no lien, apparent or real, upon the prop- 
erty, and the debtor was dlscharged. Also the state court aequlred no Jurls- 
dictlon orer the judgment aebtor, and by the anuulment of the garnishment 
lost jurisdlctlon of hls property, and the Judgment was Invalld. Had It ae- 
qulred jurlBdiction, the resnlt, as the court says, would hâve beeu the same. 
The judgment debtor was entltled to hâve exécution agalnst himself and hls 
previously exempt and hls after-acqulred property perpetually stayed, as Is 
Cale. The Suprême Court of Minnesota gave expression to gênerai state- 
ments of the bankruptey law, and had no thought of such unusual facts as 
are presented In the Cale Case and those simllar In the décisions herelnbe- 
fore referred to. 

The case ofHill v. Harding, 107 U. S. 631, 2 Sup. Ot. 404, 27 h. Ed. 403. 
referred to In Boyntou v. Bail, 121 U. S. 457, 7 Sup. Ct. 981, 30 U Ed. 985, 
clted In the Minnesota case, recognizes a "spécial judgment In favor of plain- 
tlff" (défendant belng dlscharged In the bankruptey proceedlng and the debt 
gone) for the enforeement of a previously aequlred vaiid attachment. In the 
case of Cale It would seem that there should be a spécial exécution to enforce 
a valid judgment lien upon the exempt property and a perpétuai stay of exé- 
cution for ail other purposes. When thls Is done, the purpose of the bank- 
ruptey act bas been fulfiUed. The deirtor bas glven up ail his unexempt 
property and been released, and the creditors hâve exhausted the property 
and must be satlsfled. Any other disposition would not resuit In fulfllUng 
the intention of the bankruptey act 

Léon E. Lum, for claimant. 
A. E. Boyesen, for trustée. 

MORRIS, District Judge. The above-entitled matter came on to 
be heard upon the pétition of the Gregory Company, a corporation 
under the laws of Minnesota, One of the creditors of said bankrupt, al- 
leging manifest error to the préjudice of said company by the référée 
in his firidingS and order, heretofore entered in said matter, allowing 
at $150, ana disallowing to the extent of $3,000, the claim of said 
company, and amending the order previously made allowing said 
claim in full, and praying that it might be decreed that said claim be 
allowed in fuU, and that, if said company bas any'security therefor, 
proper ordér be made for the enforeement of such security, and for 
the application of the proceeds, and for further reHef. Léon E. Lum, 
Esq., appeared on behalf of said company, and A. E. Boyeson, Esq., 
appeared on behalf of the trustée of said bankrupt, 

From the order of the référée brought up for review it appears 
that certain real estate of the bankrupt is exempt as a homestead 
against ail creditors, and certain additional real estate is exempt as 
to debts created after the taking efïect of Rev. Laws Minn. 1905, but 
not as to previous debts, of which claimant's is one; that claimant 
duly recovered in the district court of the county in which said real 
estate is situate judgment for its debt, after the adjudication in bank- 
ruptey, and before the bankrupt's discharge, which judgment became 
a lien upon a part of the debtor's homestead, and thereafter claimant 
filed its claim, setting up ail the facts, which claim was allowed by the 
référée at an amount obtained by deducting the admitted value of the 
part of the debtor's homestead not exempt as to the debt from the 
total judgment, less the costs included in the judgment, and interest 
from the date of the adjudication in bankruptey, holding that the 
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judgment is sectirity under section 57 of the bankruptcy act, and that 
it is enforceable only in the state courts, and not through sale by the 
trustée of the property. It further appears from the files that the réf- 
érée has ordered the trustée to tàke steps in conjunction with the 
claimant for the en forcement of the judgment. 

The authorities cited by the référée sustain his conclusions. Claim- 
ant's judgment is a lien upon certain exempt property not passing to 
the trustée, and should be enforced against such property in the state 
court. As the personal liability of the debtor has been discharged by 
this court, the state court will protect the debtor by allowing exécu- 
tion only against such property and perpetually restraining further 
exécution. Had answer been made to claimant's complaint in the ac- 
tion in which the judgment was obtained, setting up a défense, or the 
adjudication in bankruptcy, this court, foUowing décisive précédents, 
would bave stayed the bankrupt's discharge, if necessary, until claim- 
ant's right'to judgment should be determined in the state court. 

It seems to be settled, until the United States Suprême Court shall 
décide differently, that the right of the gênerai creditors to the 'gên- 
erai assets will be profected, and that the créditer with an enforceable 
lien or claim against exempt property can collect only the deficiency 
from the gênerai assets. The cases are fully cited in the referee's 
mémorandum. 

No èrror or préjudice is found in the ruling of the référée, and it 
is ordered and adjudged that the order brought up for review be af- 
firmed, and that the claim of the Gregory Company be allowed at 
$150. 



In re GRAVES. 
(District Court, D. Vermont. October 21, 1910.) 

1. Bankruptcy (§ 25.5*) — Atjthority and Duty oï Trustée— Purchasb of 

MORTGAGED PROPEETY. 

Where a hanlîrupt was an indorser of a note, also secured by mortgage, 
and the creditor foreclosed tVie mortgage in tlie state court and obtained 
title to the proiierty for less than the debt, the banlirupt's trustée was 
imder no obligation and had no authority to buy the property from the 
claimant, nor to talce it into his hands to handle and control as a part of 
tlie bankrupt's estate. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 253.*] 

2. New Tmae (§ 100*) — Giîounds— Nbwly Discoveeed Evidence. 

Where an alleged defeot in the title to real property obtained by claim- 
ant in foreclosure proceedings was not disclosed In proceedlngs to déter- 
mine the validity of tho claim of the mortgagee against bankrupt, who 
was an indorser of the note secured by the mortgage, betause claimant dld 
not désire to disclose such defect to a prospective purchaser that be then 
had, such alleged defect in the title was not nowly discovered évidence, 
and was therefore not available as a ground for new trial. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 200-204; Dec. 
Dig. § 100.*] 

*For other cases see same toplc & j numbeb in Dec. & Am. Digs. 1B07 to date, & Rep'r Indexes 
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3. BÀnkrtjptct (J 323*) — Claims— Liability or Banketjpt as Indorsee— SB- 

cuRiTY— Value. ; 

Where a bankrupt indorsed a note vhlch was also secured by a moi*s 
gage on real property of the maker, and the holder obtalned full and com- 
plète title to the property by foreclogure proceedlngs in the state court, 
on a bld for less than the amoùnt due on the note, the holder was entltled 
: . to prove as a daim against the bankrupt's estate only the différence be- 
, ti(?een the amount of the debt and the value of the property so obtalned. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. S 323.*] 

4. BANKBUPTCY (§ 340*)-^C!lLAIM— BURDEN oï Proof. 

The burden Is on alclalmant In bankruptcy to prove not only th« 
ff^BOUnt of hls claim, but to correctly prove any payments made thereon. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 340.*] 

5. BANKRUPTCT (I 225*)-^0»OSS-EXAMINATI0N OF WlTNESS— MaSTEE. 

On the trial of an: Issue as to the value of certain property before a 
spécial master in bankruptcy. proceedlngs, It was withln the master's dis- 
crétion to refusé a'iiue.of cross-examinatlon of the trustée cancerning hla 
kndWIedge or uiidérfetandlng of what the property could haVe been pur- 
chased. for and cbnceming efCorts made by hlm to secure pûrchasers at a 
,, priée namedr 

[Ed. Npte.— For other cases, see Batikruptcy, Dec. Dlg. S 225.*1 

8. Evidence (5 142*) — Value— Other Lai»ds. 

On trial of an issue 'as to the value of certain land before a spedal mas- 
ter in bankruptcy, évidence as to the appralsal of other eontiguous lands 
by the trustée, and as to the amounts reçeived on sales of slmllar tracts 
In tîiè vlcinity, was inadmissible In the absence of proof that the eontig- 
uous lands and the land sold were substantially of thé same value, and 
tiwbered in a substani;;ially slmllar niaiiner, as the land in controversy. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. §§ 416-423 ; Dec. 
Dig. § 142.*] 

7. Evidence (| 213*) — Effort to Avoid Litigation. 

Statements, oral or written, made In efforts to secure peace or avoid 
iitigation, are inadmissible in evfdence. 

[Ed. No,te.— For other, cases, see Evidence, Cent. Dig. §§ 745-751; Dec 
Dig. i 213.*] 

8. BANKRU^tCT (§ 220*)-^RErEEENCE TO MASTER— REPOET OF EVIDENCE— RB- 

QUEST. ' ■ 

'Where,; on a hearing before a spécial master, In bankruptcy proceedlngs, 
the records showed no request that the master should state in hls report 
. the character of évidence oCfered by the trustée on which the master's 
■fl.nding»of value were based, or whether hls findlngs were based on evl- 
deuee recei>ved under objection, the master's failure so to do was not 
error. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 226.*] 

In the matter 'of bankruptcy proçeedings of Allen L. Graves, in 
which Percival W. Clément filed a claim against the bankrupt as the 
indorser of a note secured by a mortgage executed by the Vail I^ight 
& Lumber Company. The spécial master reported against the allow- 
ance of the claim, and claimant petitioned for review of said report and 
for a new trial, Denied. 

Holden & Healy, for claimant. 
James K. Batchelder, for trustée. 

*For ottisr eaaet tee came toplc & t KmnBBB In Dec. & Am. DigF. 1907 to date, & Rep'r Indexe* 
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MARTIN, District Judge. This is the same case tliat was before 
the court in July, 1908, reported 163 F. 358, 20 Am. Bankr. Rep. 818. 
The closing paragraph of ' that opinion reads as follows : 

"The cause is referred back to the référée to flnd the balance due on sald 
note after deduetlng the value of the property oovered by sald mortgage 
and taken under said decree. If the counsel for the trustée and the counsel 
for the claimant agrée as- to wljiat the balance should be, the référée is in- 
structed to report that fact, with the amount agreed upon, to the court" 

The claimant requested the court to withdraw the, référence from the 
then référée of Bennington county, as he had given his opinion that 
the property was worth at least $18,000, and therefore, had partially 
prejudged the question pending. This request was granted by the 
court, and the name of Hon. A. E. Cudworth, référée for an adjoining 
county, ,was submitted to the parties and no objection made to his ap- 
pointment. He is a lawyer of high standing and large expérience at 
the bar, and also in the trial of cases as spécial master, auditor, référée 
in bankruptcy, etc. He heard the évidence and found that the mort- 
gaged property that was taken on foreclosure by the claimant, sold at 
public auction, and bid ofï by an agent of the claimant, was worth $37,- 
000. If this report of the spécial master is accepted, and that amount 
exceeds the amount due on the claimarit's note, including costs and 
taxes paid on said land, then this claim should be disallowed. 

The claimant now pétitions the court for a new trial : First, for that 
he has been ready and willing to sell the property for a sum equal to 
the amount of the note, viz., $23,500. Second, for that there is some 
cloud on the title to the property which was not presentedl before the 
master because the claimant was then nègotiating with prospective buy- 
ers and it might prevent a sale. Third, for that the spécial master's 
report of the value of the property is excessive, ând that the claimant 
has ofïered to convey said- property to the trustée, or any oiie else, for 
$23,500. Fourth, for that the claimant is entitled "to prove his claim 
in fuU against the estate of said Allen L. Graves in bankruptcy, and 
that likewise he is entitled to the full payment of said claim with in- 
terest to the date it is paid; such payment to be made first by apply- 
ing, as of the date the same came into his possession, the property re- 
ceived by him upon the mortgage foreclosure at its cash value at that 
time, and then by dlividends' from the bankrupt estate, until said claim, 
with interest, is fully paid." And also prays that the court review the 
évidence, that he may find therefrom the property to be worth much 
less than the master has found it to be. 

The first reason alleged in this pétition was presented to the master 
on hearing, and ail the circumstances connected therewith were before 
him. The trustée was under no obligations and had no authority to 
buy this property from the claimant or to take it into his hands to 
handle and control. The claimant f oreclosed his mortgage in the state 
court, anâ obtained title to the real estate in question, sold it at public 
auction, and bid it in for less than the amount due on his note. 

The second cause stated is somewhat peculiar. It is claimed that 
there is a defect in the title, known by the claimant at the time of the 
hearing before the master, but not called to his attention because of ne- 
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gotiationswith a, prospective purchaser. Was the daimant going to 
scll and .cojiveytg that prospective purchaser and keep this cloud on 
the title hidden, or d)ji ;he hope to overreach him, in some manner, by 
çimply giving a quitclairn. deed ? Whatever may hâve been his inten- 
tion, iitcan hâve no efïéct wpon the court in granting a new trial, as it 
is not newly dliscovered évidence. 

As to the third grotind, I hâve carefûlly reviewed the évidence be- 
fore the master, ahd îrom it I coficur in his findings as to the value. 

As to, the -fourth reason, the property being worth more thaii the 
arnçunt: due, the debt is paid, and, that claim is without foundation. 
In argurnent; CQunsél for the défendant çriticised the holding of the 
court in Re Graves,, supra, to the efîect that : 

"Havjng jforecJpsed ou the property of another and obtalBecî full and com- 
plète title, therçto, ' iie shQd|ld hâve dîvidends only on the balance after de- 
ductlng .tûe" vaille of the mortgaged property whlch hè bas i:eeéived from 
said corporation, whichls hls principal debtor." 

; T;Ijey;ha.yje cited seyer^l authorities, but none of thero are applica- 
ble to the facts in this case. 

. In the G,ase at bar the Vail Light & Lumber Company executed the 
note andigave a mortgage on the property in question to secure its 
paymenti .The bankrupt was simply an indorser, and long before 
bankruptcy prpqeedings the claimant had foreclosed his mortgage in 
the state court withput, jç)^in,ing the bankrupt as a party thereto, had ob- 
tained a, decree, and the çquity of rédemption had expired nearly a year 
preceding the bankruptcy proceedings pf the endorser. The bankrupt 
court! had no jurisdiçtion of the property so foreclosedi, and at the 
tim€ ofthe adjudication the title of the property pledged by the Vail 
Light ^ L/Umber Cprnpany had been taken and the property converted 
by the:«laimant. There can be rto.claim against the bankrupt unless 
the amount due on the claimant's note exce«ds the value of the prop- 
erty so teken. Under such a state of facts, there can be no lien rest- 
jng upon the bankrupt's estate except for the balance due. It is whol- 
ly: unlikerthe case of the JBeaver Knitting Mills, 15é Fed. 320, cited by 
the claimant. In that: G?(se the Beaiver Knitting Mills assumed the 
payment:of: the, entire mortgage by.a purchase of the mortgaged prop- 
erty and. the property itself was in the hands of the court of bank- 
ruptcy. ,; 

Loveland (3d Ed.) p. 357, is cited :, , 

"Where a maker and an Indorser, whose liablllty is flxed, are both adjudged 
bankrupts, the whole debt, it seems, may be proved against either or both 
estâtes." 

That is, thé whole debt as it existed at the time of the filing of the 
pétition in bankruptcy. If one-half, two-thirds, or any other frac- 
tional part thereof, was paid before bankruptcy proceedings, the whole 
•debt is the amount then due and nô more, and that âmount only is 
provable against the bankrupt estàte. The spécial master has f ound 
that the property pledged by mortgage, and taken by the claimant long 
preceding bankruptcy proceedings, was of greater value than the 
amount due on the note ; thus the debt is paid, and there is nothing to 
be proved. 
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It is unnecessary to discuss the other cases cited, as they are equally 
inapplicable to the facts of this case. 

The claimant has also filed exceptions to the report of the spécial 
master for errors made in the trial of the case: 

First. For that the référée ruled that the burden of proof in the case 
was on the claimant. What the master ruled was this : That upon 
the files before him, fiirnished by Référée Sheldon, Mr. Clément stands 
relatively in the position of plaintiff and should présent his proofs — 
"going ahead" in the présentation of évidence. It will be observed that 
Référée Sheldon held that the claimant had no standing in court and 
denied him the right to prove his claim. At the time that the spécial 
master made this ruling, the claimant had not proved his case at ail. 
The ruling of the spécial master was correct. The claimant was, un- 
der the bankruptcy act, in duty bound not only to prove the amount 
of the note in question, but to correctly prove payments made thereon. 

The second and third exceptions are that the spécial master excluded 
a certain line of cross-examination of the trustée, while on the stand 
as a witness before him, as to his knowledge or understanding of what 
the property in question could hâve been purchased for, and that he 
made efforts to secure purchasers at a certain price named. As an 
abstract proposition, without being présent and knowing ail the facts 
as they appeared before the master, it occurs to me that had I been 
trying the case I should hâve permitted this line of cross-examination ; 
but that was discretionary with the master. The very fact that he ex- 
cluded it makes it self -évident that it would hâve had no weight in dis- 
posing of the question that was before the master. Thèse two excep- 
tions are overruled. 

Fourth, for the exclusion by the master of évidence offered of the 
appraisal upon oath by trustée Shaw of other lands contiguous to the 
lands in question. Having failed to show, or offered to show, that the 
contiguous lands in question were substantially of the same value, that 
they were timbered like the lands covered by this mortgage, or that 
they hadl been carefully examined by the witness, that class of évidence 
was inadmissible, and the master ruled correctly. 

The claimant states in his fifth and sixth exceptions that the master 
excluded évidence by witness Parmenter of sales of similar tracts of 
land in the vicinity of the land in question, but the record of the tes- 
timony of the witness does not show the land covered by sales to be 
similar or in the vicinity of the land in question. When the witness 
was inquired of as to the value of the claimant's land, he stated that he 
knew somewhat of the "Clément tract." 

"Hâve been on the easterly part ; foUowed east line as blazeil begiiming at 
the southeast corner upon the Dufresne lot. No examination that wouUl lie 
of any particular value in this case — on June 1."), l',)06. * * « 'Xhe hard 
wood I did not think much abont. Priée not based on that but to a sinall 
extent. Did not examine the vvest tier of lots. * * * That part of the 
Clément lot I saw in ]90f! I don't know how I can answer a» to the vaine 
of the timber on it. Location of -«'e.^terly part of Clément lot was poiuted 
out to me, and I observed it froui a distance. Should say that $10 per acre 
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would be an extrême or rather fair value for it. * * * Should prefer tlie 
Aldrlch tract. That is 10 miles from hère and slopes mostly westerly." 

It was the évidence of the selHng price of the Aldrich lot that the 
master excluded. Evidently he did not find that it was in the immé- 
diate vicinity of the property in question, being 16 miles away, or that 
the witness was sufficiently f amiliar with the claimant's land in ques- 
tion to compare the value of the two properties. 

Exception 7 is based upon the master's exclusion of évidence ofifered 
as to proposed compromises by the trustée with the claimant. This ex- 
ception is not well taken. Statements, oral or written, made in efforts 
to secure peace or avoid litigation, hâve no place in the trial of a case. 

The eighth and ninth exceptions are to the master's refusai to state 
in his report the character of évidence offered by the trustée on which 
his findings of value were based, or whether his findings were based 
upon évidence received under objection. The record does not show 
any such request to hâve been made. 

Exception 10 is covered by the pétition for a new trial, which I bave 
heretofore referred to. 

The case is referred back to Référée Sheldon on the fînding of the 
spécial master that the value of the property in question is $37,000, 
which fînding is approved by the court. AU costs in this court, in- 
cluding the hearing before the spécial master and the spécial master's 
fées, are to be taxed by the clerk in favor of the trustée. 
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ALDINE TRUST CO. v. SMITH. 

(Circuit Court of Appeals, Tliirci Circuit. November 10, 1910.) 

No. 1,358. 

Bankeuptct (§ 155*) — Probertt Passing to ïeusteb— Estoppel. 

A bankrupt corporation, wliicb hacl contracted as subcontractor to fur- 
nish and set tile in certain buildings under construction and had dellvered 
the tile at the buildings, borrowed money from a trust company, and as 
collatéral security asslgned tbe money "due for material furnished" from 
the contractors. It also represented in good faith tbat the tile had been 
delivered to the contractors and that the money therefor was due it. Be- 
fore the tile had been set, it became bankrupt, and its trustée clalmed the 
tile, whlch were then sold to the contractors by agreement of the parties. 
Hcld that, having obtained the loans on the représentation that the tile 
had been sold, both the bankrupt and its trustée who took in its right 
were estopped in equity as agalnst the trust company to claim the title or 
their proceeds. 

[IM. Note. — For other cases, see Bankruptcy, Dec. Dig. § 155.*] 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania. 

In the matter of the A. P. Wilson Company, bankrupt. From an 
order of the District Court denying- its claim to certain money (In re 
A. P. Wilson & Ce, 176 Fed. 652), the Aldine Trust Company ap- 
peals. Reversed. 

A. G. Dickson (Dickson, Beitler & McCouch, oï counsel), for ap- 
pellant. 

John J. Foulkrod, Jr. (Porter, Foulkrod & McCullagh, of counsel), 
for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
CROSS, District Judge. 

CROSS, District Judge. The A. P. Wilson Company, workers in 
tile, had, some time prior to the institution of bankruptcy proceedings 
against it, agreed as subcontractors to furnish and set tile for three 
separate buildings located in the city of Philadelphia, which were then 
in the course of construction, and had delivered tile to each of the 
buildings. Having entered into thèse contracts, and delivered the nec- 
essary tile therefor, it borrowed money from the Aldine Trust Com- 
pany, giving its notes therefor, and as collatéral security for their pay- 
ment executed to it three several assignments of the following form : 

"For value recel ved we hereby sell, asslgn, transfer and set over unto the 
Aldine Trust Co., ail our right, title and interest in the sum of six hundred dol- 
lars (.$600.00) due for material furnished to opération of Elder & Owen at 
Fifty-Seventh and Walnut streets." 

The assignments dififer merely in the amount named therein and the 
building from which such amount was alleged to be due for material 
furnished. At the time the several assignments were made, the A. P. 
Wilson Company had, as stated, delivered to each of the three build- 
ings the necessary tile for the completion of its work. In this situa- 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
182 F.— 29 
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tion the A. P. Wilson Company applied to the Aldine Trust Company 
for loans, and in the case of each loan, and at the time it was made, 
executed an assignment, in the foregoing form, of moneys due for ma- 
terials furnished to the respective buildings. The assignments not 
only stated that the moneys were then due, but similar oral représenta- 
tions were clearly and indisputably made by the officers of the A. P. 
Wilson Company to an officer of the trust company, when the loans 
were procured, and it was upon the faith of the assignments and of 
the représentations thus made that the moneys were loaned. After the 
delivery of the tile and the procurement of the loans, but before the 
work had been begun by the Wilson Company, it went into bank- 
ruptcy. Smith, its trustée in bankruptcy, and the appellee hère, 
cïaimed that the tile belonged to the bankrupt at the time the bank- 
ruptcy proceedings were begun. The trust company, on the other 
hand, claimed that it was entitled to the proceeds of the tile to the ex- 
tent that their value had been assigned to it. Under an agreement 
with the trustée in bankruptcy, the Aldine Trust Company sold the 
tile to the contractors for $1,540, and the question in controversy is : 
To which of the parties does that fund belong? The référée held that 
the Aldine Trust Company had no title to or lien upon the tile, and 
that it must pay to the trustée, not the entire sum of $1,540, but the 
sum of $499.75, which is the différence between $1,540 and $1,040.25, 
which it is conceded the trust company is entitled to retain on account 
of other transactions which need not be particularly set forth. The 
absolute good faith of the Aldine Trust Company in making the loans 
in question is put beyond controversy, both by the testimony of its own 
officers and by those of the bankrupt. It also appears in the case, and 
ts undisputed, that the exécution of the several assignments were duly 
authorized by the A. P. Wilson Company. The référée and the 
learned judge of the District Court base their décision in substance 
upon the proposition that the trust company had no title to or lien 
upon the tile itself , and they accordingly held that the trustée had the 
superior right to the proceeds arising from the sale thereof. But that 
proposition does not correctly state or answer the position of the trust 
company, as will appeâr from the folloWing extract taken from the 
brief of its counsel : 

"The trust company has never contended, and does not now contend, that It 
had a possessory lien on the tile by virtue of delivery thereof to it, but does 
claim that there was an assi^ilnient to It of moneys which the bankrupts had 
alleged were due by the contractors for the tile that had been delivered at 
the several opérations, and It is submitted that the trustée in bankruptcy 
ought not to be allowed, any more than the bankrupts themselves, to allège 
that no sale of the tile had been made by the bankrupts to the several con- 
tractors, and that there was no money due by the said contractors for the 
tile." 

When the loans were made, and in the endeavor to procure them, 
the A. P. Wilson Company took the position and asserted in effect that 
the title of the tile had already passed to the builders, and that cer- 
tain spécifie sums were due to it therefor. The language of the assign- 
ments, coupled with the other testimony in the case, will not permit 
of any other conclusion. To permit the trustée of the A. P. Wilson 
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Company to reclaim thèse tile, or, what amounts to the same thing, 
to claim the proceeds of their sale, wotild unquestionably work a fraud 
upon the trust company which loaned moneys, not upon the security of 
the tile or upon any pledge thereof, but upon the faith of statements 
made to it by the officers of the bankrupt, to the efïect that it had no 
title thereto, but had parted with the same to the contractors, and that 
moneys, representing the price thereof, were due to it therefor, which 
moneys it was willing to assign to the trust company as collatéral se- 
curity for the repayment of such loans. The tile were intended for 
and were delivered to certain buildings, and in view thereof, and of 
the assignments and of ail the circumstances under which the loans 
were made, it seems essentialiy right and proper that the trustée in 
bankruptcy, standing in the shoes of the bankrupt, should be held 
to be estopped from denying what it then asserted, and claiming the 
proceeds of the sale thereof. It would be difficult to suggest a clearer 
case of estoppel. To claim the value of the tile, the bankrupt corpora- 
tion, were it the actor in this proceeding, would hâve to admit that its 
assignments, although duly authorized, were a fraud ; that material 
statements contained therein were untrue ; that its officers prevaricated 
when they said that moneys were due for the tile ; that it thereby de- 
ceived and lulled to sleep the officers of the trust company, and fraud- 
ulently procured the loans in question ; but that, notwithstanding ail 
this, it should now be permitted to tell the truth and take the tile. Cer- 
tainly no court of equity would assist the bankrupt under such cir- 
cumstances. Having treated the tile as sold and the proceeds thereof 
as due, and having assigned the same as collatéral security to the 
loans, neither it nor its trustée will now be heard to assert the con- 
trary. 

Out of a multitude of cases which might be cited as establishing the 
above principle, that of Fourth Street Bank v. Yardley, 165 U. S. 634, 
17 Sup. Ct. 439, 41 L. Ed. 855, only will be referred to, wherein, at 
page 653 of 165 U. S., at page 443 of 17 Sup. Ct. (41 L. Ed. 855), 
Mr. Justice White says: 

"As the Fourtli Street Bank contracted and parted with Its nioney on tbe 
faith of the représentations of the Keystone Banlc that there was to its crédit, 
in the Tradesmen's Banli, a spécifie sum, and the fund which came iuto the 
hands of its voluntary assignée is the fund as to which the représentations 
were made, the Keystone Bank and its assignée are In equity estopped from 
asserting, to the préjudice of the Fourth Street Bank, that the cliaracter and 
condition of the fund was otherwlse than it was represented to be." 

The trust company is entitled to receive the moneys in controversy. 
The decree below is reversed, with costs. 
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BURGOYNË et al. v. McKIL,LIP et al. 

(Circuit Court of Appeals, Eiglitli Circuit. Oetol>er 12, 1910.) 

Ho. 3,313. 

1. Action (§ 28*) — Form— Waiver of Wrong — Embezzi^ement— Quasi Cok- 

TKACTS. 

In case of embezzlement or misappropriation of funds, the person de- 
frauded may at Ida option assert a demand as on an implled eontract to 
repay. 

[Ed. Note.— For other cases, see Action, Cent. Dig. §§ 196-215; Dec. 
Dig. § 28.*] 

2. Bankbuptct (§ 814*) — Oi.aims Provable— Quasi Conteacts. 

Where a bankrupt has misapproprlated funds, tlie person defrauded at 
his option could waive the crime, and assert a claim on implled eontract, 
aud prove the same in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 469-490 ; 
Dec. Dig. § 314.*] 

3. Trusts (§ 340*)-^Breach of Trust— Propeett of Trustée. 

Though a demand may be founded on a breach of trust, the entire es- 
tate of the recréant trustée is not thereby necessarUy impressed with a 
trust. 

[Ed. Note. — For other cases, see Trusts, Cent Dig. § 501; Dec. Dig. § 
340.*] 

4. Bankruptcy (§165*) — Liens — Préférences — Embezzlement. 

■V\Tiere the bankrupt, a member of a flrm, on being discovered to be a 
defaùlter, executed a trust deed to the créditer, coverlng his;Own prop- 
erty, and thereafter was adjudged a bankrupt, the holder of the deed 
could not, as an ordinary créditer, take and hold the conveyance free from 
the provisions of Bankr. Act July 1, 1898, c. 541, 30 Stat 544 (U. S. Comp. 
St. 1901, p. 3418), respecting préférences. 

pÉd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 165.*] 

5. BAnkbùptct (§ 163*) — ^Préférences— Considération, 

A bankrupt, having defaulted with référence to funds deposlted with 
his ïîrm to be loaned out for an Insurance Company, executed a deed of 
trust of certain of his Individual property to secure the défalcation, and 
in considération thereof the insui'"uee company released the other mem- 
ber of the flrm from further liability for the défalcation. Heîd, that such 
release was not such a considération for the transfer as would save it 
from being a voidable préférence, at the instance of the bankrupt's trustée 
for the benefit of individual Creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 163.*] 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

Action by Harry L. Burgoyne, as trustée, and another, against Pat- 
rick E. McKilHp and others. Judgment for défendants, and plaintifïs 
appeal. Affirmed. 

C. C. Flansburg (R. O. Williams and L. A. Flansburg, on the brief), 
for appellants. 
F. A. Brogan (Albert M. Post, on the brief) , for appellees. 

Before HOOK and ADAMS, Circuit Judges, and REED, District 
Judge. 

*For other casea eee same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HOOK, Circuit Judge. The firm of McKillip & Swallow were local 
loan agents in Nebraska of the Union Central Life Insurance Compa- 
ny of Cincinnati, Ohio. Patrick E. McKillip, the senior member, with- 
out the participation or knowledge of his partner, converted to his own 
use a large sum of money intrusted to them by the company for the 
purpose of making loàns on farm property. His conduct being discov- 
ered, the company sent Harry L. Burgoyne, its représentative, to Ne- 
braska, and McKillip conveyed to him, as trustée, some real and Per- 
sonal property. At the same time an agreement was executed, showing 
the conveyances were as security for the repayment of the money mis- 
appropriated. Swallow relinquished whatever interest he had in the 
property, and the company released him from further responsibility. 
Within four months after this transaction, other creditors of McKillip 
instituted proceedings in bankruptcy against him, he was adjudged a 
bankrupt in due course, and Royal P. Drake was selected as trustée 
in bankruptcy. Afterwards Burgoyne, trustée under the mortgage 
agreement, and the insurance company, as co-complainants, com- 
menced suit against McKillip, his wife, and Drake as trustée in bank- 
ruptcy, for the enforcement of the agreement, the sale of the property, 
and the exclusion of défendants from ail interest therein. Drake set 
up in défense that the transfers of property to Burgoyne for the com- 
pany were void as préférences under the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). The trial 
court found that McKillip was insolvent when the transfers were 
made, that he was aware of his financial condition and intended to 
prefer the company over his other creditors of the same class, and 
also that the company through its représentatives had reasonable 
grounds to believe a préférence was intended. Complainants' bill was 
therefore dismissed upon the merits, and they prosecuted this appeal. 

It is sufficient to say, without reciting the évidence in détail, that 
we think it fuUy supports the conclusions of the trial court. There 
can be no real question about the insolvency of McKillip, or of his in- 
tention to extricate himself from his embarrassing position by making 
good the claim of the company at the expense of his other creditors. 
And the facts and circumstances of the transaction, including the déc- 
larations of McKillip at the time, were well calculated to create a 
belief in the minds of those who were présent as participants that he 
intended just what naturally resulted from his act. On such an occa- 
sion the représentatives of a créditer seeking security cannot stop their 
cars and close their eyes to the obvions significance of things, and 
then say they did not hear or see and did not understand. 

It is contended by complainants there was no préférence, because 
the relation between the company and McKillip was not that of créd- 
iter and debtor, the demand of the former was not one provable in 
bankruptcy, and also that there was a présent considération to sustain 
the transaction. In case of embezzlement or misappropriation of 
funds, the person defrauded may at his option assert a demand as 
upon implied contract to repay, and such a demand is provable in 
bankruptcy. When the company took from McKillip what was in 
substance a mortgage upon his property, it clearly did so as a creditor, 
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and -it, cannot retain it and at the same time abandon the position then 
assumed. This is not a case of following trust funds. The property 
was not çonveyed to Burgoyne as the property of the company in 
which its funds had been invested. It was accepted as the property 
of the debtor, and as security for the payment of money due the eom- 
pany. ; The funds of the company wpre not traced into the property, 
and there was no réclamation of them as trust funds. Though a 
demand may be founded on a. breach of trust, the entire estate of the 
recréant trustée is not thereby necessarily impressed with a trust. 
The hoider of the demand cannot, as an ordinary créditer, take and 
hold transfers of property from the insolvent defaulter free from the 
provisions of the bankruptcyiact respecting préférences. Richardson 
V. Shaw, 28 Sup. Ct. 512, 209 U. S. 365, 52 L. Ed. 835, is rehed on, 
but it is not in point. It rests upon the peculiar relation between 
broker and customer in their dealings in stocks, and, under the facts of 
the particular case, it was held not to be that of debtor and créditer. 

There is another matter, The funds of the company were en- 
trusted to McKillip & Swallow, and, thpugh it was McKiUip who mis- 
appropriated them, the company was entitled to hold the firm and both 
partners civilly responsible. McKillip alone was adjudged bankrupt, 
and Blake, tjie trustée, represents , only his individual creditors. Vari- 
ons contentions are made because of this situation ; but they are dis- 
posed of by the fact that the property transferred to the company 
belonged to McKillip individually, not to his firm. We approve the 
linding of the trial court that the property was not partnership as- 
sets and that Swallow had no interest in it, though an attempt was 
made to show he had. It is also contended there was a présent con- 
sidération for the transaction which preventg its being a préférence, 
in that Swallow, having an interest in the property transferred, aban- 
doned it, and also because the company released him from his civil 
liability for the money misappropriated by his partner. There is no 
such considération in thèse things as the law contemplâtes. The prop- 
erty was not Swallow's, nor had he an interest in it, and surely a 
créditer of a firm, who receives a transfer of the individual property 
pf a partner who is insolvent, cannot, by releasing the; other partner 
from liability, create a considération that will save the transaction 
from being a préférence, voidable at the instance of the trustée rep- 
resenting individual creditors. By such a contrivance the individual 
estate, in whiçh the individual creditors hâve a direct interest, instead 
pf being augmented or maintained at its gross value, would be depleted 
to their détriment. 

The decree is affirmed. 

NOTE. — The following Is the opinion of W. H. Munger, District Judge, In 
the court below: 

' W. H. MUNGER, District Judge. Sufficient of the facts may be briefly 
Stated as follows: The Union Central Life Insurance Company of Cincinnati, 
Ohlo, hereafter called the "Insurance company," appointed one W. N. Léonard, 
of Lincoln, its Western agent, who had charge of its loaning business iu 
Nebraslia. Léonard appointed local agents, who soliclted and received appli- 
cations for loans upon real estate, which were forwarded to Mr. Léonard and 
bj him to the Insurance company for approral. If the loans were approved 
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by the insuranee company, abstraets of title were proeured, mortgages exe- 
euted to the Insuranee company, and a draft for the aniount of tlie loan for- 
warded to the local agent, with directions to pay off ail prior liens, if any, ont 
of the proceeds of the loan ; the balance to be paid to the mortgagor. Among 
the local agents were Patrick E. IMcKillip and Charles II. Swallow, of Ilum- 
phrey, Nebraska. doing business as McKillip & Swallow, and who did a large 
aniount of business for the insuranee company. extending over a period of 
several years. Upon tiie reeeipt of the draft for the niortgage loan, théy 
would discharge prior liens and at once forward the évidence of such prior 
liens being released. Between April and Deceniber, 1907, there was remitted 
1o McKillip & Swallow, for mortgages which had been received, appro.vimately 
.$.'^5,000, with directions to pay off certain prior incunibrances out of the 
funds ; the balance to be turned over to the respective mortgagors. The 
money was received by McKillip & Swallow in the forni of drafts, which were 
deposited to their account in a bank at Humphrey. This money was not, how- 
ever, applied in the diseharge of liens or paid to the mortgagors, but was con- 
verted by said McKillip to his own use, and chiefly used by hini in paying off 
incumbrances upon laud which he owned, and in the purchase of real esta te. 
During this period, Mr. Léonard, not receiving évidences of the releases of 
prior liens, repeatedly communicated with McKillip with respect thereto, by 
letter and téléphone, and was assured by him upon each occasion that the 
matter would receive immédiate attention. Thus the niatter drifted until De- 
cember, 1907, when Mr. Léonard sent an agent to examine the county records 
to see if the liens had been paid and diseharged. ïhe agent reported to Mr. 
Léonard that the records did not show the discharge of such liens. Mr. Léon- 
ard Immedlately communicated the facts to the insuranee company, and the 
company sent Mr. Harry L. TSurgoyne, coniplainant, an attorney of the com- 
pany, to Lincoln to look after the matter. After a conférence at Lincoln be- 
tween Mr. Burgoyne, Mr. I.«onard. and the local attorney for the company, in 
which the question of securlng the amount was diseussed. the advisability of 
Instituting an attachment suit, and otherwise. it was flnally deterniined that 
they would go to Humphrey and call upon Mr. McKillip. They left Lincoln 
for that purpose, and met Messrs. McKillip and Swallow at Colimibus, where 
the matter was diseussed, and Mr. McKillip then and there adinitted that he 
had converted the funds to his own use. He expressed a willingness to secure 
the company against loss, and considérable discussion was had as to the man- 
uer in which this was to be doue. Mr. McKillip strenuously objected to givîng 
a niortgage directly to the insuranee company, or to any person known in that 
communlty to be connected witli the insuranee company, for the reason that 
such an act would indicate to his other creditors that he vîsih largely indebted 
to the insuranee company and would seriously impair his crédit. Negotiations 
between Mr. McKillip and the représentatives of the insuranee company were 
not completed until a day or two following, at a conférence in Lincoln. It 
flnally resulted in Mr. McKillip executing the deed in question to Mr. Bur- 
goyne, and transferring t» hlm certain securities, eonsisting of notes. It was 
expressly agreed that Mr. Burgoyne's résidence was not to be stated in the 
deed, as to do so might indicate to other creditors and parties with whom Mr. 
McKillip was dealing that he mlght hâve some connection with the company ; 
Mr. McKIllip's expressed désire being that the record of the transaction should 
indicate nothing but a sale of the real estate by him in the usual course of 
business. In pursuance of this arrangement, the deed in question was exe- 
cuted by McKillip and wife to coniplainant Burgoyne, to secure the insuranee 
company for moneys thus received and appropriated by McKillip. Mr. Bur- 
goyne gave back an instrument, which may be termed a "defeasement," which 
instrument expressed, among other things, that the deed had been given to 
secure an indebtedness to the insuranee company, and authorized Mr. Bur- 
goyne, with the approval of Mr. McKillip up to a certain date, to sell the real 
estate and apply the proceeds to the expenses and discharge of the indebted- 
ness to the Insurance company. If the indebtedness was not diseharged by the 
date nanied, then Mr. Burgoyne was authorized to sell the real estate, without 
the approval of Mr. JIcKillip, and upon payment of the indebtedness Mr. Bur- 
goyne was to reconvey the preuiises, or what remained unsold, to Mr. Mc- 
Killip. The deeds to Burgoyne were to be placed of record ; but it was ex- 
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pressly agreed that the defeasement instrument was not to be placed of record 
unless future events should render it neeessary In order to perfect a good 
titla Within four months after the exécution of the deed, upon pétition of 
certain credltors of défendant McKIllIp that he be adjudged a bankrupt, hear- 
Ing was had and judgment was rendered in accordance with the prayer of the 
pétition, adjudging McKIllIp a bankrupt. Complainants hâve brought this ac- 
tion to hâve the trust provisions of the Instrument referred to as a de- 
feasement Instrument enforced, or, in case they cannot be enforced and the 
instrument shall be held to be a mortgage simply, that It be foreclosad as an 
ordinary mortgage and the preinises sold. 

I hâve no doubt that, uuder the law of Nebraska, the transaction in ques- 
tion was a mortgage of the real estate by McKillip to Burgoyne, as trustée, to 
secure the indebtedness froni McKillip to the Insurance company, and, unless 
it ean be avolded by the trustée in bankruptcy of McKillip, complainant is 
entitled to a deeree of foreclostire. The trustée in bankruptcy urges the in- 
validity of the mortgage for the reason that it was a préférence, voldable 
under the bankrupt law. While the Insurance company could bave undoubt- 
edly malntained an action against McKIllIp & Swallow, I hâve no doubt that 
they could hâve also malntained an action against McKillip as for money had 
and received, and that, at the time In question, McKillip was a debtor to the 
Insurance company in approximately the sum named. To constitute this mort- 
gage a préférence, to be avoided by the trustée, it must appear that It was 
given by McKillip with the intent on his part that it should be a préférence, 
and it must hâve been received by the Insurance company with knowledge of 
facts whlch would reasonably cause the Insurance company to belleve that a 
préférence was Intended. McKillip, at the tIme of giving this mortgage, was 
hopelessly insolvent. His assets, at a fair valuation, were so much less than 
his llabilities, that it must be presumed that he knew he was insolvent The 
mère conveyance, however, of property by a debtor to his credltors whIle In- 
solvent, does not constitute a voldable préférence, unless the évidence, as be- 
fore stated, shows an intent upon the part of the debtor at the tIme to give to 
the creditor a préférence over other credltors. WhIle it may truthfully be 
said that the real moving cause, upon the part of McKillip, to gIve the mort- 
gage in question was to avold a criminal prosecution for embezzlement, yet I 
cannot escape the conclusion that the effort whlch he successfully made to 
bave the securlty given In the form of an absolute conveyance to a stranger, 
for the express purpose of deceiving other credltors, sufticlently évidences an 
Intent upon his part to give to the Insurance company a préférence over his 
other credltors, knowing, as I think he must hâve known, of his hopeless in- 
solvency and his inabillty to pay ail his credltors in full, and that the real 
truth of the transaction was thus concealed to enable him to conduct bis busi- 
ness In the ordinary way until such time at least that the four-months period 
under the bankrupt law would bave run. 

The fact that the Insurance company knew that he had embezzled this large 
sum of money, converted it to his own use, and thcirfact that they had knowl- 
edge of his désire to keep from his other credltors the fact of his Indebtedness 
to the Insurance company, are facts whlch, to my mind, would hâve put an 
ordinarlly prudent person upon Inqulry, and such Inquiry would hâve dis- 
closed his insolvency and his intent to prêter the Insurance company In the 
transaction. The Insurance company made no inquiry as to the extent of his 
indebtedness, or tlie value and amount of his property, but simply accepted his 
own statement that he was worth at least $100,000 above his Indebtedness. 
McKillip having confessed his criminality, I do not think the insurance com- 
pany was justifled, under ail the facts, In relying upon this gênerai statement 
by hIm as to his solvency. I am therefore of the opinion that the mortgage 
was a préférence, whlch may be avoided by the trustée in bankruptcy, unless 
it can be sustalned upon the doctrine that this fund of the Insurance company, 
which was converted by McKIllIp, being trust fuuds, the Insurance company 
had an equlty lien upon his gênerai estate for the amount. 

The property turned over to the Insurance company by McKillip as securlty 
was not a part of the fund received by McKillip from the Insurance company, 
nor does it appear from the évidence that the property given by McKillip to 
the Insurance company as securlty was purchased with the fuiids of the insur- 
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ance company. I do not thlnk the équitable rule, at least as admlnistered by 
the fédéral courts, Is as broad as argued by eounsel for complainant. I think 
the équitable rule is as stated by the Court of Appeals of the Ninth Circuit 
in Spokane County v. First Nat'l Bank, 68 Fed. 979, 16 C. C. A. 81, by the 
Eighth Circuit in John Deere Plow Co. v. McDavid, 137 Fed. 802, 70 C. C. A. 
422, and by the Sixth Circuit In Board of Commlssioners v. Strawn, 157 Fed. 
49, 84 C. O. A. 553, 15 L. U. A. (N. S.) 1100, which announce the rule as stated 
by Biner, Judge, in John Deere Plow Co. v. McDavid, supra, as follows: "The 
owner of a fund which has been mlsapproprlated by one who held it in trust 
cannot foUow it in the hands of the trustée, unless he can trace the trust fund 
in kind or in spécifie property into which it has been converted, or, if the fund 
has been mingled with the trustee's other property, to establish a charge on 
the mass of such property for the amount of this fund. In other words, he 
can secure a préférence out of the proceeds of the estate of the Insolvent only 
where he can trace the trust property or fund, in Its original or some substl- 
tuted form, in the estate which cornes into the hands of the trustée." 

In this case, as stated, complainant has not satlsfactorily, at least to my 
mlnd, traced any of the trust funds to the property in question ; nor do I 
think, under the évidence, the Insurance company could hâve established an 
équitable lien upon the entlre estate of McKillip at the time of the giving of 
the mortgage. Hence they dld not surrender a gênerai équitable lien for a 
spécifie lien, and are not protected by the rule that a change or substitution 
of securities is not a préférence, voîdable under the bankrupt law. While un- 
doubtedly Mr. Swallow was equally liable to the insurance company, I cannot 
think their release of him places them in any better attitude. It is apparent 
that he was regarded as a person of no financial responsibility. I do not think 
he had an interest in any of the property which McKillip gave as security, 
and while the release of Swallow might be a good considération by Itself for 
a mortgage glven by McKillip to the insurance company, we are not dealing 
with the question of considération. The liability of McKillip to the Insurance 
company was sufflcient considération for the mortgage. The release of Swal- 
low was not such a présent considération as to avoid the character of the 
transaction being a préférence. McKillip's estate was not beneflted thereby, 
and I do not believe a préférence can be avoided by simply releasing a eo- 
debtor under such circumstances. 

As the trustée in bankruptcy has not asked for affirmative relief, the Judg- 
ment of the court is that complainants' blU be dismissed for want of equity. 



STATE OF KANSAS v. MERIWETHEK et al. 

(Circuit Court of Appeals, Eighth Circuit. October 11, 1910.) 

No. 2,980. 

1. Navigable Watebs (5 45*) — Beds and Banks of Stream— Avttlsiow. 

A destruction of the surface of land lylng on the shore of a river by a 
flood or other sudden and destructive process does not destroy the title 
of the owner. and even, though it becomes the bed of the river for a 
time and presumptively the property of the state, its subséquent restora- 
tton, whenever it occurs, inures to ilm who originally owjed it. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. § 2T9; 
Dec. Dig. § 45.*] 

2. Navigable Waters (§ 44*) — Eipaeian Owners— Accretions. 

In order to vest title in a rlparian owner on a river by accretion, the 
constitutive sedimentary deposits along the shore m'ust be graduai, im- 
perceptible, and natural. 

[Ed. Note.— For other cases, see Navigable Waters, Cent Dig. | 268; 
Dec. Dig. § 44.*] 

*For otlier casea se« same topic & i kumbsb la Dec. & Am. Digs. 1SD7 to date, t Rnç'r Isaezei 
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8. Navigable Waters (| 44*) — Ripaeian Ownbes— Acceetiow. 

Where a sand bar f ormed along the shore of a river which gradually 
extended Into the chaanel, tbe fact that It was hlgher at the side next 
the chànnel than next the shoré Is not ineonsistent wlth the claim that 
the land so fonned was an accretlon to the shore land. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dlg. § 287; 
Dec. Dlg. § 44.*] 
é. Navigable Watees (§ 44*) — Ripabiaw Ownees— Accbetion. 

Where land was gradually fonned along the shore of a river by depos- 
its of sand and soil, the tltle of the owner of the adjolning shore land to 
Buch new-formed land as an accretlon Is not defeated by the fact that 
after it had rlsen above the water he drove piles to hold it in position 
and acceierate further deposlts thereon. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dig. § 267; 
Dec. Dlg. § 44.*] 

6. Navigable Watees (§ 44*) — ^"Alluvion," 

"Alluvlon" is an addition to riparian land, gradually and Imperceptibly 
Diade by the water to which the land is contlguous, and may be the ef- 
f eet of elther natural pr artiflelal causes. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. i 267; 
Dec. Dig. § 44.* 

ITor other définitions, see Words and Phrases, vol. 1, pp. 349, 350.] 

Appeal frdm the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Interpleader between the State of Kansas and Hunter M. Meri- 
wether and others. Decree in favor of Meriwether, and the State ap- 
peals. AfiSrmed. 

The question presented by thls record is whether Meriwether or the state 
of Kansas is entltled to the sum of $22,000 resulting from a condfmnation 
for the use of a railroad conipany of a tract of land situated in Wyandotte 
county, Kan. The Case has been hère before and is reported in 96 C. 0. A. 
281, 171 Fed,!89, to which référence can be mnde for some facts deemed un- 
necessary to be stated hère. The Chicago Great Western Railway Company, 
successor to the rights of the City Terminal Railway CXnnpany, for whose ben- 
eflt tlîe condemnation was had, flled a bill of Interpleader to secure an adju- 
dication of the clalnis of several persons to the money. While others origl- 
nally asserted some right to it, the controversy now concerns the clalms of 
Meriwether and' the state of :Kansas only, and is to be detennlned by ascer- 
tainlng which of the two owned the land at the tlme it was condemned. 
They each. In obédience to the order of the court requiring them to inter- 
plead, flled intervening cross-bllls setting forth thelr respective elaims to the 
money, which was deposited in the registry of the court, 

Meriwether in hls cross-bill alleged that the land, which was situated on 
the soutti bank of the Missouri river immediately below the Influx of the 
Kansas river and west of the state Une between Kansas and Missouri, consii- 
tuted a part of a larger tract, patented by the United States in 1857 to Sllas 
Armstrong, which part he, by mesne conveyances, had duly acquired; that 
Bubsequently the Missouri river washed away a large tract of land lying on 
its south banii Ineludlng that in question : that its channel was dlverted 
southwardiy and for many yeare ran over tUe lower and remainhig strata 
of this laud. He then eniployed the followlug language; "That in the year 
1888 the sïttd river began anew to change Its course, and new land or accre- 
tions were gradually deiioslted agalnst and added to the remainlng portion of 
eald land on the South slde of sald river; such accretions and additions con- 
tinuing from timp to time until ail of the tract hereluafter descrlbed (being 
the land involved'ln thls suit) had' thereby been created, * * » and that 
your orator and those under whom lie elaims bave reclaimed and made per- 

*For otber caees aêe same topic & § nvmbeb in Dec. & Am. Digs. 1SU7 to date, & Rep'r Indexes 
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iiianont again their lands whieh they orlginally owned as the successors and 
crantées of said Silas Armstrong and tbose holding under him. * • * " 
Ile tlien proeeeded at lengtli to show the steps taken by him and his grantors 
to reclaini and pernianently liold the new land, and alleged that ail thèse 
steps were taken openly and notoriously, with the Unowledge, approval, and 
consent of the state of Kansas. Other ayenneiits are found in his cross-bill 
which will be refeiTLHl to later. 

The State of Kansas in its cross-bill, after uiakiug allégations siniilar to 
those of Meriwether conceining the title and wasbiiig avvay of the land and 
the change of the river's eUaimel, alleged that afterwards "theie appeaved 
above the surface of said stream, aiid within the channel of said wlreani, an 
islaud, which was on botli sides of the state Une at said point, an<l on tlie 
Missouri side of the main channel of said stream of which island the state of 
Kansas was the ovvuer by reason of its being formed uiwn and within the 
l>ed and channel of said stream. which island gradnally exteiided toward the 
Kansas or rlght bank of said stream, also that another or other islands ap- 
peared in the bed of said stream on the Kansas side of the state Une, and 
on the Missouri side of the main channel or dee|)er part of stream, which 
other island or islands also belonged to the state of Kansas for the same rea- 
sons, and that said islands by graduai aceretion thereto became unlted aitd 
extended until they reaehed the Kansas Iiank. * * * And défendant says 
that the said land so condennied was not an aceretion to the main land or to 
any land owned by said Meriwether or to any jierson throngh or under whom 
lie elainis, but that the same eonsisted of islands which formed and appeared 
in the channel of the Missouri river and aecretlons thereto, ail of which lie- 
longed to this défendant, by reason of which fact this défendant is entitlecl 
to bave and reçoive the said suin of |22,0O0." 

To this intervening c-ross-bill Meriwether filed an answer, in whicli he de- 
nied the insular theory of the state and reasserted liis claim that the land 
condemned was formed by accretions to his ripariau possessions. 

Ou thèse pleadings the cause was referred to a spécial master to flnd the 
facts and report the same with his conclusions of law for the information 
of the court. He found. aniong other things, that at the time the patent 
was issued to Armstrong in IR'il the sonth bank of the Missouri river was 
considerably north of the land condemued ; that soon thereafter the river 
washed away its southern bank ; that in 1809 it had reaehed and washed 
away the land iu question, which tlien belonged to Meriwether or his gran- 
tors, with considérable more land lying south of it ; that its progress was 
then stayed by rlytrapplug the bank ; that by this Invasion of the land the 
channel of the river was diverted southwardly so that it ran imniediately 
along and north of the riprajiped bank where it continued to run for a period 
of about 20 years until 1887 when, employing the langnage of the- master, 
"a change in the bed of said river caused by a shallowing of the channel 
opposite the riprai)ped bank began to occnr, and a sand bar aceretion to 
said banlv began to form after the spring rises in said river, and also a sand 
bar began to form on the northern and easteru side of the channel as it 
then existed and from thenee on said band bar aceretion and sand bar ex- 
tended north and east aud substantially parallel with the south bank and in- 
creased in height and width, and, with their extension and growth, the 
channel of the river grew shallower and receded in a uortherly and easterly 
direction." 

He found that in the year 1880 the National Waterworks Company, aii 
owner of land fronting <m the river above that in question, constructed a 
dyke located about 1,()00 feet up stream from the land in question; also, 
that the city of Kansas City at about that time extended a sewer out into 
the new current of the river ; that the effect of thèse constructions was to 
retard the flow of water around the point of land at the influx of the Kansas 
river, make it flow further northward, accelerate the aceretion along the 
soutliern bank of the river, and Increase the height, width, and lengtli of 
the sand bar in the reeeding channel of the river; that as a resuit the 
channel receded further north and east until in the year laoi or 1892 it ran, 
and fias ever since continued to run, several hundred feet north of the land 
in question. 
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He madé a finding în the followirig words: "Prior to the building of the 
dyke by the National Waterworks Company hereinbefore mentioned and the 
shallowlng of the channel of said rlTer along and opposite to the rlprapped 
hank as hereinbefore stated, there was an islaud which had formed in said 
river east of the state Une between the States of Kansas and Missouri. Aft- 
er the building of said dyke and durlng the récession of the channel of said 
river from the rlprapped banli: to the north and east, accumulations of sand 
formed upon and along the western slde of said island and extended acros.s 
the State Une upon the land In controversy. This sand formation vs'as vis- 
ible during the low stages of vs^ater and appeared as an extension of said 
island at such times but was submerged at high water." 

He also found that the ground lœmedlately north and along where the 
rlprapped bank had been located was at a lower level than the sand bar 
formation further to the north, and that the land in question was partly 
In the bed of the channel of the river as it was before It reœded to the north, 
but principally on the slope of the sand bar formation on the west and 
south of the island In Missouri east of the state Une. 

After flndlng thèse facts and some others whlch are Involved in them or 
are Immaterlal to a disposition of the case, the master advlsed the court that 
Meriwether was the owner of the land which had been condemned, and that 
the state of Kansas had no right or title to it, or to the money derlved 
from its condemnation. 

The Circuit Court afterwards heard the case on the pleadlngs, report of 
the master, exceptions thereto filed by the state. and the évidence produced; 
confirmed the flndings and conclusions of the master; and entered a deeree 
In favor of Meriwether. To reverse this deeree the state prosecutes an ap- 
peal. 

Pred S. Jackson, Atty. Gen., and L. W. Keplinger (A. L. Berger, 
on the brief), for appellant. ■ 

Robert E. Bail (Hunter M. Meriwether, on the brief), for appellees. 
Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

AD AMS, Circuit Judge (after stating the facts as above). Some 
argument is made by counsel for Meriwether that the land was 
washed away by a great storm or flood which lashed the shore, 
tore away the land, and made a sudden and immédiate change in 
the channel of the river. It is contended that this constituted an 
avulsion which, notwithstanding the fact that the lower remaining land 
became the bed of the river and remained so for 20 years, did not vest 
title in the state, but left it, and its upper surface when restored, the 
f)roperty of the original owner. Assuming the facts to be as just 
stated, the proposition of law contended for cannot be doubted. A 
destruction of land lying on the shore of a river, by such a sudden 
and destructive process, does not destroy the title of the owner, and, 
even though it becomes the bed of the river for a time and presump- 
tively the property of the state, its subséquent restoration whenever 
it occurs inures to him who originally owned it. However strongly 
we may be persuaded from tradition and judicial décision (Fowler v. 
Wood, 73 Kan. 511, 85 Pac. 763) that the surface of the land in ques- 
tion was destroyed by an avulsion and that Meriwether's title was 
never in fact disturbed, we are prevented from disposing of the case 
on that ground. No such claim was made by Meriwether in his cross- 
bill, and that fact must conclude our further considération of it now. 

The next proposition advanced by counsel for the state is that as 
Meriwether admitted in his cross-bill that the site of the land was 
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for many years the bed of a navigable stream, and as tbe state of 
Kansas was the owner of that bed (Illinois Central R. R. v. Illinois, 
146 U. S. 387, 456, 13 Sup. Ct. 110, 36 L. Ed. 1018; Fowler v. Wood, 
supra; and Peuker v. Canter, 63 Kan. 363, 63 Pac. 617), and as there 
was no pleading of an avulsion, the title to the land belongs to the 
State because it is not averred or proved that it became Meriwether's 
by accretion. 

Is it so averred ? 

The law is well settled that in order to vest title in the riparian, 
owner by accretion the constitutive sedimentary deposits along the 
shore of the river must be graduai, imperceptible, and natural. County 
of St. Clair v. Lovingston, 23 Wall. 46, 23. L. Ed. 59; Warren v. 
Chambers, 25 Ark. 120, 91 Am. Dec. 538, 4 Am. Rep. 23 ; Peuker 
V. Carter, supra. Applying this conceded test, we do not discover 
the claimed infirmity in Meriwether's pleading of title by accretion. 
His cross-bill, which has been set forth in considérable détail, tenders 
a clear, definite, and certain issue that the land was formed by accre- 
tion to his riparian holdings. This was denied by the state, and, in 
its cross-bill, it alleged that the land arose from the bed of the river 
as an island. This in turn was denied by Meriwether. We fail to 
see how any plainer issue of fact could be joined. 

Is it so proved? 

After sufficient perusal ofthe évidence to assure Us that there was 
substantial support for the conclusions reached by the master and the 
trial court, and that no obvions or serious error has intervened, we 
shall, in answering this question, follow the established rule and take 
the findings of fact, so far as made, to be true. 

The master found and reported that, cotemporaneously with the 
shallowing and recession of the channel of the river in 1887, "a sand 
bar accretion to said bank began to form, * * * and also a 
sand bar began to form on the northern and eastern side of the chan- 
nel as it then existed, and from thence on said sand bar accretion and 
sand bar extended north and east and substantially parallel with the 
south bank and increased in height and width, and with their exten- 
sion and growth the channel of the river grew shallower and receded 
in a northerly and easterly direction." Also, that the accretion to the 
shore was accompanied by a like accretive action on the west and 
south side of an island situated across the state line in Missouri, and 
that the land was left at a lower level along the riprapped bank than 
further north, near to the newly made channel where the sand bar 
was discovered. 

Because of this last-mentioned fact, among others, it is contended 
by learned counsel for the state that the land condemned was not an 
accretion to the shore, but was an isolated growth, an island rising 
from the bed of the river. We, hov/ever, are unable to agrée to this. 
Not only did the spécial master and the trial court find against it, but, 
by reason of the claim that their findings are uncertain and inconclu- 
sive, we hâve examined the évidence including several authentic topo- 
graphical surveys and plats made between the years 1886 and 1892 
while the land was forming, and from them ail we are satisfied that 
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the accretion theory is sustained by the proof and that the insular 
theory is not sustained. The fact that the land alohg the new chan- 
nel is a little hïgher in élévation than that which lies further inland, 
nearer to the riprapped bank, is a condition not inconsistent with the 
conclusion reached. The évidence tends to show that in the process 
of land formation by accretion it is not uncommon to find higher levels 
next to the channel and a recession to lower levels further inland. 
Certainly the slight difïerence of élévation in the surface of the new 
formation relied on by counsel is not sufSciént to establish their con- 
tention. The fact that the accretion resulting in the land in contro- 
versy was partly to the Missouri island as well as to the shore, as in- 
dicated in the findings of the master, makes no différence in the rights 
of the parties.. It appears that Meriwether is the owner of the island 
also. 

It is next contended that the cross-bill of Meriwether discloses that 
the land was formed, not by the graduai, imperceptible, and natural 
deposit of sand and dirt brought down by the waters of the river, but 
by artificial means resorted to by Meriwether and those under whom 
he claims. We hâve already considered the facts disclosed by the find- 
ings of the master and the proof and hâve reached the conclusion that 
it was not in fact formed by any artificial devices. Nevertheless it is 
contended that Meriwether pleaded himself out of court by admitting 
that it was. After a careful analysis of the pleading, we find this con- 
tention untenable. In stating the issues joined, we quoted from Meri- 
wether's cross-bill, among other things, the following: 

"In the yeftr 1888 the sald river began anew to change Its course, and uew. 
land or accretlons were gradually deposited agalnst and added to the re- 
maining portion of said land on the south slde of sald river, sueh accretlons 
and additions contlnuing from tiine to tlnie until ail of the tract herelnafter 
described (belng that now in eontroversy) had thereby been created." 

Independent of what follows, the allégations just quoted undoubt- 
edly tendered the issue that the land condemned consisted of accretion 
to the upland. The state undoubtedly so understood it. It denied 
that the land was an accretion and explained its déniai by advancing 
its own theory, namely, that it was an island which had risen from 
the bed of the river. 

Meriwether after tendering this issue proceeded with other alléga- 
tions showing that the land had been reclaimed by driving piles across 
the newly made accretion to hold it in position and accelerate the fur- 
ther deposit and did other like things for the same purpose. From 
allégations of this kind the contention is that Meriwether pleaded him- 
self out of court by admitting that the land was formed by artificial 
means adopted by him to produce the formation. The intent and 
meaning of the pleading as a whole, however, is to the efïect that, 
after the natural accretive action had progressed so far that land had 
appeared in the place whére the water stood, certain work was done 
to solidify and make it av'ailable for practical use. The légal signifi- 
cance of thèse allégations appears from the further averment that ail 
this work was done with the knowledge and consent of the state. In 
view of thèse facts, Meriwether predicated a further claim to the land 
by estoppel so far as the state was concerned. 
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It is always permissible in pleading to présent as many différent 
légal théories as the facts of the case permit, provided they be not 
inconsistent. Thèse clearly were not so. The first was that the land 
belonged to Meriwether because it was formed by graduai and nat- 
ural process of accretion to bis shore land. The next was that after 
the land was so formed Meriwether performed certain expensive work 
upon it with a view of making it permanent and thus reclaiming what 
had been lost, and that this was so donc with the knowledge and con- 
sent of the state, by reason whereof the latter is estopped in equity 
from asserting any title as against him. The contention, therefore, 
that Meriwether admitted in bis pleadings that the accretion was pro- 
duced by artificial means cannot be sustained. It is, however, un- 
necessary to rest our judgment upon any debatable view of the plead- 
ings, and lest the implication be indulged that, except for the plead- 
ing of the two défenses, the acts of Meriwether would hâve defeated 
liis title by accretion, we proceed a step further. 

Counsel for the state make no contention that the alluvial deposit 
along the southern shore, in so far as it was caused or accelerated 
by the projection either of the dyke of the waterworks company or 
the sewer of the city, was produced by any such artificial means as 
affected Meriwether's title. He or those under whom he claims were 
not responsible for and had no control over those works, and most 
obviously their rights cannot be affected by them. County of St. Clair 
V. Lovingston, 33 Wall. 46, 50, 66, 33 L. Ed. 59. Their sole conten- 
tion is that those facts pleaded as an estoppel by Meriwether disclose 
the employment of such artificial means in securing the sedimentary 
deposit against bis vtpland as destroys his title by accretion. 

We hâve carefuUy examined the authorities cited by them on this 
proposition, and in our opinion they fail to support it. They announce 
the proposition that a riparian owner along a navigable stream cannot 
fin out his bank with dirt or débris taken from the shore and thus 
encroach upon the bed of the stream belonging to the public and 
thereby secure title by accretion. See Board of Park Commissioners 
v. Taylor, 133 lowa, 453, 108 N. W. 927 ; Saunders v. N. Y. C. & H. 
R. R. R. Co., 144 N. Y. 75, 83, 38 N. E. 992, 36 L. R. A. 378, 43 Am. 
St. Rep. 739 ; People ex rel. Blakslee v. Commissioners, 135 N. Y. 447, 
•32 N. E. 139 ; and In re Driveway in City of New York, 46 Mise. Rep. 
157, 93 N. Y. Supp. 1107. But thèse and other like cases in our opin- 
ion hâve no application to the facts disclosed in Meriwether's second 
■claim to the money. In the aspect most favorable to the state, he did 
nothing but accelerate in a perfectly lawful way the deposit of sédiment 
which was being washed down in physical solution with the waters of 
;the river. This, according to the law of nations as shown by Mr. Jus- 
tice Swayne, who wrote the opinion in the Lovingston Case, supra, be- 
Jongs of right to the owner of the upland against which it may be de- 
posited. It is in the nature of compensation for the loss he is con- 
stantly sustaining by the érosion of his banks. New Orléans v. United 
States, 10 Pet. 663, 9 L. Ed. 573. He most obviously can stay the 
erosive action by any lawful means, and why may he not in like man- 
ner aid the restoration of what had been taken from him? Provided 
.the proximate cause of the restoration be the deposits of sand and dirt 
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brought down by the current of the river, we think any lawful means 
for accelerating such deposits or confining them when once in place 
présent no bar to acquisition of title by accretion. 

Mr. Justice Swayne in the Lovingston Case states the rule thus: 

"It Is insisted by the learned counsel for the plaintifC in error that the ac- 
cretion was caused wiiolly by obstructions placed in tlie river above, and 
that hence the rules upon the subject of alluvion do not apply. If the faet 
he so, the conséquence does not foUow. There Is no warrant for the proposi- 
tion. The proxiinate cause was the deposits made by the water. The law 
loolcs no further. Whether the flow of the water was natural or affected by 
arttflcial means is immaterial. * * * In the light of the authorlties, 'al- 
luvion' may be deflned as an addition to riparian land, gradually and im- 
perceptilily made by the water to whleh tlîe land is contiguous. • • * 
Whether it is the efïect of natural or artificial causes makes no différence." 

See, to the same effect, Tatum v. City of St. Louis, 125 Mo. 647, 
28, S. W. 1002 ; Whyte v. City of St. Louis, 153 Mo. 80, 54 S. W. 
478; Gould on Waters (3d Ed.) § 155; Steers v. City of Broolclyn, 
101 N. Y. 51, 4 N. E. 7; Black v. Diver, 68 Kan. 204, 74 Pac. 1123; 
Halsey v. McCormick, 18 N. Y. 147. 

Many other questions were ably argued by counsel ; but, as the case 
is disposed of on grounds already considered, we refrain from pro- 
traçting this opinion further. 

The conclusion reached by the learned trial judge was right, and 
the decree is affirmed. . 
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(Circuit Court of Appeals, Flfth Circuit October 3, 1910.) 

No. 2,049. 

1. Banks and Banking (§ 25G*)— ^National Banks — Officers — Offenses— 

MlSÀPPLICATlON OF FUNOS. 

Accused, who was président of a national banlî, having overdrawn his 
; i : account $18.303.80, executed his note to the banli for $20,000, secured by 
, certain corporate stocli, the proçeeds of the note being used to eancel the 
overdraft, and the balance was eredited to his account, subject to check. 
The note not having been paid, the collatéral was sold for $5,000 cash, 
Which paid the $1.146 additional advancement and $3,800 on the overdraft. 
BeM. that the exécution of the note was a benefit and not a loss to the 
bank, and that accused by that transaction was not guilty of misapplying 
the bank's funds, in violation of Rev. St § 5209 (U. S. Conip. St. 1901, 
p. 3497). 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 95S- 
964; Dec. DIg. § 250.*] 

2. Banks and Banking (§ 256*) — National Banks— Défenses— Renewal op 

notks— form of transaction. 

Mère renewal of a note by the offlcers of a national bank to cover a 
loan not sulficiently secured did not constitute a inlsapplieatlon of the 
bank's funds, in violation of Rev. St. § 5209 (U. S. Oomp. St. 1901, p. 
3497), because the transaction was aecomplished in the form of a discount 
of the renewal note, by placlng the proçeeds to the eustomer's crédit and 
■ recelving from him a check against the fund for an amount sufficient to 
pay the old note, without the banli parting with any money. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. DIg. §§ 958- 
964 ; Dec. Dig. § 256.*] 

m ' I ' ■ ' . — 

•For other cases see same topic & § numbeb in Deo. & Am. Dlgs. 1907 to date, & Fsp'r Indexe» 

t Rehearlng denled November i, 1519. 
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3. Crijiixal Law (§ 050*) — ïrial— Ckoss-Examination by Judoe. 

While it is t!ie duty of tlie trial jutlge, in a criminal prosecution in the 
fédéral court, to facilitate the orderly progress of tlie trial, aiid to shorteii 
uuimportant preliminaries, and discourage dilatory tactics of eounsel, it 
is inipro{ier for the judge to take part in the cross-examiiiation of défend- 
ant'» witnesses in such a nianner as to impress the inry witli the idea 
that the judge had a flxed opinion that accused was gullty and should he 
convicted. 

[Ed. Note. — For other cases, see Crimhial Law, Cent. Dig. § 1525; Dec. 
Dlg. § 656.*] 

4. Okiminal Law (§ 789*) — ^Tkial— Instructions— Province of .Tijoge. 

In a criminal prosecution, a trial judge in his charge asserted that in 
the administration of law in fédéral courts the judge is in a sensé a thir- 
teenth juror, that the judge is authorlzed to discuss the weight of tlie tes- 
timony with the jury, just as any one of the memhers of the jury might 
discuss the same with one another, and in a subséquent paragraph stated 
that, if the jury convicted défendant, the jmlge, as a sort of supfjlemental 
jury, might set the conviction aside if he did not agrée with tlie verdict, 
but if the jury acquitted accused, and an error was made in the vei'dict, 
that was an end of the possibility of tlie judge correcting any errors. 
Hckï, that such instructions were calculated to deprive accused of the 
rigUt to an acquittai in case the jury were not satisfled of his guilt be- 
yond a reasonable doubt, and were therefore erroneous. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1904-1922 ; 
Dec. Dig. § 780.*] 

5. Criminal Law (§ 656*) — Examination— Paetioipaiion by Judge— Exam- 

inatjon of wltnesses. 

\\"Mlc a trial judge, in the exercise of discrétion to expedite the trial, 
may participate in the examination of witnesses, he should do so in such 
a. manner as to impress tlie jury with the idea that he was entirely impar- 
tial, and so as to avold the appearance of being an advocate of either side. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1525 ; Dec. 
Dig. § 656.*] 

6. Criminal Law (§ 1153*) — Review— Discrétion— Examination of Wit- 

nesses— Participation BY Judge. 

The Circuit Court of Appeals is reluctant to interfère with the exercise 
of the discrétion of the trial judge in participating in the examination of 
witnesses, but wlll do so when the judge's examination has been con- 
ducted in a manner so hostile to the défendant and his witnesses as to 
probably produce iu the minds of the jury the impression that the judge 
has a flxed opinion that the défendant is guilty and should be convicted. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. § 3064 ; Dec. 
Dig. § 1153.*] 

McCormick, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

William Adler was convicted of misapplication of funds of a national 
bank of which he was président, and he brings error. Reversed. 

Charles Rosen, William Grant, E. D. Saunders, John P. Sullivan, 
and Gustave Lemle, for plaintiff in error. 

Charlton R. Beattie, U. S. Atty., W. J. Waguespack, Asst. U. S. 
Atty., and Milton C. Elstner, Sp. Asst. U. S. Atty. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

*For other cases see same topic &. § ntjmbek in Dec. & Am. Digs, 1907 to date, & Rep'r luilexes 
182 F.— 30 
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SHELBY, Circuit Judge. The défendant, William Adler, prési- 
dent of the State National Bank of New Orléans, was indicted in 82 
counts for misapplication, abstraction, and embezzlement of the funds 
of the bank. He was tried, and the jury returned a verdict convict- 
ing him on 74 counts, to wit, counts 1, 3, 7, and 9 to 79, inclusive, ail 
of which are for the misapplication of funds. The relevant part of 
the statute on which the counts for the misapplication of funds are 
based is as follows: 

"Every président, director, cashier, teller, elerk, or agent of any association, 
who eniÈezzles, abstracts, or willfully misapplies any of the moneys, funds or 
crédits of the association * * * vvith Intent, in either case, to Injure or 
del'raud the association or any other company, body irolitic or corporate, or 
any indlvidual person, or to deceive any offlcer of the association, or any agent 
appointed to examine the affairs of any such association * * * shall be 
deenied guilty of a niisdeuieanor, and shall be Imprisoned not less than five 
years nor more than ten." Eev. St. U. S. § 5209 (U. S. Comp. St. 1901, p. 3497). 

1. The fîrst count charges the défendant with the misapplication of 
$30,000. A condensed statement of that count will show what it is 
necessary to prove to secure a conviction on it. It charges that the 
accused, on September 23, 1907, with intent to injure and defraud, 
executed his promissory note for $20,000, and, as président of the 
bank, caused the note to be discounted by the bank, and the proceeds 
to be placed to his crédit on the bank's books, to be thereafter with- 
drawn by him from the bank, and that said amount was wholly lost 
to the banking association. The note is set out in the count, showing 
it to be a demand note, secured by the pledge of 200 shares of Siempre 
Viva Mining Company stock. The count further charges that the 
note was not well secured, and that the accused was not worth the 
amount of the note above his other liabilities, as was well known to 
him at the time he directed the discount. This count, in brief , charges 
that Adler, by the means described, willfully, wrongfuUy, and unlaw- 
fully misapplied and received $30,000 of the moneys of the bank, and 
that the bank, by the transaction described, lost that sum. It clearly 
charges an offense within the statute, and, if the évidence tended to 
sustain the charge, it was proper to submit the question to the jury. 
There is no conflict in the material évidence relating to the count. 

When this note was made and discounted, Adler's account was al- 
ready overdrawn $18,303.80. It is not charged that there was any 
wrong or irregularity in the overdraft. He is not prosecuted for that. 
The proceeds of the discounted note, being placed to Adler's crédit, 
canceled the overdraft, the amount of which was then represented by 
or included in his note, and left a cash balance of $1,146 to his crédit. 
This sum he drew out of the bank and used before October 10, 1907. 
As to the overdraft of $18,303.80, the only effect of the transaction was 
to include it in the note, and to secure it, so far as it was secured by 
the collatéral. As to the amount of the overdraft, the bank was in a 
better position than it was before the transaction. No one would claim 
that, as to the amount of the overdraft its position wasworse. The 
mère change of the form of an existing indebtedness from an account 
to a note is not a violation of the statute. We must therefore direct 
our attention alone to the new crédit of $1,146 which Adler obtained. 
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Is it true, as charged, that this sum "was not then and there well se- 
cured, as he, the said William Adler, well knew at tlie time" ? We do 
not think the évidence leaves any doubt that the collatéral was suffi- 
cient security for this new crédit. The record shows that there was 
realized on the collatéral $5,000 in cash, which pays in fuU the new 
crédit, and pays about $3,800 on the overdraft. 

The évidence relating to the transaction described in the first count 
shows that the bank was not injured, but benefited, by the taking of the 
note and collatéral for the overdraft. It is true that it extended an 
additional crédit for $1,146 ; but it was well secured, and has been 
paid, and a further payment secured on the overdraft. The circum- 
stances connected with the overdraft are not presented for considéra- 
tion. The crédit allowed by the overdraft must be presumed to be 
legitimate and fair till the contrary is charged. 

The défendant was entitled to a peremptory instruction directing his 
acquittai on the first count. 

2. The third count charges that on July 8, 1907, the défendant caused 
H. S. Renshaw, the manager of the firm of Brown & Harris, to make 
his individual note for $40,000, due on demand, and that the défendant, 
as président of the State National Bank, caused the note to be dis- 
counted by the bank, and the proceeds, $40,000, to be placed to the 
crédit of Brown & Harris on the bank's books, of which firm the de- 
fendant was a member, and that by means of such discount the firm 
obtained a false crédit of, and was thereby entitled to draw out, and 
did draw out, of the bank, the sum of $40,000, which sum was lost to 
the bank. 

The évidence does not tend to sustain the charge that as much as 
$40,000 was withdrawn from the bank by the discount of the Renshaw 
note. The facts are that Brown & Harris' account was already over- 
drawn, as shown by the bank's books, in the sum of $34,753, and in a 
larger sum, as shown by the account as kept by Renshaw. But the 
évidence tended to show that, by the discount of the note, Brown & 
Harris obtained a new crédit of $3,051, which they subsequently with- 
drew from the bank. A conviction could not be based upon the substi- 
tution of the Renshaw note for the overdraft of $34,753, so attention 
rhust be directed to the new crédit which Brown & Harris obtained in 
excesss of the overdraft. It is contended on behalf of the govern- 
ment that the défendant obtained this new crédit with intent to injure 
and defraud the banking association, and that the sum obtained by 
the transaction was not secured. The défendant contends that there 
was no intention to injure or defraud, and that the sum was amply 
secured by the deposit of collatéral. The évidence on this and other 
issues raised by this count was conflicting. There was évidence tend- 
ing to show the deposit of 500 sbares of Siempre Viva Mining Com- 
pany stock as collatéral security for the Renshaw note ; but its deposit 
and delivery were under circumstances that made it a question for the 
jury as to whether or not it was really deposited as security for the 
note. There is much conflicting évidence in the record as to the value 
of the stock. The évidence that bears on the intention of the défend- 
ant in the transaction is voluminous. In some instances it is con- 
flicting, and in others it is of facts from which différent conclusions 
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might bè drawn by différent minds. We do not think it would serve 
any useful purpose to comment at length on the évidence relating to 
this count. It is suiificient to say that we cannot sustain the defend- 
ant's contention that, on the record before us, he was entitled to per- 
emptory instructions for an acquittai on the third count. The gov- 
ernment presented sufficient évidence to hâve the count submitted to 
the jury. 

3. The seventh count charges that the accused caused the Schwartz 
Foundry Company, a corporation in which he owned stock and was a 
director, to exécute a note for $30,000 on August 33, 1907, due four 
months after date, and that the accused caused the note to be dis- 
counted, and the proceeds, $29,383.50, to be placed to the crédit of the 
Schwartz Foundry Company, and that this amount was by it drawn 
from the bank and was lost to the bank, and that the note was not 
secured, and the makers had no property out of which the amount of 
the note could be collected, as was well known to the accused, who had 
no reason to beheve or expect that the note would be paid at its ma- 
turity. The count is an elaborate charge of misapplication of funds. 
charging the intent condemned by the statute. We fînd no conflict in 
the controlling évidence which bears on this count. From the charge 
it would appear that the accused had unlawfully and wrongfully con- 
trived to make the Schwartz Foundry Company gain and the bank lose 
$29,383.50. The évidence, however, does not show anything of the 
kind. The $30,000 note on which the count is based was a renewal of 
a note for the same amount that had been outstanding since August 
17, 1905, and had been regularly renewed every four months. It is not 
charged that when the first note was given, and the money or crédit 
obtained, there was any criminality, or that Adler was in any way 
connected with the matter. In the transaction charged — the giving 
of the last renewal note— not a dollar was gained by the Schwartz 
Foundry Company or lost by the bank. At the time the note was dis- 
countcd, the Schwartz Foundry Comoany had to their crédit in the 
bank $1,033.95. The proceeds of the discounted note, $29,283.50, was 
placed to its crédit, which made the amount on the books to its crédit 
$30,316.45. The company drew its check on this fund, payable to 
the bank, for $30,000, and took up the old note. By the transaction the 
bank collected the discount on the new note, and we are unable to see 
that it lost a dollar. The transaction was simply the substitution of 
one note for another of the same makers, as had been done every 
four months for the preceding two years. The government does not 
contend, as we understand its position, that the mère renewal of a note 
could be the misapplication of funds. But it complains that, "instead 
of simply giving another note for $30,000 and receiving in place of 
this new note that note in the bank, the Schwartz Foundry Company 
deemed it best to actually discount this $30,000 note, dated August 
32, 1907, and after the discount thereof check against ail the funds 
there to their crédit and pay the old note." It is clear that the mode 
of renewal complained of was to the interest and advantage of the 
bank, for the Schwartz Foundry Company used part of the fund that 
was to their crédit and disconnected with this transaction to complète 
the settlement of the old note. The évidence indisputably shows that 
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by the transaction charged in this count the Schwartz Foundry Com- 
pany obtàined no money, and that the bank lest none, and that there 
was no misapplication of the funds of the bank. It is difficult to be- 
lieve that the statute intended to condemn as criminal transactions by 
which the bank lost nothing, and could not, in the nature of things, 
hav-î been subjected to any loss, and by which the accused gained noth- 
ing for himself or for others. It may or may not be that there was the 
misapplication of funds in the granting of the original crédit out of 
which the transaction charged originated. It is sufficient to say that 
no charge is made based on the obtaining of the original crédit. The 
count in question is based on the renewal of a note. If the money 
of the bank is misapplied by paying it out on worthless paper, it is 
clear that the subséquent renewal of such paper, upon which nothing 
was actually obtàined, could not hâve been a misapplication of the 
money of the bank. Coffin v. United States, 162 U. S. 677, 16 Sup. Ct. 
943, 40 L. Ed. 1109. The court should hâve granted the defendant's 
request to direct his acquittai on the seventh count. 

4. Counts 9 to 79, inclusive. Thèse counts ail relate to overdrafts 
of Brown & Harris. We consider them ail together, as counsel on 
both sides bave so treated them. The counts are ail in the same words, 
except as to the amounts and the dates of the several checks. Each 
coimt as to each overdraft charges that the defendant's action in caus- 
ing it to be paid was with intent to injure and defraud the banking 
association; that he acted without the knowledge and consent of the 
banking association, its board of directors and committees ; and that 
the amount of each draft was wholly lost to the bank. The évidence 
bearing on thèse counts embraces several hundred pages, and there is 
great confiict in it and in the inferences that may be drawn from it. 
There is évidence tending to sustain and to controvert the material 
charges of thèse counts. There is much évidence tending to sustain 
the defendant's contention that thèse overdrafts were paid in a course 
of business dealing with Brown & Harris of long standing, and well 
known to and sanctioned by the directors, and that, as the overdrafts 
during such course of business were often paid and a balance left to 
the crédit of the drawers, the défendant had reasonable ground to be- 
lieve that the moneys overdrawn would be repaid. But, considering 
thèse counts jointly, the évidence, taken as a whole, on the record as 
now presented, does not, in our opinion, sustain the defendant's con- 
tention that the trial court erred in refusing to direct an acquittai on ail 
of them. 

0. The record shows that the trial judge cross-examined the de- 
fendant's witnesses at length, his cross-examinations supplementing 
the cross-examinations of the district attorney and the spécial counsel 
for the government, and, in some instances, exceeding theirs in length. 
Thèse examinations by the judge were critical and apparently hostile 
to the witnesses. They led to many objections by defendant's attor- 
neys, and to spirited controversies between the attorneys and the judge. 
Only very brief and few excerpts will be given. Mr. Weil having tes- 
tified that certain machinery paid for by Adler was received and 
erected, the trial judge, after the district attorney had cross-examined 
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the witness, propounded to the witness 33 cross-questions. The 
judge's examina tion concluded as follows: 

"By the Judge: 

"Q. Vfere you présent at aiiy tlme tlils niachinery vvas recelved? 

"A. No, sir. 

"Q. You doii't know of your ovvn knowledge, then, If It ever was recelved? 

"A. We are getting the products of It 

"Q. Don't answer that way. 

"A. We are runulng our mine by electricity ; we had no electrlcity before ; 
so it tQust hâve been recelved. 

"Q. I ani not talklng about that. You understand me exactly; I wlU ask 
It again. Were you présent at any tlme when this machlnery bought by Adler, 
or hls $100,000, was recelved? 

"A. No, sir. 

"Q. Then you don't know If It vi'as recelved? 

"A. No, sir. 

"Q. That is a good answer ; that Is an intelligent answer ; that Is ail I ask. 
The way you answered at flrst seemed to misiinderstand me Ignorantly or pur- 
posely." 

At another point in the examination of this witness, the following 
occufred : 

"By Défendant'» Attorney: 

"Q. Mr. Well, you hâve beeii sworn? 

"A. Yes, sir. 

"Q. Mr. Well, what office do you hold in the Slempre Viva Mining Company? 

"A. I am the treasurer. 

"Q. You are the treasurer? 

"A. Yes, sir. 

"Q. Do you know of your own knowledge as to whether or not William 
Adler owns any stock In that eompany, and, If so, how many shares, and what 
did he pay for It? 

"A. He owns — 

"By the Judge: 

■'Q. Where are the books of that coinpanyî 

"A. In Blueflelds, Nicaragua. 

"Q. Hâve you been to Blueflelds recently? 

"A. I am compelJed to slgn every certlflcate — 

"Q. Bave you anybody to supervise or look after the ralnlug stock or the 
books? 

"A. I was at Blueflelds 15 months ago. 

"Q. You call that lately? , 

"A. No, sir ; 15 months ago. 

"Q. The jury and niyself want the best évidence we can get, and that wonld 
not be the best évidence ou that Issue. lîowever, you can offier It, if you 
choose to." 

During the examination of Mr. Culbertson, a witness for the défend- 
ant, the following occurred : 

"By the Judge: 

"Q. I want to ask you a question for my Personal satisfaction. You were 
the président of the State National' Bank? 

"A. Yes, sir ; for a short while. 

"Q. Do you belleve this pledge had any légal force and effect, Indlcated by 
auythlng that Is on this envelope? 

"By Defendant's Attorney; 

"I object to that, on the ground that It calls for the opinion of the witness, 
and Is incompétent. 

"By the Judge: 

"Your objection is wholly adverse to the great puri)ose we are pursulug In 
this court. We do not trouble ourselves vvith sueh objections. I am asklng 
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this because he said tbe otlier day that was a pledge — that this note was a 
lUedge. 

"By Défendants Attorney: 

"I am prepared, youi* houor, to argue and conviuce your honor it was a 
valid pledge. 

"By the Judge: 

"I will not listen to yonr argument on that point. I am asking If he took 
the position it was a valid pledge. 

"By Defendant's Attorney: 

"If your honor's question is, if he took it as a valid pledge, I hâve no ob- 
jection. 

"By the Judge: 

"He said the other day he did, and I want to know if he believes it was, in 
forée and effect, a valid pledge. 

"By Defendant's Attorney; 

"I do not object, if you ask hini if it was a valid pledge. 

"By the Judge: 

"Wliy did you object, tlien? It was because you did not understand what I 
was saying? 

"By Defendant's Attorney: 

"I understood. I hâve no objection to the (piestiou as to whether he took 
it as a valid pledge. 

"By the Judge: 

"You certainly did object. 

"Q. Did you see any évidence to bave you believe. in a légal sensé, as be- 
tween pledgor and pledgee, that that security was a valid jjledge'i! 

"By Defendant's Attorney: 

"I object to that iinestiou. 

"The Witness: 

"I say. technically, no. 

"By the Judge: 

"You are captions and faeetious, and uiineeessarily — ( 

"By Defendant's Attorney: 

"I am not captions and facotious, your honor, but — 

"By the Judge: 

"He said this was an évidence of the pled,ge. I want him to say where it 
was évidence of the pledge. 

"By Defendant's Attorney: 

"I bave no objection to bis stating rs to whether it was received as a pledge 
or not, as a faet, but 1 do oliject — 

"By the Judge: 

"Then I overrule your objection. 

"Q. I ask you to sliow me where — in yoin* judgment, you Iiaving been the 
author of the transaction, whether you belleved it was a pledge or not? 

"By Defendant's Attorney: 

"I except to the ruling of the court. 

"A. Do you refer to me, Judge, as saying it was a pledge? 

"By the Judge: 

"Q. What was it for — what was the collatéral for? 

"A. I stated, to the best of my recollection, that Mr. Adler had lodged thèse 
secnrities with tbe bauk as collatéral security for this note of llensbaw's. 

"By the .Tudge: 

"Q. And the security was not pledged to the bank? 

"A. In that way they became pledged. 

"By the Judge: 

"Q. Were they pledged in law that way? 

"By Defendant's Attorney: 

"I make the same objection. 

"A. It is quite a coniraon thing among banks— 

"Q. You had better be advised better by your lawyers. That will do. 

"By Defendant's Attorney: 

"I enter an exception to that statenient of tbe court. 

"By the Judge: 
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"I ,enter an exception to your annoyiiig me with captious and facetious ob- 
jections." 

During- the progress of the trial, tlie court said, in référence to ob- 
jections made by one of the defendant's attorneys: 

"You see, you go off half-cocked. You see youi- objections are not founded in 
fact." 

And, again: 

"You are troublesome, lil'ie a sclioollioy." 

The trial judge, under the fédéral System, îs not only permitted, but 
it is his duty, to participate directly in the trial, and to facilitate its 
orderly progress and clear the path of petty obstructions. It is his 
duty to shorten unimportant preliminaries, and to discourage dilatory 
tactics of counsel. The purpose of the trial is to arrive at the truth, 
and without unnecessary waste of time. In performing his duties, it 
may become necessary to shorten the examination of witnesses by 
counsel, and there is no reason why the judge should not propound 
questions to witnesses when it becomes essential to the development 
of the facts of the case. This is a matter within the discrétion of the 
court, with which we would be reluctant to interfère. But the conduct 
of the judge, in the performance of ail his duties, should appear to be 
impartial. The impartiality of the judge — ^his avoidance of the appear- 
ance of becoming the advocate of either one side or the other of the 
pending controversy which is required by the conflict of the évidence 
to be finally submitted to the jury — is a fundamental and essential rule 
of especial importance in criminal cases. The importance and power 
of his office, and the theory and rule requiring impartial conduct on his 
part, make his slightest action ofgreat weight with the jury. While 
we are of opinion that the judge is permitted to take part impartially 
in the examination or cross-examination of witnesses, we can readily 
see that, if he takes upon himself the burden of the cross-examination 
of defendant's witnesses, when the eovernment is represented by com- 
pétent attorneys, and conducts the examination in a manner hostile to 
the défendant and the witnesses, the impression would probably be 
produced on the minds of the jury that the judge was of the fixed opin- 
ion that the défendant was guilty and should be convicted. This would 
not be fair to the défendant, for he is entitled to the benefit of the 
presumption of innocence by both judge and jury till his guilt is 
proved. If the jury is inadvertently led to believe that the judge does 
not regard that presumption, they may also disregard it. 

A cross-examination that would be vtnobjectionable when conducted 
by the prosecuting attorney might unduly préjudice the défendant 
when it is conducted by the trial judge. Besides, the defendant's 
counsel is placed at a disadvantage, as they might hesitate to make 
objections and reserve exceptions to the judge's examination, because, 
if they make objections, unlike the efïect of their objections to ques- 
tions by opposing counsel, it will appear to the jury that there is direct 
conflict between them and the court. If it were the function of the 
judge in this country, as it is in some foreign tribunals, to perform the 
duties incumbent hère on the district attorney, the impression produced 
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on tlie minds of the jury against the défendant would not be so inévi- 
table. Counsel are expected to maintain an attitude of respect and 
déférence toward the judge, and this attitude is maintained without 
difHculty when the judge confines his activities to the usual judicial 
duties. And the judge can more easily treat counsel with the respect 
due an officer of the court in the performance of a duty, if he avoids 
the performance of the duties incumbent properly upon an attorney 
representing one side of the case. The évidence, taken as a whole, 
înight be so conclusive of the defendant's guilt that an appellate court 
would not be justified in interfering with the judgment on this account 
alone. But in a case where there is substantial conflict in the évidence 
as to the essential points that were rec[uired to be submitted to the jury, 
the course of the judge in unnecessarily assuming to perform the duties 
incumbent primarily upon others might make it the duty of an appel- 
late court, on this ground alone, to grant a new trial. But this case 
does not turn alone on this point. 

6. The learned trial judge, in his charge to the jury, said: 

"Yon sometimes heard me say. sotiiewhfit in hninor. but the saying is vindi- 
cated in tlie jurisprurleuee of the fédéral ci)ur1.«, that the .indse is. in a sensé, a 
thirteenth juror. Snch a remark may be vindicated, in tlie methods and prac- 
tice shown In the décisions of the fédéral coiirts, in this way. that the .iudffe 
may discnss with the jury, just as any one of you intelligent jurors might dis- 
cuss with one another, the weight of tcstimony. 

"I say that because, as the attorney for the government said to you yester- 
day, your power, in a sensé, as a jury, renclies beyond mine as a .ludge. Ile 
said, if the .jury convicts the défendant, tlie judge himself cornes In asi a suii- 
plemeiitarj' jury, you might cal! it. and can set it aside, because he did not 
agrée with it ; but if you acquit hira, and au error is made in the verdict, 
that is an end of the possibility of the judge correeting any errors, and in that 
sensé the attorney for the government properly said that a jury's prérogative. 
power, or dutj' was higher than the judge's, hec-ause, if they convict, the judge 
himself cornes in, and, if he ehooses, glves bim a new trial ; but, if they ac- 
quit, there is nothing more remédiai in law as to that case." 

There is no doubt about the right of the judge to express his opin- 
ion as to the évidence. He must, of course, do this with due regard to 
the right and duty of the jury to exercise an independent judgment. 
And, to avoid a compelling influence, his views should be stated with 
the circumspection and caution which should characterize ail judicial 
utterances. The first excerpt above quoted, standing alone, probably 
means nothing more than to assert the right of the judge to express 
to the jury his opinion upon the évidence. With that construction, 
there could be no objection to it. But in the second excerpt the judge 
is referred to as a "supplementary jury," vested with the right to re- 
view the action of the jury, and the attention of the jury is called to 
the fact that, if they acquit the défendant, the judge is powerless to 
correct the verdict, although the acquittai may not be justified by the 
évidence, but that a mistaken conviction may be corrected by the judge. 
It seems to us at least quite probable that the jury vi^ould construe this 
charge as an instruction that, if they had reasonable doubt as to what 
their verdict should be, they should not acquit, because the judge, as 
a "supplementary jury," could not correct their verdict, but under such 
circumstances they could safely convict, because, in that event, the 
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judge had the power to set aside their verdict. It was, of course, the 
duty of the jury, if the évidence lef t them .in reasonable doubt of the 
defendant's ^ilt, to acquit him. They had no right to convict if they 
had such dqubt, relying on the court to set aside the verdict if ît did 
not meet the court's approval. The language, it seems from the bill 
of exceptions, was first used as an argument by cne of the govern- 
ment's attorneys, and was afterwards adopted by the court as a part of 
its charge. It plainly bears the construction of being an argument for 
convicti<in, and, as such, it has no proper place in a charge of the court 
to the jury. 

We do not think that the prejudicial effect of this charge was cer- 
tainly removed by other portions of the learned judge's instructions 
to the jury. 

Considering the whole record in this case, the judge's participation 
in the cross-exainination of the defendant's witnesses, the objections 
and controversies which ensued, and the instructions to the jury which 
we hâve quoted, we are of opinion that the judgment should be re- 
versed, and the cause remanded for a new trial. 

Reversed. 

McCORMICK, Circuit Judge, dissents. ' 



HOUSTON OIL CO. OF TEXAS et al. v. WILHEI>M et al.t 
(Circuit Court of Appeals, Flfth Circuit Octoter 3, 1910.) 
No. 1,994. 

1. Vendob and Pukohasee (i 231») — Eecobds as Notice— Effect of Destbuc- 

TiON OF Record. 

Ie the absence of a statute to the contrary, the record of a deed con- 
tinues to be constructlve notice, notwlthstandlng its destruction. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dlg. § 
231.*] 

2. Vendob and Puechaseb (| 233*) — I>estbuction of Record— Riohts or 

BONA FIDB PlTECHASElî. 

Rev. st. Tex. 18î)5, art 4600, which provldes that when the record of a 
deed has been de.stroyed, and the original deed has been saved, the same 
ruay be recorded again, and the last registration shall hâve force and 
effect from the flling for original registration, provldlng the second regis- 
tration Is made withln four years next after the destruction of the first 
record, does not hâve the effect of deprlving the légal owner of his tltle In 
favor of a purchaser from a prlor owner after the destruction of the rec- 
ord of hls deed, altJaough It was not re-recorded within four years, and 
the second purchase was bona flde, where he dld not hâve the original 
deed nor know of its whereabouts within the four years. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dlg. § 
233.*] 

3. Eqxjity (§ 409*) — Findings of Masteb- Weight. 

Whlle the report of a master In an equity suit Is not conclusive on the 
court as to the facts found, It is entitled to weight, and, if the évidence is 
consistent with it should be treated as unassallable. 

[Ed. Note. — ^For other cases, see Equity, Cent Dlg. § 922 ; Dec. Dlg. § 
409.*] 

•For other cases see same topic & § num££6 in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denled November 4, 1910. 
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4. VEKnoR AND PtiRcriASEE (§ 229*)— Destisuction OF Recoed— Adverse Claim- 

ANTS— BONA FinE PURCIIASEBS. 

Evidence tliat the vendor from whom défendants purchased land re- 
fused to affimi or warrant his title, but stated only that the record tltle 
was in liini, and lie had no recollection; of Im^-ing made any prier convey- 
anre and reijuired the purcliaser to assume the risk. tosether with the fact 
that défendants knew that complainant and Its predecessor had claimed 
tltle to the land for maiiy years through deeds of record, was sutficieut to 
sustain a finding by a mitster that défendants were put on inquiry, and 
were not entitled to protection as bona flde purchasers as asalnst com- 
plainant whose title in fa(?t came direct from défendants' grantor through 
a prior deed subsequently found, but the record of which had been de- 
stroyed by flre. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
477-494 ; Dec. Dig. § 229.*] 

5. Vendor and Px-rchaseb (§ 220*) — "Bona Fide Purciiase." 

The essential éléments that make a bona flde purchase are a valuable 
considération, the absence of notice, and the présence of good faith. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. § 
220.* 

For other définitions, see Words and Phrases, vol. 1, pp. 825-830; vol. 
8, p. 7591.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of Texas. 

Ancillary suit in equity by the Houston Oil Company of Texas and 
its receiver against Cora Wilhelm and L. Wilhelm, her husband. De- 
cree for défendants, and complainants appeal. Reversed. 

T. M. Kennerly and H. O. Head, for appellants. 
F. D. Minor and Geo. C. Gréer, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and FOSTER, 
District Judge. 

SHELBY, Circuit Judge. This is an ancillary bill fïled by the 
Houston Oil Company of Texas and its receiver against Cora Wilhelm 
and her husband, L,. Wilhelm. The subject of the suit is 800 acres 
of iand, a part of the Ellis league situated in Hardin county, Tex. 
The purpose of the bill is to quiet title and obtain an injunction 
against the Wilhelms. No question is raised as to the jurisdiction in 
equity. A decree of référence was entered, and, after a hearing be- 
fore the spécial master, he reported in favor of the complainants. The 
défendants, the Wilhelms, excepted to the report, and the court be- 
low sustained the exceptions and dismissed the bill as to them, and 
the complainants appeal. 

Both the appellants and the appellees deraign title to the land from 
William G. Wheeler. The appellants hâve the prior title. The défense 
asserted by the appellees and sustained by the court below v^^as that 
they were innocent purchasers for value in good faith and without 
notice. 

William G. Wheeler was seised in fee of the land, and, after so 
holding it for many years, on February 21, 1881, conveyed it to Henry 
G. Darcy. Darcy conveyed it to Tryon Mcinnis, Mcinnis to William 
Wiess, Wiess to the Reliance Lumber Company, and the Reliance 

•For otlier cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Lumber Company on January 4, 1902, cohveyed it to the Houston Oîl 
Company of Texas. The appellants, therefore, as matter of fact, hâve 
the légal title which was once vested in Wheeler. On March 12, 1904, 
William G. Wheeler made to Silas M. Johnson a power of attorney, 
conveying to him thereby a one-third interest in the 800 acres, and 
vesting him with the power to sell and convey for said Wheeler his 
two-thirds interest. On August 13, 1904, more than 23 years after 
he had conveyed the land to Darcy, William G. Wheeler, by his at- 
torney in fact, Silas M. Johnson, conveyed it to the Wilhelms, the ap- 
pellées, Johnson at the same time conveying to them his one-third in- 
terest. Although Johnson conveyed to both the Wilhelms, the pur- 
chase was in fact made for Cora Wilhelm, and her money was used 
to pay for the land. During the negotiations she was absent part of 
the time, and L. Wilhelm, her husband, was her agent in making the 
purchase. By other deeds not material to describe, the husband, L. 
Wilhelm, caused his apparent interest to be conveyed to his wife, Cora 
Wilhelm. _ _ . 

The appellants, it is plain, hâve the prior claim, and are entitled to a 
favorable decree unless the appellees, as subséquent purchasers, can 
maintain the défense of bona fide purchasers for value without notice. 

The conveyances in the line of title from Wheeler to the appel- 
lants were ail recofded. The deed from Wheeler to Darcy was filed 
for record July 13, 1886, and duly recorded in Book M on page 167. 
In August, 1886, the courthouse of Hardin county was destroyed 
by fire, and Book M, containing the record of the deed to Darcy, 
was destroyed. The Wilhelms base their claim to be innocent pur- 
chasers without notice on the fact that, when they bought of Wheeler, 
the title was apparently in him, for the record of his prior convey- 
ance to Darcy had been destroyed. In the absence of a statute to 
the contrary, the record of the deed would hâve continued to be no- 
tice, notwiliistanding its destruction (Paxson v. Brown, 61 Fed. 874, 
10 C. C. A. 135 ; Shannon V. Hall, 72 111. 354, 23 Am. Rep. 146) ; but 
the Texas statutes, âfter declaring unregistered deeds void as to sub- 
séquent purchasers for value without notice (Rev. St. Tex. 1895, art. 
4640), provide that when a record of a deed has been destroyed and 
the original deed has been "saved or preserved from loss * * * 
the same may be recorded again, and this last registration shall hâve 
force and effect from the filing for original registration: Provided, 
sâid originals are recorded within four years next after such loss, de- 
struction or removal of the records. * * * " Rev. St. Tex. 1895, 
art. 4600. This statute has the effect in cases where it is apphcable of 
preventing the first record of a destroyed deed from being notice to 
a subséquent purchaser. Magee v. Merriman, 85 Tex. 105, 19 S. W. 
1003. Thé original deed was not destroyed, and it was not filed for 
re-record till May 9, 1907, much later than four years after the de- 
struction of the record, and after the purchase by the Wilhelms. But 
it does not appear that it was possible for the deed to be filed for re- 
record within four years after the fire. On the contrary, it is agreed 
that "neither the Houston OU Company of Texas nor its receivers" 
had the deed in their custody or control until the day before it was 
filed for re-record, and that they did not know where it was till about 
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April 21, 1907. So it appears affirmatively that the appellants were 
not in fault in failing to refile the deed for a second recordation. If 
the Houston Oil Company had had the deed in its possession, or had 
known where it was and had failed to refile it, its négligent act would 
hâve made it possible for the property to corne into the hands of a 
subséquent purchaser by an apparently valid title. It would then seem 
just to hold the appellants estopped from asserting their ownership 
to defeat the subséquent purchasers. But, to quote the language of 
a learned author who has shed much light on this subject: 

"Wben the prior légal owner is wholly Innocent, has done and omltted noth- 
ing, it certalnly transcends, even if it does not violate, the principles of equlty 
to sustain the clalms of a subséquent and even bona flde purchaser." 2 Pome- 
roy's Eq. Jur. (3d Ed.) § 735. 

There seems to be no authority in the settled principles of equity 
for a court to sustain and enforce the subséquent légal estate merely 
because the purchaser is a bona fide purchaser for value without notice 
against the prior légal and equally innocent owner. It is the usual 
rule that where the suit concerns légal interests, and the complainant 
is without fault, the défense of innocent purchaser will not prevail. 
3 Pomeroy's Eq. Jur. §§ 739, 743. Do the registration statutes of 
Texas establish a différent rule? 

We hâve been referred to no authority construing the Texas stat- 
utes showing their effect upon thèse gênerai principles. Counsel hâve 
probably seen, as also appears to us, that the décision of this case does 
not necessarily dépend on the question suggested. This question 
would only become controlling and necessary to be decided if we 
should conclude that the évidence sustained the alleged fact that the 
appellees had purchased, paying value, in good faith and without no- 
tice. 

The essential éléments that make a bona fide purchase are: (1) 
The valuable considération; (2) the absence of notice; and (3) the 
présence of good faith. 

The master found, and the proof shows, that the Wilhelms paid 
$1,300 for the land, so that the first élément requires no further atten- 
tion. 

The main contentions in the case bear upon the question of notice. 
The master found that the circumstances attending the sale and con- 
veyance to the Wilhelms were sufficient to put them upon inquij-y and 
to deprive them of the benefit of their plea of innocent purchasers. 
This report was not conclusive on the court, but was entitled to weight, 
and certainly should not be disturbed if sustained by the évidence. 
If the testimony is consistent with the master 's finding, his report 
"must be treated as unassailable." Davis v. Schwartz, 155 U. S. 631, 
15 Sup. et. 237, 39 D- Ed. 289 ; Girard Insurance Co. v. Cooper, 162 
U. S. 529, 538, 16 Sup. Ct. 879, 40 L. Ed. 1062 ; Camden v. Stuart, 
144 U. S. 104, 12 Sup. Ct. 585, 36 E. Ed. 363. Before their purchase, 
many facts were brought to the attention of the Wilhelms that tend to 
sustain the master's report on the question of notice. L. Wilhelm was 
on the land before the purchase was completed, and saw that the tim- 
ber had been partly eut, and that some rude buts or cabins had been 
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erected on it, though they had been long before abandonéd. Johnson 
corresponded with Wheeler about the land, and thèse letters were ex- 
hibited either to Mrs. Wilhelm or to her husband acting as her agent, 
or to both of them. Johnson and L,. Wilhelm were occupying the 
same office, and the record tends to show that Johnson was not con- 
cealing any information that he had from the Wilhelms. The follow- 
ing are excerpts from letters which Wheeler wrote to Johnson and 
which were seen by the Wilhelms : 

"Noveinber 20th, 1903. 

"Tours 18th received. I hâve a record title for 800 acres land in Hardin 
County, on Neches River, witli two million feet virgin pine on It, and other 
timber. The title may not be entirely perfect, but the record shows it in me. 
* * * If you cao sell it will glve quitclaim deed." 

"December Ist, 1903. 

"Your favor 30th received. As I gtated before, I would only sell the land 
with my title; no wan'anty." 

"February 18th, 1904. 

"N. A. Reetor, a very prominent attomey at Austin, Texas, has gone care- 
fully over the abstract which I hâve before me, and sums up the matter thus: 
The real conflict appears to be wîtli Reliance Lumber Company, and their 
title originates through Darcy, In whom the abstract shows no title. 

"Mr. Kennedy, attorney, formerly at Kountze, wrote me that I appeared to 
hâve the record title." 

■ "February 25th, 1904. 

"Your favor I9th duly received. I hâve no recollection of having conveyed 
the land at any time to anyhody. As I hâve before stated, the party buying 
would hâve to assume the rlsk of title and pay yoUr commission as before 
«nderstood. There is a good spéculation in the matter." 

It will be observed that he , only claimed to hâve a "record title" 
"not entirely perfect," that the purchaser was to "assume risk of ti- 
tle." 

Wheeler, it seems, was required to make an affidavit as to his title, 
which was shown to the Wilhelms. He did so, using tliis language: 

"That he has no recollection that he ever conveyed said land, and so still 
daims the same, as the records from the abstracts show that the title is still 
in him." 

He did not swear that he had not conveyed the land, but merely to 
his want of recollection on the subject; nor did he say that the title 
was in him. He only said that "the abstracts show that the title is 
still in him." Clearly he was relying on the fact that the record of 
the deed he had made to Darcy had been destroyed. Thèse letters 
and this affidavit were surely sufficient to excite suspicion as to his 
belief in his ownership. The report on Wheeler's title made by Reetor 
said, "The land may be well worth incurring expenses of recovery on 
the halves," showing that Wheeler must sue for title or possession; 
and Johnson did really sue for it, but it is not clearly shown that the 
fact of this suit came to the knowledge of the Wilhelms, and it was 
dismissed before their purchase. 

The Wilhelms employed counsel, and were advised that the title of 
Wheeler which they were âbout to purchase was good. The advice 
was given, of course, on the abstracts of title which did not embrace 
Wheeler's prior conveyance to Darcy. Thèse opinions merely mean 
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that the abstracts showed the légal title in Wheeler, as they did, the 
record of his first deed being omitted. The abstracts accompanying 
thèse opinions, or at least some of them, showed that the appellants 
were claiming title from Darcy, and that appellants would hâve 
Wheeler's title if a deed was produced from Wheeler to Darcy. John- 
son understood this well, and applied to appellants to knovv if they 
had such deed. It was, of course, known to Johnson that the appel- 
lants claimed the land, and it was probably known, and certainîy could 
hâve been clearly known, to the Wilhelms. The tax records showed 
that the appellants and those under whom they claimed had been pay- 
ing taxes on the land for many years — a fact not of great importance 
by itself, but one, with others, that would naturally tend to excite in- 
quiry. There was some évidence tending to show that the appellants 
at the time of the Wilhelms' purchase had a tenant, Elias Ward, on 
part of the league which included the premises in controversy, but the 
évidence on this point is not satisfactory. The other circumstances 
shown by the record, however, some of which we bave enumerated, 
convince us that there was sufficient évidence to sustain the master's 
report that the Wilhelms purchased with such notice as would put 
them on inquiry. 

But it is urged by the appellees that, ifthe Wilhelms had made in- 
quiry, they could not hâve learned the fact that the appellants had 
the title to the land ; that they could not bave learned of the exù;tence 
of the deed made by Wheeler to Darcy. That may be true, or Tt may 
not. The deed was in fact found, and is in évidence. Its place of 
'keeping or deposit apparently was not known to the appellants at the 
time, nor does the record now show where it was found. But the 
Wilhelms either had knowledge, or they are charged with it, that the 
appellants were claiming to own the land in fee, and that they and 
those under whom they claimed had exercised and were exercising 
such control and possession of it as is usual with uninclosed lands. 
The rule is that, if it appears that a party obtains knowledge or in- 
formation of such facts as are sufhcient to put a prudent man upon 
inquiry, and which are of such a nature that the inquiry, if prosecuted 
with reasonable diligence, would certainîy lead to a discovery of the 
conflicting claim, then the inference that he acquired the information 
constituting actual notice is necessary and absolute. 2 Pomeroy's Eq. 
Jur. (3d Ed.) § 597. It is sufficient that it would lead to the discovery 
of the conflicting claim. It is not required that it would lead to the 
discovery of ail the évidence necessary to sustain the conflicting claim. 
Notice of appellants' claim is sufficient without notice of the burning 
of the record and the existence of the original deed, because appel- 
lants, if the deed had not been found, would bave beerj permitted to 
prove its exécution and delivery by direct or circumstantial évidence, 
if such évidence could be produced. Bounds v. Eittle, 75 Tex. 31G, 12 
S. W. 1109. 

If appellants had had a tenant on the 800 acres at the time of the 
Wilhelms' purchase, this undeniably would hâve been notice sufficient 
to defeat the plea of innocent purchaser. 2 Pomeroy's Eq. Jur. (3d 
Ed.) § 615 ; Noyés v. Hall, 97 U. S. 34, 21 h. Ed. 909 ; Ramirez v. 
Smith, 91 Tex. 184, 59 S. W. 258. Why is this true? Simply be~ 
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cause such possession would hâve been notice that the appellants 
claimed and held the land. It would not hâve been notice of the burnt 
record and lost original deed; but on the trial the appellants would 
hâve been permitted to prove the facts, and produce the original deed 
if they could. Now, what is the différence if the appellees had knowl- 
edge otherwise of appellants' claim to own the land in fee, or notice 
that would lead to such knowledge? They cannot defeat its effect by 
the contention that they did not hâve notice that the appellants would 
be able to produce on the trial the original deed. 

Upon the whole, it does not appear that they bought without notice 
of appellants' claim, but that they bought with notice, and took the 
chances or risk of the appellants being able to supply the missing link 
in their title. The link was supplied, and they must abide the resuit. 

If we had reached a différent conclusion, the appellants would hâve 
been stripped of their prior légal title without fault or négligence on 
their part, and yet they would hâve been without remedy for breach 
of warranty or otherwise. On the other hand, the appellees probably 
hâve a remedy for their loss by action for the breach of warranty con- 
tained in the deed made to them by Johnson for himself and Wheeler, 
But, even if it left them without recourse, we would be constrained 
to hold that the facts requirè a confirmation of the master's report. 

The decree is reversed, and the cause remanded for further pro- 
ceedings in conformity with the opinion of this court. 



PRITCHETT et al. v. SULLIVAN. 

(Circuit Court of Appeals, Eighth Circuit. Oetober 10, 1910.) 

No. 3,290. 

1. Arbest (§ 63*) — AuTHORiTY TO Abbest WmiouT Wakkant— Péage Officees. 

Under the rule of tlie common law, in force In states wbere not cUanged 
by statute, public officers speclally charged witli the enforcement of the 
laws and the préservation of the peaee may lawfully arrest without a 
warrant and without view pï the crime, when they hâve reasonable ground 
for believlng that a felony has been commltted. 

[Ed. Note. — For other cases, see Arrest, Cent. Dig. §§ 14&-156 ; Dec. Dlg. 
§ 63.*] 

2. Appbal and Eebok (§ 273*) — Exceptions to Instructions — Subticienct. 

Where an instruction states a spécifie proposition of law on a partlcular 
subjeet obvlously with délibération and not inadvertently, a gênerai ex- 
ception to the charge on that subjeet is sufBcient to challenge the correct- 
ness of such proposition. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1620- 
1621 ; Dec. Dig. § 273.*] 

3. Falsb Imprisonment (§ 20*) — ^Actions— Issues and Pboof. 

In an action for false Imprisonment, where plaintifiC allèges want of 
probable cause for the arrest, a gênerai déniai puts the allégation in Is- 
sue and authorizes défendant to show the existence of such cause. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dlg. § 97; 
Dec. Dlg. § 20.*] 

•For other casos see same top Je & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by Samuel Sullivan against E. J. Pritchett, H. W. Folck, Jr., 
and H. C. Church. Judgment for plaintiff, and défendants bring er- 
ror. Reversed. 

Fred S. Jackson (W. W. Pease, on the brief), for plaintiffs in error. 

J. V. Humphrey (W. S. Roark, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Samuel Sullivan sued E. J. Pritcbpn._ H. 
W. Folck, Jr., and H. C. Church for false imprisonment and malicious 
prosecution. There was a verdict and judgment for the plaintiff, and 
the défendants prosecuted this writ of error. 

The plaintiff averred in his pétition that Pritchett, who was city 
marshal of Junction City, Kan., and Folck and Church, policemen, un- 
lawfully arrested and confined him without a warrant or other légal 
process and without any complaint or affîdavit having been filed in 
court or before a magistrate charging him with an offense against the 
laws of the state ; that when arrested he was informed he was under 
suspicion of being a crook and of having stolen a diamond ring then 
in bis possession ; but that he had committed no offense either in the 
présence or absence of the ofificers, and no felony had been corrimitted 
of which there was probable cause for believing him guilty. This 
stated a case of false imprisonment. There was also set forth in the 
same count with much détail a cause of action for malicious prosecu- 
tion. The answer contained a gênerai déniai and an averment that the 
arrest and imprisonment of the plaintiff was lawful. 

It appeared at the trial that when the officers arrested the plain- 
tiff he had committed no offense in their présence and they had no 
warrant for his arrest. They acted on suspicion that he had stolen, 
or had in his possession knowing it to bave been stolen, jewelry of 
sufiScient value to make the offense, had there been one, a felony un- 
der the laws of the state of Kansas. Gen. St. Kan. 1901, §§ 2069, 
2070, 2085, 5444. Testimony was given on behalf of the officers as 
to the circumstances upon which they acted; but the jury were not 
directed to détermine its verity, nor was its bearing upon the right to 
arrest without a warrant — whether the testimony, if true, showed rea- 
sonable ground for their belief that a felony had been committed — 
considered or passed on by the trial court. The view of the court was 
that public peace officers can in no case and under no circumstances 
make an arrest without a warrant unless they actually witness the 
commission of the offense. This is manifest from the following in- 
struction given the jury: 

"There are certain cases in wiiicli a police officer may arrest tbe citizen with- 
out any warrant. That is what Is called an arrest on view ; that is to say, 
when the officer sees a persou dolng sonie act that violâtes the law. No police 
offleer or other officer has any right to arrest any citizen for anything unless 
he sees him violate the law, unless on a warrant. And no one, no citizen, has 
tlie right to allow, or should allow, any offleer to arrest him unless he has 
violated the law, and the offleer knows that, either from a warrant he has in 
his hand, or seeing him do It, and no officer who has a proper regard for his 
182 F.— 31 



482 182 FEDERAL REPORTER. 

duty wlll do It On the other band, If a police offleer sees any one commit a 
violation of the law, elther of the state or of the city, he may then arrest hlm ; 
or, if any citizen be charged wlth the violation of a law of the state or of the 
city, and the police officer has not seen him do it, but some one swears that he 
has done the aet, on thnt oatli there may be a warrant based, and the officer 
maj' lawfully arrest such person on the warrant." 

That this was not a mère inadvertence corrected by other instruc- 
tions, but was the deliberate opinion of the court emphasized and im- 
pressed on the jury, appears from the following excerpts from the 
charge : 

"ïhe plaintifC had a constitutlonal right to hâve his person inviolate from 
search unless some one had seen him violate the law, or unless some one had 
made a positive oath that he had vlolated it and the offleer had a warrant for 
his arrest. I say to you, in my iudgment, as a niatter of law, the arrest was 
not proper. The search. was not proper because It is not claimed hère that 
they had seen this plalntiff violate any law nor had they a warrant for his 
arrest. 

"If you belleve from the gréa ter weight of ail the crédible testimony In the case 
that the city marshal Instructed thèse policemen to arrest the plalntiff in this 
case and bring him to the police station, and that they did so do, and that they 
there searched him, and that he was put In jail there, that they had not seen 
him commit any offense, had no warrant upon which he was arrested, and he 
had committed no offense, then, in that event, It will be your duty to flnd 
against the marshal and the policemen, défendants. 

"As I hâve sald to you. if you belleve the défendants, the two policemen, un- 
der the Instructions of the city marshal, arrested this man at the time they 
found him at that store, that is, if they placed him under arrest and took him 
to the police station, if they had no warrant or had not seen hlm violate the 
law — and there is no pretense, so far as I recall. that they had a warrant or 
saw him do any act whlch vlolated the law — and there searched him and threw 
him In jail, then the plalntiff will be entitled to recover. 

"The indivldual, when he coramits an offense against the law, then becomes 
amenable to arrest in a certain lawful manner ; but police officers, no more 
than any one else, hâve any right to arrest unless the law has been vlolated 
in their présence, or they hâve a warrant. If the law has been vlolated In 
thelr présence — and you belleve in this case this plalntiff has vlolated any law 
in their présence — -any law of the city or of the state, then they would hâve 
the right to arrest him; but, unless he had, they would not be allowed to ar- 
rest hlm except upon a warrant whlch was properly procured from some of- 
ficer who would be allowed to issue It" 

The charge of the court was erroneous. In the necessary adjust- 
ment in civilized society between individual right and Hberty on the 
one hand and public right to protection on the other, it was early es- 
tablished in England that public officers specially charged with the 
enforcement of the laws and the préservation of the peace might law- 
fully arrest without a warrant and without view when they had rea- 
sonable grounds for believing a f elony had been committed ; and, ex- 
cept where changed by statute, such is the law of this country. A 
contrary rule would seriously obstruct, and in many cases defeat, the 
administration of justice, especially where, as hère, a multitude of 
territorial lines limit jurisdiction and confine the running of légal pro- 
cès s. The scène of the crime and the eyewitnesses behind him, a lei- 
surely movement of the criminal ahead of the deliberate procédure of 
the courts, would insure long immunity. 

In Ledwith v. Catchpole, Cald. Cas. 391, 295, Lord Mansfield, re- 
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ferring' to descriptive circulars and advertisements of crimes com- 
mitted, said : 

"It would be a terrible thiug, if under probable cause an arrest eould not 
be made. * * * Jiany an Innocent man bas and may be taken up iipon 
sucli suspicion ; but tbe mischief and inconvenlence to tbe public in this point 
of View is comparatively uothlng. It is of great conséquence to tbe police of 
the country." 

In Lawrence v. Hedger, 3 Taunt. 14, it was held that at common 
law watchmen and beadles might act on reasonable ground to suspect 
a felony, though there was no proof that one had been committed. 
Heath, J., observed : 

"It would be extreinely mischievous If it were not so. At every Old Balley 
sessions numbers of persons are convicted in conséquence of their being stop- 
ped by watchmen wliile tbey are carryiiig bundles in thls way." 

See, also, Samuel v. Payne, 1 Doug. 359 ; Davis v. Russell, 5 Bing. 
354. 

In Beckwith v. Philby, 6 Barn. & Cres. 635, a case much like that at 
bar, Lord Tenterden said: 

"There is this distinction between a private indivldual and a constable: In 
order to justify the former in causing the imprisonment of a person, he must 
not ouly make out a reasonable ground of suspicion, but he must prove that 
a felony has actually been committed ; whereas, a constable, having reason- 
able ground to suspect that a felony has been committed, is authorized to de- 
tain the party suspected until inquiry can be made by the proper autborltles." 

In Kurtz v. Moffitt, 115 U. S. 487, 504, 6 Sup. Ct. 148, 39 L. Ed. 
458, it was said that the rule of the common law as to the right of ar- 
rest without a warrant in cases of felony was generally adopted by the 
courts of the several states. It is recognized in Rohan v. Sawin, 5 
Cush. (Mass.) 281; Burns v. Erben, 40 N. Y. 463; Wakely v. Hart, 
G Bin. (Fa.) 316; Reuck v. McGregor, 33 N. J. Law, 70, 74; John- 
son v. State, 30 Ga. 426 ; Eanes v. State, 25 Tenn. 53, 44 Am. Dec, 
389; Taaffe v. Slevin, 11 Mo. App. 507, 513; Muscoe v. Common- 
wealth, 86 Va. 443, 10 S. E. 534; Kirk v. Garrett, 84 Md. 383, 35 Atl. 
1089. It is the law of Kansas where this case arose. A., T. & S. F. 
Ry. Co. V. Woodson, 79 Kan. 567, 100 Pac. 633. In Rohan v. Sawin, 
supra, the Suprême Judicial Court of Massachusetts held the rule did 
not contravene the provisions of the state and national Constitutions 
against unreasonable searches and arrests. And also the Suprême 
Court of Pennsylvania, in Wakely v. Hart, supra, which added : 

"But it is nowhere said that there shall be no arrest without warrant To 
hâve said so would hâve endangered the safety of society." 

It is contended that no sufficient exception was taken to the charge. 
At the conclusion of the charge, counsel said : 

"Défendants except to ail that part of the instruction concerning the right 
of police ofticers to arrest without a warrant." 

The court said: 

"Do you contend that I hâve transgressed the law in that respect?" 

And counsel replied : 

"Didn't give the law as I understand It." 
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We think the exception sufficient. The court had repeatedly declafed 
that there could be no lawful arrest without a warrant except upon 
view of the commission of the offense. The exception was directed to 
that particular part of the charge, and it was as definite and précise 
as if counsel had excerpted the exact language of the court and ap- 
pended an exception to it. The inquiry made of counsel did not call 
for his view of the law further than already indicated, nor an expia- 
nation of the reasons for his exception. Perhaps counsel should hâve 
been more explicit if the court had acted inadvertently or its language 
had been unhappily chosen to express a correct view of the law. Mr. 
Justice Miller said, in Railroad Co. v. Reeves, 10 Wall. 176, 189 (19 
L. Ed. 909) : 

"As to the charge given by the court, the language of the exception Is more 
gênerai than we could désire. And if the errors of this charge were less ap^ 
parent, or if there was any reason to suppose they were inadvertent, and might 
hare been corrected if speclfied by counsel at the time, we would hâve some 
dlfficulty in holding the exception to it sufficient. But the whole charge pro- 
ceeds upon a theory of the law of common carriers, as it regards the effect of 
loss from the act of God, on the contract, so différent from our views of the 
law on that subject that it needs no spécial effort to draw attention to it, and 
it is so clearly and f rankly stated as to hâve made it the turning point of the 
casé." Edgington v. United States, 164 U. S. 361, 364-365, 17 Sup. Ct. 72, 41 
L. Ed. 467; Félton v. Newport, 34 O. C. A. 470, 473, 92 Fed. 470. 

It was àverred in the pétition that the officers had no warrant, that 
no offense had been committed in their présence, and that "no felony, 
nor other crime, had been committfed, which there was probable cause 
for beliéving plaintiff had committed, nor which plaintiff was charged 
with having committed." As already observed, there was a gênerai 
déniai in the answer. In an action for false imprisonment, when the 
plaintiff allèges want of probable cause for the arrest, the défendant 
may show under the gênerai issue the existence of such cause. Russell 
V. Shuster, 8 Watts. & S. (Pa.) 308, per Gibson, C. J. ; Davis v. Rus- 
sell, 5 Bing. 354, 363. An averment of want of probable cause in a 
pétition for malicious prosecution is -indispensable (Thompson v. Gat- 
lin, 7 C. C. A. 351, 58 Fed. 334; and see Stainer v. Mining Company, 
92 C. C. A. 128, 166 Fed. 220), and it is put in issue by a gênerai déniai 
(Wheeler v. Nesbitt, 24 How. [U. S.] 544, 16 L. Ed. 765). The court 
in its charge said the défense of défendants was "that they were sim- 
ply acting as police officers of the city of Jvmction City in the lawful 
discharge of their duties:" There can be no reasonable question that 
the lawfulness of the arrest in ail of its aspects was in issue, and the 
charge of the court shows its view of the law to hâve been that if 
there was no warrant, and the officers did not see an offense commit- 
ted, the arrest was unlawful without référence to grounds for sus- 
picion or belief. The two causes of action, false imprisonment and 
malicious prosecution, were in the same count, and there was a single 
verdict. The misdirection of law as to a vital issue affecting the first 
requires a reversai of the judgment. 

The judgment is reversed, and the cause is remanded for a new trial. 
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HUMES V. UNITED STATES (two cases). 

(CSrcuit Court of Appeals, Eightli Circuit. October 12, 1910.) 

Nos. 3,329, 3,330. 

1. Ceiminal Law (§§ 1059, 1129*) — Appeal and Eueob— Sufficienct or Rec- 

ord. 

A fédéral appellato court may conslder a case in vvhich the Personal 
liberty of the défendant is involved, notwithstanding tbe insufflciency of 
the exceptions taken or the assignnient of errors. 

[Ed. Note. — For other cases, see Criiuinal Law, Dec. Dig. §§ 1059, 1129.*] 

2. PosT Office (§ 35*) — Use or Mails to Defbaud— Eléments of Offense. 

The ofCense denounced by Eev. St. § .^80 (U. S. Comp. St. 1901, p. 8696), 
consists in the devising of a fraudulent scheme and the depositing in the 
mail of a letter, writing, or other paper for executing or attempting to 
exécute such scheme. When such acts are shown, the crime Is established, 
and, while what is actually accomplished may be évidence of what was 
intended to be accomplished, it is not the sole évidence. The offense Is 
complète if an attempt be made to exécute by the use of the postal estab- 
lishment. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
S 35.*] 

3. Ceiminal Law (§ 1059*)— Exceptions to Instructions— Sufficienct. 

Where the instruction of the court on a particular subject is spécifie 
and States but one légal proposition, a gênerai exception to the charge 
on thnt subject is sufficient. 

[Ed. Note. — For other cases, see Criminal Lavi', Dec. Dig. § 1059.*] 

4. Criminal Law (§ 776*) — Instructions — Effect of Good Charactee. 

In a criminal prosecution for alleged fraudulent use of the mails, In 
which défendant introduced évidence of his good réputation, the giving 
of an instruction that, if défendant had a good réputation, "it only ac- 
centuâtes the measure of his responsibility," and only enabled him the 
better to Impose upon others, was error. 

[Ed. Note.— For other cases, see.Criminal Law, Cent. Dig. §§ 1838-1S45 ; 
Dec. Dig. § 776.*] 

In Error to the District Court of the United States for the Western 
District of Missouri. 

John C. Humes was convicted on two indictments for violating pro- 
visions of section 5480, Rev. St. 1878 (U. S. Comp. St. 1901, p. 3696), 
which were brought on for trial under an order of consoHdation. Ver- 
dicts of guilty were rendered and judgments entered accordingly. To 
reverse thèse judgments the présent writs of error are prosecuted. Re- 
versed. 

Frank Hagerman and Albert S. Marley (John C. Grover and Waltër 
L. Vieregg, on the brief), for plaintiff in error. 
A. S. Van Valkenburgh, for the United States. 

Before SANBORN and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ADAMS, Circuit Judge. A fundamental question in tliis case is 
whether there was a fatal variance between the charge as madie and 
the proof as produced. 

It is (Jûitè doubtful if there is a sufficient exception or assignaient of 
errer to compel considération of this question; but, as it is vital to 
the défendant in a case in which personal liberty is involved, we are 
disposed, under the authority of Wiborg v. United States, 163 U. S. 
632, 16 Sup. Ct. 1127, 1197, 41 h. Ed. 289, Clyatt v. United States, 197 
U. S. 207, 25 Sup. Ct. 439, é9 L- Ed. 726, and Crawford v. United 
States, 21â U. S. 183, 29 Sup. Ct. 260, 53 L. EdI. 465, not to pass it by. 

Two spécifie fraudulent schemes were alleged to hâve been devised 
by Humes. One vi^as to defraud W. S. George and the East Palestine 
Pottery Company, a corporation of which George was président, by 
f alsély'Jpretending in vàrious statements and communications, not im- 
poirtantnow to be.stated, that the business of the John C. Humes Crock- 
ery Company, a corporation of which Humes was président and owner 
of mbst of its stock, wâs in a highly prospérons condition, with the 
inteiit and purpose thérèby "to induce the said W. S. George andi the 
said East Palestine Pottery Company to purchase stock in said John C. 
Humes Crpckery Company, and to pay the purchase price thereof over 
to him, thé said John C. Humes ; and that he, the said John C. Humes, 
should convert the moneys so paid to him to the personal use and ben- 
efit of him, the said, John C. Humes, without rendering to the said W. 
S. George qr the said, East Palestine Pottery Company any good and 
valuable équivalent therefor." 

The other seheme was to defraud one Hugh M. Jenkinson by mak- 
ing like false pretensions with the like intent and purpose thereby to 
induce him to purchase stock in the crockery company and pay the pur- 
chase price to Humçs in order that he might convert it to his own use. 

The foregoing are the only charges contained in the two indictments. 
The deféndant's purpose was not charged broadly, as is usual in cases 
of this kind, to defraud divers persoris mèntioned or divers persons un- 
known to the grand jurors, but his fraudulent seheme, as pleadéd, was 
narrowly limited to designs against one corporation in one case and one 
individual in the other. In view of this limited scope of the schemes, 
counsel foi' Hùines contend that there was a fatal variance between the 
allégation and proof. They invoke the familiar rule that without proof 
of the schenie substantially as alleged no conviction can be had (Brown 
V. United States, 76 C. C. A. 577, 146 Fed. 219 ; Beck v. United States, 
76 C. C. A. 417, 145 Fed. 625 ; O'Neil v. United States, 56 C. C. A. 
584, 120 Fed. 236), and urge that the proof shows, if any fraudulent 
seheme was devised by Humes, it was merely to induce the pottery 
company andI Jenkinson to accept shares of stock of the crockery com- 
pany in satisfaction of their claims against that company and fails to 
show that it was to induce thèse persons to purchase stock and pay cash 
therefor to Humes in order that he might convert it to his own use, as 
charged in the indictments. 

The proof shows conclusively that the fraudulent seheme, if any ex- 
isted, resulted, so far as it was actually executed in the pottery company 
case, only in inducing that company to take 50 shares of the capital stock 
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of the crockery company in satisfaction of an existing debt or at its op- 
tion to return the stoci< after the lapse of a year at par to Humes ; and, 
so far as executed in the Jenkinson case, in indiucing him. to accept 30 
shares of that capital stock in satisfaction of certain claims which he had 
against the crockery company, a small amount of money only being 
paid by him to even up the transaction. 

If this constituted ail the proof , there would undoubtedly be a fatal 
variance. A state of facts would be shown substantially différent from 
that averred in the indictments. 

But the schemes as actually executed, while they may be évidence 
of the real intention, or of what was actually devised, are not what is 
specifically denounced by section 5480 (U. S. Comp. St. 1901, p. 3696). 
The purpose of that section is not merely to punish the perpetrators of 
executed schemes who may bave employed the po,stal establishment of 
the United States in carrying them out, but to thwart such f raudulent 
schemes before they reach fruition. 

The language of the act is : 

"If any person having devised or Intending to devise any selieme or artifice 
to defraud * * * to be effected by either openlng or intendiiiff to opeii 
correspondence or communication with any person, » * * by means of the 
post office establishment of the United States, * * » shall, in and for ex- 
ecuting such scheme or artifice or attempting so to do, place or cause to be 
placed, any letter, packet, writing, clrcular, pamphlet, or advertisement in any 
post office * * * to be sent or delivered by the sald i)ost office establish- 
ment, or shall take or receive any such therefroin, such person so raisuslng the 
post office establishment shall, upon conviction, be punishable" as prescribed. 

It is thus seen, the crime is complète when the fraudulent scheme, 
involving the éléments speciiied in the statute, has been actually de- 
vised and when in executing or attempting to exécute it a letter or oth- 
er writing or paper has been actually deposited in the post office for 
transmission to its addressee. What is actually accomplùshed may be 
évidence of what was intended to be accomplished, but it is not thé sole 
évidence. A person devising a fraudulent scheme may hâve contem- 
plated doing things which were vdtimately found impossible of exécu- 
tion. Névertheless an effort to exécute it by the use of the postal es- 
tablishment, without more, constitutes an offense against the statute. 

The proof of what was actually accomplished considered by itself 
would not sustain the spécifie charge made in either of the indictments 
in this case ; but we find on a caref ul perusal of the record that Humes' 
original purpose contemplated more than was ultimately accomplished 
by him. There is substantial évidence tending to show that his original 
design was not limited to disposing of stock enough to the pottery com- 
pany or to Jenkinson to satisfy their demands against his company, but 
comprehended the purpose of disposing of substantial amounts to be 
paid for in cash. This évidence, with the représentations made by 
Humes concerning the value of his property and the success of his 
business, together with the proof as made concerning the intended 
and actual use of the postal establishment of the United States, con- 
stituted suiifîcient évidence of the charge as made in the indictments 
to take the case to the jury, and the contention that there was a fatal 
variance is not sustained. 
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Several assignments of error are predicated upon comments of the 
learned district judge in the progress of the trial, upon phases of his 
charge to the jury and upon his action in admitting and rejecting tes- 
timony ; but as the case must be remanded for a further trial for rea- 
sons presently to appear, and as the assignments referredl to raise no 
novel question of lavv or practice and may not again be necessitated, 
it is not deemed important to consider them now. 

During the progress of the trial the défendant introduced évidence 
of his good réputation for truth, veracity, honesty, and integrity, and 
on this subject the learned trial judge charged the jury as follows: 

"The défendant has put in évidence his good character for truth, verùcity, 
and honesty. For reasons satisfactory, I présume, to defendant's counsel, he 
seleeted as the period for tliat the flrst of January, 1908, and not later. The 
letter in question in the East Palestine case was wrltten after that tlme, on 
January 4, 1908. Conceding that he did hâve a good réputation at the time 
of thèse transactions, and that he was regarded as a man of truth and verac- 
ity, It only accentuâtes the nieasure of his responsibillty. A man who has a 
good réputation, as a business man and citizen, Is more apt to hâve weight 
and eredenee attached to his statements than a man who is dlsreputable, a 
man who îs ùnsavory. ïf he vy-as a man of sùch business réputation and char- 
acter as he daims, he cdùld ëxpect when he made statements in his letters 
they would be credited by the parties; and. If they were untrue, it doesn't 
lessen his responsibillty or aceountablllty therefor." 

At the conclusion of this charge defendant's counsel took the fol- 
lowing exception: 

"I also désire to save an exception to the charge of the court given as to the 
effect of the defendant's good character." 

Counsel for the govemment contends that the exception was not suf- 
ficiently .spécifie. Ail that was said by the learned trial judge on the 
subject of "réputation" or "character," which appear to hâve been used 
interchangeably, occupied a very little space and consisted practically 
of but one légal proposition, namely, that the possession of a good 
réputation by a person charged with crime "only accentuâtes the meas- 
ure of his responsibillty" and enables him the better to impose upon 
others. This expression of view is so strikingly out of harmony with 
the accepted law goyerning the value of personal character in crim- 
inal trials that an exception in gênerai terms like those employed could 
not hâve been misunderstpod by the trial judge. It pojnted unerringly 
to the vice complained of, ■ Under authority of the case of E. J. Pritch- 
ett et al. v. Samuel Sullivan (C. C. A.) 182 Fed. 480, just decided, 
and cases therein cited, the exception as talîen was sufficient. 

As to the merits of this assignment little need be said. It is now 
the settled law in this country that good character of a person accused 
of crime may be shown in ail criminal trials, whether the other évi- 
dence leaves thé mind in doubt or not ; and when it is established it 
becomes a fact in the case to be considered with ail other facts in de- 
termining the final issue of guilt or innocence of the accused. 

In Edgington.v. United States, 164 U. S. 361, 17 Sup. Ct. 72, 41 
L. Ed. 467, it is said: 

"The decided weight of authority now is that good character, when con- 
sidered in connection with the other évidence in the case, may generate a rea- 
sonable doubt. The circumstances may be sueh that an established reputa- 
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tion for good charaeter, if It 1s relevant to the issue, would alone create a 
reasonable doubt, although without it the other évidence would be convincing." 

In Jupitz V. People, 34 111. 516, cited with approbation by the Su- 
prême Court in the Edgington Case, it is said : 

"Ppoof of uniform irood cliaracter should raise a doubt of guilty knowledge, 
and the prisoner would be eiitltled to the benefit of that doubt. * « * if 
the court had told the jury that hls good charaeter should be taken Into con- 
sidération by them, and was entltled to much weight, a reasonable doubt of 
the prisoner's guilt might hâve been raised which would hâve resulted in his 
acquittai." 

In Commonwealth v. Cleary, 13.5 Pa. G4. 84, 19 Atl. 1017, 1018" (8 
L. R. A. 301), the Suprême Court of that state said: 

"The rule dedueible from the authorities may be briefly stated thus: Evi- 
dence of good charaeter is always admissible for the défendant In a criminal 
case. It Is to be weighed and considei'ed in connection with ail the other évi- 
dence in the cause. It may of itself, in some Instances, create the reasonable 
doubt which would entitle the accused to an acquittai. The rule itself is not 
merely merciful. It is both reasonable and ,1ust. * * * The évidence of 
good charaeter is to be considered with the other évidence in the case, and, if 
it ail comblned créâtes a reasonable doubt the défendant Is entltled to an ac- 
quittai." 

See, to the same effect, Baker v. State, 53 N. J. Law, 45, 47, 20 Atl. 
858. 

The learned trial judge, instead of giving the défendant the advan- 
tage to which good charaeter, if established, entitled him, advised the 
jury in effect that it was a positive disadvantage to him. Instead of 
advising them that good charaeter should be considered in connection 
with ail the other évidence in determining the ultimate issue of de- 
fendant's guilt or innocence, he in effect told them that the posses- 
sion of good charaeter would aid him in perpetrating the fraudulent 
scheme with which he was charged. In this way he turned what the 
law makes a shield, into a sword. This was clearly error of a preju- 
dicial kind and nécessitâtes a reversai of the judgment. 

It is so ordered. 



HOUSTON OIL CO. OF TEXAS v. JENKINS et al. 

(Circuit Court of Appeals, Fifth Circuit. Octoher 4, 1910.) 

No. 1,995. 

Adverse Possession (g 97») — Texas Statuie — Acquisition of Title by 
Sqtjatteb— Amount of Land. 

Under Eev. St. Tex. 1895, arts. 3343, 3344, 3347-3349, which give a 
squatter an absolute title to not exceeding 100 acres of land by 10 years' 
undisturbed occupancy and cultivation of a part, as construed by the 
Suprême Court of the state, In order to give an occupant, without any 
written title or claim descrlbing the land, who has actually occupied and 
used but a few acres, title to a larger quantity by prescription, it must 
appear that he claimed certain desiguated land, and It is not sutficlent 
that he claimed generally 160 acres out of a larger tract. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ 537- 
541 ; Dec. Dig. § 97.*] 



*For other casts see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the South- 
ern EHstrict of Texas. 

Ancillary bill in equity by the Houston Oil Company of Texas, by 
its receiver, against Oliver Jenkins, Philander Samuels, Earl Samuels, 
and others. From a decree in favor of the défendants named, com- 
plainant appeals. Modified. 

H. O. Head and T, M. Kennerly, for appellant. 
W. D. Gordon and B. E. Moore, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and FOSTER, 
District Judge. 

FOSTER, District Judge. In this case the receiver of the Houston 
Oil Company of Texas brought suit by ancillary bill against Oliver 
Jenkins, Philander Samuels, Earl Samuels, and some 11 others, to es- 
tablish title in said company to 1,107 acres of land in Newton county, 
Tex., described as "the third one-quarter from the north of the Rich- 
ard Linville league." 

We are concerned only with the case as between complainant and 
the three above-named défendants. They answered separately, deny- 
ing title in the Houston Oil Company of Texas, and each asserting his 
ownership of 160 acres of the land in question, under the laws of 
Texas, by virtue of 10 years' adverse possession. 

The spécial master found the title to ail the land to be in the Hou.s- 
ton Oil Company of Texas, and denied the claims of said défendants. 
On the hearing of the exceptions to the m^1ster's repart, the court 
confirmed his finding as to the title of the oil company, but allowed 
said défendants' claims to IGO acres each, and directed the receiver 
to convey that amount of land to them. From that portion of the 
judgment the receiver prdsecutes this appeal. 

It is well settled that under the laws of Texas (IJev. St. Tex. 
1895, arts. 3343, 3344, 3347-3349) a Squatter obtains absolute title to 
not exceeding 160 acres of land by 10 years' undisturbed occupancy 
and cultivation of a part, provided he first désignâtes the tract he in- 
tends to appropriate and makes known his intention to acquire it as 
owner. The' courts hâve required but slight évidence of intention, but 
hâve always insisted that it be positive, and they hâve confined the 
construction of the statute to the facts in each case. See Bracken v. 
Jones, 63 Tex. 184. In that case the court said: 

"Possession', to be of aiiy viUiie to vest a right or for a remecly, must be 
actual, coutinued, visible, uotorious, distinct, and hostile. It must be fair 
and open, as tlie statute was not made to serve tlie purpose of artifice and 
tiricls:." 

.In Lewis v. DiUingham, 167 Fed. 779, 93 C. C. A. 367, this court 
said: 

"When an aâverfîe iiossessor hoMs land, witliout aii.v written title or claim 
describing it, he nmst show, to bar the action of the true owner, that he 
clainia certain' designated land. To clainx KîO acres in a survey of 1,280 
acres» without in any way dt'siguatiug which lOO acres is clainied, would not 
be sufflcieut." 
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In this case the said défendants undoubtedly went upon the land 
in question more than 10 years before suit was instituted. Each built 
himself a home and fenced in and cultivated a few acres. Each of 
them has testified that he alwaj's claimed 160 acres of the Linville 
tract ; but until December, 1905, less than a year before the bill was 
filed against them, there was no effort on the part of any of them to 
mark the boundaries or designate in any way the particuhir 160 acres 
each claimed. Until about the time they had the land surveyed, they 
paid no taxes; and it is si,çnificant that they instructed the surveyor 
to run the lines so as to give each of them 160 acres and not inter- 
fère with the claims of each other. 

We do not think the said défendants bave sliown they are entitled 
to more than the few acres actually fenced in. That part of the judg- 
ment appealed from allotting the défendants 160 acres each is re- 
versed, and the case is remanded, with instructions to enter a decree 
allotting to each of said défendants the amount of land actually fenced 
in and cultivated by him for 10 years prior to suit, together with bis 
improvements. The costs of this court, except docket fées, to be pâid 
by appellant. 



HOUSTON OIT. CO. OF ÏKXAS v. FARR et al. 

(Circuit Court of Api>eals, Fifth Circuit. OctoXier 4, 3010.) 

No. 1,090. 

Appeal from tlie Circuit Court of tlie Unitecl States for tlie Soutliern Dis- 
trict of Texas. 

Aucillary bill in equity by the IIou.ston Oil Company of Texas, by its re- 
eeiver, against Josb Farr, Margaret Dry, and others. From a decree in favor 
of the défendants named. eomplainant appeals. Affirmed as to défendant 
Farr, and moditied as to défendant Dry. 

H. O. Head and T. M. Kennerly, for appellant. 
B. B. Moore, for ai)i5ellees. 

Before PARDEE and SIIELBY, Circuit Judges, and FORITÎR, District 
Judge. 

FOSTEB, District Judge. Tbis case is similar to No. 1,995, Houston Oil 
Company of Texas v. Oliver Jenklns et al. (previôusly decided) 182 Fed. 489. 
The appeal is from that part of the decree awarding ,50 acres of land to Josb 
Farr and ICO acres to Margaret Dry. 

We see no reason to disturb tlie judgment in favor of Josli Farr, and it is 
afiirmed. 

As to the claim of Jlargaret Dry, sbe has failed to establish her adverse 
possession of ail of the tract of 100 acres claimed, and the decree in her fa^-or 
is reversed, and the cause is remanded, with instructions to enter a, decree 
in favor of the Houston Oil Company of Texas for the 100 acres in question, 
but directlng the receiver to convey to said ilargaret Dry tlie bouse and im- 
provements and ail the land she actually oecupied and cultivated, 

The costs of .this court to be paid by the appellant, but the eounsei for 
Margaret Dry shall reeover no dociiet fées. 
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• . POHLMAN V. CHICAGO, E. I. & P. R. CO. 

(Circuit Court of Appeals, Elghth Circuit. October 10, 1910.) 

No. 3,0SÔ. 

Masteb and Servant (§ 2.52*) — Injuby THeourh Négligence dp Pellow 
Sebvant— Kansas Railkoad Statute. 

Under Laws Kan. 190,5, c. 341,wliich make railroa(3 companies llaWe for 
Injuries to or tlie deatli of employéa through the négligence of fellow serv- 
ants, provided that a notice iii wrlting that an iujury has been sustained, 
stating the tlme and place thereof, sliall hâve been given to the railroad 
Company withln eight nionths, snch notice is an essential condition pre- 
' cèdent, without which no liability Is Incurred. 

[Ed. Note. — For otlier cases, see Master and Servant, Cent Dig. § 806 ; 
Dec. Dig. 1 252.*] 

In Efrôr tp the Circuit Court of the United States for the District 
of Kansas. ' 

Action by Augustus Pohlman against the Chicago, Rock Island & 
Pacific Railway Company. Jùdgment for défendant, and plaintiiï 
brings error. Affirmed. 

C. V. Ferguson (H. C. Sluss, on the brief), for plaintifif in error. 
Paul E. Walker (M. A. lyow, on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAM S, Circuit Judges. 

ADAMS, Circuit Judge. This wâs an action to recover damages 
for Personal injuries inflicted upon plaintiff by défendant railway Com- 
pany in the state of Kansas. It was charged in the pétition that plain- 
tifï's injuries were occasioned by the négligence of one of his fellow 
servants in charge of the enginé on and about which both were at 
work, and, for the purpose of availing himself of the provisions of 
the statute of Kansas (Laws Kan. 1905, c. 341, p. 566) creating a lia- 
bility for the négligence of his fellow servant, plaintiff alleged that 
prior to the commencement of his action he served on the défendant 
a notice in writing stating the time and place of his in jury. 
, The defencjant by its gênerai déniai put this allégation in issue. 
The record fails to disclose that any such notice was given. At the 
end of plaintiff's case and again at the close of ail the évidence, de- 
fendant requested the trial court to instruct a verdict in its f avor for 
the reason, as alleged, that the proof failed to disclose a cause of ac- 
tion. The court instructed accordingly, and plaintiff brings the case 
hère by writ of error. We held in the récent case of Simerson v. St. 
Louis & S.;F. R. Co., 97 C._ C; A. 618, 173 Fed. 613, that Ihe giving 
df, the particular notice requirejd by the Kansas law is a condition pré- 
cédent to the. incurrence of any liability against a railroad ccmpany 
for injuries resulting from the négligence of fellow .servants. We 
there said: 

"By the plain language of the statute the giving of the notice is as necessary 
an élément of the création of liability as the négligence of the fellow servant 
itself is. The proof of the one is therefore as indispensable to constltute a 
cause of action as the proof of the other." 

•For otber cases see same topic & § nîjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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As the bill of exceptions discloses that no such proof was made in 
this case the judgmeot must, on the authority of the Simerson Case, 
be affirmed. 



WBSTEŒIN UNION TBLEGRAPH CX). v. WINLAND. 

(Olreuit Court of Appeals, Eighth Circuit October 11, 1910.) 

No. 3,332. 

1. Appeal and Bbeor (§ 1078*) — Bbief— 'Contents— Spécifications of EE- 

EOBS. 

Where the brlef of plalntiff In errer does not eontain a spécification of 
errors relled on and Intended to be urged, as requlred by Court of Appeals 
rule No. 24 (150 Fed. xxxill, 79 C. C. A. xxxiii), and does not discuss any 
of the errors assigned, they will not be considered. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 425&- 
4261 ; Dec. Dlg. § 1078.*] 

a Appeal and Ereor (§§ 732, 733*) — Absignments of Ersor— Sdfficienct. 

Assignments of error that the court erred In overruling defendant's mo- 
tion for a new trial, and In enterlng judgment for plalntiff agalnst the 
défendant, are too indeflnlte to be considered on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3022- 
3027 ; Dec. Dlg. §§ 732, 733.*] 

3. Appeal and Ebeor (§ 170*) — Scopb of Review— Questions Not Raised at 
Trial. 

The constitutionallty of 'a state statute, on whlch plalntiff was per- 
mitted to recover, cannot be attacked for the flrst tlme in the Circuit 
Court of Appeals. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dig. §§ 1035- 
1052; Dec. Dlg. § 170.»] 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Action by Carohne Winland against the Western Union Telegraph 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Francis Raymond Stark and J. M. Shinn (George H. Fearons, 
Frankhn Ferriss, Joseph H. Zumbalen, and Henry T. Ferriss, on the 
brief), for plaintiff in error. 

W. F. Pace and Troy Pace, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. Caroline Winland sued the Western Union 
Telegraph Company, which will be called the défendant, to recover 
damages for mental anguish alleged to hâve been suffered by her be- 
cause of the neglect of the défendant in transmitting and delivering to 
her in the state of Arkansas a télégraphie message informing her of 
the death of her son, whereby she was prevented from attending his 
funeral and burial. A trial resulted in a verdict and judgment in her 
f avor, and défendant brings error. 

•for otber cases see same topie & S 2)VMBBB lu Dec. & Am. Digs. 19U7 to dat«, & Rep'r ladexea 
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The assignments of error are : 

"(1) The court erred In refusing to charge the jury as requested by the 
défendant In its instructions Nos. 2, 3, and 4 asked by It. (2) The court 
erred in overruUng the motion of the défendant for new trial. (3) The court 
erred in entering judgment for the plaIntifE against the défendant." 

The brief of counsel for plaintiff in error does net contain a spéci- 
fication of the errors rehed upon and intended to be urged, as required 
by rule No. 24: (150 Fed. xxxiii, 79 C. C. A. xxxiii)'of this court, 
and does not discuss any of the errors assigned, and they will not be 
considered. The second and third assignments, however, raise no 
questioh for the considération of this court. Railway Company v. 
Heck. 102 U. S. 120, 26 L. Ed. 58; Wilson v. Everett, 139 U. S. 
616-621, 11 Sup. Ct. 664, 35 L. Ed. 286; Railway Company v. Ander- 
son, 168 Fed. 901, 94 C. C. A. 241. 

The plaintiff was permitted to recover under a statute of the state 
of Arkansas approved March 7, 1903, which is as follows: 

"Ail telegraph companles doing business in this state shall be liable in 
damages for mental angulsh or sufferlng, even in the absence of bodily in- 
jury or pecuniary loss, for négligence in recelving, transmltting or dellvering 
messages ; and in ail actions under this section the jury may award such 
damages as they conclude resulted from the négligence of the sald telegraph 
Company." Klrby's Digest of the Statutes of Arkansas, § 947. 

In argument in this court the défendant assails this statute as be- 
ing in violation of the Constitution of Arkansas and of sectkin 1 of 
the iourteenth amendment to the Constitution of the United States. 
But no such question was raised in, presented to, or determined by 
the trial court. The jurisdiiction of thi$ court is appellate, and in 
actions at law is limited to a review and détermination of the alleged 
errors of the trial courts, and under familiar rules it will neither con- 
sider nor détermine questions not presented to and first determined 
by the trial court. The question so argued is an important constitu- 
tional question, the défendant did not see fit to raise it in the trial 
court andl bave it theré determined, and this court will not now con- 
sider or détermine it. 

The jUdgnSent is affirmed; with costs. 

Affirmed. 



CHICAGO, M, & ST. P. HY. CO. v. DUTCHER. 

(Circuit Court of Appeals, Eighth Circuit. October 10, 1910.) 

No. 3,281. 

Master and Servant (§§278, 281*) — Action for Injust to Servant— Evi- 
dence. 

Evidence considered, in an action against a railroad company to recover 
for the death of a servant, who was killed while employed about a coal 
shed on tj3,e main track by some cars, which had beeu kleked onto such 
track from the yards over a cut-off track without warnlng, and held to 
Bustaln a verdict flnding that It vras the custom of défendant, on which 
deceased had a rlght to rely, to send a brakeman with the cars in such 
cases to give deceased warnlng, and that the f allure to do so was negli- 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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genoe, wlille the eustom relieved deceased from the charge of contributory 
négligence in not keeping a lookout for such cars. 

\'Eà. Note. — For other cases, see Master and Servant, Dec. Dig. §§ 278, 
281.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by Inez Dutcher, administratrix of the estate of George W. 
Dutcher, deceased, against the Chicago, Milwaukee & St. Paul Rail- 
way Company. Judgment for plaintifï, and défendant brings error. 
Affirmed. 

M. B. Webber and Edward Lees, for plaintifï in error. 
L. L. Brown, W. D. Abbott, and S. H. Somsen, for défendant in 
•error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. George W. Dutcher was run over and 
killed by some freight cars of the Chicago, Milwaukee & St. Paul 
Railway Company while he was engaged in its service. His widow, 
Inez Dutcher, as administratrix of his estate, sued the company and 
-obtained judgment. The company prosecuted this writ of error. 

The deceased worked on and about a main railroad track, which ran 
alongside a coal shed at which engines were coaled. His duties were 
to pick up and care for the coal which fell from the cars and chutes, 
and to remove cinders from the track and a cinder pit and wheel them 
away. The main line was connected with the yards of the company by 
a track called a "cut-oflf." In making up trains, cars were at times 
"kicked" from the yards, over the cut-off, and down on the main line, 
where deceased was working. On such an occasion the accident oc- 
'curred. The case of the administratrix depended upon the existence 
of a uniform eustom of the company, upon which deceased had a right 
to rely, to place a trainman on the end of the moving cars, or to hâve 
one running beside them, to notify him of their approach. The exist- 
ence of such a eustom was the controUing question of fact at the trial. 
It was conceded the précaution was not observed by the company. 

Complaint is made by the company that the trial court denied its 
request for a directed verdict. A careful examination of the record 
has convinced us that there was substantial évidence supporting the 
case of the administratrix, and that it may be found in the testimony 
of witnesses Balow, Brown, and Julius Capon. It is sufficient to say, 
without reciting it in détail, that some of it was direct and positive. 
Some confusion in the argument may be dissipated by observing that 
the eustom in question related to the main line, on which the deceased 
was working, not to the tracks in the yards. 

Complaint is also made of the refusai to give the following instruc- 
tion to the jury: 

"You are instructed that if you flnd as a fact that the view west from the 
coalhouse on the occasion In question was unobstrueted, and the deceased 
could, if he had looked, hâve seen the approachlng cars, and hâve avolded 
being hit by them, then he was guUty of négligence contrlbuting to his In- 
juries, and the plalntiffi cannot recover." 

•For other cases see same topic & § kumbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The requested instructioti was properly refused. It wholly ignores 
the existence of the custom, and the right of deceased to rely for his 
protection upon its continued observance. 

The judgment is affirmed. 



HENNEiBIQUE OONST. 00. V. URBAN OONST. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. October 12, 1910.) 

No. 3,317. 

Patents (§ 328*) — Infkingement— Concbete Consteuction. 

Tlie Hennebique patent, No. 011,907, for a reinforced concrète con- 
struction of joists, girders, and tlie like, requires the two iron or steel 
reinforcing bars in tlie beam and their bent anus to be in the same verti- 
cal pïane; and as so constriied and in view of the further limitations im- 
posed by the prior art, hcld not infringed. 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

Suit in equity by the Hennebique Construction Company against the 
Urban Construction Company and others. Decree for défendants, 
and complainant appeals. Affirmed. 

WilHam B. Whitney and A. C. Paul, for appellant. 
Henry S. Conrad (Finley & Lyons, J. Walter Farrar, Frank P. 
Sebree, and John D. Wendorff, on the brief), for appellees. 

Before HOOK and ADAMS, Circuit Judges, and REED. District 
Judge. 

HOOK, Circuit Judge. This is an appeal by the Hennebique Con- 
struction Company from a decree dismissing its bill against the Urban 
Construction Company and others for the infringement of a patent. 
The patent, No. 611,907, dated October 4, 1898, was issued to Fran- 
çois Hennebique and relates to what is commonly called "reinforced 
concrète." More especially is it for a particular arrangement of the 
iron or steel bars, rods, or strips in the concrète, in the making of 
girders, joists, or beams. The claims of the patent are as follows: 

1. In the construction of .iolsts, girders, and the libe of cernent strength- 
ened with iron or the like, the Inwardly-bent bars 2, 2', 2", 2'", of whlch 
the central branch, 2, is horizontal and arrangea in the plane of the bar, 1, 
which forms the cord of tension of the glrder, and of which the arms, 2', 
are always raised In the same vertical plane and in the direction of the 
point where they are fltted into tlie wall. A, or on the supports, 0, in order 
to obtain a better résistance to the increasing brealiing strain, while the 
branch, 2", is extended into the next span, substantially as described. 

2. In the construction of joists, girders, or the like of the kind described, 
the straight stirrup-pieces, 3, of hoop-lron In a U-forin for Connecting the 
bars, 1, and the inwardly-bent bars, 2, 2', 2", 2'", the said stirrup-pieces 
being distributed in the glrder, substantially as hereinbefore described. 

The défenses were invalidity of the patent and noninfringement.. 
In constructing a girder according to the first claim, a straight bar of 
iron or steel, termed "bar 1," is incased lengthwise in the concrète 

•For bther cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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near and parallel to the lower side or edge of the girder and extend- 
ing into the walls or supports at either end. In the mean central part 
of the girder regarding it longitudinally, and directly over ''1", an- 
other bar, called "8," is placed, each end of which has an arm, %' , up- 
wardly inchned toward the top side of the girder at the point of its 
support, a horizontal extension, 2", over the support, and, in the case 
of a girder of more than one span, a still further extension, 2'". Sev- 
eral sets of thèse bars may be arranged in each girder. It is claimed 
by défendants that a French patent obtained by Hennebique for this 
arrangement has been judicially declared void in that country, that the 
same arrangement is disclosed by prior patents in the United States, 
and also that, in view of the state of the art, the mère disposition in a 
mass of concrète of reinforcing iron or steel bars or strips at places 
indicated by well-known laws of mechanics does net reach the dignity 
of invention. We express no opinion of thèse défenses, because of 
our conclusion upon that of noninfringement. 

It is stated in the fîrst claim of the patent that bar 2 is "horizontal 
and arranged in the plane of bar 1, which forms the chord of tension 
of the girder, and of which the arms, 2', are always raised in the same 
vertical plane." The défendants contended, and the trial court held. 
that the true construction of the claim is that bar 1 at the lower side 
of the girder, bar 2, parallel to 1, and the upwardly inclined arms, 2', 
must be in the same vertical plane ; and hence there was no inf ringe- 
ment, because in défendants' structures bar 2 was placed at the side 
of 1, not above it, and with the bent upward members, 2', was in a 
plane horizontal to that of 1. This arrangement of défendants was 
not a mère fancif ul one ; for it appears that, as compared with Henne- 
bique's, it resulted in a saving of meta! and an increased mechanical 
efifîciency. 

But it is urged by complainant that the first claim of the patent was 
not correctly construed. Its construction is that the inclined arms, 
2', are "always, or in ail their length, to be raised, not vertically, but 
upwardly at an incline and in one and the same vertical plane," and 
that they need not be in the vertical plane of bar 1. We cannot ac- 
cept this construction. It clearly appears that the patentée intended 
there should be a chord of tension in a vertical plane in which ail the 
bars of each set were placed. In his spécifications, which may be 
resorted to for purpose of illumination, it was said : 

"The characteristie of tlie metallic core or strengthening is the addition 
to longitudinal bars, 1, arranged parallel to the lower side of the jolst, of 
inwardly-bent bars, 2, 2', 2", 2'", arranged in the same vertical plane." 

That the placing of ail the bars in the same vertical plane was defi- 
nitely in the mind of the applicant when his claims were formulated 
is further shown by this excerpt f rom the spécifications : 

"The Inclined arms, 2', of this bar (bar 2) are counected with the hori- 
zontal bar, 1, by stirrup-pleces, U, approached more and more closely to each 
other. I thus form a triangle of reslstence, the apex of which is at the 
point of divergence of the bars at 2'." 

Bars 1 and 2' constitute the side lines of the triangle described, 
and to properlv fit the description should be in the same vertical plane. 
182 P.— 32 
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Agam, the stirrup-pieces which connect them are referred to in com- 
plainant's brief as vertical. Moreover, the drawings of the patent 
plainly show the arrangement as we hold it to be. Hennebique was 
by no means a pioneer in the art to which his patent relates. The re- 
inforcement of cément structures with metallic rods or strips was old, 
and necessarily ail methods of arrangement must bave référence to 
the strains and stresses to which the completed structure would be 
subject. The case is not one for a broad application of the doctrine 
of mechanical équivalents. 

Whether Hennebique's studied limitation of the metallic bars to the 
same vertical plane was self-imposed, or was required by the Patent 
Office, does not appear. But in either event it is évident the purpose 
was to exclude the idea of an alternative arrangement. The word 
"always," in the claim, was undoubtedly used to emphasize the précise 
arrangement indicated. The claim of a patent is prescribed by statute 
for the purpose of making the patentée define precisely what his in- 
vention is, and it would be an évasion of the law to construe it con- 
trary to the plain import of its terms. A claim narrowed to meet 
rulings of the Patent Office does not résume its expansiveness when 
the patent is secured. We think the défense of noninfringement of 
the first claim of the patent was sustained. 

The second claim is construed by complainant to cover a combina- 
tion of the straight and bent bars of claim 1 with Connecting stirrup- 
pieces of hoop iron in U-form. As défendants did not employ the 
first two éléments arranged according to claim 1, it would seem to fol- 
low the second claim was not infringed. Moreover, the use of the 
stirrup-pieces with bent bars, regardless of a spécial arrangement of 
the latter, bas been held not original with Hennebique. Hennebique 
Const. Co. v. Armored Concrète Const. Co. (C. C.) 163 Fed. 300; 
Id., 94 C. C. A. 577, 169 Fed. 387. 

The decree^ is afïïrmed. 



THE STARKE et al. 
(District Court, E. D. Wisconsin. October 17, 1910.) 

1. Admiralty (§ 122*) — CosTS— Discrétion of Court. 

In admiralty, as in equity, the prevailing party is generally entitle^ to 
costs ; but tliey do not necessarily f ollow the decree, and are always, In 
the exercise of a sound discrétion, to be allowed, withheld, or dlvlded 
according to the equlties of the case. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 797-827; Dec. 
r)ig. § 122. •] 

2. Admiralty (§ 122*) — Costs— Decbee Against Party Bbought in. 

The owuer of a vessel, injured while passing through a dravvbrldge by 
strilîlng the masonry, bi'ought suit therefor against the towlng tug. The 
claimant bf the tug brought In the eity which maintalned the bridge, un- 
der the flfty-ninth admiralty rule, and it was held solely in fauJt and 
liable for the injury. Held, that the claimant of the tug was entitled to 
reeover its costs l'rom libelant, which was responsible for thelr being In- 
curred. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 797-827 ; Dec. 
Dig. § 122.*] 

•For other cases eee same toptc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by the Kensington Steamship Company against 
the tugs Starke and Welcome, Sophie Meyer and others, owners ; the 
City of Milwaukee being impleaded. On settlement of final decree, 

Brown, Ely & Richards, for libelant. 
M. C. Krause, for Milwaukee Tug Line. 
Clifton Williams, for City of Milwaukee. 

QUARLES, District Judge. The question now raised involves the 
form of final decree. To fully comprehend this question it is neces- 
sary to keep in mind the severai stages of this litigation. The Kensing- 
ton Steamship Company libeled the tugs Starke and Welcome, and 
joined the owners as parties (to be hereafter designated as the "Tug 
Company"), alleging that the Tug Company was guilty of négligence 
in towing the steamship Kensington down the Milwaukee river through 
the draw of what is known as "State Street Bridge" ; that by reason 
of the négligence of the Tug Company the steamship was impelled 
with great force against the niasonry on the east side of the draw, 
which loosened the plate and otherwise injured the steamship. The 
Tug Company answered the libel, denying ail négligence, setting up 
affirmatively that the tugs were properly equipped and manned, and 
that every précaution was taken to avoid collision, setting out fully 
the manner in which the tow was conducted through such draw. 
Thereupon the Tug Company, by its answer and pétition, set up that 
the city of Milwaukee was guilty of négligence in leaving a projec- 
tion in the wall of the east approach, which was concealed under the 
water and unknown to the Tug Company, with which said steamship 
collided as she was being carefully towed through said draw. 

The city of Milwaukee was thus brought in under the fifty-ninth 
rule in admiralty, and made answer on the merits to the original libel 
and to the pétition, denying ail négligence in the premises. Thereupon 
the case was brought on for final hearing. The court decided that 
the city of Milwaukee, having sole control of the bridge in question, 
was guilty of négligence in allowing a projection to remain in the 
masonry of the draw of said bridge which was dangerous to vessels 
passing and repassing through said draw. and that the présence of 
such obstruction, concealed beneath the water, was the sole cause of 
the accident. The court held that a decree should be prepared award- 
ing to the libelant, and against the city of Milwaukee, the full amount 
of damages which it had sustained by its proof s. 

The question remaining unsettled, and now raised, is : What dis- 
position should be made by the decree to reimburse the Tug Com- 
pany for its costs and disbursements. It is the contention of the 
Tug Company that, as it was found guilty of no fault, it is entitled 
to its costs, either against the city of Milwaukee, the sole wrongdoer, 
or against the libelant. The contention of the libelant is that ail costs 
should be taxed against the wrongdoer, and that there is no authority 
in such case for a recovery of costs against the successful libelant. 

This appears to be a new question, for counsel are unable to cite 
any case exactly in point. It must be borne in mind that a court of 
admiralty follows the maxims of equity, frequently disregarding mère 
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matters of form when necessary to do justice in a particular case. In 
the case of The Maurice (D. C.) 130 Fed. 634, the court say: 

"The gênerai rule is that the costs follow the decree, but circumstances of 
equlty, or hardship, or oppression, or of négligence, induced the court to de- 
part from that rule in a great varlety of cases. Where a llbel Is filed, and 
the respondent is compelled to défend, he Is entitled to avait himself of every 
défense the law allows hlm, and whatever costs may be incurred in his at- 
tempt to exonerate himself from damage, when he is successful, and the cir- 
cumstances of the case show that he is entlrely faultless, are chargeable to 
the party pùtting him to that expansé; and it seems to the court entlrely 
legitlmate to Include ail costs, whether It be for the purpose of establishing 
his own faultlessness, or in showing that a third party, brought in under rule 
59, was to blâme for the damage to the llbelant." 

It seems to be settled that if the libelant had failed to establish îts 
contention, and the proofs had exculpated the city of Milwaukee from 
blâme, the costs of the city of Milwaukee would not hâve been tax- 
able against libelant, but against the Tug Company which was instru- 
mental in bringing the city into the litigatiôn under the provisions of 
the fifty-ninth rule. In The Chas. Tiberghien (D. C.) 148 Fed. 1016, 
the court says: 

"The question is whether an unsuccessful llbelant should be responslble for 
the costs Incldental to the bringing In of a third party by the clalmant of the 
vessel. The practice bas unlformly been in this district to holda party who 
brings In a third o;ie liable for the latter's costs, where there Is a dismissal 
of the pétition. This Is based In Sound reasoning, Ihasmuch as the third party 
la brought In by and for the protection of the party Invoking the remedy 
under or by analogy to rule 50." 

The principle seems to be that in such a case the costs will be taxed 
against the party who renders it necessary that such costs and) ex- 
penses should be incurred. This seems to be an équitable principle. 
Applying it to the instant case, the libelant was solely responsible for 
the costs and expenses incurred by the Tug Company. It brought 
such Company into litigatiôn, and failed to maintain its contention 
against it. Why should it not reimburse the innocent party, whom it 
has brought in and compelled to incur thèse costs and expenses ? Cer- 
tainly the city, of Milwaukee had no responsibility in the premises as 
between it and the Tug Company. The costs and expenses of the 
Tug Company were largely incurred before the city of Milwaukee was 
brought into the case, and there wouldl seem to be no équitable ground 
upon which thèse costs should be taxed against the city of Milwaukee. 

There is another équitable feature, which must not be lost sight of. 
The libelant, having failed to, estabhsh its contention against the Tug 
Company, would hâve gone out of court with empty hands and liable 
for a full bill of costs in favor of the Tug Company, had not the Tug 
Company caused the city of Milwaukee to be brought in by its pétition 
under the fifty-ninth rule. The Tug Company was thus instrumental 
in rendering the libelant's recovery possible. It seems, therefore, onl)' 
fair that the libelant should be held responsible for the costs and ex- 
penses of the Tug Company. 

In admiralty, as in equity, the prevailing party is generally entitled 
to costs; but they do not necessarily, follow the decree, and are al- 
ways in the exercise of a sound discrétion, to be allowed, withbeld, 



IN EE JAMES CAROTHERS & CO. 501 

or divided, according to the equities of the case. The E. A. Shores, 
Jr. (D,._ C.) 79 Fed. 987. In Benedict's Admiralty (4th Ed.) ■§ 488, we 
find this doctrine: 

"Costs are always in the discrétion of tlie court, and while, in most cases, 
the award of costs follows the decree, this is only because the court, in its 
discrétion, allows it to be so. The court has entlre power to decree for a 
party to the full amount elaimed, and yet award costs against him, or to 
dlvide the costs, or to refuse costs altogether. Circumstances of eqjiity or 
iniquity, of hardship or of négligence, induce the court in many cases' to de- 
part from the rule that costs follow the decree. The disposition of the costs 
of the suit Is often used by the court as a means of amerclng either of the 
parties for misconduct, or for induclng unreasonable and unnecessary litlga- 
tion. Such matters vary with the varylng circumstances and equities of par- 
ticular suits, and nuniberless Instances can be found in the Reports." 

Under the pecuHar circumstances of this case, I beheve that a wise 
exercise of the discrétion vested in the court requires that a clause be 
inserted in the decree providing that the Tug Company tax its costs 
against the hbelant, inckiding a proctor's fee of $30. The libelant is 
entitled to recover against the city of Milwaukee a full bill of costs, 
including a proctor's fee. 

A decree may be framed in accordance with this opinion. 



In re JAMES CAROTHERS & CO. 

(District Court, W. D, Pennsylvania. November 3, 1910.) 

No. 4,132. 

1. Brokers (§ 6*) — Stockbroker and Ccstomer— Rei,atio:t. 

Relation of stockbroker and customer is that of principal and agent 
and not that of debtor and creditor. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 4; Dec. Dig. § 6.*' 

Z. Bankruptcy (§ 140*) — Stockbroker — Securitt— Proceeds—Distribution. 
Where stockbrokers, at the tlme they were adiudieated bankrupts, had 
securlties in the handa of their New York correspondents belonging to 
customers, the référée properly undertook the distribution of the proceeds 
of such securities among the claimants who prevlously owued them as 
against the gênerai creditors of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

3. Bankeuptct (§ 336*) — Claims— Amendment. 

Whlle the owners of spécifie securities In the possession of the bank- 
rupts or thelr New York correspondents, when bankruptcy luterveued. 
m Ignorance of thelr légal rlghts to follow their securities or the pro- 
ceeds thereof, filed gênerai elalms against the estate. the référée properly 
permitted thelr amendment so as to cover the proceeds of such securities. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 336.*] 

4. Bankruptcy (§ 140*) — Stockbrokers— Bokos— Distribution. 

Where stockbrokers, at the tlme of bankruptcy, had securities in thn 
hands of, their New York correspondents, a large part of vvhich belonged 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to theîï eustomers, and such securltles were sold by the trustée, ail of 
the creditors, who eould Identify any of the securltles Included In sucli 
New York âcoount as their own, were entitled to share In the proceeds of 
the sale thereof so long as there was a balance to theIr crédit on the 
books of the bankrupt which would not be wii^ed out by allowing them 
to share such proceeds. 
[Ed. Note. — For other cases, see Baukruptcy, Dec. Dlg. § 140.*] 

5. Bankruptcy (I 140*) — Stockbkokers— -Proceeds of Securities Deposited 

AS Margin. 

Wheri certain stockbrokers became bankrupt, they had In the possession 
of thelr New York correspondents certain securltles owiied by them indi- 
vldually, deposited by them as marglns; thèse securltles taklng the place 
of cash collatéral deposited by varions owners of stock in the aceouut of 
the New York correspondents. Held, that the bnnkrupts' gênerai credit- 
ors were not entitled to the beneflt of the proceeds of such securities, but 
that such proceeds should be applled flrst to the relief of ail those eus- 
tomers who were entitled to share in the balance shown by such New 
York account. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

6. BANKRUPTcy (§ 140*) — Stockbrokers— Margins—Dividends—Interest. 

Dlvldends on stock in such New York account, the owners of which 
were unldentlfled, and interest on a bank balance, would also be presumed 
entered as marglns for securltles in the New York account and distrib- 
utable to the owners of tlie shares eontalned therein. 

[E!d. Note. — For other cases, see Bankruptcy, Dec. Dig. | 140.*] 

7. Bankruptcy (§ 267*) — Stockbrokers — Sale or Securities — Eights of 

General Creditor. 

Where stockbrokers In bankruptcy had certain securltles in possession 
of their New York correspondents bôlonging to eustomers who were in- 
debted to the bankrupts In exeess of the value of securltles bought for 
them, ànd the account against such eustomei-s was uncoUeetlble, the loss 
sustained by such bad account being one that would fall on the gênerai 
creditors, and not on those holding other securities in the hands of such 
New York correspondents, the gênerai creditors should hâve a pro rata 
share In the New York account in proportion to such bad accounts. 

[EMl. Note. — For other cases, see Bankruptcy, Dec. Dig. § 267.*] 

8. Bankruptcy (§ 267*) — Stockbroicers— Specifically Pledqed Securities. 

Where stockbrokers in bankruptcy had in their hands certain securities 
pledged to their New York correspondents belonglngto eustomers whose 
claims against the bankrupts' estate were adjusted wlthout assertion of 
tltle to thrfr securities, the bankrupts' gênerai creditors were entitled to 
such beneflt out of thelr securities held by the bankrupts' New York cor- 
respondents as the owners of the securities might otherwise hâve had. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 267.*] 

9. Bankruptcy (§ 207*) — Stockbrokers •— Securities Specifically Pledqed 

— DosT Claims. 

Where stockbrokers in bankruptcy had In the possession of thelr New 
York correspondents securities belonging to eustomers whose rights were 
either surrendered or lost subséquent to the fillug of the pétition in bank- 
ruptcy, the proceeds of such securities were applicable to the claims of 
gênerai creditors and not to the owners of other spécifie securities eon- 
talned in such New York account. 

[13d. Note.^For other cases, see Bankruptcy, Dec. Dig. § 267.*] 

10. Bankruptcy (§ 484*) — Beceiveh— Fbes— Allowance. 

Where a recelver In bankruptcy was afterwards appointed trustée, and 
the recel ver's eounsel also acted as counsel for the trustée, the settlement 

»For other caKes see aame toplc & § n0mbek in Dec. & Am. Digs. 1907 to da£è, & Rep'r Indexes 



IN RE JAMES CAROTHEES & CO. 503 

of the receiver's fées and those of hls counsel shall be determined In con- 
nection with the elalm for commissions and fées for services rendered to 
tlie estate as a wliole. 

[Ed. Note. — For otlier cases, see Banlcruptcy, Dec. Dig. § 484.*] 

In the matter of bankruptcy proceedings of James Carothers & Co. 
On exceptions and pétitions for review of referee's order concerning 
the disposition of certain assets of the estate. Modified and affirmed. 

Chantier & McClung, for trustée and receiver. 
Lyon & Hunter, Seymour, Patterson & Siebeneck, and Blakeley & 
Calvert, for excepting creditors. 

ORR, District Judge. Upon exceptions and pétitions for review the 
référée has certiiied to this court questions arising upon the distribu- 
tion of a spécial fund in the hands of the trustée. 

On May 18, 1908, at the time of filing the involuntary pétition, a 
receiver was appointed for the bankrupts' estate. The liabilities of 
the bankrupts at that time were in the neighborhood of $2,169,000, 
of which $327,254.14, was unsecured. The bankrupts were stock- 
brokers doing business in Pittsburgh in this district. They had but 
one correspondent in the city of New York, named E. B. Smith & 
Co., in whose possession were certain securities, ail of which, so far as 
said correspondent was concerned, were the property of the bank- 
rupts. The method of transacting the business between the two firms 
was as follows: 

"Orders for tlie sale or piireliase of securities by customers of Carothers & 
Co. were given to the firin in Pittsburgh, either verhally or in writing. Thèse 
orders were transniitted by wire froin Carothers & Co. to Smith & Co., and 
Smith & Co. then pnrchased or sold the securities ordered on the floor of the 
New Yorlj Stocii Exchange. Smith & Co. received from and delivered to the 
meml)ers of that exchange from whoni they purchased or to wliom they sold 
securities memorandtim slii« showing the name of tlie purehaser or the seller 
and the number of shares of stock bought or sold. They tlien advised Caroth- 
ers & Co. by wire of the purchase or sale of the securities in accordance 
with the orders given in the same manner, and afterwards confirmed this wire 
by letter, which showed the firnis from whom or to whom Smith & Co. had 
bought or sold securities. together with the namber of shares bought or sold. 
Carothers & Co. theii cutered in their books in the appropriate account the 
number of shares of each security bought or sold for their eustomer, and ren- 
dered to sueh eustomer a mémorandum showing the transaction." 

It will be observed that the securities, although appearing to E. B. 
Smith & Co. to be the property of the bankrupts, were in large part 
the property of the bankrupts' customers. 

Upon his appointment the receiver closed out the said New York 
account and realized therefrom a net balance of $18,688.33. He filed 
a separate account of such transaction, and, it appearing to the court 
that he had been selected as trustée, the balance in his hands as re- 
ceiver was awarded to him as trustée to be accounted for by him in 
the latter capacity in due course, and to be subject to examination 
and exception by ail the parties in interest. 

A eustomer of the bankrupts, who claimed to be the owner of 

•For other cases see same toplc & § sumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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securities held by the New York correspondent, presented his pétition 
to the référée for a distribution of the proceeds of the New York 
account, in which pétition others joined likewise claiming ownership 
of shares in said account. To the pétition of said claimants the 
trustée mad.e answer fully and at length, and the matters were heard 
and disposed of by the référée upon pétition and answer. No évi- 
dence was introduced except the proofs of claims of the parties claim- 
ing' the proceeds. 

It is unnecessary to dweh upon the relations between the claimants 
to the stock in the hands of the New York correspondent and the 
bankrupts. The relation of stockbroker and customer is not that of 
debtor and creditor, but that of principal and agent. See Richardson 
V. Shaw, 209 U. S. 365, 38 Sup. Ct. 512, 53 L. Ed. 833, and Thomas 
.V. Taggart, 209 U. S. 385, 28 Sup. Ct. 519, 52 L. Ed_. 845. It was 
therefore proper for the référée to undertake a distribution of the spé- 
cial fund derived from the sale of the securities in the hands of the 
New York correspondent and distribute it to such parties as may be 
entitled thereto as against the gênerai creditors of the bankrupts. 

There are three questions before us: 

First. Whether certain creditors were entitled to amend their proofs 
so as to claim the proceeds specifically of securities embraced in said 
New York account. It is clear that the référée was right in his ruling 
with respect to such amendments, both upon reason and authority. 
Nothing need be added to what he has stated in his opinion in that 
regard, which is as follows: 

"The flrst question raised by the objeetlng creditors was that, certain of the 
creditors havlng filed their proofs of claim as slmply xinsecured claims with- 
out any réservation th'erein of the rlglit to claim spécifie stocks of proceeds, 
under the authority of In re .Jacob Berry, 23 Am. Bankr. Rep. 27 [174 Fed. 
409, 9S C. O. A. 3G0], théy must be taken to hâve elected to waive their rlght 
to claim such spécifie stocks or their proceeds, and therefore were not en- 
titled to share In the distribution as proposed. Thls objection, In the opinion 
of the référée, should be overruled. In the case In re Jacob Berry, the circum- 
stances were diflferent from the case at bar, and showed a deliberate élection. 
In the opinion in that case the court says: 'If the record showed that the 
petitioner (who had filed a proof of claim for an unsecured debt) made his 
claim without knowledge of the tacts, or even in i!a:norance of his légal rlghts 
to follow his certificate or the proceeds, the situation might be différent, but 
It does not.' In thls case there Is no évidence whatever that the claimants 
did anything more than simply file their proofs of claim, and they now ask 
leave to amend. In the opinion of the référée thls amendment should be al- 
lowed under the authority of Hutchison v. Otis, 190 U. S. 552 [23 Sup. Ct. 
778, 47 L. Ed. 1179], and the claimants be pennitted to assert their right to 
follow the certificates of stock claimed by them or their proceeds, if otherwise 
they possess such right." 

Second. The référée divided the creditors into three classes. 

"Class A" he styled the creditors who owned securities embraced in 
the New York account only and owned no other securities which were 
or should hâve been in possession of the bankrupts at the date when 
the pétition was filed. 

"Class B" he styled those who owned securities embraced in the 
New York account and also owned other securities, which were or 
should hâve been In the hands of the bankrupts at that date. 
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"Class C" he styled those owners of securities embraced in the New 
York account who made no claim to any of the proceeds, including 
also the bankrupts individually and others who were unidentifiable. 

To class A only the référée awarded a proportion of the proceeds, 
being such proportion as the selling price of the securities belonging 
to the several creditors in that class bore to the aggregate selling price 
of ail the securities in the New York account. The balance of the 
fund he awarded to the trustée for the benefit of the gênerai creditors. 

The court cannot escape the conclusion that the référée in not mak- 
ing some distribution to class B was in error. Having due regard to 
the large business done by the bankrupts, as shown by their great lia- 
bilities, and to the relative unimportance of the New York account, 
it would seem that ail of those creditors who could identify any of 
the shares included in the New York account as theirs would be enti- 
tled to share in the proceeds of the sale of their stock so long as there 
was a balance to their crédit upon the books of the bankrupts which 
would not be wiped out by allowing them the New York stock or its 
net proceeds. Every one of the creditors of class B had a balance to 
his or her crédit upon the books of the bankrupts, which would not be 
wiped out by the application thereto of his or her New York holdings. 
The référée seems to hâve disallowed their claims because he could 
not presently ascertain exactly their several pecuniary interests in the 
assets of the bankrupts generally. But, under the authority of the two 
cases first cited above, the customer is entitled to any shares purchased 
for his account and owned by him, so long as he thereby does not be- 
come debtor to the broker or his bankrupt estate. 

There were among the assets in the New York account certain se- 
curities which appear to hâve been owned by the bankrupts individu- 
ally. The référée was of the opinion that, because the rights of ail 
creditors were fixed as of the date of the filing of the pétition, the 
bankrupts' securities in the New York account belonged to the gên- 
erai creditors and could not be applied in relief of customers whose 
shares were held by the New York correspondent. But the fact ap- 
pears that such securities "were part of the margins deposited by 
Carothers & Co. as security for Smith & Co. on Carothers' account. 
Thèse stocks and bonds as between the two firms took the place of cash 
collatéral deposited by various owners of stocks in the New York ac- 
count." The moneys paid in by the customers to the bankrupts as 
margins upon their purchases in New York are presumed to be avail- 
able to the gênerai creditors of the bankrupts in lieu of the securities 
identified as the property of the bankrupts. If those securities had not 
been delivered to the New York correspondent, the money of the cus- 
tomers purchasing shares through the médium of the New York cor- 
respondent should hâve been placed with the latter. It is not équi- 
table that the gênerai creditors should bave the benefit of the money 
paid in as margins and as well also the benefit of the shares or the 
securities owned by the bankrupts individually and substituted for such 
moneys with the New York correspondent. The court is therefore of 
the opinion that the shares identified as the property of the bankrupts 
individually, or rather the proceeds thereof, should be applied first in 
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relief of ail otliers who are entitled to share in the balance shown by 
the New York account. 

There appear in the New York account three dividends on three 
separate blocks of stock, the owners of which are unidentifiable. Be- 
cause they are unidentifiable, and being dividends only, the presump- 
tion is that they were the property of the bankrupts. They do not 
aggregate even $300, and it is reasonable to conclude that they were 
intended as margins for securities in the New York account. 

The same is true of a small item of interest on bank balance. Being 
margins, such dividends and interest, as well as the securities of the 
bankrupts individually, should be applied in relief of ail the owners 
of shares in the New York account. 

With respect to certain of the securities held by the New York cor- 
respondent and identified as the property of Helligan and of Moore, 
who were at the date of the pétition in bankruptcy debtors to the bank- 
rupts in excess of the value of the sc^nrities bought for them and the 
items in regard to which were marked by the receiver "bad acct," it 
appears inéquitable that the proceeds of the sale of such securities 
should go to the benefît of other owners of stocks in the New York 
account. The loss arising from the transactions with those customers 
would fall upon the gênerai creditors, and the latter should hâve the 
benefit of a pro rata share in the New York account, so far as the 
bad accounts appear, and there should be a pro rata distribution to the 
trustée for the benefit of the gênerai creditors of the proceeds realized 
from the sale of the Helligan and Moore securities. 

Two customers, Mitchell and C. F. Patterson, who were the owners 
of certain securities in the hands of the New York correspondent, 
hâve made no claim to any share of the proceeds for the reason that 
their claims against the bankrupt estate were adjusted without asser- 
tion of title to the spécifie securities embraced in the New York ac- 
count. They hâve been made whole, so far as appears in the consid- 
ération of the matter before us, at the expense of gênerai creditors. 
There fore gênerai creditors are entitled to such benefit out of their 
securities held by the New York correspondent as the owners might 
otherwise hâve had. 

So with respect to the stock of Smith Agnew, who was embraced in 
class B. His proof of claim against the bankrupt estate was not filed 
within a year of the order of adjudication, and therefore, under sec- 
tion 57 of the bankrupt act (Act July 1, 1898, ç. 641, 30 Stat. 560 [U. 
S. Comp. St. 1901, p. 3443]), his daim was not allowed by the référée. 
In this action of the référée he appears to hâve acquiesced. Mitchell, 
Patterson, and Agnew could each hâve claimed a share in the New 
York account at the date of the pétition in bankruptcy. Their rights 
were surrendered or lest subséquent to that date. It is clearly in- 
équitable that other owners of shares held by the New York cor- 
respondent should hâve the benefit of their waiver or neglect. 

Upon this second question, therefore, this court rules that in mak- 
ing distribution of the spécifie fund in the hands of the trustée the 
securities specifically identified as the property of Carothers & Co., 
together with the unidentified dividends and the interest, should be 



IN RE JAMES CAEOTHERS & CO. 507 

first applied in relief of ail those interested in the securities în the 
New York account. Then that the members of class A and of class B 
(excluding therefrom Smith Agnew) and the gênerai creditors rep- 
resented by the trustée should share pro rata in the fund for distribu- 
tion, having due regard to the respective values of the several securi- 
ties to which they are entitled as herein indicated. 

Third. The référée appears to hâve overlooked the claim of the 
receiver for his commissions and the fées of his counsel. His distribu- 
tion includes an allowance tp the trustée and also to the trustee's coun- 
sel. The trustée and the trustee's counsel are the same as the receiver 
and the receiver's counsel. It may be that the référée considered such 
allowances at présent to be improper. The balance shown by the 
receiver's account, after deducting the amount claimed by him, is 
$17,513.33, which sum is recognized as the correct balance by ail of 
the creditors embraced with class A and class B, as appears by their 
pétition for distribution. They are not now in a position to question, 
and do not question, the propriety of the charges for fées in the receiv- 
er's account. General creditors, however, still hâve a right to ques- 
tion the propriety of those charges. So far as they are concerned, 
that question can best be considered upon the audit of the final ac- 
count of the trustée. Inasmuch as payments out of the spécial fund 
will now be made only to class A and class B, who are satisfied that 
the amount for distribution is the amount last mentioned, distribution 
shall now be made only of that sum. After payment of the pro rata 
share due the members of class A and class B, the balance must be 
held by the trustée until final distribution, at which time the propriety 
of the commissions of the receiver and the fées of his counsel, for 
services rendered in the spécial matter, must be determined in connec- 
tion with his claim for commissions and fées for services rendered to 
the estate as a whole. This is a proper course in view of the fact that 
no évidence was oflfered before the référée as to the propriety of the 
charges. 

Except as modified by this opinion, the décision of the référée should 
be sustained and the matter referred again to him to make distribution 
in accordance with the views herein expressed. 
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In re MEDINA QUAItRY CO. 

(District Court, W. D. New York. November 2, 1910.) 

No. 2,035. 

1. Bankruptcy (§ 482*) — Fées of Attoenbys— Services in Recovebing Prop- 

erty. 

Attorneys for unseçured creditors of a baiikrupt corporation, who prior 
to the élection of a trustée efCectively conducted examinations of the 
bankrupt's officers, with a resuit bénéficiai to ail gênerai creditors, by 
enabling the trustée later to recover property fraudulently transferred, 
are entitled to an allowance of fées for their services, under Bankr. Act 
July 1, 1898, c. 541, § 64b (2), 30 Stat. 563 (U. S. Comp. St. 1901, p. 3447), 
as amended by Act Feb. 5, 1903, c. 487, § 14, 32 Stat. 800 (U. S. Comp. 
St. Supp. 1909, p. 1315), as a part of the "reasonable expenses of such 
reeovery" ; but they cannot be allowed fées from the estate for serv- 
ices rendered after the trustée was appolnted and engaged other counsel. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 894-806; 
Dec. Dlg. § 482.*] 

2. Bankruptcy (§ 482*) — Fkes op Attorneys— Attorneys for Petitioning 

Creditors. 

Attorneys for petitioning creditors in an Involuntary bankruptcy pro- 
ceeding are not entitled to an allovrance of feés for their services from 
the estate, where such creditors assisted the bankrupt in a fraudulent 
transfer of property and the attorneys subsequently represented parties 
seeklng to establlsh Invalid claims. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. S 482.*] 

In the matter of the Médina Quarry Company, bankrupt. On ap- 
pHcation for allowance of fées to attorneys and others. 
See, also, 179 Fed. 929. 

Wilber E. Houpt and John J. Ryan, for unseçured creditors. 

Lincoln A. Groat, for unseçured creditors and bondholders. 

Herbert T. Reed, for certain bondholders. 

William W. Storrs, for trustée. 

Martin Conboy, for petitioning- creditors. 

HAZEL, District Judge. The entire controversy, which was pro- 
longed and difficult, arose from the wrongful acts of the bankrupt 
consisting of leasing or transferring its property to its successor, tlie 
Orléans County Quarry Company. From the outset of the bank- 
ruptcy proceeding the unseçured creditors vigorously contended be- 
fore the référée in bankruptcy that the lease and bill of sale were 
made by the bankrupt with intent to hinder and delay creditors. There 
was a factional contest between the unseçured creditors, attacking the 
lease and bill of sale, and the petitioning and other creditors, who were 
in sympathy with the bankrupt company and its successor, the Orléans 
County Quarry Company. The trustée was not selected until about 
eight months after the pétition in bankruptcy was filed, and counsel 
for the trustée was employed four months later to conduct the litiga- 

*For other cases see same topic & § numbek in Dec. & Ara. Dlgs. 1907 to date, & Rep'r Indexes 
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tion to have the lease declarèd fraudulent as to creditors. Before such 
employment, however, objections were made before the référée by 
the petitioning attorneys for unsecured creditors to the allowance of 
nonprovable claims against the bankrupt estate amounting to upwards 
of $100,000, and much argument had thereon. In a number of in- 
stances the objections prevailed. For instance, the claims of the Or- 
léans County Quarry Company under the lease and bill of sale amount- 
ing to $68,755.13, and of Kessler & Co. on its chattel mortgage to se- 
cure a loan to the bankrupt of $60,000 were disallowed, the latter as 
a prior lien. In re Médina Quarry Co., 179 Fed. 939. 

The record! shows that prior to the employment of counsel by the 
trustée, Messrs. Houpt & Ryan, petitioning attorneys herein, con- 
ducted an examination in New York City of the bankrupt company, 
its ofïïcers and others, with the resuit that the référée refused to per- 
mit certain large creditors to participate in the élection of a trustée, 
and facts and circumstances were adduced which I am inclined to 
think became the basis for the attack upon the lease and bill of sale 
as fraudulent and void. At ail events, such investigation and ex- 
amination, together with the objections to the provableness of the 
claims, indirectly led to the ascertainment of the facts upon which 
the spécial master decided that Kessler & Co.'s chattel mortgage was 
not entitled to priority of payment. The évident intention of the 
bankrupt to conceal its property, or to wrongfully insist that the trans- 
fer thereof was in good faith, was earnestly and aggressively opposed 
by Messrs. Houpt, Ryan, and Groat. The oral examinations, as has 
been mentioned, were zealously conducted by them for a period of 
several days, and unquestionably were important in the early stages 
of the bankruptcy proceeding. They acted promptly, at a time when 
a complète consummation of the fraud was preventable, and when de- 
lay would have been prejudicial to the gênerai creditors. 

Courts of bankruptcy are slow to make independent allowances out 
of the bankrupt estate to attorneys for creditors in cases where a 
trustée has retained diligent counsel to prosecute the litigation against 
the bankrupt. In the présent case, however, valuable services were 
performed by Messrs. Houpt, Ryan, and Groat, prior to the appoint- 
ment of the trustée and counsel for trustée, which inured to the bene- 
fit of ail the gênerai creditors, and tended to recover property which 
had been fraudulently transferred. In fact, they performed the légal 
services usually performed by attorneys for the petitioning creditors, 
and for which allowances are authorized by the bankrupt act. To now 
hold that they must look exclusively to their clients for compensa- 
tion for their services would not, I think, be in harmony with the 
spirit of the bankrupt act (Act Julv 1, 1898, c. 5él, § 64b (2), 30 
Stat. 563 [U. S. Comp. St. 1901, p. 3447]), as amended in 1903 (Act 
Feb. 0, 1903, c. 487, § 14, 33 Stat. 800 [U. S. Comp. St. Supp. 1909, 
p. 1315]), by which it is substantially provided that where property of 
the bankrupt has been transferred or concealed, either before or after 
the filing of the pétition, and shall have been recovered for the benefit 
of the bankrupt estate, the reasonable expenses for such recovery 
shall be entitled to priority of payment. 
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Although, after the employmentof counsel by the trustée, further 
services were performed in the litigation by the petitioning attorneys, 
and aid given such counsel, no allowance out of the bankrupt estate 
can be made therefor. Such subséquent services must be regarded 
as having been rendered in the interest of their respective cHents. The 
trustée did not accept of their services after he employed counsel, a 
counsel who was entirely disinterested and compétent to recover the 
assets and continue the necessary légal steps to coinpel the bankrupt 
to make full disclosure of its property. Indeed, the afïîdavits of the 
trustée show that it was fairîy understood that his attorney would 
alone be responsible for the conduct of the future proceedings. The 
niere fact that the petitioning attorneys attended the trial, or assisted 
before the référée, and procured the attendance of witnesses touch- 
ing the commingling of stone, and bearing upon the validity of the 
Kessler chattel mortgage, does not justify an independent allowance 
on that ground. Nor can an allowance be made for attending sales, 
or running up the property, or procuring persons to bid thereon. The 
claim that the property would hâve been sacrificed, had it not been for 
the activity of the petitioning attorneys in securing bidders, is insuffi- 
cient to justify an allowance for such services out of the bankrupt 
estate. In re J. W. Harrison Mercantile Co. (D. C.) 95 Fed. 133. 

The trustée is authorized to pay a counsel feè additional to the 
amount herein allowed to counsel employed by him, said sum to be 
paid as follows : To Wilbert E. Houpt and John J. R)'an, each, $1,500, 
and their expenses for attendance at the examinations in New York 
City, and to Lincoln A. Groat $750. The allowance tô Mr. Groat is 
for drawing the papers for the examination of the bankrupt, and for 
the appointment of receiver, and arguments and services on such ap- 
plication. He did not attend the examinations in New York City. 
The pétition of Herbert T. Reed is disallowed, on the ground that the 
services performed by him related more particularly to the procure- 
ment of witnesses to show the commingling of properties in the Kess- 
ler Company chattel mortgage. His discovéry in that relation was 
of great importance, and probably was controUing in the détermina- 
tion of the invalidity of the chattel mortgage as a prior lien ; but his 
compensation must come from his clients and not from the bank- 
rupt estate. 

The request for an allowance to the attorney for the petitioning 
creditors is disallowed, save as to the filing fee, on the ground that 
the petitioning creditors were in sympathy with the bankrupt and as- 
sisted in the transfer of its property to the Orléans County Quarry 
Company; and, moreover, such attorneys subsequently represented 
creditors who had received preferential payments, and who were seek- 
ing to establish invalid claims against the bankrupt estate. The re- 
quest of W. W. Storrs, counsel for trustée, for an allowance of $8,- 
163.54, for services performed and expenses incurred to September 
6, 1910, in view of the magnitude of the services performed by him, 
is reasonable and just, and it was so conceded on ail sides at the 
hearing, and such amount is therefore allowed. 
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The référée, G. D. Judson, claims to be entitled to receive out of 
the bankrupt estate as fées, commissions, and expenses the sum of 
$3,674.13. His disbursements were $632.61. He bas already been 
paid $1,500, and I think, considering the importance of the questions 
submitted to him at the early stages of the proceeding, that an ad- 
ditional sum of $1,000 would not be unreasonable. It appears tiiat 
Charles G. Signor performed légal services in drawing papers, notices, 
and orders, looking up descriptions of property, etc., at the request 
of the trustée, prior to the employment of Mr. Storrs. I allow in full 
payment for such services the sum of $250 ; to William W. Campbell, 
attorney for the bankrupt, the sum of $150, and his disbursements, 
amounting to $18.03 ; to John G. Boston, attorney for the Trust Com- 
pany of America, the sum of $250, in full payment for his services, 
such sum to be paid out of the funds realized from the sale of the 
real property. 

The order carrying into effect thèse directions may provide for the 
allowances to the trustée and for apportioning such expenses and al- 
lowances to the différent funds in the hands of the trustée. 

So ordered. 



KERN V. THOMPSON STARRETT CD. 

(Circuit Court, E. D. Pennsylvania. November IG, 1910.) 

No. 1,124. 

Municipal Corporations (§ 821*) — Defective Sidewalks— Distance— Ef- 
FECT — Question for Jury. 

In an action agalnst an abutting property owner for injuries alleged to 
hâve been sustained by a hole in a wooden sidewalk, évidence held to re- 
quire the submission of the existence of the liole to the .1ury. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dîg. § 
821.*] 

Municipal Corporations (§ 808*) — Defective Sidewalks — Injuries — 
Knowledge of Defect. 

Where a hole In a sidewalk alleged to have caused plaintiiï's in.iury 
was a defect of original construction, the question of notice to défendant 
was not material. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1693 ; Dec. Dig. § 808.*] 

Judgment (§ 199*) — Pétition for Judgment Non Obstante— Questions 
Not Raised at Tbial. 

Where, in an action against an abutting property owner for injuries 
caused by an alleged defect in a city sidewalk, no objection was niade at 
the trial that there was a lack of évidence to charge défendant with notice 
of the defect, such objection could not be raised for the flrst time on a 
motion for judgment non obstante. 

[Ed Note. — For other cases, see Judgment, Cent. Dig. §§ 307-375 ; Dec. 
Dig. § 199.*] 



»For other cases see same topic & § nxjmbee m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by Grâce A. Kern against the Thompson Starrett 
Company. On defendant's motion for judgment nctwithitanduig the 
verdict. Denied. 

Henry B. Tawresey, for plaintifï. s 
Maurice W. Sloan, for défendant. \ 

J. B. McPHERSON, District Judge. The défendant does not ask 
for a new trial, and in my opinion it is quite clear that the motion for 
judgment cannot be granted. Two witnesses testified directly that a 
hole in the wooden sidewalk existed, and ahhough the défendant of- 
fered a good deal of testimony to the contrary Ûie question was nec- 
essarily for the jury. 

The only question that is seriously raised by the motion relates to 
the lack of évidence f rom which the defendant's knowledge of the de- 
fect might be inferred; but as no such question was raised at the trial, 
either in the examination of the witnesses, or in the argument of coun- 
sel, or in requests to the court for instruction, it is obviously too late 
to raise it now. It may be said, however, that even if the question were 
properly before the court the plaintiff's évidence tended to show that 
the hole in the sidewalk was a defect of original construction, and) if 
this be so it is clear that the rules relating to actual or constructive 
notice hâve no application. 

The motion for judgment notwithstanding the verdict is refused. 
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STTT7ER et al. v. UNITED STATES, to Use of VAnOHANl. 

(Circuit Court of Appeals, Thlrd Circuit November 22, 1910.) 

No. 1,405. 

1. Limitation of Actions (§ 1S2*) — Availabiutt of Défense— Necessitt oï 

Pleadiks — \Vai\ek. 

Fïiilure to plead the statute of limitations constltutes a waiver thereof. 

[Ed. Note. — For otlier cases, see Limitation of Actions, Cent. Dig. §§ 678, 
eSO; Dec. Dig. § 182.*] 

2. United • States (§ 87*) — Contbactob's Bond — Right to Sue— Time— Stat- 

TJTES. 

Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St Supp. 1909, p. 
948), amending Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 
1901. p. 2.")23), provides that a contraetor witti the United States for any 
pulilie work shall exécute a bond to pay ail persons supplying labor and 
materials for the work, and that. In case of suit thereon by the United 
States, any créditer havlng a claim for labor or materials may intervene 
tberein and bave hls claim adjudicated and paid, subject to the priority 
of the claim and judgment of the Dnite<^ States, and in case no suit is 
brought by the United States withln six months from the completion and 
final settlement of the contract, any such creditor may sue on the bond 
In the naine of the United States for the beneflt of himself and ail other 
siniilar creditors, provided that such suit shall not be commenced until 
after complète performance and final settlement of the contract, and shall 
be commenced wlthin one year after such performance and final settle- 
ment, and not later. Held, that such act, in so far as it prohlbited the 
bringing of an action by a subcontractor prior to the expiration of six 
months from the completion and final settlensent of the contract, was not 
a statute of limitations, but that during such period no rlght of action 
accrued to the subcontractor ; the right to sue during that time being 
vested exclusively in the United States. 

[Bd. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.*] 
8. Pleadino (§ 382*) — Conthactob's Bond— Action— Assumpsit— Défenses. 

In assunipsit on a fédéral contractor's bond by a subcontractor, the ob- 
jection that the suit was prematurely brought was avallable under a plea 
of non assumpsit. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. §§ 1280-1294; 
Dec. Dig. § 382.*J 
4. Assumpsit, Action or (§ 23*) — Défenses— Peematuee Suit— Pleadino — 
Waiver. 

Défendants in assumpsit on a contractçr's bond, not being required, 
under a plea of non assumpsit, to plead that the suit was prematurely 
brought in order to render such objection avallable, their failure to 
plead such défense dld not constitute a waiver thereof. 

[Ed. Note.— For other cases, see Assumpsit, Action of, Cent Dig. § 139; 
Dec. Dig. § 23.*] 

6. United States (§ 67*) — Conteactor's Bond— Action— Acckuai^Peema- 
tube Suit — Waiveb. 

Act Feb. 24, 1905, c. 778, 33 Stat 811 (U. S. Comp. St Supp. 1909, p. 
948), amending Act Aug. 13, 1894, c. 280, 28 Stat 278 (U. S. Comp. St 
1901, p. 2523), provides that, In case no suit is brought by the TJnited 
States on a contractor's bond withln six months from the completion and 
final settlement of the contract any creditor for whose beneflt the bond 
has been taken may sue thereon in the name of the United States for the 
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beneflt of himself and ail similar creditors, provided that the suit shall 
not be commenced until after the complète performance of the contract 
and final settlement thereof, and that It shall be commenced within a 
year after such performance and final settlement, and not later. Held, 
that the nonaecrual of the cause of action in favor of a subcontractor un- 
til six months after final completlon and settlement was jurlsdlctional, 
and that the provision could not be walved by the parties. 
; [Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dlg. §-67.*] 

6. United States (§ 67*) — Public Impkovements— Contbactob's Bond— Ac- 
tion— Accru al— "Gompletion AND Settlement." 

Act Feb. 34, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1909, p. 
948), amending Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. St. 
1901, p. 2523), provides that, if no suit is brought on a fédéral contraetor's 
bond by the United States within six months from the completlon and 
final settlement of the contract, any Included créditer may sue, provided 
such suit shall not be commenced until after the complète performance of 
the contract and final settlement thereof and shall be commenced within 
one year after such final settlement and performance and not later. Hcld, 
that the words "completlon and final settlement," as used In such provi- 
sion, were not équivalent, though the latter may by înferenee be held to 
include the former, but that both constitute an essential prerequisite to a 
subcontractor's right to sue, and hence where a contract was still open 
and unsettled as late as July 12, 1909, a suit on the contraetor's bond, be- 
gun October 21st following, was prématuré and uusustainable. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.* 

For other définitions, see Words and Phrases, vol. 2, pp. 130C-13G8.] 

In Error to Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania. 

Action by the United States, to the use of WilHani F. Vaughan, 
against James Herbert Stitzer and the Title Cuaranty & Surety Com- 
pany. Judgment for the use plaintiff (179 Fed. 567), and défendants 
bring error. Reversed. 

Joseph P. Gaffney, John W. Graham, Jr., and Simpson & Brown, 
for plaintiffs in error. 

Clarence S. Eastwick, for defendiant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
CROSS, District Judge. 

CROSS, District Judge. The suit below was instituted in the name 
of the United States, to the use of William F. Vaughan, against James 
Herbert Stitzer and the Title Guaranty & Surety Company, to recover 
upon a bond given under the act of Congress approved August 13, 1894 
(chapter 280, 28 Stat. 278 [U. S. Comp. St. 1901, p. 2523]), as amended 
by an act approved February 24, 1905 (chapter 778, 33 Stat. 811 [U. S. 
Comp. St. Supp. 1909, p. 948]). 

On September 19, 1908, Stitzer entered into a written contract with 
the United States to do certain work at Ft. Mifflin, Pa. On the same 
day Stitzer, as principal, and the Title Guaranty & Surety Company, 
as surety, executed and delivered to the United States, pursuant to the 
above-mentioned act, a joint and severalbond in the pénal sum of $738, 
conditioned that Stitzer should perform the work mentioned in his said 

*For other cases see same topic & § n'UMBer in Dec. & Am. Digs. 1J07 to date, & Rcp'r Indexes 
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contract, and shouldl "promptly make fuil payments to ail persons sup- 
plying him or them with labor and materials in the prosecution of the 
work provided for in the aforesaid contract." On September 29, 1908, 
Stitzer, by a written contract between him and Wilham F. Vaughan, 
the use plaintiff, subcontracted to Vaughan the carpenter work men- 
tioned in Stitzer's contract with the United States. The work under 
Stitzer's contract was completed March 25, 1909, and the United States 
settled with him on July 20th of that year. Stitzer having failed to 
pay Vaughan, he on October 21st next ensuing instituted suit in the 
court below to recover the amount of his claim upon the bond above 
mentioned. The question involved herein is whether a person who has 
supplied labor and materials to a contracter with the United States has 
the right to bring an independent action on the bond given under the 
act of Congress above referred to, before the expiration of six months 
from the completion and final settlement of the contract. The trial 
judge submitted the questions of fact involved in the case to the jury, 
who returned a verdict for the plaintiff, reserving, however, the de- 
fendant's request to charge that under ail the évidence the verdict must 
be for the défendants. Subsequently the défendants moved for judg- 
ment non obstante veredicto. This motion, after argument, was denied, 
and a judgment entered upon the verdict for the sum of $624.23. The 
statute in question, so far as pertinent, is as follows : 

"That hereafter any person or persons entering into a formai contract with 
the United States for the construction of any public building, or the prosecu- 
tion and completion of any public work. or for repairs upon any public build- 
ing or public work, shall be required, before commencing such work, to e.x'ecute 
the usual pénal bond, with good and sufflcient suretles, with the additional 
obligation that such contractor or contra etors shall promptly inake payments 
to ail persons supplying him or them with labor and materials in the prosecu- 
tion of the work provided for in such contract ; and any person, company or 
corporation who has furnished labor or materials used in the construction or 
repair of any public building or public work, and payment for which has not 
been made, shall hâve the right to intervene and be made a party to any action 
instituted by the United States on the bond of the contractor, and to hâve 
their rlghts and claims adjudicated in such action and .ludgment rendered 
thereon, sub,1ect, however, to the priority of the claim and iudgment of the 
United States. If the full amount of the liabllity of the surety on said bond 
Is sufficlent to pay the full amount of said claims and demands, then, after 
paying the full amount due the United States, the reniainder shall be distrib- 
uted pro rata among said Intervenors. If no suit should be brought by the 
United States within six months from the comirtetion and final settlement of 
said contract, then the person or persons supplying the contractor with labor 
and materials shall, upon application therefor, and furnishing affidavit to the 
Department under the direction of which said work has been proseeuted that 
labor or materials for the prosecution of such work has been supplied by him 
or them, and payment for which has not been made, be furnished with a 
certified copy of said contract and bond, upon which he or they shall hâve a 
right of action, and shall be, and are, hereby authorized to bring suit in the 
name of the United States In the circuit court of the United States in the dis- 
trict in which said contract was to be performed and executed, irrespective of 
the amount in coutroversy In such suit, and not elsewhere, for hls or their use 
and beneflt, against said contractor and hls suretles, and to prosecute the same 
to final judgment and exécution ; provided, that where suit is instituted by 
any of such creditors on the bond of the contractor, it shall not be commenced 
until after the complète performance of said contract and final settlement 
tliereof, and shall be commenced within one year after the performance and 
final settlement of said contract, and not later ; and provided further, that 
where suit is so Instituted by a créditer or by creditors, only one action shall 
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be brought and any ereditor may file hls claim in sueh action and be made 
party thereto within one year from tlie completion of the work under said 

coiitract, and uot later," 

The leanied judge below, in his opinion in denying the motion for 
judgment non obstante veredicto, said: 

"And for the purpose of thls case it may also be assumed — but wltbout d»- 
ciding the point — that an independent action by the subcontractor should bave 
l)een deferred until six months had elapsed from July 20th, the date of final 
settlement. But it still remains to inquire* whether the défendants, are in a 
position to take advantage of tliis defect in procédure, and in my opinion their 
objection should not be nllowed to prevail. ïhe défendants are setting up 
what is essentially a statiite of limitation. It dlffiers only from the ordinary 
statutes in the unessential particular that by It a time is flxed before whlch 
suit may not be brought, while by their provisions a time is fixed after which 
such action may not be entertained. But it is well settled that the défendant 
cannot take advantage of a statute of limitations unless in some way it is 
formally set up as a défense." 

In this we think he erred. He treated the statute in question as a 
statute of limitation and concluded that, because it had not been pleaded, 
it had been waived. He cites authorities to show, what is undoubtedly 
the law, that a failure to plead such a statute constitutes a waiver 
thereof, but none to show that a statute, like the one in question, is, in 
any sensé, a statute of limitation, or one which like that statute must 
be pleaded. To call the statute in question a limitation is not only a 
misnomer, but an absolute misconception of the purpose of the act, 
which was to give any person or persons, supplying labor and materials 
to a contractor with the government, a right of action, where before 
none existed. The act was not intended to, and does not, bar any cause 
of action, but rather créâtes one. The lapse of six months was a con- 
dition précèdent to the plaintiff's right to sue. In other words, a con- 
ditional cause of action only was conferred. Such cause of action wa:s 
created by the stafute and must be instituted pursuant to the terms and 
conditions of the statute, and not otherwise. No party prior to the ex- 
piration of six months from the conpletion and final settlement of a 
contract, except the United States, was thereby authorized to sue upon 
the bond. Whether during that period the United States does or does 
not institute a suit is a matter of entire indifférence, in so far as the 
proper construction of the statute is concerned. It is sufficient for our 
purpose to say that during that period, and ail of it, the only right of 
action on a bond given under that statute is vested exclusively in the 
United States. 

The statute has received substantially the same construction that we 
hâve given it, in the f ollowing cases : United States v. Winkler (C. C.) 
162 Fed. 397, Title Guaranty & Trust Co. v. Puget Sound Engine 
Works, 163 Fed. 169, 89 C. C. A. 618, and United States v. McGee 
et al. (C. C.) 171 Fed. 209. 

Nor does the proviso of the act modify, as claimed, the six months' 
clause. They can be construed in perfect harmony. Thus, the first 
clause says in effect that a suit like the présent one shall not be in- 
stituted until six months after the completion and iinal settlement of 
the contract, and the proviso says, that it must be commenced within 
one year thereafter. Hence it follows that such a suit must be insti- 
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tuted during the six months intervening between the prohibited period 
and the expiration of one year after the completion and final settlement 
of the contra et. This construction seems so natural and obvious as not 
to require any argument to demonstrate it, while any other construc- 
tion would clearly nulHfy important provisions of the act. 

The form of action below was assumpsit, and among the pleas 
pleaded thereto was that of non assumpsit, and the case was tried upon 
that plea only. Under such a plea an objection that the suit is prema- 
turely brought is always available. If a suit were instituted upon a 
promissory note prior to its maturity, and the défense of non assumpsit 
were interposed, there can be no question that thereunder the immatu- 
rity of the note at the time the suit was instituted could be shown. The 
further claim is made, however. that, by not pleading the statute, and 
by going to trial upon the merits, the objection that the suit was pre- 
maturely brought was waived. Of course, if the défendants were not 
required to plead the statute, as we conclude they were not, no waiver 
would arise out of the tact that it was not pleaded. But, aside from 
that, we think it was not a case where a waiver could be inferred. The 
act does not intend that persons may collusively maintain an action 
thereunder within the six months' period exclusively reserved for that 
purpose to the United States. Such conduct would be in dérogation 
not only of the rights of the United States, but of the act itself. It 
cannot be that creditors either by collusion or waiver can thwart the 
purpose of the act. The case might be différent were there no other 
interested party. Moreover, it should be borne in mind that during that 
period the plaintifï had no cause of action, and there was consequently 
nothing upon which the défendants' waiver, if any, could act ; the de- 
fendants could waive a right of their own, but could not, contrary to 
the express terms of the statute, by waiver confer a right of action on 
the plaintifï, especially where such waiver would infringe the rights of 
a third party. Further considération of this point is, however, deemed 
unnecessary, in view of the fact that there was no waiver, because the 
défendants interposed an appropriate plea which was both ample and 
sufficient to require the plaintifï to establish the fact that bis suit was 
not prematurely brought. This he did not do, but, on the contrary, by 
his own évidence, conclusively established, as we shall show, that bis 
suit was improvidently and prematurely commenced. 

In one of the government's vouchers to Stitzer, dated May 5, 1909, 
the following statement appears : "Work completed March 35, 1909." 
Stitzer however, returned the voucher to the government May 7, 1909, 
accompanied by a letter in which he said, in substance, that there was 
more due him than the government had allowed, but that he neverthe- 
less returned the voucher "so as to expedite the payment of part of the 
moneys due me." It then appears that his account was referred from 
one government officiai to another, until June 19, 1909, on which date 
Stitzer again wrote the government inspecter complaining that he had 
not received "his last estimate or final payment." Later the following 
letter appears in the record : 

"Nn.vy Department, Washington, .Tuly 12, 1909. 

"HU-: Tlie Department is advised that your contract of Sei)tenjber 19, 1908, 
for repairs to magazine buildings at Fort Mifflin was complétée! March 25, nlne- 
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teen days after the date (March G) by which performance was required. After 
considération of communications from you regarding the matter and reports 
from the Inspecter at the magazine, the Department finds that this delay was 
not beyond your control wlthin the meaning of the contract and that accord- 
Ingly you are chargeable with liquidated damages at the stipulated rate dur- 
ing the period thereof. As the completlon of repairs to but one of the three 
buildings affected by the contract was delayed, such damages at the rate pre- 
scrlbed in paragraph 12 of the spécifications amouut to $18.68. It may be 
added that the actual damages suffered by the governuient on account of the 
delay are reported to be somewhat in excess of this sum. 

"The contract provides for the exécution by the contractor of a release of 
claims as a condition to final settlement. A form of release is inclosed, up- 
«n the return of whieh duly executed, final payment in the sum of .$007.68 
will be authorlzed. This release executed by you uuder date of May 24 is not 
acceptable in that it recites the receipt in final payment of $626.36, which 
sum includes the amount accruing to the government as liquidated damages. 
"Very respectfully, Beekman Wiuthrop, Acting Secretary. 

"JMr. Jas. Herbert Stitzer, Jr., 
"No. 1201 Chestuut Street, 
"Philadelphia, Pa. 

"[Enclosure.]" 

On July 20th the Acting Secretary of the Navy Department sent to 
Stitzer a letter and check for $607.68 in final payment of the contract, 
which letter and check he testified were received by him about July 22d. 
He commenced his suit October 21, 1909. To justify its commence- 
ment at that time, it should hâve appeared affirmatively in the case that 
the contract was completed! and final settlement thereof made as early 
as April 21st of that year. Several other communications between gov- 
ernment officiais and Mr. Stitzer hâve not been referred to, from which, 
but more particularly from those above adverted to, it appears that 
there were matters in différence between Stitzer and the government 
officiais in connection with his contract which were open and unsettled 
certainly as late as July 12, 1909. This being so, it is needless to in- 
quire whether such disputed matters were ever actually settled prior to 
July 22, 1909, when Stitzer received a check from the government in 
final payment for his work. If we were to accept the government's 
statement that the work was completed March 25, 1909, as meeting the 
requirements of the statute, it would follow that the suit was timely 
instituted. But this cannot be dbne; the language of the act prohibits 
the commencement of a suit by a creditor, not only as the plaintifï con- 
tends, until six months from the completion of the contract, but until 
six months "from the completion and final settlement of the contract." 
Thèse terms are not équivalent. They do not mean the same thing. 
The latter may perhaps by inference be held to include the former, but 
the former cannot by any f air construction be made to include the lat- 
ter. Each is an essential prerequisite to the institution of a creditor's 
suit. The contract might well be completed, and yet divers disputes 
and différences exist between the parties, which would require adjust- 
ment before final settlement could be made, as in the case at bar. 

Under the circumstances we conclude that the suit was prematurely 
instituted. Judgment therefor shoUld hâve been entered for the de- 
fendants non obstante veredicto. 

The judgment below is reversed, with costs. 
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THE LOCH GARVE. 

(Circuit Court of Appeals, Nintli Circuit. October 29, lOlO.) 

Xo. ],7T7. 

1. Salvage (§ 17*) — raajTT to Compensation— Rïkanded Vessel. 

Salvage coiiii)eiisiitioii will net be uwai'ded in tlie absence of an en- 
gagement for u inerc attenipt to assist a stranded vossel whicli produced 
no resuit, and was aluiost iminediately foUowed by tlie désertion of tlie 
distresKed shlp, witlioiit wariùng or necessity and in good weather. 

[Ed. Note. — For othor cases, see Salvage, Cent. Dig. § 30; Dec. Dig. 
§ 17.*] 

2. Salvage (§ 30*) — Amotjnt of Compicnsation— IIelievixg Stiîanded Vics- 

SEL. 

A salvage award aggregating .'?17..'00 mnde to four ves--?els for services 
rendered in floating a steamsliip valued witli her cargo at .^150, 000, 
stranded near one of the Ilawaiian Islands, wlvieli services extended over 
virtuall;\' 24 liours, and, witli the effective assistance of a revenue cutter, 
were sueeessful in releasing the stranded ship without serions in.lury. 

[Ed. Note. — For otber cases, see Salvage, Cent. Dig. |g 72-74 ; Dec. 
Dig. § 30.» 

Awards iu fédéral courts, see note to The Laïuington, 30 C. C. A. 280.] 

Appeal from the District Court of the United States in and for the 
Territory of Hawaii. 

Suits in admiralty by the Inter-Island Steam Navigation Company, 
Limited, against the British ship Loch Garve and by the J. D. 
Spreckels & Bros. Company against the same. The cases were tried 
together, and decrees rendered for libelants, from whicli claimant ap- 
peals. Modified and affirmed. 

Kinney, Ballon, Prosser & Anderson, E. B. McClanahan, and S. H. 
Derby, for appellant. 

A. Lewis, Jr., William O. Smith, Chickering & Gregory, and George 
H. Whipple, for Inter-Island Steam Nav. Co., etc. 

Nathan H. Frank, for J. D. Spreckels & Bros. Co., etc. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Thèse are admiralty causes, consolidated and 
tried together in the court below, and were argued and submitted to- 
gether hère. They were brought by the Inter-Island Steam Naviga- 
tion Company, Limited, and J. D. Spreckels & Bros. Company, re- 
spectively, against the British ship Loch Garve, her tackle, cargo, and 
freight money for alleged salvage services. The ship mentioned, 
while bound on a voyage from Antofagasti to Honolulu with a cargo 
of nitrate of soda, stranded on a reef near the harbor of Kamaio, Is- 
land of -Molokai, about 7 a. m. of Monday, March 4, 1907. The ves- 
sels of the Inter-Island Company for which salvage services were de- 
manded by it were the Mauna Loa, Kinau, Iwalani, Likelike, and 
Claudine, and that of the Spreckels & Bros. Company was its tugboat 
Iritrepid. The resuit of the trial was an award by the court below to 
the Inter-Island Company of the aggregate amotint of $15,000, with 

•For other cases see same topic & % ndmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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costs amounting to $579.19, and an awarcl in favor of the Spreckels 
& Bros. Company of $4,000, with costs amounting to $538.26. As a 
basis for its award, the court fixed the value of the ship at $40,000, 
the value of the cargo at $110,834.16, freight money $7,460, the ag- 
gregate value of the Mauna Loa, Iwalani, Claudine, and Likelike at 
$430,000, having 189 persons in their crews, in the aggregate, and 
the value of the Intrepid at $30,000, with 12 per.sons in its crevv. 

The case shows that as a matter of fact the Loch Garve was but 
little damaged by the stranding, and that in the afternoon of March 
7th she was floated by the joint assi-stance of the United States Rev- 
enue Cutter Manning, the Inter-Island steamer Likelike, and the tug 
Intrepid belonging to Spreckels & Bros. Company, after which she was 
towed into deep water by the Likelike and Intrepid and then to Hon- 
olulu by the Likelike. The place of grounding and the situation of 
the ship upon the reef were thus stated by the trial court in its find- 
ings of fact: 

"The locality of the grounding of the llbelee was near the harbor of 
Kamalo, whlch is sltuated on the south slde of the Island of Molokai, in 
a position which Is protected during the prevaleuce of the northeast trades; 
that at the time the libelee was aground the weather was variable, the 
wlnd being northeasterly at the beginning and on the night of the 6th of 
March, wlien four vessels were atteniptiug to float her at high tide, it was 
blowing with rain squalls from the northwest and west, and at times dur- 
ing such period it was blowing from a southerly direction. The shore at 
that place during the prevaleuce of wind from the southwest, south or 
southeast, would be a lea shore, and fnlly exj)Osed to wlnd and sea from 
those directions. The sea bottom in that locality is soft coral with occa- 
sional patches of sand, whlch is a common condition around the shores of 
the Hawaiian Islands ; and the libelee was imbedded in this œaterial from 
her stem 128 feet aft to a depth varying from 1 foot and 9 inches abaft 
amidships to 7 feet 6 inches off her fore hatch and dlminishing towards 
the stem to 4 feet 6 inches, with the bows lifted 2 feet and 7 inches from 
its position when floatiug." 

The évidence shows that upon the grounding of the ship the sound- 
ing of her well disclosed that she was making no water. Her master 
then directed the starting of the fires in the donkey engine, the clew- 
ing of her sails, the dropping of her bow anchor, and the taking of 
soundings. In the afternoon of the same day, after directing an anchor 
to be run out from the stern of the ship, he left her with five seamen 
in a boat for the wharf at Kaunakakai, which he could see -ahead, to 
obtain information and assistance. He arrived there shortly after -5 
o'clock in the afternoon, and, learning that a steamer was expected 
to make that port the next morning, started back to his ship with the 
boat's crew, but the wind and) tide compelled his return to Kauna- 
kakai, at which place he left one of his boat's crew with a message- 
for the expected steamer, arid from 'which place he went the next 
morning with the remainder of his men by wagon to Kamalo, a place 
nearer the ship, and from which place he was taken in a canoë by 
natives back to his ship. Later the captain sent the ship's gig for the 
man he left at Kamalo, and himself took his wife and child ashore, 
bringing back to the ship a résident of a neighboring settlement, 
named Conradt, from whom he learned that the Inter-Island Schoon- 
ers Mauna Loa and Kinau were due along that coast between 5 and 
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6 o'clock the aiteniooii of Tuesday, March 5th, and who himself ren- 
clered valuaLIe services althoiigh making no claim for salvag'e, so far 
as appears. The captain then ordered signal flags set on the I_^di 
Garve, and had her steel hawsers prepared for use. In respect to 
the Mauna Loa and the Einau, the court belo\v found the facts to be 
as follows : 

"On the eveniiig of tlie next day— ?irai-ch 5th— the stenm sehooner Mauiia 
Loa, belonging to the libeliiiit Inter-Iyland, on her resular trip from lîoiio- 
lu!u to the Wlndvvard Islands, sishted the libelee. came off from her course, 
anchored near, and made fast to her with considérable difBculty on accoiint 
of the wànd. and current, using a wire hawser from the liljelee, then steamed 
ahead and heaved on her anchors. The anchors eoming home and the wind 
and current driving the steamer toward the reef, the hawt:er was eut, and 
she Avent away ou lier course, having puUed about an hour by means of 
her steam winch and about 16 minutes with her propeller, 11 of wliich 
were at full speed. From there she went to Lahaina and sent a wireless 
message to Honolulu reporting the strauding and asldug for assistance. 
The steam schooner Kinau, owned by the Inter-Islaud, arrlved at the locallty 
of the wreclv shortly after the Mauna Loa, and ancliored and attempted to 
conueet wltli the libelee, but after a great deal of trouble with her anchors 
dragging and being in danger of going as)iore on the reef with a line under 
her stern lilœly to foui her propeller she gave up the attempt, and went on 
her course." 

As to the Kinau, the court below corrcctly held that she was "a 
volunteer, accomplished nothing and abandoned her attempt. Com- 
pensation," said the court, "is net awarded, in the alxsence of an en- 
gagement, for mère good intentions," and, we add, especially where 
such intentions were almost instantly followed by désertion of the dis- 
tressed ship. 

In respect to the Mauna Loa, the court below said in its opinion : 

"The Inter-Island is eutltled to some conii)ensation on aceount of the 
services of the Mauna Ix)a as found above ; tint her service In pulling on 
the libelee must be discounted on aceount of her abandonnieiit of the at- 
tempt before any other vessel had maûe fast to save vï'hatever good résulta she 
may hâve accomplished." 

The log of the Mauna Loa shows : 

"Mar. 5 arrived at Kamalo reef found British Ship 'Loch Garve' ashore 
put line atoard and made fast to ship's wire, hauled la till wire was on 
our stern everythiiig ready to pull at 9:15. Signal to go aliead slow then 
half speed, full when for souie reasou the caiitaiu ordered line to be eut 
and we steamed to Lahai]ia." 

The log also shows that at that time both wind and sea were mod- 
erate. The master of the Mauna I^oa testified, among other things, 
that his boat pulled slow four or five minutes, and at full speed ten or 
eleven minutes; the exact time of pulling at half speed not being 
stated. He also testified that he gave the order to eut the hawser, 
and, in respect to his leaving, was questioned and answered as follows : 

"Q. So, when you left, you left without having notified any one on the 
Loch Garve that you were going V A. Xo ; I did not notify. 

"Q. Didn't give theni any signal that you were going? A. No. 

"Q. And when you left no other ship there? A. No. 

"Q. Your idea was to land your freight and passengers and get word 
from Lahaina to Honolulu to send assistance? A. Yes." 
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How much the trial court allowed the Mauna Loa for her services 
in pulling on the ship there is no means of determining, for in fixing 
the award to the Inter-Island Company the court based it, in part, upon 
the aggregate valuation of the Mauna Loa, Iwalani, Likelike, and 
Claudine, which it found to be $430,000. We are of the opinion that, 
as the Mauna Loa desertedi the distressed shio without necessity. with- 
out warning, in good weather, and after but a brief and ineffective 
effort at help, it is entitled to no compensation other than a reason- 
able one for sending the télégraphie message from Lahaina to Hono- 
lulu, which common humanity should dictate, but for which the ad- 
miralty will allow a reasonable compensation as an inducement to 
others to do likewise. 

The Iwalani was the vessel that the captain of the ship had been 
informed at Kaunakakai, was expected there the next morning, and for 
which he had left with the man in charge of the ship's boat a request 
that she should corne to the assistance of the ship. Upon the receipt 
of that request, the Iwalani proceeded to the stranded vessel, arriv- 
ing there about 3 o'clock in the morning of Wednesday, March 6th, 
stood by until daylight, and then made fast to one of the ship's haws- 
ers, and pulled more or less steadily until about 2 a. m. of March 7th. 
The Likelike, having received at Honolulu the wireless message 
sent by the Mauna Loa from Lahaina, started out with the superin- 
tendent of the Inter-Island Company, Capt. Haglund, on board, and 
arrived at the ship during the afternoon of the 6th, and, taking a 
hawser from the Loch Garve, commenced to pull from a position 
near the Iwalani, and kept up more or less of a strain until the ship 
was floated. 

The Claudine received notice of the ship's plight while she was at 
the port of Kahului. She, hke ail of the Inter-Island Company's 
vessels mentioned, was a steam schooner regularly plying between the 
varions ports of the Islands. Her next regular port of call, after 
leaving Kahului, was Lahaina, and her next from there was Hon- 
olulu. Instead of acting upon the true salvor's impulse of rushing 
to the relief of the ship in distress, she went to Lahaina, and after 
fînishing her business there, steamed to the Loch Garve, arriving there 
after dark in the evening of Wednesday, the 6th, when she too took 
hold of the ship. 

The steam tug Intrepid, beîonging to Spreckels & Bros. Company, 
went promptly to the scène of the disaster on hearing of the strand- 
ing of the ship, arriving tliere about 6 :o() Wednesday evening, March 
6th, and offered her services to the ship's master. but, the compensa- 
tion to be paid not being agreed upon, the tug stood by until about 
midnight of Wednesday, when, upon request for assistance, she took 
position next to the Likelike, made fast to the ship, commenced to pull, 
and continued to do so more or less until the ship was floatedl. 

The combined pUlling of the Iwalani, Likelike, Claudine, and In- 
trepid was inefïectual even during the high tide of Wednesday night, 
and about 2 a. m. of Thursday morning the Iwalani and Claudine 
cut.loose and proceeded on their regular runs by order of Capt. Hag- 
lund, but with directions to return the next night. 
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The évidence shows, and the trial court found, that Wednesday 
night was dark, rainy, and squally, with variable winds ; and such was 
the condition of wind and weather when the Iwalani and Claudine 
left the ship for their regnlar business, with orders, however, to re- 
turn the next night, which they did, but after the ship had been 
floated. Up to the time bf their leaving the combined effort of the 
lyikelike, Iwalani, Claudine, and Intrepid, the court below found, and 
the évidence shows, had been without "any apparent effect." Leav- 
ing the ship under the circumstances stated certainly does not place 
the Iwalani and Claudine in a high rank as salvors, to say the least, 
and, as the service rendered by them was without any apparent effect, 
they are not justly entitled to a high reward. It is true that the court 
below found the fact to be, and correctly, that the position Wednesday 
night of ail three of the vessels of the Inter-Island Company, namely, 
the Likelike, Iwalani, and Claudine, as well as of the Intrepid, was 
dangerous, pulling as close together as they were in the darkness, wind, 
and rain, and that serions results might bave followed any collision, 
the parting of a hawser, or the dragging of an anchor. Such danger 
should, of course, be given proper considération in fixing a just com- 
pensation for the salvors. The Likelike and Intrepid responded 
promptly, and rendered genuine, commendable, and effective salvage 
services. As has been said, the Likelike left Honolulu upon receiv- 
ing notice of the stranding of the ship, having on board Capt. Hag- 
lund, the superintendent of the Inter-Island Company. Upon reach- 
ing the scène of disaster Wednesday evening, she promptly made fast 
to the ship, and maintained her hold until the latter was floated about 
3 :30 Thursday evening. The évidence shows that during the time 
the ship was stranded her captain was under the influence of liquor, 
which no dotibt accounted, in part at least, if not entirely, for the bad 
discipline of the crew which is shown to hâve existed, and which ulti- 
mately resulted during a part of the time of the Likelike's services 
in Capt. Haglund, with the consent of the master of the ship, taking 
practical charge of the opérations on board of the ship, as well as of 
the salvage opérations of the Inter-Island ConiDany's vessels. The 
évidence shows that during Wednesday night a small ])art of the cargo 
of the ship— from 1.5 to 30 tons — was shifted by the ship's crew from 
its forehold aft, and the next day Capt. Haglund had from 15 to 30 
tons transferred from the forehold of the ship to the Likelike by means 
of the small boats of the latter. 

The United States Revenue Cutter Manning, returning to Honolulu 
from Hilo, and hearing of the stranding of the Loch Garve, went 
promptly to its assistance, arriving there at 7:15 a. m. of Thursday, 
the 7th. Her horse power was 2,500, her displacement 903 tons, and 
she was equipped with one 8-inch hawser, one partially used 10-inch, 
one new 10-inch, and one new 12-inch hawser. The Manning an- 
chored about a ship's length to the southvvard and) westward of the 
Intrepid, and on the port quarter of the Loch Garve. The Likelike 
was then stationed on the other side of the Intrepid, and about a 
ship's length therefrom. Upon anchoring, the commanding officer 
of the Manning had a boat lowered and personally took soundings to 
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the northward and eastward between the bow of the Likelike and 
the bell buoy off Kamalo, and) also towards the stem o£ the stranded 
ship. After taking the soundings, he moved the Manning closer to 
the lyoch Garve, anchoring on her port quarter abeam, and then ran a 
10-inch hawser to the ship. About that time, to wit, 9 a. m., Capt. 
Haglund went on board the Manning, where, after discussing the con- 
ditions with the commander of the cutter, it was agreed between them 
that a pull should be made on the ship that night at 10 o'clock, when 
there would be high tide again. The évidence is that the weather 
was goodl during Thursday and the sea smooth. At IS :50 p. m. of 
that day the Manning commenced puUing on her 10-inch hawser, 
using, however, only a part of her horse power, and, with the excep- 
tion of a few minutes about 1 :30 p. m., maintained its strain until its 
Une parted at 5:10 p. m. The testimony of Capt. Joynes of the Man- 
ning is to the efifect that, while during the morning of that day the 
Likelike and Intrepid were pulling upon the ship, in the afternoon 
the hawser of neither of those boats seemed to hâve much, if any, 
strain upon it; and, while the testimony upon the part of the libelants 
is to the contrary, we think the circumstances of the case corroborate 
the statement of the commander of the Manning. Certainly the 
pull made by the combined efforts of tTie Likelike and Intrepid dur- 
ing the morning of Thursday was inefïectual ; nor could it hâve been 
expected to hâve been otherwise since the combined pull of those 
two vessels, supplemented by that of the Iwalani and Claudine, dur- 
ing the high tide of Wednesday night, was without any apparent ef- 
fect. At the time the Manning's line parted, Capt. Haglund was on 
board of the Intrepid, and had been there for a considérable period. 
A few minutes after the parting of that line, he left the Intrepid! for 
the Likelike, and, being hailed by Capt. Joynes, went on board the 
Manning, where he was when the ship was floated — somewhere be- 
tween 5 '.17 and 5 -.27 of Thursday afternoon. 

While the strain put upon the Manning's hawser was by no means 
her maximum pull, nor, according to her commander's testimony, 
the maximum strain he expected to eventually put upon it, still the 
strain exercised was sufïicient to part her 10-inch line, which was 
foUowed within a few minutes, as bas been seen, by the floating of 
the ship. We think it impossible to conclude from ail the facts and 
circumstances of the case, the principal ones of which hâve been above 
referred to, that such floating was caused mainly by the pulling of 
the Likelike and Intrepid, although whatever strain they had upon 
their lines no doubt contributed to that end. We are of the opinion 
that the principal cause of the floating of the ship was that stated by 
Capt. Joynes in his testimony where, in answer to the question, "Q. 
What is your opinion, Captain, as to how and why the Loch Garve 
came ofï?" he answered: 

"A. Well, I think It would practlcally be from the constant straining on 
the Manning's hawser from 12:40 until 5:10 p. m., the quarteriug pull. The 
vessel was net run upon the reef, because her water line showed practlcally 
the same when she came afloat as when she was, as we say, on the reef. 
The vessel was probably wedged in the reef between coral boulders, driven 
up by strong northeast trade winds, wedged between boulders, net being on 



BAIiTIMORE, O. A A. ET. CO. V. GODEFFEOT. 525 

the reef. It was due partlally to our quartering pull and to the vessel's 
being wedged only for a short distance from lier stem. We had a long lever- 
age on her counter, and worked lier slightly which was Indicated by the vva- 
ter rislng under her starboard bow. It was also due to the efforts of Capt. 
Ilaglund in lightoning the cargo ont of the forward hold. 

"Q. It was due to Capt. Haglund's lisîhtening the cargo out of the forward 
bold? A. Yes; and taking it aboard the Likelike. 

"Q. How long dld that lightenlng process continue? A. Roughly speaking, 
from about 1 o'clock until the vessel came afloat. 

"Q. What was the effect of this quartering pull from 12:40 to 5:10; what 
was the effect on the Loch Garve, aside from the parting of your hawser? 
A. Well, I can only answer from Inforence that the moment our hawser part- 
ed her stern heaved to starboard. 

"Q. What do you think was the effect of your quartering pull on the ques- 
tion of the size of the bed which held the Loch Garve forward? A I think 
it was good beeause we worked her on this long leverage. 

"Q. That would hâve a tendency to do what? A. To loosen her. She was 
like a wedge driven in a log, cleft In the reef. 

"Q. And what eft'ect did that hâve on the reef Itself where she was drlven? 
A. It would be to gradually, very slowly, crush the coral under her star- 
board bow, and in that way to loosen her." 

While we are of the opinion that the Manning was mainly instru- 
mental in floating tlie ship, we think the Likelike and Intrepid, as has 
aiready been said, rendered genuine, commendable, and valuable 
salvage services, and should be hberally rewarded. It is obvions, 
however, that the court below, in including the vahialion of the Mauna 
Loa as a basis for the fixing of its award to the Inter-Island Com- 
pany, proceeded upon a wrong principle. We are of the opinion that 
in view of ail of the facts and circumstances of the case $12,500 is 
a very libéral sum to be allowed that company for tlie services of 
the Likelike, Iwalani, Claudine, and Mauna Loa. 

The cause is remanded, vfith directions to modify the decree as in- 
dicated, and, as so modified, it will stand affirmed. 
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Suit in equity by Adolph E. Godeffroy, Dwight D. Mallory, and 
others against the Baltimore, Chesapeake & Atlantic Railway Com- 
pany. Decree for complainants, and défendant appeals. Reversed. 

Bernard Carter (Nicholas P. Bond, on the brief), for appellant. 
Taylor, Keech, Wright & L,ord (Willis & Homer, on the brief), for 
appellees. 

Before GOFF, Circuit Judge, and WADDILL and KELLER, Dis- 
trict Judges. 

GOFF, Circuit Judge. This appeal is from a decree passed by the 
court below in accordance with the prayer of the complaint, which 
was in the nature of a bill for spécifie performance, filed by the ap- 
pellee Adolph E. Godeffroy, on behalf of himself and of ail others 
in like situation who might join with him, to compel the exécution 
and recordation of an agreement, alleged to hâve been provided for 
under the terms of a statute of the state of Maryland, relating to cer- 
tain securities called preferred stock that had been issued by the ap- 
pellant, the only défendant to the bill so filed. 

It appears from the allégations of the bill : That the appellee Godef- 
froy is the holder of 243 shares of the par value of $50 each of the 
preferred stock of the appellant, a corporation organized under the 
provisions of the gênerai corporation law of the state of Maryland— 
applicable to railroads— as found in article 23 of the Code of Public 
General Laws of that state, adopted in the year 1888, and as included 
in article 23 of its Code of Public General Laws adopted in the year 
1904. That the Baltimore & Eastern Shore Railroad Company was a 
Maryland corporation which owned and operated a Une of railroad in 
said state, running from the eastern shore of the Chesapeake Bay to 
the Atlantic Océan, and that on the Ist day of July, 1890, it conveyed 
its franchises, line of railroad, and equipment vmto the Atlantic Trust 
Company, a corporation of the state of New York, as trustée, to se- 
cure the payment of the principal and interest of $1,600,000 first mort- 
gage 5 per cent, bonds, bearing even date with said deed of trust, 
and maturing July 1, 1920. That on April 11, 1891, default having 
been made in the payment of the interest due on said bonds on the Ist 
day of January, 1891, the Scranton Steel Conipany filed a bill in the 
Circuit Court of the United States for the District of Maryland 
against said railroad company, and that by said court a receiver was 
appointed who operated the road until August 31, 1891., That pend- 
ing the receivership the bonds of the railroad company, then outstand- 
ing, were deposited with said trustée, subject to the control of a bond- 
holders' committefe, under an agreement that the bonds should be en- 
titled to receiye an equal part of the proceeds of any sale or other dis- 
position of the property. That said committee made an agreement 
with one John E. Searles, representing himself and associâtes, to re- 
organize the finances and affairs.of said railroad as follows, viz. : The 
mortgage to be foreclosed and the property and franchises bought in 
at the sale, the road then to be consolidated with certain Unes owned 
by the Eastern Steambo.at Coiripany of Baltimore City, the Maryland 
Steamboat Company of Baltimore City, and the Choptank Steamboat 
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Company of Baltimore City, the agreement being- that the railroad 
and steamboat properties should be conveyed to and owned by a new 
corporation, with the following capitalization, viz., common stock $1,- 
000,000, preferred stock $1,500,000, 5 per cent, gold bonds $1,250,000, 
making a total of $3,750,000, the bonds to be secured by a first mort- 
gage upon ail the railroad and steamboat properties of the proposed 
corporation, the preferred stock to be "statutory preferred stock,"' 
within the meaning of the statutes and laws of the state of Maryland, 
entitled to a cumulative dividend at the rate of 5 per cent, per annum 
(instead of at the rate of (S per cent, as provided by the Maryland 
statute), the same to constitute a lien upon the franchises and prop- 
erty of the new corporation, subject only to the lien of the mortgaçe 
securing the $1,250,000, 5 per cent, first mortgage bonds, with the 
understanding that the owners of the bonds of the said Baltimore & 
Eastern Shore Railroad Company should receive 65 per cent, of the 
par value of the same in the preferred stock of the proposed corpora- 
tion. That in pursuance of said plan a pétition for the foreclosure 
of the lien secured to the bonds of said Baltimore & Eastern Shore 
Railroad Company was filed by the Atlantic Trust Company, as trus- 
tée, in the receivership proceedings mentioned, and a decree for fore- 
closure and sale was duly entered, whereby a spécial commissioner 
was appointed to make the sale, which took place on the 29th of Au- 
gust, 1894, when Nicholas P. Bond became the purchaser, at the price 
of $400,000, which sale was confirmed by the court, and the said 
railroad property with ail its rights and franchises was by the com- 
missioner and the purchaser conveyed to the défendant below, by 
deed, which was duly recorded. That immediately thereafter, in ex- 
écution of the plan of reorganization, the nominal purchaser with his 
associâtes organized the défendant corporation in manner as provided 
by section 187 of article 83 of the Code of Maryland of 1888, and va- 
rious meetings of the stockholders and directors of the company were 
held in order to take the corporate steps necessary to carry into efïect 
said plan and agreement. That at one of thèse meetings the corpora- 
tion authorized the issue and delivery of the entire amount of the 
capital stock provided for by its charter, to wit, $1,000,000, divided 
into 20,000 shares of the par value of $50 each, to the said purchaser 
and his associâtes, in payment for the railroad so purchased. That 
then, after the capital stock was ail so issued and outstanding, a meet- 
ing of the owners of ail thereof was held for the purpose of authoriz- 
ing the issue of the preferred stock as had been theretofore agreed 
upon, and in the exercise of the powers conferred upon the corpora- 
tion by the provisions of section 294 of article 23 of the Code of Pub- 
lic General Eaws of the State of Maryland of 1888, known as section 
408 of article 23 of the Code of Maryland of 1904, said corporation 
authorized and directed the issue of a preferred stock of the aggre- 
gate amount of $1,500,000, divided into 30,000 shares of the par value 
of $50 each, which said stock was declared to be entitled to a cumu- 
lative dividend of 5 per cent, per annum, and was constituted a lien 
upon the franchises and property of the corporation, and as such had 
priority over any subsequently created mortgage or other incum- 
brance, and the officers of the corporation were authorized and di- 
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rected to do ail things necessary to the proper and lawful issue of 
such preferred stock, and to deliver the same to such purchaser in 
further payment of the purchase price of said railroad; the certifi- 
cates for the same to be in such form as the counsel for the corpora- 
tion and its board of directors should détermine. That at a meeting 
held on the same day, before any of the certificates for the preferred 
stock had been issued, but at which the owners of ail the shares of 
the common stock as well as ail the shares of the preferred stock were 
présent, it was unanimously resolved that for the purpose of provid- 
ing the means to pay for the steamboat properties, and to secure funds 
for other corporate purposes, the défendant corporation should issue 
$1,250,000, par value, of first mortgage 5 per cent, gold bonds, and 
that the action of the directors of the corporation relating to the au- 
thorization and issue of such bonds be approved, and that the mort- 
gage securing said bonds should constitute a first lien on the fran- 
chises and property of the corporation. That in order that the mort- 
gage securing said bonds might constitute a first lien upon the fran- 
chises and propert}' of the défendant corporation, as provided for in 
the plan of reorganization, it was necessary that the lien then exist- 
ing in favor of the preferred stock upon said franchises and property 
prior to ' subsequently created mortgages or incumbrances, should be 
waived in favor of the lien of the mortgage securing the said bonds, 
and that it was therefore at that meeting also unanimously resolved 
by the holders of the entire preferred stock, ail of whom were présent 
in person at said meeting, as f ollows : 

"Resolved: (1) That we, the holders of every share of preferred stock of 
the Baltimore, Ohesapeake and Atlantic Railway Company, do hereby con- 
sent to the exécution and delivery of the mortgage submitted to us, wlth the 
full understanding that the same is and shall be a first lien upon ail property 
of the Baltimore, Ohesapeake and Atlantic Railway Company now held by 
It, or hereafter to be acquired. And resolved: (2) ïhat we do agrée that in 
each certlficate of preferred stoclv now or hereafter issued there shall be 
stamped or inserted, substantially the foUowing words, 'This stock is subjeet 
only to the prior lien of a mortgage dated the first day of September, 1804, 
executed to secure twelve hundred and fifty, one thousand dollar, first mort- 
gage flve per cent, gold bonds, and the renewals and extensions theroof.' 
Aud resolved: (3) That lu testimony of our consent and agreement thereto, 
we do as individual holders of said stock, sign this resolution as spread up- 
on the minutes of the meeting." 

That eâch and ail of the holders and owners of said preferred stock 
did in fact subscribe to that resolution, and did subjeet the lien of 
their preferred stock, then existing upon the property and franchises 
of the défendant to a prior lien in favor of said mortgage, dated Sep- 
tember 1, 1894, securing the $1,250,000, first mortgage 5 par cent, 
gold bonds, and the renewals and extensions thereof. That the direc- 
tors of défendant corporation at a meeting held on said 31st day of 
August, 1894, as they were ail authorized to do by the owners of the 
common or capital stock, prescribed the form of the certificates for 
the preferred stock in which it was recited that said stock was entitled 
to préférence and priority over the capital stock to semiannual divi- 
dends to be paid out of the net profits of the company at the rate of 
5 per Centum per annum ; such dividends to be cumulative, and the 
stock to be entitled to no other share of the profits, the holders of the 
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stock to vote at ail meetings of the stockholders and at ail élections of 
the Company, in the same manner as the holders of the caiîital stock, 
and the stock to be subject only to the prior lien of a mortg-age ex- 
ecuted to secure 1,350 $1,000 first mortgaïa^e o per cent, gold iKinds. 
That said purchaser caused the railroad property to l)e conveyed to 
the défendant by a proper deed, and that défendant isHiied to him, or 
on his order, certificates for the entire amount of the preferred stock, 
when the 242 shares thereof so held by complainant were secured 
from or through said purchaser, and that ail of the preferred stock is 
now outstanding in like manner either in the hands of the original 
parties to said reorganization agreement, or in the hands of persons 
who hâve purchased it in due course of business, who took the same 
relying upon such certificates, as well as upon the facts before stated. 
That ail said proceedings were had in pursuance of the plan to re- 
organize the Baltimore & Eastern Shore Railroad Company, and to 
consolidate the property thereof with the property of the several 
steamboat companies mentioned, which constituted a contract between 
the défendant on the one part, and the complainant and the other 
holders of such stock on the other part, which bound the défendant 
to hâve done ail acts and things necessary to the lawful and valid is- 
sue of said preferred stock, being such a contract that if at any time 
it should appear — as it has now appeared — that any act necessary to 
the sufficient issue of such stock was omitted to be done. then the de- 
fendant was bound to supply and make good such defect immediately. 
That, in order that said stock shall bave been validly and perfectly is- 
sued under said section 294 of article 23 of the Code of Maryland of 
1888, it was proper that défendant should hâve caused to be executed 
an agreement under seal to be acknowledged as conveyances of land 
are required to be acknowledged, and recorded in the office of the 
clerk of the Circuit Court where the principal office of such corpora- 
tion was situated, guaranteeing to the purchasers of such stock a per- 
pétuai dividend cf C per centum per annum, out of the profits of the 
corporation, before any. dividend is distributed to any of the stock- 
holders other than those holding preferred stock, and that it remains 
the duty of the défendant to exécute the agreement before mentioned, 
and to record the same in the office of the clerk of the Circuit Court of 
Wicomico county, wherein defendant's principal office is located; the 
perpétuai dividend to be at the rate of 5 per centum as agreed, instead 
of 6 per centum as provided by the statute. 

The bill then charges that the défendant has neither filed such 
agreement, nor has it caused the same to be executed under its seal 
and acknowledged in the manner provided for, but that in fact no 
agreement or certificate of the issue of said preferred stock has ever 
been made and recorded; that complainant relied upon the fact that 
such stock had been issued in pursuance of the understanding men- 
tioned, and believed that ail things necessary to the valid and proper 
issue thereof had been done by the défendant, and did not in fact 
know that ail such steps had not been taken until during the month 
of May, 1908, when by accident he discovered that the défendant had 
failed to exécute and record the certificate or agreement required by 
182 F.— 34 
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the Maryland Code before mentioned, and he was soon thereafter 
advised by the secretary of the défendant that such certificate or 
agreement had not been executed, that officiai claiming that, while 
the said preferred stock had been intended to be "statutory preferred 
stock," such as was aiithorized by section 294 of article 23 of the 
Code of Maryland of 1888, défendant had not executed and recorded 
the agreement required by that statute because the holders and owners 
of ail said preferred stock had expressly waived the right to hâve it 
constitute a lien upon the franchises and property of the défendant, 
or to hâve priority over any subsequently created mortgage or other 
încumbrance, and also that, while the défendant elected and exercised 
the right to issue said preferred stock under the provisions of said 
section, still it did not intend or contract to accord to that stock the 
lien provided for by the statute, and that consequently it did not ex- 
•ercise the right of executing and recording the agreement mentioned. 

Complainant avers: That it is not true that the lien given by law 
■to the preferred stock was waived in favor of ail subséquent creditors, 
secured and unsecured, and insists that the original takers of that 
stock did not waive their right to hâve the same constitute a lien upon 
said franchises and property, and hâve priority over ail subsequently 
icreated mortgages and other incumbrances, but that they waived the 
first lien to which they were entitled upon the franchises and property 
mentioned only in favor of the lien of the mortgage or deed of trust 
securing the first mortgage 5 per cent, gold bonds, dated September 
1, 1894, and the renewals thereof, but in favor of no other lien or 
crédits, whether secured or unsecured. That the claim by défendant 
•that it was not agreed that a lien should be given to the preferred' 
stock is untrue, and that défendant not only intended to issue that 
stock in pursuance of said section 294, but also recognized the exist- 
ence of the lien accorded to it by that section, and required that it 
■be waived in favor of the lien of the mortgage securing the bonds re- 
ferred to, and caused such waiver to be noted upon the stock certifi- 
cates in the words before mentioned. That défendant is guilty of a 
gross fraud upon the rights of complainant and the other owners of 
said preferred stock for the following reasons : First, because defend- 
ant's conduct constitutes a breach of the contract between it and the 
tekers and owners of said stock; second, because having resolved to 
issue said stock, and having in fact issued it in the manner mentioned, 
ît became the duty of the défendant to exécute and record said agree- 
ment in discharge of its duty under the laws of the state of Mary- 
Jand, as well as its duty to the takers and owners of the stock; third, 
because the said stock was issued upon the express and implied rep- 
résentations and agreement mentioned, which were relied upon by 
^complainant and other takers and owners thereof, as constituting a 
lien upon the franchises and property of the défendant, having the 
priority before described. 

Complainant insists that a court of equity bas adéquate power to 
fequire the défendant to do ail such things as are necessary to the 
perfect and lawful issue of said preferred stock, and to that end to 
require it to perform the said contract relating to the stock, and to 
.exécute and record the agreement as provided for by said statute. 
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The défendant in its ansvver admits the allégations of the bill re- 
lating to its incorporation under the Maryland statutes ; admits that 
the Baltimore & Eastern Shore Railroad was organized and operated 
as charged in the bill, and that the suit for foreclosure was instituted, 
but has no knowleclge that it was filed in pursuance of any plan for 
reorganization ; admits the sale of the road and its purchase and con- 
firmation thereof as alleged; admits that ail of the property referred 
to was duly conveyed to it ; and concèdes the regular organization of 
défendant company, but has no knowledge that the same was in exé- 
cution of any agreement of reorganization except such as is found in 
the certificate by which it was organized; claims that it is not and 
could not be bound by the terms of any agreement entered into by 
any persons prior to its formation as a corporation; admits that a 
proposition was made to it by the purchaser of the Baltimore & East- 
ern Shore Railroad to sell to défendant ail of the property purchased 
by him when the assets of that company were sold, and to receive as 
part payment for the same common stock of défendant, which propo- 
sition was accepted and such stock was therefore issued to the pur- 
chaser, who then ofïered to take in payment of the balance due him 
either first mortgage bonds of défendant, or $1,500,000, of preferred 
stock; and défendant dénies that the proceedings then taken by its 
directors were in pursuance of any plan entered into by défendant, 
to or with the bondholders of the Baltimore & Eastern Shore Rail- 
road Company, or in pursuance of any plan or agreement between 
défendant and any person, except the agreement shown by the min- 
utes of the meeting of its directors and its stockholders, which défend- 
ant claimed made record of the fact that the purchaser oiïered said 
property to it for the sum of $3,500,000, agreeing to take in part pay- 
ment 80,000 shares of the fully paid-up capital stock of défendant of 
the par value of $50 each, which was duly accepted and said stock is- 
sued, the purchaser acceptihg the same and receipting for $1,000,000 
on accoùnt of said purchase price, and that the stockholders duly ac- 
cepted the offer of said purchaser to receive in fuU payment of the 
balance due him, $1,500,000 of cumulative 5 per cent, preferred stock, 
and àuthorized certificates to be drawn and delivered therefor, which 
was done, the certificates reading that the company was incorporated 
under the laws of the state of Maryland, that such stock was entitled 
to préférence, and priority over the capital stock of the company, to 
semiannual dividends to be paid out of the net profits of the company 
on the Ist days of March and September in each year at the rate of 
5 per centum per annum, such dividends to be cumulative, and the 
stock to be' entitled to no other share of the profits, the holders of it . 
being entitled ■ to vote at ail meetings of the stockholders and at ail 
élections 'Of the company in the same manner as the holders of the 
capital stock, it being further recited in the certificates that the stock 
was subject orily to the prior lien of a mortgage dated September 1, 
1894, executed to sécure 1,250 $1,000 first mortgage 5 per cent, gold 
bonds, and the renewàls thereof. 

Défendant, further answering, denied that it was or is bound to 
issue any other or différent stock either preferred or common than 
the stock it agreed to' issue as mentioned in the resolutions of its di- 
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rectors and stockholders, and which it avers it did îssue, and denied 
that in and by those proceedings the issue of said preferred stock was 
constituted a lien upon the franchises and property of défendant, and 
that as stich it had priority over any subséquent mortgage or other in- 
cumbrance as claimed by complainant. Défendant admits that the is- 
sue of mortgage bonds of $1,350,000 was duly authorized for the pur- 
pose of providing the means to pay for certain steamboat properties 
purchased by défendant, and admits that the resolutions set forth in 
the bill relating thereto were duly passed, but dénies that it was then 
necessary that they should be passed for the purpose of waiving a 
lien then existing in favor of the preferred stock on the franchises 
and property of défendant, as is charged in the bill, and dénies that 
any such lien in favor of the preferred stock then existed or now ex- 
ists, and avers that the sole purpose of said résolutions was to make 
it clear that the mortgage bonds referred to in them were to be a first 
lien on ail of the property of défendant; the resolutions having been 
passed out of abundant caution only. Défendant admits that ail own- 
ers of the preferred stock subscribed to said resolutions, and that the 
mortgage bonds referred to were and are a first lien upon ail its prop- 
erty and franchises, but dénies that, prior to the subscribing of said 
resolutions by the holders of preferred stock, such stock had a lien 
upon defendant's property and franchises. Purther answering, de- 
fendant dénies that there is any obligation upon it to exécute an agree- 
ment under its seal constituting such preferred stock a lien upon its 
property and franchises, or guaranteeing to the purçhasers of the 
same a perpétuai dividend thereon, or that défendant ever agreed that 
any dividend should be due and payable on the same save and except 
such an amount as might be declared semiannually out of the net 
profits of the company by the directors thereof, not exceeding 5 per 
centum in any one year, and that the true intent and meaning of the 
contract was that the preferred stock should be entitled in préférence 
and priority over the common capital stock of the company, to an 
annual dividend of 5 per centum, if the company should in fact eam 
net profits out of which to pay the same, and that the holders of said 
preferred stock were further entitled, if the company should not make 
profits in any year sufficient to pay the full 5 per cent, dividend on 
its preferred stock, to hâve the dividends so left unpaid paid out of 
the net profits made by the company in future years, and that no divi- 
dend should be paid upon the common stock until ail such accumulated 
unpaid dividends should hâve been paid in full, and défendant avers 
the said preferred stock is entitled to the dividends mentioned, and is 
not entitled to require that the same be secured by any lien upon its 
property and franchises, and admits that it has not filed an agreement 
guaranteeing the perpétuai yearly or semiannual dividend on said 
stock, claiming it was not required so to do. Défendant also sets 
forth that complainant has been one of its stockholders since the year 
1894, and could hâve by the exercise of ordinary diligence informed 
himself long since of ail the matters alleged in his bill, in which it is 
not charged that any of the things so set out were concealed f rom him 
by défendant; hence, as lie has slept on his rights for 14 years, he 
is not now entitled to relief concerning them in a court of equity. 
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To this answer of défendant a gênerai replication was filed by com- 
plainant, and by an order of the court below a spécial examiner was 
appointed to take such dépositions as the parties to this litigation 
might wish to submit. 

On the 5th day of February, 1909, on the pétition of Dwight B. 
Mallory and nine others, holding together 1,094 shares of said prefer- 
red stock, an order was entered in this cause by the court below, mak- 
ing them parties complainant thereto, as if they had been named in 
the original bill. 

The spécial examiner proceeded to take the dépositions of a number 
of witnesses tendered by complainants, which were in due time cer- 
tified to and filed in the court below. 

The défendant took no dépositions, and, the cause having been sub- 
mitted by complainants for final decree, insisted that the allégations 
of the bill had not been sustained by the proof offered, and also that 
the record clearly disclosed that the colict was asked to dispose of a 
controversy in which it was apparent that there was a defect of par- 
ties; the common stockholders as such not having been brought be- 
fore the court and not having been given an opportunity to protect 
their interests. The court below, not being impressed by thèse sug- 
gestions, entered a decree in favor of complainants, fully sustaining 
their contentions, and requiring the défendant to comply with the 
prayers of the bill. From this decree the appeal now to be disposed 
of was allowed. 

There are a number of assignments of error; but the only one in 
fact insisted on by counsel for appellant, and the sole one we will con- 
sider, is that which assigns that the court below erred in entering the 
decree complained of when the holders of the common stock of the 
défendant company were not as such before it. We hâve with a mi- 
nuteness not usually found necessary stated ail of the averments and 
admissions found in the pleadings, from which the necessity for the 
rule which impels the conclusion we reach is shown. The question 
involved is one of practice, and it is not intended by our judgment to 
decree whether or not, if the court below, by its record, had been in 
condition to finally pass upon the questions of fact disposed of by it, 
it erred in entering the decree it did, on the testimony submitted to it. 
We do not now consider the testimony ; we pass upon no questions 
involving the facts of this controversy. The évidence may not be 
changed, by the bringing of additional parties before the court, and 
the final decree herein may be, so far as thèse facts are concerned, 
based on the record now before us; but we are not to présume that 
such will be the case, and we find it to be our duty to see that the par- 
ties whose interests are disposed of by the decree complained of are 
given an opportunity to be heard on the issues joined in this litigation. 
It is a question that may be of vital importance in controversies of 
this character. We hesitate to affirm a decree that adjudicates mat- 
ters relating to the value of the common stock of the appellant corpo- 
ration, when the holders of that stock (none of them) were not given 
a day in court. The decree appealed from declared that the preferred 
stock was validly issued, and that it is entitled to a perpétuai dividend 



534 182 FEDERAL REPORTER. 

of 5 per centum per annum, to be paid out of the net profits of the 
corporation, payable semiannually, before any dividend is distributed 
to any o£ the stockholders other than those holding said preferred 
stock, and also that such stock is entitled to a lien npon the property 
and franchises of the company. The decree in fact relates only to 
questions important to the preferred and common stockholders of the 
corporation. The holders of the preferred stock were before the 
court, the corporation was a défendant, the acts of the corporation 
were drawn in question, and those acts involved directly the interests 
of both the preferred and the com'rnon stockholders created by them. 
The Company represented both classes of stock, and between them 
should bave been, and doubtless was, disinterested and impartial. It 
was not the duty of the company to espouse the cause of the common 
stockholders, nor was it called upon .to sustain the contention of the 
holders of the preferred stock. Surely the company which issues dif- 
férent classes of stock is not to be expected to détermine the contro- 
versies existing between thé holders of such stock, relating to the 
dividends thereon, and to the distributive interests thereof in the as- 
sets of the corporation when it is dissolved. While it is true that a 
corporation in a suit against it represents ail of its stockholders, when 
the claim of the compïainant relates to matters common to ail classes 
of its stockholders, and in which ail hâve a community of interest, 
nevertheless it is also true that where the suit involves a conflict be- 
tween the différent classes of its stockholders, and the main conten- 
tion of the complaint affects the interests of such stockholders in the 
company — as ^ between themselves— then the représentative character 
of the corporation ceases, and thé classes so involved become neces- 
sary parties to the litigation. In this connection we approve and quote 
from a décision of the Circuit Court of Appeals, Eighth Circuit (Wei- 
denfeld v. Northern Pacific Railway Co., 129 Fed. 305, 311, 63 C. C. 
A. 537, 543) : 

"It is true tliat, genernlly spealdng, a corporation is tlie proper repre-wiita- 
tive of ail of its stockholders in a suit, in whicii tlie relief souglit will affect 
each and ail of them in the sauie way and to the samedegree. In one sensé 
ail of the stockholders are the corporation, and the corporate body, as a 
légal entiiy, may be intrnsted wlth the défense of tbose rights which are com- 
mon to ail. Obviously, the very foundatiôn of this rule is a community of 
interest, witli respect of the object of the suit, between tJie corporation and 
ail of its stockholders. But where the gravamen of the complaint consists 
of a vital conflict of interest between the corporation and one or more of 
its stockholders, or betweeii différent ' stockholders, or classes of stockholders, 
the reason for the rule concerning the représentative character of the c-or- 
poration ceases." 

Relating to this question, Judgè Lurtoii, in Taylor v. Southern 
Pacific Railway Co., 122 Fed. (C. C.) 147, 153, said : 

"Tlie second ground for maintaining that the Union Pacific Railroad Com- 
pany is a party by représentation is based upon the -vèry obvions rule that 
the corporation rèprésents its shareholders in the défense of ail suits which 
involve corporate, rights or functions, , But this principle only applies 
. whei;e the matter, Jitigated is a corporate ruatter, as distinct from a right 
which certains only to one in his chai-acter as the owner and holder of par- 
tieular' shares.' Whàt rîght, has thë Southern Pacific Company to conclude 
or affect tlie right of any shareholdër iiJ respect of the ownership or incidents 
of his particular shares? Of what interest is it to the corporation, con- 
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sklered as an eiitity or as a body of stockholders, wliether imrtlcular sliares 
are owned or voted by A., ratlier tlian B., or whether C. Is capable of hold- 
Inj; or votlng shares at ail? It Is a question which may indirectly affect 
other shareholders ; but It Is clearly not a question which concems the cor- 
poration, as such, or any of its funetions. But it has beeu urged that the 
idea of a corporation as a légal enlity separate and apart from the hody of 
persons coniposhig its stockholders is a fiction which should lie isnored when- 
ever used for jiurpoups not withiii the intcnt of the device, and that in a case 
lilve this a suit against the corporation shonld he rc^arded as a suit against 
cveiT corporator, and thcrcfore a suit to wiiich tlip T'nion l'acifie Railroad 
Comjiany is a piirty hy représentation. If the issue ni.ade with the T'nion 
Pacific Railroad Company in its character as s-tockholder of tlie Southern 
Pacifie was one which was conimon to ail the sloclchoUlers. tliere would be 
sonie room for regarding the litiaation as involving a corporate niatter, in- 
terest. or function. Bat the qnestioii niade is ono which does not apply to 
tlie stockholders af< a body. Its solution dei)cuds absolutely upou a state of 
facts peculiar to the jiarticular stockholder. and its décision will affect di- 
reetly the i)roperty riglits of tliat ownor aloiie, and does not directly concern 
any other stockholder as such. A .iudgment or decree against a corporation 
in respect to coriwrate mattcrs nocessarily binds its meniters, in the absence 
■of fraud. bewiuse. as stated by Fulier, C. .T., in Ilawkins v. Glenn, 131 U. 
S. 810, 332 [9 Sup. Ct. 730.743 (33 K Ed. 184)1, 'this is involved in the contract 
■created in beconnisg a stockholder.' No sucli reason exists when the judg- 
ment or decree against the corporation does not involve some co^KU-ate duty, 
obligation, or function, but affects alone the contract rights of a particnlat 
■stockholder, as against tlie other members of the corporation. The shares 
of stock which it is sought to disfranchise are the eortwrate property of the 
Union Pacific Railroad Company. The corporation itself is therefore an in- 
dispensable party to any suit which affeetsi its corporate rights to owu, hold, 
or vote such shares, for any decree niade with référence to shares so owned 
inust be effective to oiierate upou the owners. St. Louis Ry. Co. v. Wilson, 
114 U. S. 60, G2 [5 Surn Ct. 738, 2!) L. Ed. fifll ; Swan Land & Cattle Co. v. 
B\-ank, 148 U. S. WS, CIO, 611 [1?. Sup. Ct. C!)l, 37 L. Ed. 577]." 

In City of Wheeling v. Mayor and City Council of Baltimore et al., 
1 Hughes, 90, 95, Fed, Cas. No. l?,-502, a controversy existed be- 
tvveen the said city and other owners of the stock of the Baltimore & 
Ohio Railroad Company, and the mayor and city covmcil of Balti- 
more also holders of said stock, the question being whether stock into 
which certificates of indebtedness issued by that company had been 
converted had a right to vote in the élection of directors, and the city 
of Wheeling controverting such right and the mayor and city council 
of Baltimore insisting upon it. The railroad company filed no answer, 
and when the case came on to be heard the court held : 

"And inasmuch as the facts of the case show that there are three classes 
of stockholders in the Baltimore & OUio Itailroad Company, whose interests 
in référence to this controversy are in conflict, there is wisdom in the course 
pursued by the président and directors of the company. They could not with 
propriety take sides with elLher class of stockholders. For tliis reason, if 
for none other, the private stockholders shonld be permitted to file a bill 
in their own nauie, to bave this controversy 'betweeu themselves and the 
other stockholders of the comiiany finally decided, and to obtain such re- 
lief in the preuiises to which they may show tliemselves entitled." 

Reaching the conclusion we do, that the holders of the common 
stock — one or more of such stockholders — should hâve been joined 
with the défendant below, and finding as we do that the decree com- 
plained of matcrially involves the interests of such shareholders, it 
follows, because of the well-established rule that no court can déter- 
mine as to the rights of any party not before it, either actually or con- 
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structively, that the decree must be reversed. In the controversy 
raised b}^ the complainants the company did not represent the common 
stockholders, and it is not in fact greatly concerned in it, nor essen- 
tialiy affected by the decree. That the stock was duly issued is not 
controverted ; the insistence being not as to its issue or the legality 
thereof, but as to whether or not one class.of tbe stockhoklers bas a 
lien in préférence to the other on the franchises and assets of the corn- 
pany. 

We are unable to agrée with the court below that the appellees did 
not ask for a decree in dérogation of the interests of the coMmoa, 
stockholders of the company. While it is true that by the bill the at- 
tempt is made to show that the corporation agreed soon after it was 
organized to exécute an agreement guaranteeing certain rights to the 
purchasers of the preferred stock, which claim is sustained by the de- 
cree, surely it must be admitted that such adjudication in favor of 
complainants greatly increases the value of the preferred stock, and 
by so doing materially decreases the value of the common stock as it 
has been held since it was issued in the year 1894. Most undoubtedly 
if the corporation did, with the assent of ail its stockholders, agrée to 
make and record the agreement referred to, it should be required to 
do so; but, before such requirement is made, ail parties interested in 
the matters pertaining to it, and especially those whose stock will 
likely be seriously affected by it, should by the principle of due pro- 
cess of law be made parties to the litigation by virtue of which such 
requirement is decreed. 

The decree appealed from will be reversed, and the cause will be 
remanded, with permission to the appellees to make the common 
stockholders of the appellant — or some proper représentatives of them 
— joint défendants with the défendant below, with the further direc- 
tion that if the complainant below déclines or neglects so to do that 
the bill be dismissed. 

Reversed. 

KELLER, District Judge (dissenting). I am strongly of the opin- 
ion that the decree of the Circuit Court should be affirmed. 

It is beyond question, in my judgment, that ail the proceedings un- 
der which the preferred stock in this case was issued contemplated 
that the holders thereof should bave and possess a lien on the assets 
of the company. Ail of the proceedings recited in the record bear 
witness to this. 

In the agreement entered into between the Bondholders' Committee 
of the Baltimore & Eastern Shore Railroad Company and Mr. John 
E. Searles, found on page 93 et seq. of the record, the first paragraph 
of the agreement proper is as foUows: 

"First. The party of the second part uudertakes and agrées to purchase 
and acquire the propertles of the Baltimore and Eastern Shore Railroad 
Company and the Choptank Steamboat Company and to consolida te thesamë 
with the propertles of the Maryland Steamboat Company and the Eastern 
Shore Steamboat Company and for that purpose to organiza a corporation un- 
der the laws of the atate of Maryland to acquire and take over and operate 
ail of said propertles to be Consolidated thereunder. The corporation so to 
be formed shall hâve $1,000,000 of common stock and shall hâve an issue 
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of $1,500,000 of cumulative flve per cent, preferred stock and shall Issne $1,- 
250,000 forty year five per cent, gold Iwnds secnred by a moftprage of ail its 
franchises iuid !u-o]>erty. t>ie Jicti of irhich fthall bc arrangcd to be supcrior 
to tliat of tJie preferred stocke." (Itallcs mine.) 

It is to be observed that the agreement provided for the formation 
of a corporation undcr the laws of the state of Maryland, and that 
said corporation should bave "an issue of $1,500,000 of cumulative fîve 
per cent, preferred stock." The certificate of incorporation of the 
Baltimore, Chesapeake & Atlantic Railway Compan^^, organized in ac- 
cordance with this agreement, is found on pages 18 and 19 of the rec- 
ord, and simply provides for a capital stock of $1,000,000. 

This stock was issued to Nicholas P. Bond and associâtes in part 
payment for property valued at $2,500,000 sold to the company by 
said Bond and associâtes, and said Bond and associâtes offered to take 
for the balance due them "either $1,500,000 of the 5 per cent, mort- 
gage bonds, at par, or an equal amount of a preferred stock entitled 
to a cumulative préférence of 5 per cent, out of the profits of the cor- 
poration." (Record, p. 165.) 

When this offer was made at the meeting of stockholders held on 
3d of August, 1894, the following resolution was offered and unani- 
mously adopted (Record, pp. 165, 1G6): 

"Resolved that having considered the jn-oposition made by Nicholas P. 
Bond to reeeiye In full payment of the balance due, either one million, five 
hundred thousand dollars in five per cent. borwTs of this company at par, or 
one million five hundred thousand dollars in flve per cent, cumulative pre- 
ferred stock at par ; and being advised that this company bas power to make 
and issue bomls in such amount or amounts as it may deem expédient, and 
that It has power to issue preferred stock in place of issuing the said bonds, 

"Resolved that this company do issue to Nicholas P. Bond in full payment 
of purchase money due hlm, one million five hundred thousand dollars of 
cumulative five per cent, preferred stock, and that certiflicates therefor be 
drawn in such form as shall be approved by counsel of this company and 
accepted by the board of directors." 

That the stock thus provided for was intended to be issued and was 
issued under the provisions of existing law, and was understood to 
hâve and did bave a lien upon the property of the corporation, I think 
is abundantly shown by the facts : First, that at a meeting of the 
stockholders held on the following day (September 1, 1894) it was 
thought necessary to get the unanimous consent of the holders of 
every share of preferred stock, to the exécution and delivery of "the 
mortgage submitted to us, with the full understanding that the same 
is and shall be a first lien on ail the property of the Baltimore, Chesa- 
peake & Atlantic Railway Company now held by it or hereafter to be 
acquired" ; and, second, that it was thought necessary to get like 
unanimous consent to the following resolution: 

"Resolved (2) that we do agrée that in each certificate of preferred stock 
now or hereafter Issued there shall be stamped or inserted substantially the fol- 
lowing words: 'This stock is subject only to the prior lien of a mortgage 
dated this first day of September, 1894, exeeuted to secure twelve hundred 
and flfty, one thousand dollar, flrst mortgage five per cent, gold bonds, and 
the renewals and extensions thereof .' " 

What do thèse provisions mean if they do not mean that the agree- 
ment made by the common stockholders contemplated that this pre- 
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ferred stock should hâve the lien provided for by the statute? If it 
did not hâve a hen, no unanimous consent was necessary for the issu- 
ance of the mortgage bonds ; nor was there any propriety or purpose 
in inserting in the certificates that "this stock is subject only to the 
prior Hen" of said mortgage. If the stock was not to hâve a lien, why 
use the expression "prior lein" ? 

Thèse questions invite an examination of the statute of Maryland 
in, force at the time, applicable to the issue of preferred stock "in 
place of bonds" by a company ail of whose authorized capital stock 
was then issued and outstanding. 

This stock was issued under the provisions of section 408 of article 
33 of the Maryland Code. This must be true because. having ail of 
its authorized capital stock already issued and outstanding, it was only 
by virtue of that provision that the company had any authority to 
issue additional stock of any description, and the stock so issued had 
to be of the description mentioned in that section. One of the attri- 
butes of the stock therein provided for is that; 

"The said preferred stock ahall be and constitute a lien on tUe franchises 
and property of sueh coriwration, and hâve priority over auy subsequently 
created mortgage or other incnmbraiice." 

In the light of this provision, and in view of the fact that this stock 
was authorized on August 31, 1894, the necessity for the agreement 
of September 1, 1894, by thèse stockholders to subordinate their lien 
to that of the $1,250,000 mortgage of that date, becomes readily un- 
derstood. But for that agreement the lien of the stock would bave 
had priority over that of the mortgage as to any one with notice. 

And hère we come to the only purpose and use of the provision in 
the Maryland statute for the exécution, acknowledgment, and recorda- 
tion of the corporate agreement imder seal therein provided for. As 
against the corporation and ail its common stockholders the agree- 
ment and the issue of the stock afïords ail the remedy needed ; but as 
against subséquent lien creditors this provision of the law is impor- 
tant to be carried out, and that was the purpose of this bill. 

That the failure to acknowledge and record the agreement provided 
for in- the Maryland law was either the resuit of an oversight or of 
barefaced treachery will not admit of a doubt. That stock carrying a 
lien only inferior to that of the $1,250,000 of first mortgage bonds 
was the considération for which the company was to receive, and did 
receive, the property of the Baltimore & Eastern Shore Railroad 
Company and the Choptank Steamboat Company, valued at $3,500,- 
000, is shown by the original agreement for the consolidation (page 94, 
Record), as well as by the actual steps taken thereafter by the cqm- 
pany when organized. 

If I am correct in my strong conviction that ail the évidence in the 
case shows that the contract for the issue of this preferred stock con- 
templated stock clothed with ail the attributes of the Maryland stat- 
utory preferred stock, then I cannot see how the présence in this suit 
of any common stockholders is either necessary, or indeed even 
proper. The action of the company in whatever it did agrée tO' do 
was corporate action, assented to by the holder of every corporate 
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share of its common stock, and every such stockholder and the subsé- 
quent transférée of every such holder is bound by vvhat was then law- 
fuUy agreed to. Indeed, the authorities go much further than this. 
See the discussion in Clark & Marshall on Private Corporations, §§ 
563, 569, 570, and cases there cited. 

The fact is that this statutory so-called preferred stock is entirely 
governed by the statute, and the holders of it occupy, in some aspects, 
the relation of creditors of the corporation. 

In the case of Heller v. Marine Bank, 89 Md. 602, 43 Atl. 800, 45 
L. R. A. 438, ?3 Am. St. Rep. 212, Chief Judge McSherry, discussing 
the changes introduced by the amendment of 1880 (Acts 1880, c. 474), 
déclares that the new law had radically changed what had formerly 
been described as "preferred stock" under the statute of 1868 (Acts 
1868, c. 471), and had clothed it with différent attributes. He says : 

"Preferred stock, under the act of 180^. had no lien whatever; this statu- 
tory preferred stock under the aftt of 3880, 'the said preferred stock,' has a 
lien on the franchises and property ; preferred stock under the act of 1808 
had no priority over creditors; this statutory preferred stock, under the 
act of 1880, has priority over subséquent niortgages and incumbrances." 

See section 417 C, Clark & Marshall on Private Corporations, in 
which this statute is discussed as well as the case of Heller v. Marine 
Bank. The authors conclude: 

"Such stock is not ordinary preferred stock, nor, technically, is it preferred 
.stock at ail, and, therefore, it is not governed by the ordinary rules. It is 
sui generis, and the rights of the holders are detcruilned by the statute." 

On this branch of the subject I cannot do better than to quote from 
the opinion of the learned judge of the Circuit Court: 

"The stockholders are coustructively hère when the corporation is hère In 
court. It is not attenipted to hâve the court decree lu dérogation of their 
rights, but it is attenipted to decree that the eorrio ration did agrée and was 
bound at the inception of its existence to exécute an agreenient under seal 
and duly acknowledged guaranteeing certain rights to purchasers of or sub- 
•scribers to such preferred stock. Statutory preferred stockholders are eutitled 
to this muniment of title because, under the Jlaryland statute, it is made 
the duty of every corporation issuing preferred stock under the provisions 
of the statute to exécute it, and the failure of a corporation to furnish it is a 
failure of the corporation to do what the law enaets it shall do. 

'ïhere niay be issues of preferred stock to which this provision of this 
law is not applicable. But that is in dérogation of rights given by the stat- 
ute, and it niu.st be made to appear that such was the agreenient of the 
parties ; but in this case, on the contrary, ail the évidence tends to show that 
in the incerition of this corporation it was the intention and design of the 
parties who pronioted it that they should buy the property and should pay 
for it by the issue of inortgage tionds or preferred stock and by the issue 
of coninion stock, so that it was part of the original intention of the parties 
promotiiig the organiKutiou of this Company that this preferred stock in 
lieu of so much of inortgage bonds should issue, and it was to be issued in 
conforniity with the law given by section 408 of article 23." 
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MOORH V. SMITH et al. 

(Circuit Court of Appeals, Nlntli Circuit. October 10, 1910.) 

No. 1,8,30. 

1. GuAKDi.\N AND Waed (§ 64*) — Care OF Wabd's Pbopekty— Peesokai. Ubi: 

op Fonds. 

A guardian bas uo légal right to use his ward's money to pay hls own 
debtis even though he expeets to returii it. 

[Ed. Note. — ^For otlier cases, see Guardian and Wàrd, Cent. Dig. §§ 
284-299; D«c. Dig. § 64.*] 

2. ElXECUTOBS and Adminisïbatoks (§ 379*) — Sale or Pboperty bt Execc- 

TOR— Validity— Suit to Set Aside. 

Complainant'.s fatber and défendant, who were brothers, were joint 
owncrs of a sheep ranch, and organized a corporation to which they 
conveyed the property, the stock being issued to them in about equal 
amounts. Complainant's fatber died leavlng his property by will to his 
tbree minor children, and malùng bis nephew who was a lawyer his 
exécuter. Tbe exécuter obtained an order of court authoriKing him to 
sell the stock of the estate in the sheep eompany at net less than $75,000. 
and he and défendant endeavored to sell the property as a whole but 
without success. Subsequently défendant bought tbe stock owned by 
the estate from the exécuter for $85.000, borrowing the money to pay for 
the same from a bank. The sale ^vas conflrmed, and at the same time 
défendant was appeinted guardian fer the miuor heirs, and en receiv- 
ing the money from the exécuter used it in paying his notes te the bank. 
More tban a year later he obtained an order permittlng him to borrow 
the money of his wards by paying interest fréta that time, but witbout 
disclosing to the court the fact that he had previously appropriated it 
to his own use. During the most of the guardiansbip the nephew acted 
as his attorney. Held, that his use of the money of his wards net only 
was ^illégal, but that, en the évidence, the transaction by wliich their 
stock in the sheep compahy was sold was fraudulent as against them, 
and that cemplainant was entitled to hâve the same as to her set aside 
and to an aceounting. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
t>ig. § 1546; Dec. Dig. § 379.*] 

/^tppeal from the Circuit Court of the United States for the District 
of Montana. , ., , 

Suit in equity by Nellie Mae Moore ao-ainst John M. Smith, Na- 
poléon B. Smith, and Smith Bros. Sheep Company, a corporation, and 
Mary M. Smith as executrix ofthe estate of John M. Smith, deceased, 
substituted as défendant for the défendant John M. Smith. Decree 
for défendants, and coraplainant appeals. Reversed. 

The record shows that for many years John M. Smith and William A. 
Smith, who were brothers, were the owners ef a large amount of land in the 
State of Montana, upen which they carried en the sheep, cattle, and herse 
business. At flrst they managed the business themselves, but in 1890 they 
organized a corporation under the laws of Montana, uuder the name of Smith 
Bros. Sheep Company, to which corporation they conveyed ail of their prop- 
erty. Each of them was married, and to the wife of each vî^as given 5,000 
shares of the capital stock ef the eompany, which amounted to 250,000 shares. 
The remainder of the stock was divided equally between the brothers. The 
wife of William A. Smith deserted him in 1891, leavlng three small children 
■^the oldest a boy then seveu years old, and two youuger girls, the older of 

•For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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whom was the coniplainsuit in tliis case autl Is the appellant hère. Thèse 
children William A. Smith subsequently sent to live with thelr aunt, a Mrs. 
lleyiiolds, il! Oliio, who was a sister of the two brothers. Napoléon B. Smith, 
who was thelr nepliew, was an attorney at law reslding at White Sulphur 
Sprlngs, Meagher county, Mont., In whlch eouuty most of the property of the 
brothers was situated. and In whieh they both reslded. William A. Smith 
died there on February 13, 1897, and on hls deathbed made hls wlll, whlch 
was drawn by Napoléon B. Smith, by wlilch wlll he left ail of his estate to 
hls three children and appointed his said nephew exécuter thereof. 

During the course of hls examlnation as a witness, John M. Smith was 
asked what, if any, request hls brother William made of hlm in hls last ill- 
ness regarding hls children, and answered: "A. The last words that he sald 
to me was 'N. B. Smith is my administrator, and he wll) attend to the affairs 
In that way, and I want you to look after the interests of my children.' 
Thcse were the dylng words that he said. Q. And did you say you would? 
À. I said I would, and I hâve, faithfully." At the time of his death William 
A. Smith was the owner of 122,950 shares of the stock of the Smith Bros. 
Sheep Company- — John M. Smith then owning a majority of the stock. 

The case shows that John M. Smith was hiniself then in poor health, as 
was his wlfe, and that In conséquence he si'ent much of his time at Pasa- 
dena, Cal., where he was at the time of much of the correspondence herein- 
after referred to. Some time after the business was incorporated one Mc- 
Naught, who was a brother-in-law of John M. Smith, bocanie manaijer of the 
proi;erty under tlie supervision and direction of tlie latter. The will of 
William A. Smith was admitted to probate. and Napoléon B. Smith became 
executor of his estate. After the death of William A. Snnth, and beeause 
of the âge and poor health of John M. Smith, and perhaps for other reasons, 
both .John M. Smith and the executor became désirons of selling the whole 
property. A sale by .Tohn M. Snnth of his majority of the stock to a stranger 
might hâve worked to the in.iury of the niinority interest of the children of 
the deceased William A. Smith, so that both .lohn M. Smith and the executor 
of the estate of William A. Smith became désirons that both Interests be 
sold together. Repeated efforts In that behalf failed of accomplishment. 

On the 23d of November, 1897, McNaught asked for an option of purchase, 
to run until the end of the year, on ail of the property, free of debts, exeept 
future payments on certain railroad land contracts, on which application J. 
M. Smith endorsed this: 

"My flguers is two hunderd and twenty thousend $220000 Subject to the 
aprovel of Mary Smith (wife of John M. Smith) & N. B. Smith to date from 
Jan 1" 1802 time to complète sale about to the 10 of Jan. 1808. J. M. Smith." 

The executor of the estate of William A. Smith indorsed thereon the fol- 
io wing: 

"In case a buyer can be found for the property at the amount above stated 
I will immediately make application to the District Court of Meagher Coun- 
ty. Montana, to sell the interest of the Estate of W. A. Smith, deceased, in 
said property at the rate above stated. [Signed] N. B. Smith." 

The évidence shows that the executor regarded the estimate of John M. 
Smith as to the value of the property at the time too high, as dld others. 

On the 14th of December, 1897, John M. Smith wrote a letter from Mar- 
tinsdale, Mont., to the executor, whlch reads in part as foUows: 

"N. B. Smith Der Sir & Nefne. * * * Mr. McNaught is back from 
Helena he could not get a party to take hold of the property, but I thlnk 
the chance will be better next sommer I want to sell out so as to go some 
plase that I can be with my famley & can send Stanely [his son] to sehool 
as long as I hold it I ean't be sadesfled away from it & I dont want to sell 
out & leave the ehildrens interest in it I think the coming year will be the 
time to let gow of the intire plant you can at the next turm get a permit 
to sell wllls ÏTitrest at anney time that we can get fair value for it then we 
can go ahead with it when the opertunity Shows up I think it will be well 
to arange that the next turm of Court I dont think that we will sell much 
befoar next July or Auges but I dew want to sell as soon as we can to ad- 
vantage if I was yong I would not cair to sell for It is a good property well 
mauaged at what I ask for it." 
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The record shows that on the 24th day of January, 1898, the Judge of the 
probate court made an order based upon the application of the exécuter, au- 
thorizing hlm to sell ail of the 122,950 shares of the stock of the eompany 
helonging to the estate of William A. Smith, deceased, "at private sale, and 
without prevlous notice, provlded that sald Personal property be sold at a 
sum not le!ss than seventy-flve thousand dollars, and may indorse said stock 
for the purpose of said sale, and may do ail other acts and things requlsite 
and necessary to transfer ail of the Interest of said estate In and to said 
stock and the property represented by sald stock. That said stock be présent 
at the time of said sale, and that sald executor présent to this court at the 
next term thereof after such sale, an account of sale, verifled by his afH- 
davit." 

On the 19th of the foUowIng March, John M. Smith wrote a letter from 
Helena, Mont., to the executor, which is in part as follows: 

"Mr. N. B. Smith Dear Nefue I wish to get the least price that you can ex- 
cep for the children stalk [stock] I may hâve to dew some figuerlng to sell 
the Plant & in case I knawd fest how much I could drop and pay ail debts 
it would give me a chance to handel my self what would you give me a 
opten on the Stock after the debts Is payed I think you said the order was 
for you to sell for $75,000 but we thlnk we can dew better then that I think 
I can get them 80 or 85000 out it clear for them now can you name enney 
price that would soat you to give a opchen on so I might hâve a maregen 

to mark [work] on think the matter over & let me know (Signed) J. M. 

Smith." 

On March 25 th, 1898, the executor replled as follows: 
"Office of N. B. Smith, County Attorney, Meagher County. 

"White Sulphur Springs, Mont. March 25th, 1898. 

"Dear Uncle: Tour letter In regard to the stock of the estate came to hand. 
I bave been thinking over the matter. I thinlc rather than see a sale go 
bye I would be willing to take eighty-five thousand dollars for the stock. 
I want to do what is fair by the estate and also by you. I want to see a sale 
go through in some shape, but at the same tinie I want to do the best I can 
for the estate. I would want the eighty-five thousand dollars alone for the 
stock, and the party who gets the stock to pay ail the debts of the Company, 
and also that the sheep eompany cancel whatever debts it might hâve agalnst 
the Alice or Blackhawk Mining Companies. Yours truly, [Signed] N. M. 
Smith." 

July 2, 1808, John M. Smith wrote to the executor as follows: 

"Smiths Kanch July 2 1898. 
"N. B. Smith Dear Nefue 

"I hâve bin flgerln Since you laft on this Sheep Sale you know that our 
Judgment difers as to the value of the property you being willen to take less 
then would sadesfy me & thaught that you would rether than miss a sail 
would take $80000 for the pert you represent rether then miss a sail It was 
on that bases that I made my offer to Me My offer gave me a maregen that 
would sadesfy me but if I dont hâve a small margen it cuts me down so low 
that I dont féal sadesflged if I had made my flgers with the intent of giving 
you the benefit of my Judgement I should hâve plase my flgers higer then I 
did so you can see that your estemate throwd me off in niy calculation & will 
bring me out with less money thçn is sadesfactery to me & Mary I told her 
as you was willing to take less then I thought the stock worth & I was 
willing to take 80000 that I would hâve a margin to work on & bost my offer 
acorded now under theas circumstances I think you can afoard to take 
.$84000 as your flgers estemate 85000 now if I can hâve a small margen to 
work on as I dont know Jest what it will take to Squair ail debts but I think 
if I can get yours at 84,000 that I will still hâve a Small margein to work 
on if this deel goes but I would not be sadesfied to take the offer & dévide equel 
as our .Tudgement difered as to value I made the offer below what I should 
hâve done if I had not had some aserence that you would take 80000 for 
the interst now if you think you can take 84000 I thlnk that will be be very 
close to to it if the sail goes if you cant aford to take that Mary may not 
sell her stock & that will spoil the sale if enny can be made atail. let me 
know at once So I can calculât acorden. Your uncel, John M. Smith." 

"If we dont sell this time we may get that much." 
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December 30, 1898, came without the effecting of any sale, although 
strenuous efforts in that behalf were made by John M. Smith (to one Mlles, 
among others) as well as by McNaught. On the day last mentioned Henry 
Neill made to the exécuter the cash offer of elghty thousand dollars for the 
stock belonging to the estate. The next day the executor wrote to John M. 
Smith this letter: 
"Office of N. B. Smith, County Attorney, Meagher County. 

"White Sulphur Springs, Mont., I>ec. ?,^ st. 1S9S. 

"Dear Uncle: Neill of Helena vvas in to see me yesterday in resard to the 
ranch property. He wanted an option on my interest. I told him I could 
not give It at this time as I had let you hâve an option. If you are figuring 
on Miles making a trade I think you had better look for other parties. Neill 
thinks he can sell the property. I am very anxious to do soniething with 
the property as I feel that the estate is going to lose money by holding it. 
Heitman and Danzer hâve a large number of sheep feeding in east and it is 
the prevailing opinion of those who know that they vt'ill lo.se from 50 cents 
to a dollar a head on the transaction. Neill sald he would niake me a cash 
offer of 180000.00 for the estate's interest in the property. If you will make 
me a cash offer of .$85000.00 you can hâve the property. I told Neill I would 
not make such an otïer. McNaught writes me that you now owe the Com- 
pany $13839.35, and that the Company will hâve to commence borrowing 
money. If you do not take the stock it would be your duty to put your note 
in to the Company for the amount so that the Company could raise the 
money on the same to carry on the business. Under our law the only way 
money can be drawn out of a eonipany by a stockholder is by declarlng so 
much dividend on each share of stock. I do not make the suggestion to hurt 
j'our feelings, but you know yourself that such large transaction should not 
be carried on in such a loose way. Please let me hear from you in the mat- 
ter. We are ail well. I wish you ail a happy new year. I got a letter from 
Barnes at your place. Give ail the Montana people my best regards. Your 
nephevv." 

On the 14th of January, 1899, John JI. Smith wrote to Mr. George L. Ramsey, 
cashier of the Union Bank & Trust Company, Helena, Mont., this letter: 

"l'asadena, Cal., Jan. 14, 1899. 
"Mr. George L. Ramsey Helena Mont. 

"Would your bank lone niuty thousand dollars to me & take the entire 
stock of the Smith Bros Sheep Co as security. 

"I conslder it gilt edge I am about to buy the estâtes intrest I will onley 
want it ontell I can make a sale of tlie property perheps 4 or 5 mouths 
Wire me your lowest rate of Intrest & if can get It wire at my expence 
ail the Compny owes is the $2000 — that I sent the Note for the othr day 
Yeus Truely J M Smith." 

Two days thereafter, to wit, January 16, 1899, John M. Smith wrote from 
Pasadena, Cal., to the executor at White Sulphur Springs, Mont., as fol- 
io ws: 

"N B Smith Dear Nefue W S Springs I wired you that I would except your 
offer for the Stock of the Sheep plant beloning to the children I bave not herd 
from Miles yet if he makes a raise I will pay you the $90000 If he fails I 
will give you the $85000 that you aske you of corse would put it in gove- 
mont bonds if you had it now to make things safe & you be absolutly safe 
I will give you ail of the Sheep Company Stock to hold as security for the 
paymeut of the $85000 & I will pay the same interst that you would get 
on Gov bonds & pay you 3 times per year ontill I can sell out to advantage 
■then you will be safe & if enny one is looser it will be me & I am willing 
to take the chances they never will be a time but what the hole business 
will bee the best of security for that amount but I dont intend to hold It 
very long at enny time that I can make a good sale I will pay off your 
$85000 I think this the best way for us to close up business I intend never 
to run less than 40000 head of sheep on the ranch as long as I hâve euny- 
thing to dew wIth it by you holding ail the stock as Security no one could 
com in ontlU your Note is payed flrst I never tried to get in de!)t much 
enny more as I intend to keep close payed up ail land payments & Taxes 
& keep the Smith Bros Sheep Co Cr as good as it bas always bia you can 
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get up the papers so you ar safe & at the same time glves me a chance to 
handel my self to advantage if Miles falls you & Mack can fix things so 

you can 
that I will not hâve to corne ontill Apr or May or may -Jte» Send the 
papers down hear for I and Mary to signe I will pay ail reveuew Stamps 
required I don't think you will bave to pay taxes on the $85000 while it 
is repsented by the Smith Bros. Sheep Oo Stok as I hâve to pay on ail 
the property if you did hâve to pay taxes I will agrée to pay it for you 
So it will leave it just the same as gov bonds now I hope you will consider 
this & after Feb the flrst proceed to fix up the papers or soaner if you 
wish I could Borrpw the money of the Bank at flelena by giving the 
sae seciorty but I would soaner deel with you & you ar jest as safe aa 
tho you had gov bonds let me hear from you at once & oblige Your uncel 
John." 

On the same day, to wit, January 16, 1899, the executor wrote from 
White Sulphur Springs, Mont., to John M. Smith at Pasadena, Cal., the fol- 
lowing letter: 
"Office of N. B. Smith, Couuty Attorney, Meagher Oounty. 

"White Sulphur Springs, Mont., Jan 16th, 1809. 
"John M. Smith, Pasadena, Cal. 

"Uear Uncle: Your telegrain came to hand in which you said you would 
take the stock. I want a clear understauding with you, so that there may 
tie no hereafter in the matter. It is uuderstood tliat I am to get eighty- 
âve thousand dollars for the stock and the estate is to hâve that and not 
■owe the Company anything for money advanced for uncle Bill's estate, 
Mack wrote me the other day about the four hundred dollars you were to 
pay, but I wlU make no claim as to that if you take the property at the 
above figures. You had better pay a portion down and then I will make 
the return to the court, and if the Court approves the sale, of which I 
hâve no doubt, I will want the remainder of the money. Please let me 
hear from you at once In the matter. Yours Truly, W. B. Smith." 

ïhe record shows that ou the 20th of January, 1899, the executor wrote 
to John M. Smith a letter which In soine way disappeared, and is not pro- 
duced. Before it could hâve been réceived at Pasadena, Cal., John M. 
Smith wrote from that place to the executor this letter: 

"Pasadena Cal Jan 22 1899 

"N. B. Smith Dear Nef ue I réceived yours of the 16 in reply to my tele- 
gram I had written 2 letters that you hâve no dout receved befoar this 
in which I asked turms but hâve not herd from ether yet it dout look as 
tho Miles is going to make a deei. I now will ask you the amount you 
wish me to pay down ou the property & what interst you want on the bal- 
ence I will take the asiates Stock at the $85000 and no claim on the astate 
for enny money advanced it at enny time tell me the least you will take 
as a down pay ment & what time you will give on the balence & & what 
interst ontill payed & you hold ail the property as seeurty I made you a 
jDropersition in my last but don't kuow how it will soat you pleas give me 
yours best turms as soan as you get this and I wlU arange to meet it on 
the $85000 bases Yours ïruly Your uncle John. 

"I think the Coart will aprove of the Seeurty & ofCer for the balence ï 
know your Bondsman would I dont think that it will take me longer then 
May the first to make some turn So I will get the balence for you." 

On the 21st of January, 1899, Mr. Ramsey, cashler of the Union Bank & 
Trust Company, of Helena, Mont., wrote this letter to John M. Shiith: 
"Mr. J. M. Smith, Pasadena, California. 

"Dear Sir: In response to your favor of the 14th, we hâve wired you 
today that we would make the loan of $90,000 at 9% Interest. We suggested 
in the telegram, however, that the offer to make would be based upon 
whether or not you should use the money at once. Unless you could take 
it right away, we would not, of course, want to carry so large a sum hère 
for any particular length of time, awaiting investment. I really hope you 
will be able to use it. If you hâve not telegraphed us at the time this let- 
ter reaches you of your conclusion as to whether or not you can use the 
jiioiioi, we want to ask you to do so, as the loan is a large one and we 
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might hâve to loan the funds elsewhere, which we would not do, In anticipa- 
tion of yoiir possible call for thèse funds. Yours respectfully, George L«. 
Ramsey, Casliier." 

That John M. Smith replied by wire to the letter last quoted that he dld 
not want the money, is shown by this letter from Kamsey of date January 
28th, 1899: 

"January 28, 1899. 
"Mr. John M. Smith, Pasadena, Cal. 

"Dear Sir: TVe now hâve your telegram reading: 'Do not want money' 
which is interpreted to meau that you are not in a position to use the 
oiouey just at the présent time. But that you niay possibly désire to later. 
ït our surmise Is correct, I beg to advise you that ■ne will be glad to fig- 
«••e with you whenever you are rcady ; but we would not of course want 
to Dromise so large an amount of money at any time in the future as it 
is a considérable sum and we may hâve to invest it elsewhere. Just at this 
time we would be very glad to make the loan and it is possible we may be 
In the same position whenever you get ready. Yours respectfully, George 
11. Ramsey, Cashier." 

January 24, 1899, the executor wrote to John M. Smith at Pasadena, Càl., 
as follows: 
"N. B. Smith, County Attorney, Meagher County. 

"White Sulphur Springs, Mont., Jan. 24th, 1899. 
"3. M. Smith, Pasadena, California. 

"Dear Uncle: Your letter of the 16th of Jan. came to hand. I can not 
Bell the way you indicated. The ouly way I can sell is for cash down. If 
you are appointed Guardian of the children then I could turn the money 
over to you. As I told you ail the tinia 1 hâve no riglit to sell on crédit. 
You had better forward me a draft for ten thousand and then I will file 
the pétition, and on the approval of snle by the Court the balance nan be 
paid. ïhe olïer that I had was a cash down offer. If you but [buy] the stock 
the Company eau run on just the same and I can aet as one of the trustées 
as I hâve some stock in my own name. Give my love to ail. Yours, etc." 

Befcre the letter last quoted could hâve beeu received, John M. Smith 
wrote from Pasadena to the executor as follows: 

"Pasadena, Cal., Jan. 27. 
"N. B. Smith: 

"Dear Nefue: I reeeved yous of the 20 & I think your plan good I will 
take steps to get the ten thousend down payment & we will proeeed to 
husiness at <>rce I will Write to the Bank & arange for the money if you 
hâve me apointed garden for the Children as soon as I as sell ont I uou 
& ["wan to," according to original exhibit] Invest In Gove bonds ail thair 
money and also my one as I dont intend to try to dew anny buisness after 
I sell out & I fully intend to let goew this spring I think your sugjestion a 
good one I think I should hâve the children corne out hear the schools is 
first cJas & the climat is good also good society Yous Treuly J. M. Smith." 
"will wright agane soon." 

On the same day, to wit, January 27, 1899, John M. Smith wrote from Pas- 
adena, Cal., to Ramsey, this letter: 

"Pasadena Cal Jan 27, 99. 
"G L Ramsy Helena Mont 

"I received yours of the 23 In regard to the mony I did not want it ail 
at once. I received a letter today from the adminestrator & now I am in 
shape to use ten thousand of the money at once. I wish the lone for 6 
nionths with the understanding that I hâve the privilège of paying it at 
enny time I can befour it Is dew intrest to be at the same for what time 
I hâve used the money. You understand I want the money to make a pay- 
ment on the estate of my brother the money will be turned ovr to the ad- 
minestrator N B Smith at White Sulpher Sprlnges. If you will you can make 
out a Note for ten thousand & send it hear to me I will signe & retern then I 
will turn it over to the admnestratr & close a deel then I will be the entier 
oner of the Smith Bros Sheep Co Yous respctfuly J M Smitii." 

182 F.— 35 
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Four flays thèreafter, to wit, January 31, 1899, John M. Smith wTote to 
Hamsey as follows: 

"Pasadena Cal Jan 31 1899 
"George L Eamsey Helena 

"Sir: I hâve taken the liberty of clrawlng a check on your Bank for ten 
thousend Dollars ?10,000— in favor of N. B. Smith of White Sulphr Springes 
the adminestratr of my Brothers astate I dont think that the money wlU 
be caled for onley plast to liis cr. I inclose his letter so youcan se how 
we intend to manage so that I don't think we will hâve to call for enny of 
the money will leave it as a creddet for when 1 am apointed gardeen of 
the children I will turn it ail back to the Bank & pay what intrest has 
acrued for what tinie we hâve the money. hoping this will méat your 
aprovel I wrote you a letter a few days ago asking you to forward me a Note 
for $16,000 — for me to signe but I hâve not receved it yet hoping you can 
favor me with my request & oblige J M Smith." 

On the 2d of February, 1899, Ramsey wrote to .Tohn M. Smtth as follows: 
"Mr. ,Tohn M. Smith, Tasadena, California. 

"Dear Sir: We inclose you berewith a blank note for $10,000, sent agree- 
able to your favor of the 27th, drawn for six months, with the understand- 
ing that you shall hâve the privilège of taking it up at any time prior to 
maturity if you like, interest to be charged only for the actual time the 
money is in use. I also inclose several blank notes, which can be filled up 
by you at any time the money is needed. With regards, I am, 

"Yours respectfuUy, George L. Ramsey, Oashier." 

On February 6, 1899, Ramsey wrote to John M. Smith as follows: 
"Mr. J. M. Smith, Pasadena, California. 

"Dear Sir: We now recel ve your letter of January Ist [31st], and beg to 
advise that we shall hâve pleasure in honoring your check for $10,000, when 
it shall be presented. We returu herewlth letter from N. B. Smith. With 
regards, I am, 

"Yours respectfully, George L. Hamsey, Cashier." 

On February 6th Ramsey also wrote to N. B. Smith this letter: 
"Union Bank & Trust Comi)any of Montana. 

"Helena, Feb. 6, 1899. 
"Mr. N. B. Smith, White Sulphur Springs. 

"Dear Sir: Receiving a letter to-day from Mr. J. M. Smith, advising that 
he had drawn on us for $10,000.00 in your favor, and his letter indicating that 
he would probably draw further cheeks, I am lead to suggest that we 
would be very Iiappy indeed to serve you as a deposltory, for ail or a part 
of the proceeds of the check, it it is in your plans to leave it on deposit. 
"Yours respectfully, George L. Ramsey, Oashier." 

On the 8th of February, 1899, John M. Smith wrote to Ramsey as follows: 

"Pasadena Cal Feb 8 1899 

"G L Ramsey yours of the 2 came to land last night I hear signe & 
return Note. When I am caled on for the balence I will fll out & send on 
Notes to cover the balence of the perches. I dont think that one dollar 
of It will be caled for escept as a credet as you saw In my last letter the 
way N B Smith perposes to dew with me Many thanks for your acomeda- 
tion Yous Truely John M. Smith." 

On the same day, to wit, February 8, 1899. the executor wrote from 
White Sulphur Springs, Mont., to the Union Bank & Trust Comi)any, as fol- 
lows: 

"White Sulphur Springs, Mont., Feb. 8th, 1899. 
"Union Bank and Trust Co., Helena, Mont. 

"Gentlemen: I don't know yet what disposition I will make of the Money 
that J. M. Smith will place to my crédit. I would waut a certificate of de- 
posit payable on demand. If my Mr. Smith Is appointed guardian this 
money will be turned back to hini. I will make no arrangements about 
the money at this time as I want to get the estate settled up as soou as 
possible. Yours truly, N. B. Smith." 

On February 10, 1899, a certificate of deposit for $10,000 was issued by 
the Union Bank .& Trust Company, and sent to the executor, with a letter 
of that date in which the bank said: 
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"We are this morning placed in possession of your favor of the 8th instant 
and having instructions from the First National Bank of Wliite Salphur 
Springs to send you certiflcate of deposlt for J. M. Sniith's clieck of $10,000, 
we are novv liaving pleasure in handing you sanie herewith. We note that 
you do not care to luake any arrangements about the money at thls time, 
as It is your désire to get the estate settled as soon as possible." 

On February 12, 1899, the executor wrote to the Union Bank & Trust 
Company this letter: 

"White Sulphur Springs, Mont., Feb. 12, 1899. 
"Union Bank & Trust Oo., Helena, Montana. 

"Gentlemen: Your favor of the lOth enclosing draft for $100000 [$10000] 
came to hand. I am much obliged to you for your kindness in the matter. 
I présume I will leave the money wlth you for the présent as I hâve no use 
for it. If my uncle is appointed guardian of the children. then in that case, 
the nioney will ail be turned baek to him as guardian. I think I can wind 
up the estate within three months. I shall be pleased to meet you when 
I come to Helena which may be some time In this month. 

"Yery respectfully, N. B. Smith." 

The executor proceeded to make application for the confirmation of the 
sale of the stock, and engaged, in belialf of .Tohn M. Smith, an attorney 
named Waterman to malie application for the appointment of John M. 
Smith as guai'dian of the children — the return of sale being filed wlth the 
court by the executor on the 20th of February, 1S09, and three days there- 
after, to wit, February 23d, John M. Smith's application for his appointment 
as guardian of the children was flled by Max Waterman as his attorney. 
On that same day, to wit, February 2.3, 1899, the executor wrote to Mrs. 
Reynolds this letter: 
"Office of N. B. Smith, County Attorney, Meagher County. 

"White Sulphur Springs, Mont., Feb. 23rd, 1899. 

"Dear Auut: Uncle John intends to apply to be the permanent guardian 
of the children. I présume you will be notilied in the matter. Under our 
law a child that is fourteen years of âge can aiijjoint his own guardian. I 
think Willie is about that âge. If he is that old he can appohit who he 
wants and the Court will conflrm the appointment. Under our law a guard- 
ian has to be appointed so that the estate can be dlstrlbuted. The estate 
will hâve to go into tlie hands of a guardian so that it can be invested in 
bonds. Uncle Johu's address is 481 Eldorado Street, Pasadena, California. 
He will hâve to give a bond to the amouut of about ninety tliousand dollars. 
I don't think he will make any change in the case of the children, and he 
can't make any change after the children become 14 years of âge for then 
they can appoint their own guardian. I thought it my duty to mention the 
fact to you so that you might understaud the proceedings aud why they 
were taken. You see I will hâve the eighty-flve thousand dollars and the 
same must be invested whIch I could not well do as executor. It was 
Uncle WIU's désire tliat you should look after the children and that désire 
will he no doubt carried out. I hâve explained fully because I thought you 
might worry in the matter. If you hâve any suggestion to offer would llke 
to hear from you in the matter. Give my love to the children. Yours, etc., 
N. B. Smith." 

On the Ist day of Mardi, 3899, John M. Smith wrote from Pasadena, Cal., 
to Mr. Ramsey at Helena, Mont., as follows: 

"Pasadena, Cal. March 1, 1899. 

"George L. Remsey Helena Mont If enny one deposets $5000 — to my 
Cr for a option Wire me at once at my expen 4SI El Dorado St Pasadena 
Cal. 

"I cant say jest when I will be cald to turn over the other $75000 — on 
the Ranch Deele. the Money will not be drawed out of the Bank but left 
as a Cr to the adminestrater N B Smith as soon as I ara apointed gerdean 
the money will be turned back to me I pay intrest for what time I hâve it. 
Will I hâve to send my note or can you pay my check by Cr to N B Sniitli 
fer the amout & he leave It in the bank & transfer it back to me Yous Tuely 
J M Smith." 
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March 10, 1899, the Union Bank & Trust Company wrote to N. B. Smith 
this letter: 

"Union Bank & Trust Company. Heleua, Marcli 10, 1899. 
"Mr. N. B. Smith, Whlte Sulphur Springs. 

"lïear Sir: As you are perliaps àware, we liad mncle nrrangemeiits wlth 
Mr. John M. Suilth to advance hlm the sum necessary to purchase thees- 
tate's half interest in the Company. Ile wrltes us by letter received today, 
as foUows: 'I can't say just when I wlU be called to turn over the other 
575,000.00 on the ranch deal.' The amount to be advanced on thls transac- 
tion Is a large one, and we like to figure ahead a littlé bit, so that we may 
calculate at ail times upon the amouuts whlch we hâve arrangea to ad- 
vance to our several customers, and I am going to take the liberty of in- 
qulring whether you can tell us at this time about when the balance will be 
called for, so that we can ligure aceordiiigly. We felt quite a bit com- 
pllmented at your making us your depository for the payment that has 
already been made by Mr. Smith, and I assure you we will be happy to 
serve you in the future as well. 

"îours respectfully, George L. Kamsey, Cashier." 

On the 28th of Mnrch, 1859, the sale of the stock to John M. Smith wa8 
conflrmed, and the order of confirmation signed and flled. On the same day, 
to wit, March 28, 1899, John >I. Smith who was then in California, was ap- 
polnted guardian of the persons and estâtes of the mlnors, the order made 
and flled reciting due notice of the application, and directing "that letters of 
guardianshlp of the persons and estâtes of sald mlnors be Issued to hlm upon 
his givlng a bond to each of said mlnors In the pénal sum of thirty thou- 
sand dollars, and upon hls taklng and gubscribing the oath aeeording to 
law." 

On the 18th of Aprll, 1809, John M. Smith wrote from Pasadena, Cal., to 
Mr. Ramsey at Helena, Mont, as follows: 

"Pasadena, Cal Apr 1899 
"Mr. G. L. Ramsey Helena Mont 

"I wlU be In Helena about the 18 of May. I leave hear the 13 then I wlU 
be redey to straten ont business sadsfactry I hope I will have McNaught 
send the Stock over to the Bank so it will be thair when I get back I will 
bave N B Smith meet me in Helena & then we can flx up every thlng sades- 
factry I drew a check to N B Smith for $7ô,00O-but I dont think he will 
Send it in ontill I get back Tous Truely J. M. Smith." 

April 24, 1899, the bank replied to John M. Smith by letter, saying: "We 
are ready to honor your check for $75,000.00 when Mr. N. B. présents the 
same." 

On the 27th of April, 1899, a four-months note for $75.000 of John M. 
Smith, bearing 9 per cent, interest, was cashed by the Union Bank & Trust 
Company, and the proceeds put to his crédit, with whlch the bank paid the 
$75,000 check whlch John M. Smith had given upon it to the executor, and 
whlch was by the executor Indorsed, such payment being then chargea by the 
Bank & Trust Company to John M. Smith's account. The beft>re-men- 
tioned $10,000 certificate of deposit was at the same time surrendered by 
the executor, who took from the Bank & Triist Company a certificate of 
deposit to his order for $80,000 and deposited $5,000 of the amounts men- 
tioned to his personal crédit; $2,101.49 of whlch he paid himself as due 
hlm "on the sale of the property," and the balance to other persons and for 
other purposes. 

On the 28th of April, 1899, John M, Smith wrote from liong Beach, CaL, 
to the executor, this letter: 

"Long Beach, Cal., Apr. 28, 1809. 
"N. B. Smith: 

"Dear Nefue I return Pour of atomey [appointing N. B. Smith John M. 
Smith's attorney In fact] wlth Instictlons to indors the stock that I bought 
of you to the union Bank as colotral security for the payment of the 
$10,000 & $75,000 nots now in the bank. I am booked to leave hear the 13 
of May for Helena will arive about the 17 or 18 & want you to méat me 
In Helena at that time if I should deside to make it later I will wire you 
to that afect. » • • ïors Truly our love to orseal J M S" 
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Jolm M. Smith returned to Montana from Oallfornia on the ISth of May, 
1899, and on the 25th of the sarae month execiited his bond as guardlan and 

took the oatU of office and ffled tliem with the court, -hmc 1, 1899, the 
exeeutor flled the final aceoiint of his administration of ilie e.state of Wil- 
liam A. Smith, and on the 12th of June of the same year a decree settling 
tlie aecount and distrihutinff the estate waw sisned and on the 14th of June, 
1899, placed iipon file, the decree providinf;. among other thin.L's: "That the 
said executor shall l)e finally diseharged from his duties as such exécuter 
upon his filing a receipt for the residue of sald personal property duly 
signed by John M. Smith as guardian of William Smith, Nellie Mae Smith, 
and Annie Maud Smith, minor children of said deceased, and npon the flling 
of such receipt his bondsmen as such executor shall be diseharged." 

On the same day, to wit, June 14, 1899. the executor paid the entire amount 
in his hands over to the guardian, John M. Smith, and tooli his receipt 
therefor as such guardian, whereupon an order of final discharge of the 
executor was signed and filed. John M. Smith thereupon went to Helena, 
Mont., and, on the 17th of June, 1899, there used the money of his wards 
so received by him In discharging his indelHedness to that bank, as far as It 
would go, giving a new note to the bank for the balance due it from him. 
John M. Smith was questioned in respect to that matter when upon the 
stand as a witness In this cause, and gave this testimony: 

"Q. Mr. Smith, I believe you said this morning, th;it you had used the 
money turned over to you by Mr. N. B. Smith when you were appointed 
guardian, to pay your notes at the banlv? A. I did. 

"Q. Was the money cash that he turned over to you, or was it certificates 
of deposit? A. It was a certificate of deposit ; it wasn't counted ont as 
cash, but It was a crédit certificate of deposit that he turned over to me 
when I qualifled as guardian, he turned it over to nie as administrator. I 
done business with the bank hère, and I will rel'er to theni. I cannot re- 
member just about how it was doue at the finie, but I will refer you to the 
bank and Geo. L. Uamsey ; they are better autliority tiian my memory is, 
a great deal. 

"Q. I will State, Mr. Smith, for your information, that thèse two cer- 
tificates of deposit were produced liere by the Ijauk officers. A. ïhe cer- 
tificates of deposit were turned o^'er to me as guardian of the cliildren of 
William Smith by the administrator. 

"Q. And you turned them iuto tlie bank in i)ayment of your note? A. I 
thought I had a right to. 

"Q. But you didV A. I did, and I tliought I had a right to, becanse I gave 
security for the amount 

"Q. Did you understand when you did that that you were using money of 
minors for your own purposes? A. I understood I was using it, and that 
I had a right to ; I didn't talk with any one about it. 

"Q. You thought that you had a right to take tlie money of minors and 
use It to pay your debtsV A. As I had given security for that money, it 
was the same as thoujih it was in my possession. 

"Q. Do you understand that you, as a guardian, had the right to use 
guardianship money, the money of minors, to pay your own debts and 
for your. own personal aecount? A. I may liave niade a mistake, but I 
didn't do it with the intention of defrauding anybody ; I might bave made 
a mistake. 

"Q. But you knew what you were doing? A. I knew I w-as paying ofiE my 
indebteduess. 

"Q. And using tlie money of minors? A. The money that was glven se- 
curity for. 

"Q. Without asking anybody's permission? A. Without asking anybody's 
permission. 

"Q. Without consTilting anybody ? A. I didn't do it with the intention of de- 
frauding anybody, and if I hâve wronged anybody in any way I am willing 
to uialve it right. 

"Q. Was it your view at that time that you as guardian had a right to 
do such a thing? A. I thought this way: that It was just the same as if 
I put it in government bonds tf I paid the same interest. I acknowledge 
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it may hâve been wrong, but I didn't do it with the intention of defraud- 
Ing anybody. I paid ofE my note, and that Is tlie condition of things just 
as they were." 

N. B. Smith, the exécuter, testified that he did not Ivnow until the fall of 
1890 what use the guardian had inade of bis wai-ds' mouey; that "in Octo- 
ber, or before October," 1899, the guardian told him. He also testifled in 
ansvver to the question, "Did you report the fact to the judge of the court 
that the money you had giTen to John M. Smith, turued over to him as 
guardian, had been used by him to pay ofC his own debts?" "I made no such 
report whatever." 

On the 20th of November, 1899, N. B. Smith wrote to Mrs. Reynolds this 
letter: 
"Office of N. B. Sndth, County Attorney, Meagher Countv. 

"Whlte Sulphur Springs, Mont. Nov. 26th, 1898 [1899] 
"Mrs. D. B. Reynolds, Fayette, Ohio. 

"My Dear Aunt: Euclosed find draft for your charges for looking after 
and earing for the n)inor children of Uncle Bill, until December flrst, 1899. 
riease sign the enclosed receipt. In regard to imcle .lohn buying the stock 
will say that he borrowed the money from a bank in Helena to buy the 
stock. I would not let him hâve the stock until he had actually paid me 
the money. I had the money in my uame in the bank until I was finally 
discharged from my trust. NVhen I made my final account I showed the 
judge my draft, and my bank account subject to check. I turned over to 
him the money and took his receipt for the same, and flled the same in 
court and the same Is now a matter of record. The Union Bank & Trust 
Company furnished his bond and same is perfectly good. He bas to pay 
the bank quite a sum of money^ for furnishing the same. I tbink he bas to 
pay about three hundred dollars a year for his bond. ïhe judge and Uncle 
John and I talked over the matter of the use of the money, and the under- 
standing was that he should pay four per cent, for the use of the money until 
such time as it should be invested in bonds. That is better than we could 
do with governnieut bonds, and as long as the Union Bank & Trust Company 
is his surety the same is perfectly safe. Nothiug bas been said as to the 
compensation that the court will allow him. I thluk the compensation would 
be arrived at in this way, lie would be allowed liis actuai expenses in look- 
ing after the children, and a reasoiiable amount for what time spent in 
looking after the children and their estate, and the costs connected with the 
court procédure. In cases of administrators the iaw fixes the compensation 
at a certain per cent., based on the value of the estate. I don't think the 
court would flx his compensation at anything unreasonable. Uncle Bill re- 
posed confidence in me and I think l did the best thing for his children that 
could hâve been done in making the sale. Before making the sale I talked 
with the best business men of the county in relation to the matter, and not 
one but what told me to close the sale as I had made a great deal. Al- 
though I am no longer administrator, yet I shall always look after their 
interests. * * • Your nephew." 

Both John M. Smith and N. B. Smith gave some testimony tending to show 
that h) 1899 the former had some talk with the judge of the court in which 
the guardiansliip matter was pendiug, about his (John M. Smith's) using the 
money of the minors and paying interest on it at the rate of 4 per cent, per 
annum. 

In December, 1900, this order was made and entered in the matter of the 
estate and guardiauship of the minors: 

"Probate Jlinutes, December, 1900. 

"Tuesday, the, Eleventh day of December, 1000. 

255. 

"Estate and Guardiauship of Wm. Smith, et al., Minors. 

"Jlax Watermau, counsel for guardianship, asked to hâve liis name with- 
drawu as counsel lu the case. N. B. Smith asked to bave his name entered 
as counsel iustead of the Max Watermau's. John M. Smith, the guardian 
of said minors, haviug made application to the court for an order authoriz- 
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iug hini to borrow tlie fuiids iu liis hands belongiiig to sakî minors amouutlng 
to tlie snm of about $82,000 at the rate of three per «eut. per aiimiui. 

'•ïhe court beirig fully advised in the pi-emises: It is ordered that said 
giiardiaii be authorized to borrow said sum'of $82.000 at tlie rate of 3% per 
aunum, and to so bold the saine at said interest until the further order of 
this court." 

N. B. Sniitli testifled that he did not procniro this order to be niade, and 
did not Icnow of it at the thne. Ile adîuits ni his testimony tliat he tliere- 
ai'ter acted as the attorney of the guardian, and prepared the final aecount of 
the latter in wliich the wards were charged for the nioney paid by the 
guardian to the surety conipany for going on his liond us gnardian, and in 
whicli also the guardiau was eharged interest on the inoney of the ^vards only 
froni December 11, 1900, and at the rate of .'î per cent, per annuni, but 
daims that, as respects the interest, his doing so was an inadvertent uiis- 
tal^:e. 

In regard to liis guardiauship attorney John M. Smith was rjnestioned and 
answered as follows: 

"Q. Who was your lawyer in tlie guardiansliip mattersV A. Waternian for 
about a year and a half or two years, i forget about it, but Waternian acted 
as my attorney. 

"Q. Max Waternian. of Wbite Suiphur Sjirings? A. Yes, lie use<l to as- 
sist nie aliout court matters and get the accounts in and accepted. I didn't 
know anything about the business myself. Kadger niade ont soiiie first of it, 
and Waterman acted lated on, and after that I liad N. B. Smith. Ile was 
fairly conversant with everythiiig, and I knew he wouUl do the S(iuare busi- 
ness by ail the parties concerned and so I got hiin after that — after Water- 
man." 

And there is in the record this letter from .John M. Smith to 'Sir. Kanisey, 
of date October 15, 1000: 

"Martindale, Jlont. Oct l.j 1800 [1000] 

"Geo li Ramsey Helena I bave sent to the Springes to bave X. B. Smith 
flU out my report as Gardien of Brother William lie is my attorney & keeps 
My aeouuts It will be in iu a few days as filed in caar. Your treuly J >X 
Smith." 

The appellant was but 10 years old when tlie stock was sold. and becaiiie 
18 on the 27th of August, 100(5. On the ôth of November of tlie saine year 
lier guardian paid her the aniount shown to be due her by his final aecount, 
which had beeu approved by the probate court. 

In the déposition of the complaiuant which was introduced on the trial of 
the cause, she was asked, amoug otlier tliings, what information she had 
regarding the .sale of the stock, wheu lier guardian settled with lier in No- 
vember, 190G, to which iuterrogatory she answered: 

"I knew that the sale had been made, of course, and I knew that uncle 
John lias been the juircbaser — Ihat is ail I knew. I knew notbing about the 
stock Company or the incorporation of the coinpany. I received my niouey, 
and that was ail I knew about it — what he gave me." 

Being asked what kuowledge she had at that time regarding the method, 
validity, aud good faith of the sale of the stock, she answered: 

"I had no kuowledge of its metliod, its validitj', or of its good faith, aud 
knew nothing about their intentious." 

In response to the iuterrogatory, ''What was told you by your uncle, John 
M. Smith, or your cousin. Xapoleon B. Smith, the above-named défendant», 
about your affairs, and particuUirly about the sale of said stock?" she an- 
swered; 

"Nothing was told me by either John M. Sniitb or Napoléon B. Smith, 
coiiceruing the estate in any way — unless I asked it directly, and I never 
talked to Toly' about my affairs very much, Imt I hâve spoken to Uucle 
John — he always avoided me or would talk in an indirect way, and I knew 
no more when I flnisbed than wheu 1 begun. He didn't seem to care about 
discussing it very much — lie didn't want me to think mucb about it. I once 
asked him about the différence betweeu his estate aud ours and why he had 
more thau we had, and be said, 'l'apa owed large sums of mouey when hé 
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died. and they had to be paid ofC.' I also spoke about the 3 per cent, wlaich 
was paid us on our money. and asked him why he dldn't glve ns more — lie 
said, 'It was ail he could aft'ord.' 'Poly' never told me anything at ail, ex- 
«ept what we had, and in fact Intimatlng that we ought to be thankful for 
what we got." 

Both John M. Smith and N. B. Smith were qnestioned in respect to con- 
versations they had with the complainant. 

John M. Smith gave this testimouy: 

"Q. Do you remember when the complainant in tliia suit came eut to the 
ranch at the time of the settlemeut? A. I don't remember the date, but it 
was In August, I think. 

"Q, Of what year? A. The 27th of August. 

"Q. Of what year, I said? A. 1906. 

"Q. About bow long was she there? A. Well, she wasn't there long. I 
can't remember, but it wasn't but a few days. 

"Q. What occurrert in her matters whlle she was there? A. N. B. Smith, 
I think was dowu there, and w-as talking about her loaning money. ïhere 
was a party wanted to borrow the money. 

"Q. Was there any settlement made with her? A. The settlement wasn't 
made at the ranch. 

"Q. Where was it made? A. At Wbite Sulphur Springs. 

"Q. Was it made that year? A. Yes, sir. I wasn't présent at the settle- 
ment. N. B. Smith done the entire business, he and the court, as I recol- 
lect it. 

"Q. Do you recall any talk w-hen N. B. Smith was dowu at the ranch and 
the complainant was down at the ranch, about her affairs? A. I cannot recall 
.lust what It was, no. They had sonie talk, but I cannot — 

"Q. Where did they hâve it? A. In the office. 

"Q. Who was présent? A. I don't know as I could say exactly who was 
présent. 

"Q. Was the complainant présent? A. The complainant was présent 

"Q. Was N. B. Smith présent? A. N. B. Smith and myself. 

"Q. Were you présent? A. Yes, sir, and I think Mr. Flatt and I think 
probably my wlfe was. I don't know -whether she was or not. I know at the 
time she was there it was talked over, but I can't recall the conversation. 

"Q. What was talked over — what was it about, generally? A. It was 
talked about what was best for her to do with the money, as near as I caa 
remember. 

"Q. Was there any talk about the matter of your purchase of the stock of 
the Company? A. I don't remember that that was talked over, but it might 
hâve been; I don't remember. 

"Q. Was there any explanatlon glven her of her matters and how the re- 
sults and amounts due her were arrived at? A. I think that N. B. Smith 
gave her fuU information in regard to it I think so, as near as I remember, 
but I cannot recall what tt was." 

N. B. Smith was also questioned in respect to the same matter, and also 
In respect to a vlsit of the complainant to Montana in 1904, when she was 
about 16 years old, as follows: 

"Q. Do you recall when the plaintlfE came ont to Helena in 1904? A. Yes, 
sir; I recall when she came out hère. 

"Q. Where did she stop, if she stayed at ail in White Sulphur Springs? A. 
Well, she stopped with us a few days. 

"Q. At your home? A. Yes, sir, at our home. 

"Q. With yourself and wife? A. With myself and wlfe. 

"Q. And durlng that time, was any explanatlon given to her of thèse mat- 
ters about which you hâve been testifying? A. Yes, sir. 

"Q. What was done in that regard, you may tell. A. I showed her the 
final account of myself as trustée or executor, as in my letter, I invlted her 
to come out hère, that was in 1903. I also showed her the anuual account. 
I said I would be glad to expia in the affairs of the estate to her, that I was 
fixing up the annual account as guardian and she was there at the time, 
and when 1 was at the courthouse I got the final account and the anuual 
account as executor and showed them to her. 
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"Q. Where were you when you showed tliem to her? A. I was there in 
my office at the llttle room at the iiorth — there Is two rooms to the office. 

"Q. You said as you Jiad invlted her in your lelter? A. Yes, s-'ir, In my 
letter I hud invitetl her. 

"Q. What letter did you refer to, the one of August 13, VMi, that.ls in évi- 
dence hère? A. AuRust 13, lOOH. 

"Q. In eonueetioii with the exphniHtion o£ the papers in question, did you 
way anythiiii,' to her ahout it, or what did you say? A. Oh, I explained to 
her about the s.-ile of tlie property. 

"Q. As you have-- 

"Witness (continuing) : I exphiined to her about the sale of the property 
and the items of the aceouiit. 

"Q. Did you tell her the facts about those nmtters as you hâve told them 
hère. A. I related the facts to her about the sale and why I sold the 
property. 

"Q. Well, did you give her information the same as you now tell the mat- 
ter, or definitely? A. Well, the same information — probably I dldn't go 
iiito it quite as 'fully, but I explained )-'enerally the nature of the transac- 
tion and why I sold it, and wlîat I pot for it, and showed lier the accounts. 

"Q. Do you remember, in 1000, when the complainant came eut to Mon- 
tana? A. Yes, sir. 

"Q. Did you see her at that time"? A. Y'es, sir. 

"Q. AVhere? A. I saw her down at the ranch of Smith Bros. Sheep Com- 
pany. 

"Q. What was she doing down there '.' A. She had, I thnik, came back 
from Germany if I remember correctly. aiid was goirg back. 

"Q. Well, that states where she came from and where she was going to. 
but I a.sked you if you knew what she was doing down there on the ranch? 
What she was there for. A. Well, she was there. looking after her estate. 
I don't remember whether the liiial account had been put in or not, but wo 
discussed the matter there in our présence there in the office. 

"Q. In the office, wbere do you mcan? A. Tlie office of Smith Bros. Shecf! 
Company. 

"Q. Who discussed it? A. Well, I discussed it with her and tincle John. 

"Q. Who was présent? A. Mr. Flatt was présent. 

"Q. And you discussed what matter? A. Oh, about the sale of the prop- 
erty, and how it had been handled, and how we had tried to manage the 
property for her." 

In the same connection a letter written by N. B. Smith to the complaln- 
ant's younger sister on the 7th of April, lf)0'>, is pertinent: 
"N. B. Smith, County Attorney, Meagher County. 

"Whlte Sulphur Sprhigs, Montana, April 7th, 1005. 

"Dear Anna: Your favor of the 4th inst. came to hand. Will say pré- 
sume you hâve my letter inclosing the $.500.00. Yes, you will get your money 
in June. You need be at no expense about attorney's fées. I would like to 
hâve you corne ont and be hère when the estate is settled. You can go over 
ail the accounts with me and see where the money has gone. I hâve taken 
receipts for everything and hâve paid ont nll money by checks. I want you 
to know everything and then I will feel that I hâve done my duty. * » * 
Your cousin, N. B. Smith." 

This suit was commenced August 22, 1907, to annul the sale of the stock 
In so far as concerns the complainant, and to reeover the complainant's 
share of the stock so sold — the complainant having tendered, and continuing 
to tender, to John M. Smith her proportlonate share of the money he paid 
for the stock, together with interest thereon, the original bill alleging, amoug 
other things, that the sale of the stock "was illégal and fraudulent, and that 
It was coUusive; that the said John M. Smith was without right to purchase 
said property ; that his duty as guardian was incompatible with the purchase 
by hlm of said property ; that more than one year had elapsed from the date 
of the maklng of the order of sale thereof ; that no reappralsement of this 
property was had ; that said John M. Smith had by his affidavlt and other- 
wlse procured or aided in procuring the making of the order of sale ; that 
he was the président of the said company, had been for many years a part- 
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ner in business of William A. Smith, and stood at tliat time in tlie place of 
a parent to said çliildren : that raeanwhile, as yoxir oratrix allèges ou her 
information and bellef, the sald John M. Smith had decided to retain his 
stock lu the sald Company and to continue the business thereof, and did in 
fact do so ; that the business and prospects of sald eompany had greatly lui- 
proved during the said year, and that the business in which It was engaged 
was, at the time of the sale, increasing In prosperity and in value, and that 
the property of the said eompany was aiso steadily hicrensing in value; that 
the reasous given in the pétition of the said executor and In the affidavit of 
the said .Tohn 51. Smith for the sale of the said property had, most of thoui, 
ceased to exist, and that ail had lost their force, if they ever had auy ; that 
it was then and there to the interest of the said children and of the said es- 
tate of the said William A. Smith to retaln the ownershlp of the said shares 
of stock, but notwithstanding ail thèse considérations, the said Napoléon B. 
Smith and the said John M. Smith colluded and confederated, as your ora- 
trix allèges on her information and bellef, to seiure the said property to the 
said John M. Smith, and to sell the sanie to hiiu at much less than its real 
value, and that lu pursuance of this collusion, the said Napoléon B. Smith 
proceeded to make the alleged sale to the said John M. Smith, and to obtain 
confirmation thereof, and delivered sald shares to him, and the latter to en- 
ter into the alleged contrar-t of liurchase heretofore set ont ; that the value 
of said shares of stock so sold to the said John M. Suilth was very much in 
excess of the priée paid therefor, and that the price was greatly dispropor- 
tionate to the real value thereof; that the said Nai)oleon B. Smith had fvill 
knowledge of the pétition of said John M. Smith for his own appolutment 
as gnardian and of the appointment of the said John JI. Smith as guardian ; 
that the said Napoléon B. Smith Is a nephew of the said .John M. Smith, 
and was at the times in question herein his attorney and conneeted with his 
business, and the said John M. Smith was one of the sureties on the bond of 
the sald Napoléon B. Smith as the executor of the estate of William A. 
Smith; that by means of his appointment as guardian, and within less than 
two months after the day menti oued in the accounts of Napoléon B. Smith 
as that of the receipt of the $75,000 from the said John M. Smith, as the 
balance of the purehase priée, the said John M. Smith came Into possession 
of ail the moneys and property of the said estate and of the very money 
wMch he was supposed to hâve paid to the estate of William A. Smith ; that 
later. to wit, on or about the llth day of Deceniher, 1000, the sald John 51. 
Smith procured from the said District Court an order authorizing him to 
borrow from the funds in his hands belonging to the said minors, to wit, the 
sura of about $82,000, according to the statements lu said order, at the rate 
«f 3 per cent, per annum ; that the said John M. Smith is still the holder of 
ihe aforesald shares of stock of the said corporation : that the same are now 
"Of great value ; that the rate of Interest charged by banks and other money 
lenders was at the times in (luestion not less than S per cent., and that the 
said John M. Smith had to pay that rate or more on moneys borrowed." 

John M. Smith havlng dled ijending the suit, the liill was revlved as against 
his wldow as executrlx of his estate, and after the taklng of the évidence, 
this amendment to the original bill was allowed by the court below: 

Instead of the words, "ïhat the plaintiff bas no knowledge of the payment 
of thèse sums except what appears in the papers on file in the niatter of sald 
estate," aitpearing in the original blll, the foHowing was Inserted: "That the 
sald pretended payments of $10,000 and $75,000 respectively, were not 
made with money, but ohly as follows, to wit, the sald John M. Smith ob- 
tained crédits at the Bank known as the t^nion Bank & Trust Company, lu 
Ilelena, Montana, for the sald sums, by glving his Personal notes therefor, 
•and sent his checks for similar sums to N. B. Smith; that John M. Smith 
was then in Calif ornia and sent his cheCks from there ; that in the month of 
February, 1809, sald N. B. Smith obtalned with the check of $10,000 a 
«ertlficate of deposit for a similar sum from said bank ; that on or about 
April 27, 1899, défendant N. B. Smith turned in to the said bank the sald 
•certificate of deposit, and the sald check of John M. Smith for $75,000, and 
in exchange therefor obtalned a certificate of deposit for $80,000 to his 
,)rdor as executor and an open account crédit for $5,000, to his Personal or- 
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(Ter; fhat on .Tune 14, 1899, the said N, B. Smith endorsed and turned over 
to said John M. Smith, who had meanwhile been appointed guardian of the 
lilalntiff and of her iH'other and sister, the said certificate of deposit for $80,- 
(i(X!, aud gave hini his (N. B. Smith's) checlv on said Iwink for .$2,174.20; 
tliiit within three days thereafter the said ,Tolm M. Smitli indorsed and 
t\Ti-ned in to tlie said banlv tlie said certificate of deposit of .$80.000, and the 
said cliecli of N. B. Smith in part paynieut of the notes whieh said .lohn M. 
.•^niith had given to the said hanli. as aforesaid, and then, or later, paid the 
lialaiice of said notes with ntoneys obtained from Smith Bros. Sheep Com- 
pany." 

There having been judgment for the défendants in tlie court below, the 
complainant there brought the présent appeal. 

T. J. lioolan, William Scallon, and Walsh & Nolan, for appellant. 
R. Lee Word and William Wallace, Jr., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). We hâve 
stated only what we deem the controUing facts. although the whole 
record, as well as the voluminous briefs, hâve had careful considéra- 
tion. That a guardian has no légal or moral right to appropriate his 
wards' money to the payment of his own debts, even though he expects 
to return it, is a proposition too plain for discussion. And that is 
just what the correspondence, as well as the testimony of John M. 
Smith above set out, shows that he did. We think it is quite évident 
from the record that both he and the executor of the estate of Wil- 
liam A. Smith, deceased, were at iirst désirons of protecting the in- 
terest of the minors, and to that end made bona fide and diligent ef- 
forts, but without success, to sell both the interest of John M. Smith 
and that of the estate together. Innally, however, those good inten- 
tions gave place to evil ones. The first évidence of that f act is shown 
in John M. Smith's obtaining from the executor of his brother's es- 
tate an option on its interest in the stock at such a price aswould give 
him "a marégen to work on." This is made évident, we think, by 
the letters of John M. Smith to the executor of March 19 and July 
2, 1898. So far as appears, the first absohite offer the executor re- 
ceived for the interest of the estate in the stock was a cash offer ôf 
$80,000 received on the .'30th of December, 1898, from one Keill, no- 
. tice of which was communicated to John M. Smith by the letter of 
the executor of the next day, in which the latter informcd John M. 
Smith that he could hâve that interest for $85,000 cash. While it 
seems from the record that John M. Smith wired the executor his 
willingness to take the stock at the price of $8.5,000, the letters pass- 
ing between them, as well as the letters passing between John M. 
Smith and Mr. Ramsey, cashier of the Union lîank & Trust Com- 
pany, very clearly show that the terms and conditions of such sale were 
not settled by the executor's proposai and John M. Smith's télégraphie 
reply thereto. 

The record further shows that before any terms or conditions of 
such sale were agreed on by and between the executor and John M. 
Smith, and while the latter was asking of the executor time within 
which to make payment for the stocks the executor wrote to John M. 
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Smith a letter which appellees' counsel concède contained the sug- 
gestion that John M. Smith make application for the guardîanship of 
the minor children, and which we think, from other letters in évi- 
dence as well as from the circumstances of the case, contained a sug- 
gestion of the plan or arrangement which the record shows was there- 
after actnally carried ont. The letter referred to was written January 
30, 1899, but was not produced in évidence ; it having disappeared in 
some undisclosed way. It will be borne in miiid that at this time the 
exécuter was at White Sulphur Springs, Mont., Ramsey, cashier of 
the Union Bank & Trust Company, was at Helena, Mont., and John 
M. Smith was at Pasadena, Cal. The executor and John M. Smith 
were exchanging letters in respect to the terms and conditions on 
which the former would sell and the latter would buy the stock of the 
deceased, William A. Smith. Before the executor's letter of January 
20, 189'9, couldi hâve been received at Pasadena, John M. Smith wrote 
him from that place, under date January 22, 1899, as follows : 

Y "rN. B. Smith Dear Neftie I received yours of the io lu reply to my tele- 
' gi'Hlil I had written 2 letters tlmt yoii hâve no dout recëved befoar this in 

swWch I asived tiiruis but hâve not herd from ether yet it dont look as tho 
.jyiiles lS;going to make a deel. I now will ask yoii the aniouut you wish me 

tO-.paX down on the property & what Interst you want on the balence I will 
' take the astates Stock at the $85000 and no claim on the astate for enny 
' tnofiëy advanced It at enny tliiie tell me the least you will take as a down 

payment & what time you will give on the balence & & what interst ontlH 

iPayed & you, hold ail the property as securty I ma de you a propersition in 

piy;lf\st but dont know how it will soat you pleas give me yours best turms 

as soân à'S yo'u get this and I will arange to meet it on the $85000 bases 

YourS' Traiy' Your uncle John. 

i ■"! thiïilt tiie :Coart will aprove of the Securty & ofCer for the balence I 
.;linow your; Bo^idsmaii would I dont think that it will take me longer then 

■Maythefirst to make some turn So I will get the balence for you." 

VJohn.M-; Smith had applied to the Union Bank & Trust Company 
of Hçléhà, Mont., for a loan of $90,000, and on the 81st of January, 
1899, tjie càshiër ôf that institution, Mr. Ramsey, wrote on its behalf 
from Helena 'to him that the bank would loan him the $90,000 he ask- 
èd for at 9 per cent, per annimr, and on the 28th of the same month 
, wrpté him as follows,: 

"Mr John M, ; Sïuith, Pasadena, Cal. 

"Dear Sir: We now hâve your telegram reading: 'Do not want money' 
which is ïnterpreted to mean that you are not in a position to use the money 
:just at the présent' time. But that you may possibly désire to later. If our 
isurmlse is correct, I beg to advisé you that we will be glad to figure with 
you whenever you are ready ; l)ut we would not of course want to promise 
so Ifirge an amount.of money at any time in the future as It is a considérable 
^uni and we may hâve to invest it elsewhere. Just at this time we would 
'be vèry gitid to rnake the loan and It is possible we may be in the same posi- 
tion whenéver you get ready. 

"Yours reapectlvely, George L. Ramsey, Cashier." 

Evidently something occurring between John M. Smith's application 
ioT the Ipan a,nd January 28, 1899, changed his désire to borrow $90,- 
OOOat 9 per cent, per annum. 

;;0n the 27th of January, 1899, John M. Smith wrote to the executor 
asiollows: 
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"Pasadena, Cal., Jan. 27. 
"N. B. Smith: 

•■Deai- Neiue: I receved yoiis of the 20 & I think your plau sooà I will 
ttike steps to get the ten thousand down payuient & we will nroeesd to biisi- 
nesH at once I will vvrite to the bank & arange for the mouey if you hâve 
me apointed garden for the Children as soon as I as sell ont I uou & ["wau 
to." accordin;-; to original exhibit] invest in Gove bonds ail thair money and 
also my one as I dont intend to try to dew anuy buisness after I sell out & 
I fuUy Intend to let goew this spring I think your sugjestion a good one I 
think I shonld hâve the children corne out hear the schools is flrst clas & 
the climat is good also good soclety Yous Tïeuly J. M. Smith." 

Three days before the letter last quoted was written, and four days 
after the executor's letter of Jamiary 20th, the latter wrote to John 
M. Smith as follows: 
"N. B. Smith, County Attorney, Meagher County. 

"White Sulphur Sprlngs, Mont., .Tan. 24th, 1899. 
"J. M. Smith, Pasadena, Californla. 

"Dear Uncle: Your letter of the 16th of .Jan. came to hand. I ean not sell 
the way you indicated. The ouly way I can sell is for cash down. If you 
are appointed guardian of the children then I could turn the money over to 
you. As I told you ail the tune I hâve no right to sell on crédit. You had 
better forward me a draft for ten thousand and then I will flle the pétition, 
and on the approval of sale by the Court the balance can be paid. The offer 
that I had was a cash down otïer. If you but [buy] the stock the Company 
can run on just the same and I can act as one of the trustées as I hâve some 
stock in my own name. Glve my love to ail. Yours, etc." 

In both of the two letters last above quoted there is, in our opinion, 
a very strong indication that in the missing letter of January 20th 
from the executor to John M. Smith, the suggestion was not only 
made that the latter apply for the guardianship of the children, but 
also that, in the event of his appointment as such, their money, which 
the executor wouldi turn over to him, could be used by him in paying 
for the stock; for in John M. Smith's letter of January 37th he said: 

"I receved yous of the 20 & I think your plan good I wlU take steps to 
get the ten thousand down payment & we wlU proceed to business at once 
I will Write to the Bank & arange for the money if you hâve me apointed 
garden for the Children as soon as I as sell out I uou & ["wan to," aecording 
to original exhibit, appellees' brief says] invest In Gove bonds ail thair money 
and also my one as I dont intent to try to dew anny buisness after I sell 
out & I fuUy Intend to let goew thls Spring." 

And in the executor's said letter of January S4, 1899, to John M. 
Smith, he said : 

"If you are appointed guardian of the children (as was concededly sug- 
gested în the missing letter of .lanuary 20th) then I could turn the money 
over to you. As I told you ail the time I hâve no right to sell on crédit. You 
had better forward me a draft for ten thousand and tlien I will flle the péti- 
tion, and on the approval of sale by the Court the balance can be paid." 

On the same day that John M. Smith wrote the above-mentioned 
letter of January 37th to the executor, he also wrote from Pasadena 
a letter to Ramsey, in which he said : 

"I received a letter today from the adminestrator & now I am in shape 
to use ten thousand of the money at once. I wish the lone for 6 months with 
the understandlng that I hâve the privilège of paying it at enny time I can 
befour It is dew intrest to be at the same for what time I hâve used the 
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money. You understand I want the money to make a payment on the estate 
of my brother the money will be turned ovr to the adminestrator N B Smltti 
at Whlte Sulpher Springes. If you will you can make ont a Note for ten 
thousand & send it hear to me I wlU signe & retern then I will turn it over 
to the adnmestratr & close a deel then I will be tbe entier oner of the Smith 
Bros Sheep Co." 

And on the 31st of January, 1899, John M. Smith wrote from Pasa- 
dena to Mr. Ramsey as f ollows : 

"I hâve taken the liberty of drawing a eheck on your Bank for ten thou- 
send Dollars $10,000— in favor of N. B. Smith of Whlte Sulpbr Springes the 
adminestratr of my Brothers astate I dont think that the money will be 
caled for only plast to bis cr. I inclose his letter so you can se how we in- 
tend to manage so that I don't think we will hâve to call for enny of the 
money will leave it as a creddet for wlien I am apointed gardeen of the ehil- 
dren I will turn It ail back to the Bank & pay what intrest bas acrued for 
what time we hâve the money. hoplng this will méat your aprovel I wrote 
you a letter a few days a go asking you to forward me a Note for $10,000- 
— for me to signe but I hâve not receved it yet hoping you can favor me with 
my request & oblige." 

The record shows that the schéma outHned in the correspondence 
above referred to was strictly carried ont. John M, Smith drew his 
check on the Union Bank & Trust Company for $10,000 in the execu- 
tor's favor, as a payment on account of the purchase of the stock, giv- 
ing his note to the bank theref or, and in his subséquent letter to Ram- 
sey of March 1, 1899, wrote: 

"I cant say jest when I will be cald to turn over the other $75,000 — on the 
Ranch Deele. the Money will not be drawed out of the Bank but left as a 
Cr to the admiuestrater N B Smith as soon as I am apointed gerdean the 
money will be turned back to me I pay Intrest for what time I hâve it." 

John M. Smith's $10,000 check was deposited by the exectitor with 
the Union Bank & Trust Company, he taking from the bank a certiii- 
cate of deposit in that sum. The executor proceeded to make appH- 
cation to the probate court for confirmation of the sale of the stock 
td.'John M. Smith for the sum of $85,000, and about the same time 
procuredan attorney named Waterman to make application on behalf 
of John M. Smith for his appointment as guardian of the persons and 
estâtes of the minors. The order confirming the sale and appointing 
John M. Smith such guardian were made on the same day, to wit, 
March 28, 1899. Subsequently John M. Smith drew a check on the 
Union Bank & Trust Company in favor of the executor, for the bal- 
ance of the purchase price, to wit, $75,000, and in a letter from Pasa- 
dena. Cal., to Mr. Ramsey, written on the 18th of April, 1899, noti- 
fied him of that fact, at the same timesaying in his letter: 

"But I dont think he will Send It in ontill 1 get back." 

On the 27th of the same month John M. Smith executed to the 
Union Bank & Trust Compaiiy his note for $75,000, bearing interest 
at the rate of 9 per cent, per annum, the amount of which the bank 
put to his crédit, and with which it paid the check for $75,000 which 
John M. Smith had given to the executor, such payment being then 
charged by the bank to John M. Smith's account. At the same time 
the ^10,000 certificate oi deposit was sUrrendered by the executor, who 
took from the Bahk & Trust Company in lieu of it and the $75,000 a 
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certificate of deposit to his order for $80,000, and $5,000 in money, 
which latter sum he thereupon deposited to his personal crédit — $2,- 
161.49 of which he paid himself as diue him "on the sale of the prop- 
erty" and the balance to other persons and for other purposes. 

On the 28th of the same month of April John M. Smith sent from 
California. to the executor his power of attorney appointing the latter 
his attorney in fact, with instructions to indorse the stock that he had 
bought to the Union Bank & Trust Company as collatéral security 
for the payment of his $10,000 and $75,000 notes then in the bank, 
and with the request that the executor meet him in Helena about the 
17th or 18th of May following. 

On the 18th of May, 1899, John M. Smith returned to Montana, 
and on the 2oth of that month executed his bond as guardian and 
took the oath of office. Within a few days thereafter, to wit, June 1, 
1899, the executor filed the final account of his administration of the 
estate of William A. Smith, and on the 12th of June of the same year 
a decree settling his accounts and distributing the estate was signed, 
and on the 14th placed on file. On the same day, to wit, June 14, 
1899, the executor paid the entire amount in his hands over to the 
guardian, John M. Smith, taking his receipt therefor as such guard- 
ian. John M. Smith thereupon went to Helena, Mont., and on the 17th 
of June, 1899, there used'that money of his wards in discharging his in- 
debtedness to the Union Bank & Trust Company as far as it would 
go, giving a new note to the bank for the balance due it from him. 

N. B. Smith testified that he did not know until the fall of 1899 
what use the guardian had made of his wards' money ; that "in Octo- 
ber, or bef ore October," 1899, the guardian told him ; yet, in his sub- 
séquent letter of November 30, 1899, to his aunt, Mrs. Reynolds, who 
had charge of the children at her home in Fayette, Ohio, he said : 

"In regard to Uncle John biiying the stock, wlll say that he borrowed the 
money from a bank In Helena to buy the stock. I would not let him hâve 
the stock until he had actually paid me the money. I had the money In my 
name in the bank until I was flnally discharged from my trusts. When I 
made my final account I showed the judge my draft, and my bank account 
subject to check. I turned over to him the money and took his receipt for 
the same, and filed the same in court and the same is now a matter of rec- 
ord. The Union Bank & Trust Company furnished his bond and same Is 
perfectly good. He has to pay the bank Qulte a sum of money for furnlshing 
the same. I thlnk he has to pay about three hundred dollars a year for his 
bond. The judge and Uncle John and I talked over the matter of the use 
of the money, and the understandlng was that he should pay four per cent, 
for the use of the money until such tlme as it should be invested in bonds. 
That Is better than vve could do with government bonds, and as long as the 
Union Bank & Trust Company Is his surety the same is perfectly safe." 

There is in this letter not only no statement of the fact then con- 
fessedly known to the writer that the guardian had) misappropriated 
the money of his wards to the payment of his own indebtedness, but 
the clear implication that the guardian then had on hand their money, 
secured by a perfectly good bond, furnished at his expense by the 
Union Bank & Trust Company. Not only did the former executor 
of the estate of William A. Smith and subséquent attorney of the 
guardian of the minors fail to dlisclose to his aunt having charge of 
the children the misappropriation of their funds, but his own testimony 
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is that after acquiring knowledge of the fact of such misappropria- 
tion, he failed to report it to the court, although keeping the guardian's 
accounts at least as early as October, 1900, and being on the llth of 
December of that year substituted of record as attorney of -the guard- 
ian in place of the forrrier attorney, Waterman, by an order of the 
court of that date, containing, among other things, the following: 

"John M. Smith, the guardian of said minors, havlng luade application to 
the court for an order authorlKing him to borrow the funds in his hands be- 
longing to said minors amouuting to the sum of about $82,000 at the rate of 
threeper cent per annum. The court being fully advised in the premises: 
It is ordered that said guardian be authorized to borrow said sum of $82,000 
at the rate of 3% per annuiu, and to so hold the same at said interest unlil 
the further order of this court." 

It is true that N. B. Smith testified that he did not procure this 
order to be made, and did not know of it at the time, but he admits 
that he thereafter acted as the attorney of the guardian, and prepared 
the final açcount of the latter, in which the guardian was charged in- 
terest on tiie money of the wards only. from December 11, 19Ô0, and 
at the rate of 3 per cent, per annum, and in which the wards were 
charged for the money paid by the guardian to the surety company 
for going on his bond as guardian. Before so acting N. B. Smith 
knew that long before the making of the order of December 11, 1900. 
the guardian had misappropriated ail of the money of his wards by 
the payrnent of his own indebtedness with it, for he himself so ex- 
pressly testified, and, according to, his own testimony, he withheld 
that information from the court and acted un,der and by virtue of 
the cGurt's order substituting him as attorney for the guardian in place 
of the guardian's former attorney, which order recited the false prê- 
teuse that the guardian then made application to borrow the money 
of his wards. which he had long before misappropriated to his own 
use,, upon which sham and false statement the court undertook to make 
an order authorizing the guardian to borrow his wards' money at the 
rate of 3 per cent, per annum. 

We are of the opinion that the record shows that both the sale of 
the stock of the estate of the deceased William A. Smith and the sub- 
séquent misappropriation of the money of the minors by their guard- 
ian were parts and parcels of a scheme entered into by and between 
N. B. and John M. Smith, and consummated as hereinbefore indi- 
cated, which was a f raud both upon the minors and the probate court, 
and that therefore the judgment appealed from should be reversed 
and the cause remanded, with directions to enter a decree for the 
complainant to the effect that upon the return to the représentative of 
the estate of John M. Smith, deceased, of the money received by her 
for her interest in the stock from her guardian, with légal interest 
thereon, her proportion' of the said stock be returned to her,^ and pro- 
viding for an Ippropriate accounting on her behalf , and for such pro- 
ceedings as may be requisite and appropriate as will place her in such 
position as she would hâve been in if the sale of said stock had not been 
made, and with costs. 
It is so ordlered. 

1 Amended pursuant to order entered October 28, 1910. 
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I>AI/rOK et al. v. HAZKLET. 
fCîrcrult Court of Appeals, Ninth Circuit. October S. 1910.) 
No. 1,780. 
L Exceptions, Bill of (§ 56*) — Allowance— Oedeiî— "Siqning." 

Signature of the Judge to oi-ders aUowiiif,' and settling bills of excep- 
tions do not constltute a "signing" of the bills witliin Act Cong. June 6, 
1900, c. 786, § 223, 31 Stat 360, providing that the statement of the ex- 
exceptions when settled and allowed shall be signed by the judge anfi 
filed with the clerk, etc. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Dec. Dig. § 56.* 
For other définitions, see Words and Phrases, vol. 7, pp. 0508-6512.] 

2. Exceptions, Bill of (§ 43*) — Filing — Time. 

Under Act Cong. June 6, 1900, c. 786, § 372, 31 Stat. 395, providing that 
exceptions prepared and settled shall be flied with the clerlc withln 10 
days frona the entering of the deeree or such tlme as the court may allow, 
exceptions not flled with the clerk untll more than six months after the 
entering of the deeree wlthout an order extending the tlme were nugatory. 

[Ed. Note. — For other c-ases, see Exceptions, Bill of, Cent. Dig. § 72^^ ; 
Dec. Dig. § 43.*] 

3. Exceptions, Bill of (§ 40*) — Filing— Time— Extension. 

The trial court has no jurisdiction to extend the time for lîUng excep^ 
tions after the time to file the same has expired. 

[Ed. Note.- — For other cases, see Exceptions, Bill of. Cent. Dig. § 60; 
Dec. Dig. § 40.*] 

4. Exceptions, Bill of (§ 36*) — Filing— Time— Suspension. 

A motion to vacate the judgment Is IneŒective to extend the tlme for 
filing exceptions. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. { 51; 
Dec. Dig. § 30.*] 

6. Equitt (§ 428*) — Allowance— Filing— Time. 

■\Vhere at the close of the trial the court announced that they would 
flnd in favor of plaintilï, and directed plaintilî's counsel to prépare flnd- 
iiigs of tact, conclusions of law, and a deeree, and allowed 30 days for 
that purpose, défendants were not entltled to bave the whole 30 days 
elapse before the filing of such findlng and deeree, but plaintiff was entl- 
tled to présent for allowance and file the findings and deeree immediately; 
the deeree being regarded as final from the date It was filed. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 428.*] 

6. Equity (§ 389*) — Findings— Allowance. 

Where an order for findings in favor of complalnant did not call for 
findings by défendant, and the decTeevvas sustaiued by plaintilî's findings 
of fact and conclusions of law adopted by the court, the fact that tlie 
court aiso allowed some of defendant's proposed fiudkigs subsequeutly 
served was immuterial. 

[Ed. Note. — For other js»ses, see Equity, Dec. Dig. § 389.*] 

7. Appeal and Errob (| 544*) — Record— Bill or Exceptions— Absencï>— 

ScopE of Review. 

In the absence of a bill of exceptions tn an equity case, the substantial 
merits can be considered on appeal only as shown by the pleadlugs, find- 
ings of fact, conclusions of law, and the deeree. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. S 2418; 
Dec. Dig. I 544.*] 

8. Trusts (| 366*) — Actions— Parties. 

A trustée, who merely sues to reduce property to his possession or to 
protect his title as trustée without In any way affecting his relations with 

*For other cases see sam« topic t S numbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
182 F.— ^6 
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the cestui que trust, need not make the cestui que trust a party to tlie 
action. 

[Ed. Note. — For other cases, see Trusts, Dec. Dig. § 3GC.*] 

9. Navigable AVatebs (§ 39*) — Shobe Riqiits— Wiiarves— Easements. 

Where plaiutiff as trustée owned certain lanrl liordering an océan Inlet, 
plaintifif's sliore bouudary being described "thence with the meanders 
along tlie shore line of Orca Inlet," the existence of a railway line cross- 
Ing a portion of the tide flats did not eut ofC plaintiff's littoral right lield 
as an Incident to the ownership of the ui>land, where it appeared tliat 
there vvas a pièce of npland owned bypiaintiff lying between the railroad's 
i-ight of way and tlie portion of the shore in front of which plaintlff de- 
sired to construct a wharf. ■ 

[Ed. i^ote. — For other cases, see Navigable Waters, Dec. Dig. § 39.*] 

10. Public Lands (§ 47*) — .Littoral RigiÎts— Réservation— Statutes. 

Act Ck)ng. May 14, 1898, e. 299, § 10, 30 Stat. 413 (U. S. Comp. St. 1901, 
p. 1409), relating to the con^-eyance of shore lands in Alaska, and provid- 
ing for a roadway réservation CO feet wide parallel to the shoi'e Une as 
near as niay be practicahle for uses of public higlnvay, refers to a road- 
way through the reserved land previously described, and not other lands 
gi-anted in fee under the homestead laws. 

[Ed. Note. — For other cases, see Publie Lands, Dec. Dig. § 47.*] 

11. Public Lands (§ 47*) — Shore Lands— Réservation— Statutes. 

Act Cong. March 3, 19a3, c. 1002, 32 Stat. 1028 (U. S. Comn. St Supp. 
1dm. p. 540), amending Act Cong. May 14, 1898, c. 209, 30 Stat. 409 (D. 
S. Comp. St. 1901, p. 1412), extending the homestead laws to Alaska, lim- 
ita the exteut of a hoinesteiad entry to 320 acres, and provides that uo 
entry shall he allowed extending more than 100 rods along the shore of 
any navigable water, and along such shore a space of at least 80 rods 
shall be reserved froni entry between ail such claims, and déclares that 
nothing therein contained shall be construed to authorlze entrles to be 
inade or title to be acquired to the shore of any navigable waters within 
the district. Held that, where shore land was acquired under such 
aniended act, there was no réservation of a roadway above high-vvater 
mark. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 47.*] 

12. Navigable Waters (§ 41*)— "Shoke." 

The "shore" of navigable water Is the ground lying between ordinary 
high-water and low-water mark. 

[Ed. Nôte.^For other cases, see Navigable Waters, Dec. Dig. § 41.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6495-0497.] 

13. Navigable Watees (§ 43*) — Upland Owner— Rights in Shobe. 

Where a, homestead entry in Alaska was bordered on one side by the 
meanders of the tide waters of Orca Inlet, the entryman, as the owner of 
tbe upland, though aequiring no title to the shore or soli below high-water 
mark, was eutitled to free and unobstructed access to the navigable 
water, and for that purpose to construct a wharf over such lands without 
interférence by third persoiiB claiming the right to use the shore. 

[Ed. Note.— For other cases, see Navigable Waters, Dec. Dig. § 43.*] 

Appeal from the District Court of the United States for the Third 
Division of the Territory of Alaska. 

In Equity. Stiit by George C. Hazelet, as trustée, et&, against Jack 
Dahon and others, to, restrain défendants from constructing and main- 
taining a wharf in the tide lands in front of complainant's wharf and 
upland on the water front of the town of Cordova, on Orca Inlet, 

•For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inde.xes 
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Alaska. From a decree for complainant, défendants appeal. Af- 
firmed. 

Heid & Love and Maloney & Cobb, for appellants. 
R. F. Lewis, Richard C. Harrison, and Ostrander & Donohoe, for 
appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. It is alleged in the complaint that on 
the 16th day of April, 1907, the United States by patent conveyed to 
Thomas J. Donohoe the fee-simple title to a tract of land containing 
143.65 acres on Orca Inlet, Alaska, being the land embraced in United 
States survey No. 449. A map showing said land was attached to the 
complaint and marked "Exhibit A." It was alleged: That thereafter 
on the 24th day of February, 1908, said tract of land, save and except 
13.65 acres in the northwest corner of the tract, was conveyed by deed 
to the plaintiflf in trust for the following named persons: Copper 
River Railway Company, George C. Hazelet, A. J. Adams, John Y. 
Ostrander, S. Blum, George M. Easterly, John Lyons, and T. J. Don- 
ohoe. That plaintiff caused a portion of said land to be surveyed and 
platted into lots and blocks, streets and alleys, and has since sold a 
large number of lots in the tract so platted. That the purchasers had 
gone upon the same and erected buildings for business and mercan- 
tile purposes. That plaintiff was the owner in fee of ail the tracts of 
land marked on said plat "reserved." That on or about the lOth day 
of June, 1908, plaintiff commenced the construction of a dock or 
wharf upon the land owned by him in fee above the line of mean high 
tide, with the intention of continuing the same over the tide lands ly- 
ing immediately in front of and abutting upon his high land tô deep 
water. That on or about the 6th day of July, the défendants without 
right and against the protest and objections of plaintiff, and unlaw- 
fuUy-and with force, went upon the tide land immediately in front of 
the wharf being constructed by the plaintiff, and for the purpose of 
hindering and preventing plaintiff from continuing his said wharf to 
deep water commenced driving piles, and at the date of the vérifica- 
tion of the complaint had covered a space of land with piling 68 feet 
wide by 130 feet long, and had covered said pihng with a deck or 
platform. That the tract of land so occupied by défendants was be- 
tween the line of mean high and low tide and was directly in front of 
the wharf being constructed by plaintiff and between the high land 
owned by plaintiff and deep water, and was so constructed as to pre- 
vent plaintiff from completing his said wharf to deep water. That 
défendants were in possession of said piling and the land covered 
thereby, and were.maintaining such possession with a large force of 
men, and had threatened to drive more piling in that vicinity and tô 
further obstruct and prevent plaintiff from extending his said wharf 
to deep water. That by reason of the obstruction then constructed by 
défendants and maintained by them plaintiff was prevented from com- 
pleting his said wharf to deep water, and was hindered and damaged 
in the use of that portion then constructed for the reason that défend- 
ants' obstruction prevented the free landing of barges and light draft 
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bôats at the outer edge of his said wharf. That plaintiiif's wharf was 
a_ public necessity, being necessary for the inhabitants of said town 
site for the piirpose of bringing in and over the same lumber and 
building materials, provisions, and supplies. That if défendants were 
not restrained from maintaining the obstruction then constructed and 
from building and maintaining further obstruction as they threatened 
so to do, plaintifï would sufifer great and irréparable injury and dam- 
age by being prevented from furnishing the purchasers of lots in the 
town site with an easy means of landing lumber and building materi- 
als for the érection of buildings, and the plaintifï would be prevented 
from landing lumber, building material, and other supplies necessary 
in the prosecution of street grading and other improvements for the 
betterment and improvertient of the town site. That the défendants 
and each of them were insolvent and unable to respond in damages. 
Plaintifï prayed that pending trial défendants should be restrained 
from maintaining the obstruction described, and that upon a final 
hearing the défendants should be permanently enjoined from main- 
taining the obstruction. 

Défendants in their answer alleged that there was a defect of par- 
ties plaintiiï and défendant in the suit; that the plaintifï was not the 
sole owner, nor did he alone construct the structure denominated a 
dock or wharf in said complaint, nor did he hold the same as a trustée 
of an express trust. It is alleged that by virtue of the laws of the 
United States in force in Alaska the grant of land to plaintifï's gran- 
tor was subjéct to an easement of a right of way as a public highway 
bordering the shore of Orca Inlet, separating the land granted in fee 
from the shore, and that no riparian rights whatever passed as ap- 
purtenant to thé grant, and that a right of way had been acquired by 
the Copper River & Northwestern Railway Company for its Une of 
raiiroad between the shore lands upon which plaintifï's structures were 
erected and the high land claimed by the plaintifï, and thereby any and 
ail riparian rights, if any, claimed by plaintiff, had been eut off and 
destroyed. 

Défendants further allège that in June, 1908, they went upon the 
open, unoccupied tide iîats in front of the said town of Cordova and 
began the construction of a wharf or dock for the accommodation of 
the gênerai public and in aid of commerce and navigation; that they 
intended to, and but for the acts of plaintiff and his associâtes would, 
hâve constructed a wharf of substantial character, capable of accom- 
modating ocean-going ships from the deep waters of Orca Inlet, 
across such tide flats, and connected the same with the foot of C street 
in said town by a good and sufficient approach ; that shortly after the 
défendants began the construction of said dock or wharf, and when 
they had completed about 80 by 100 feet of the same, the plaintiff and 
his associâtes began the placing of piling and covering the same next 
to the shore between the dock of plaintiff and the shore so as to eut 
off défendants' approach, and hâve since refused, and still refuse, to 
allow the défendants to land over said structure, or to land goods 
thereat, or to hâve a right of way over the same. 

The plaintiff's reply dénies défendants' affirmative défenses. 

The case was heard by the court upon the issues presented, and 
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upon findings in favor of the plaintifï a final decree was signed by the 
judge on December 9, 1908, and filed with the clerk of the court on 
December 13, 1908, in which it was recited: That on the 16th of 
April, 1907, the United States government conveyed by patent a fee- 
simple title to Thomas J. Donohoe for that certain tract of land, on 
the shore hne of Orca Inlet, Alaska, officially designated as United 
States survey No. 449, described in the decree by courses and distan- 
ces, with the western boundary meandering the shore line of Orca In- 
let; the tract containing 143.65 acres. That thereafter on the 24tli 
day of February, 1908, said tract of land was conveyed to the plain- 
tifï, saye and except a tract of land containing 13.65 acres in the north- 
west corner of the tract described in the complaint. That the plain- 
tiff had gone into possession of the land and premises, and on or about 
the lOth day of June, 1908, had commenced the érection of a wharf 
upon the high lands owned by him in f ee, above the line of mean high 
tide, with the intention of continuing his wharf from the tide lands 
lying immediately in front of and abutting upon his said high lands 
to the deep waters of Orca Inlet. That on the 6th day of July, 1908, 
the défendants, without right and against the protest and objections 
of plaintiff, had gone upon the tide lands immediately in front of said 
wharf that was then being constructed by plaintiff, and between plain- 
tifï's high lands, owned and possessed by him and between plaintiff's 
wharf, then partially constructed, and the deep waters of Orca Inlet, 
and commenced driving piles at the point marked on the plat attached 
to the decree "défendants' piling," and covering a space of tide lands 
with said piling and the structure erected thereon 68 feet wide by 130 
feet long". That said piling was so constructed as to prevent plaintifï 
from completing his wharf to deep water of Orca Inlet, and was so 
constructed as to obstruct plaintifï in his ingress and egress to and 
from his high lands and the deep waters of Orca Inlet. It was there- 
upon adjudged and decreed that plaintiff by reason of being the owner 
of the high lands aforesaid was entitled to the possession, use, and 
occupancy of the shore lands lying in front of and between his said 
high lands and the deep waters of Orca Inlet, and was entitled to the 
possession and occupancy of the shore lands seized upon and then oc- 
cupied by the défendants ; and that said lands so occupied and in the 
possession of said défendants were necessary to the plaintiff for in- 
gress and egress to and from said high lands and the deep waters of 
Orca Inlet. 

It was further adjudged and decreed that the défendants had unlaw- 
fully gone upon said shore lands in front of the plaintiff's wharf, and 
that the défendants be restrained and enjoined from erecting pilings 
or other obstructions of any kind or nature whatever upon the shore 
lands of Orca Inlet in front of plaintiff's uplands and between plain- 
tiff's uplands and the deep waters of Orca Inlet. The decree awarded 
costs in favor of the plaintiff. 

From this final decree défendants appeal. 

The appellee interposes objections to the bill of exceptions con- 
tained in the transcript of record on appeal: First, because it is not 
authenticated in any way by the judge before whom the case was 
tried; and, second, that the time within which the trial judge was 



' 566 182 FEDERAL REPORTEE. 

atithorized to settle a bill of exceptions in the case liad expirée! long 
beforè any'step was taken by the appellants to présent a bill of excep- 
tions for settlement. 

The procédure provided by law for the trial of issues in actions of 
an equitaible nature in the courts of Alaska is found in chapter 39 of 
the "Act rtiaking further provision for a civil government for Alaska 
and for other purposes," approved June 6, 1900 (Act June 6, 1900, c. 
786, 31 Stat. 331-395). 

Section 373 of the act provides, among other things : 

"Exceptions niay be taken dnring the ti'ial to the ruling of the court and 
also to it's flndings of fact and a statement of such exceptions prepared and 
settled as in an action, and the sanie shall be flied with the clerk within ten 
days from the entering of the deeree or sueh further tlme as the court uiay 
allow." 

The procédure for the settlement of a- bill of exceptions in an action 
is provided in chapter 21 of the same act. Section 333, contained in 
that chapter (31 Stat. 366) provides: 

"The statement of the exception wlien settled 'and allowed shall be slgned 
by the Judée and iiled with the clerk and thereafter it shall be deemed and 
taken to be a £iart of the record of the cause." 

The. deeree in this case was signed on December 9, 1908, and filed 
with the clerk of the court on December 13, 1908. 

There is in the trahscript of record what purports to be a "Record 
of procèedings, Transcript of Testimony and Bill of Exceptions," to 
which is appérided a certificate by the ex-official stenographer certify- 
ing to the correctness of the preceding 83 pages. Following this cer- 
tificate as printed in the record is the following order signed by the 

"The foregoing transcript filed on the 19th day of .lune, 1909, consisting of 
82 pages, to whlch are attached ail the exhlblts of the respective parties, viz., 
plaintiff's Exhlbits Nos. 1 to 7 inclusive, and défendants' ExhîbltNo. A, which 
transcript Is duly eertified by the ex-ofBelal stenographer of this court, contains 
ail the testimony and évidence taken and produced at the trial of the cause 
considered by the court in rençlering its décision and constituting part of this 
record, in this cause and the excei)tions therein set forth >vere duly taken, 
plaintift's and défendants', and allowed by the court as they appear in said 
transcript And it is liereby ordered that the said above transcript be and the 
same is Jhereby coustituted a part of the record lu this cause." 

Following this order are the exhibits in the case and the minutes of 
the court for December 9, 1908, wherein it is recited that: 

"The court annouuced the fa et that his décision would be for the plaintiff, 
and plaintiff's counsel was inStrûCted to preiïare findings of fact, conclusions 
Of lavv, aM à deeree in said cause to be submitted to the court; that at the 
same time anfl place the court annouuced that when the findings of fact and 
conclusions of; law and deeree were determined by the court they would be 
sigeed nunc. pro, tune as the.,9th day oï,.I)ecember, 1908, to whlch order 
défendants excépte'd and exception was allowéd." , 

Then follows an order of the court allowing the défendants to 
amend their originar ansWer by interlineation, alleging that the value 
of défendants' possessory right, title, and property was more than $1,- 
000, and the admission of a stipulatibn- that' the défendants would so 
testify. Tte: order then proceeds : ;i, L; ; : 
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"The court therefore belng fuUy advlsed In premises, and harlng heard ar- 
gument of ail parties, announced hls décision in favor o£ plaintiff without 
dauitiges, and tUat an injunction issue lierein as prayed, and thereupon an or- 
dor was made in open court allowing 30 days within which to prépare and file 
the proposed findings of fact and conclusions of law for adoption by tUe court, 
and upou whicli judgment berein is to be based." 

Then follow récitals of proceedings from which it appears that after 
the adjournment of the court on Deceniber 9, 1908, for the spécial 
October term of 1908, the judge, as he was about to départ for Fair- 
banks, signed plaintifl's proposed findings of fact and conclusions of 
law and the decree in the case; that such findings of fact, conclusions 
of law, and decree were filed in court on the 12lh day of December, 
1908. It appears elsewhere in the record that the findings of fact and 
conclusions of law prepared by plaintiff and filed in the action was 
served on défendants' counsel on December 12, 1908. 

It is further recited that défendants on December 30, 1908, served 
plaintifif's counsel and filed in court their proposed findings of fact, 
conclusions of law, and objections and exceptions to plaintiff's find- 
ings of fact and conclusions of law. Thèse are set out in full. Then 
follows a notice of a motion by the défendants filed January 5, 1909, 
to vacate the judgment so signed by the judge on December 9th, and 
filed on December 12, 1908, on the ground that the same was prema- 
turely signed by the judge before a copy of the proposed findings of 
fact and conclusions of law in said cause had been served on the de- 
fendants' counsel and contrary to the provisions of the order made by 
the court on December 9, 1908, giving 30 days in which to make and 
lîle the proposed findings of fact and conclusions of law upon which 
the judgment or decree was to be based. To this notice is attached 
the affidavit of one of the attorneys for the défendants setting forth 
matters mainly outside of the record relating to the findings of fact 
and conclusions of law adopted and signed by the court. Reply af- 
fidavits of the attorneys for plaintiff are also in the record. 

It appears that the motion to vacate the judgment was heard by the 
court on March 29, 1909, and denied, and at the same time the défend- 
ants were allowed 20 days to file a motion for a new trial and 90 days 
for preparing and settling exceptions and settling the record in the 
action. 

On April 19, 1909, the court made an order, allowing certain find- 
ings of fact proposed by the défendants and disaHowing défendants' 
objections to the findings of fact and conclusions of law which had 
teen adopted and signed by the court on December 9, 1908. There- 
after and on the same day the défendants made a motion for a new 
trial on the ground, among others, of irregularity in the proceedings 
of the court in signing findings of fact and conclusions of law within 
and before the expiration of 30 days given by the court on December 
9, 1908. The motion for a new trial was denied on June 16, 1909. 
Then follow récitals relating to the settlement of a bill of exceptions, 
in which plaintiff refused to appear, but reserved the right to object 
to the proceedings. Thereupon on June 19, 1909, the court entered 
an order settling the record preparatory to an appeal on the part of 
the défendants upon the présentation by the défendants of "what pur- 
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ports to be the transcript of ail the testimony and évidence upon which 
said cause was tried and final judgment and decree herein was ren- 
dered, and the court upon examination finding that the foregoing tran- 
script of testimony 'hereto attached' présentée! bythe défendants, con- 
sisting of 210 numbered pages of typewritten and written matter and 
3 maps, Exhibits o, 6, 7, one of which bas 3 pages of t3'pewritten and 
written matter thereto attached, constitute a full, true, and correct 
copy and transcript of the testimony and évidence and ail of the same 
upon which said cause was tried and the final judgment and decree 
rendered herein and a true and correct copy and transcript of the 
other proceedings in said cause therein set forth, that the objections 
and exceptions of défendants thereto and as therein allov/ed, and the 
court hereby orders that the said record, transcript, évidence, and ex- 
ceptions be fîled and made a part of the record of said cause in the 
ofïïce of the clerk in the above-entitled court, and the above and fore- 
going exceptions contâined and set forth in said record and each of 
them are by the court allowed, and the same are hereby made a part 
of the record in said action." 

The bill of exceptions as thus prepared and settled by the court was 
filed with the clerk of the court on June 19, 1909. 

It thus appears that the record contains two orders of the court 
each allowing and settling a bill of exceptions. The first order refers 
to a record of 82 pages (to which are attached plaintifï's Exhibits Nos. 
1 to 7 and défendants' Exhibit A) contatning the testimony and évi- 
dence taken and produced at the trial. The second refers to a record 
of 210 pages bf typewritten and written matter and 3 maps, Exhibits 
5, 6, and 7. The first order settles a bill of exceptions containing the 
testimony and évidence prior to final decree; the second settling a bill 
of exceptions ■ containing the testimony and évidence upon which the 
cause was tried and final judgment and decree rendered, and also the 
other proceedings in said cause subséquent to final decree. Both or- 
ders were signed by the judge on June 19, 1909; but neither bill of 
exceptions is signed by the judge. 

The record of proceedings was filed with the clerk of the court on 
June 19, 1909. The second or last order of settlement of the record 
and allowance of exception was not filed with the clerk until June 28, 
1909. The last order was therefore a separate and distinct document. 
The so-called "bill of exceptions" and tbe signature of the judge to 
the order did not constitute a signature to the bill of exceptions. The 
statute f urther required that the "exceptions prepared and settled as in 
an action" and signed by the judge "shall be filed with the clerk within 
ten days from the entering of the decree or such f urther time as the 
court may allow." Thèse exceptions were not filed with the clerk 
until more than six months after the entering of the decree; but the 
appellants rely upon the order of Mardi 29th allowing the défendants 
90 days for preparing and settling exceptions. When that order was 
made, the time for filing exceptions had long since expired, and the 
court had then no authority to extend the time. Hack v. Nason, 190 
Mass. 346', 76 N. E. 906 ; Mitchel v. State, 148 Ala. 663, 41 South. 
518 ; Pieser et al. v. Minkota Milling Co., 223 111. 139, 78 N. E. 30. 

In Dalton v. Gunnison, 165 Fed. 873, 91 C. C. A. 457, the question 
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was whether a delay in settling and signing a bill of exceptions until 
after the expiration of the time fixed for signing the same as extended, 
caused by the inability of the court stenographer to make a transcript 
of his notes of the évidence and exceptions within the time so ex- 
tended, was an extraordinary circumstance within the exception to 
the rule that a bill not presented within such time cannot be signed 
thereafter. The action in that case was at law, with respect to which 
the procédure is governed by the provisions of chapter 21 of the 
Alaska Code of Civil Procédure. There is no provision in that Code, 
either in chapter 21 or elsewhere, prescribing any definite time within 
which a bill of exceptions must be settled and signed in an action at 
law. This court, accordingly, held that the delay in that case was 
caused by an extraordinary circumstance, which brought it within the 
exception to the gênerai rule that the judge was without authority to 
sign the bill of exceptions after the expiration of the time fixed for 
that act. The law of that case bas no application to the procédure 
in an action of an équitable nature where the statute fixes the time 
within which a bill of exceptions may be signed, and where even with- 
out the statute there is no extraordinary circumstance excusing the 
delay, The so-called bill of exceptions cannot therefore be consid- 
ered on this appeal. 

The motion to vacate the judgment filed January 5, 1909, was also 
without eiïect to suspend the running of time. The judgment had be- 
come final when filed with the clerk on December 12, 1908. If errone- 
ous it was an error of law to be corrected on appeal. United States 
Bank v. Moss, 47 U. S. (6 How.) 31, 39, 12 L. Ed. 331 ; Bronson 
V. Schulten, 104 U. S. 410, 415, 26 L. Ed. 797. But appellants claini 
that the findings of fact and conclusions of law were filed prema- 
turely; that they should not bave been filed until 30 days from De- 
cember 9, 1908. There is no such order in the record. The order of 
the court was the usual one, that the prevailing party — the plaintifï in 
this case — should prépare findings of fact and conclusions of law and 
a decree. It was further ordered that 30 days should be allowed to 
prépare such findings of fact and conclusions of law ; but it appears 
the plaintifï did not require that time, and, as the judge had concluded 
the spécial term at Valdez and had adjourned the court for the term 
and was about to départ for Fairbanks, the plaintifï on the same day 
prepared and submitted to the judge proposed findings of fact and 
conclusions of law and also the form of a decree, ail of vi'hich were 
adopted and signed by the judge as o^ that day and filed with the 
clerk of the court on December 12, 1908, and on this last-named date 
the findings of fact and conclusions of law were served upon the 
défendants and under the statute became the findings of fact, conclu- 
sions of law, and the final decree in the case. There was therefore no 
inadvertence, mistake, or accident in the entry of the decree, and if 
erroneous in law it devolved upon the défendants to proceed by ap- 
peal to correct the error. Bronson v. Schulten, 104 U. S. 410, 26 
L. Ed. 797; Phillips v. Negley, 117 U. S. 665, 674, 6 Sup. Ct. 901, 
29 L. Ed. 1013 ; Central Trust Co. v. Grant Locomotive Works, 135 
U. S. 207, 224, 10 Sup. Ct. 736, 34 L. Ed. 97 ; Hickman v. Et. Scott, 
141 U. S. 415, 13 Sup. Ct. 9, 35 L. Ed. 775; Wetmore v. Karrick, 305 
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U. S. 141, 151, 27 Sup. et. 434, 51 L. Ed. 745; Patch v.' Wabash, 207 
U. S. 377, 281, 28 Sup. Ct. 80, 52 L. Ed. 204. 

The action of the court in allowing some of défendants' proposed 
fîndings of fact served and filed on December 30, 1908, and allowed on 
April 19, 1909, is immaterial. The order of court of December 9, 
1908, did not call for such fîndings of fact, and the judgment or de- 
cree is sustained by the original fîndings of fact and concUisions of 
law. 

The absence of a proper bill of exceptions leaves the case open for 
considération upon the pleadings, fîndings of fact, conchisions of law, 
and decree under which the substantial merits of the case will be de- 
termined. 

It is contended by the appellants that the appellee (plaintiff in the 
court below) had no capacity to maintain this suit ; that the suit could 
only be brought in the names of the persons mentioned in the com- 
plaint and in the decree as benefîciaries of the trust upon which the 
property described in the complaint is held by the appellee. This is 
the gênerai rule ; but the présent case is an exception. A trustée, who 
merely sues to reduce property to his possession or to protect his title 
as trustée without in any way afî'ecting his relations witli the cestui 
que trust, need not make the latter a party to the action. Carey v. 
Brown, 92 U. S. 171, 172, 23 E. Ed. 4G9 ; 1 Street, Fed. Equity Prac. 
§ 512. 

It is next contended that the plaintiff was not entitled to any relief 
for the reason that the land embraced in United States survey No. 449 
was eut off by easements and rights of way f rom the shore of Orca 
Inlet, and that the plaintiff had therefore no littoral right as an inci- 
dent to his ownership of the upland. 

The court found as a fact that the plaintiff was the owner and in 
possession of the lands embraced in United States survey No. 449 on 
the shore of Orca Inlet described by courses and distances. The shore 
line is described "thence with the meanders along the shore Une of 
Orca Inlet." The court further found : 

"That on the 24th day of Febrnary, 1908, plaintiff as such trustée was and 
now is the owner in fee and in. possession of ail tlie upland or high land bord- 
eriug on the shore of Orca Inlet." 

The easements and rights of way referred to by appellant are those 
of the Copper River Railway as shown on a map attached to the com- 
plainf as an exhibit showing the town site of Cordova; but this map 
also shows that, while the iTne of the railroad crosses a portion of the 
tide flats in front of the town site of Cordova, there is a strip of up- 
land owned by plaintiff lying between the line of the railroad's right 
of way and that portion of the shore in front of which the défendants' 
(appellants') wharf was being built at the time of the commencement 
of the action. The court found as a fact: 

"That on or about the lOtb day of Juue, 190S. said ])laintiff, as such trustée, 
conimenced the construction of a wharf upon the bigh land owned by hini in 
fee, as hereinbefore described, above tlie Hue of mean high tide. at the point 
marked on plalntifPs 'Exhibit A' attached to plaintiff's complaint. witb tbe 
intention of cohtinulug said wharf over the tide lands lying iunnediately in 
front of and abutting upon bis said high lands, to deep water of Orca inlet." 
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The decree follows this finding of fact. 

This we tliink establishes plaintiff's littoral right to the shore in 
front of his upland ; but, in any event, whatever may he the fact about 
the line of this right of way, we are of the opinion that it is not of 
the character to eut ofï the littoral rights of the upland owner, in 
view of the law upon that subject as declared in Illinois Central R. R. 
Co. V. Illinois, 146 U. S. 387, 445, 463, 13 Sup. Ct. 110, 36 L. Ed. 1018. 

It is next contended that plaintiff's littoral rights were eut ofï from 
the navigable waters in front of his upland by a reserve provided in 
.section 10 of the act of May 14, 1898 (Act May 14, 1898, c. 299, 30 
Stat. 409, 413 [U. S. Comp. St. 1901, pp. 1412, 1469]). This act ex- 
tends the homestead laws and provides for right of way for railroads 
in the district of Alaska. Section 1, in extending tlie homestead lavi^s 
to Alaska, provides : 

"ïhat 110 entry shall be allowed extending more th.an eiglity rods aloiig the 
shore of any navigable water and along such shore a space of at least eighty 
rods shall be reserved from entry between ail sueh claims and that nothiug 
herein contained shall be so construed as to authorize entries to be made or 
title to be acqulred to the shore of any nav' table waters within sald district. 
And it is further provided that no homestead shall exceed eighty acres in 
exteut." 

Section 10 provides that citizens or corporations possessing and 
occupying public lands in Alaska for the purposes of trade, manufac- 
ture, or other productive industry may purchase one claim of not ex- 
ceeding 80 acres, provided that no entry shall be allowed under the 
act on lands abntting on navigable waters of more than eighty rods. 
Then follows this réservation : 

'Trovided further that there shall be reserved by tlie United States a space 
of eighty rods in whieU between tracls sold or entered under the provisions 
of this act on lands abntting oji any navigable stream, inlet, guif, bay or sea- 
shore and that the Secretary of the Interior may grant the use of such reserv- 
ed lands abutting on tiie water front to au.v citizen or association of citizens 
or to any corporation incorporated under the laws of the United States or un- 
der the laws of any stjite or territory for landings and wharves, with the ijro- 
vision that the public shall hâve access to and proper use of such wliarves and 
landings at reasonable rates of toll to be prescribed t)y said Secretary and a 
roadway sixty feet in wldth paralled to the shore line as near as may be 
practicable shall be reserved for the use of the public as a highway." 

The last clause above quoted refers to a roadway through the re- 
served lands previously described, and not through lands granted in 
fee simple under the homestead laws. Furthermore, the patent under 
which the appellee derived his title was not issued under the act of 
May 14, 1898, but under the act of March 3, 1903 (Act March 3, 
1903, c. 1002, 32 Stat. 1028 [U. S. Comp. St. Supp. 1909, p. 549]), 
vi'hich amends the former act by limiting the extent of a homestead 
entry to 320 acres and provides : 

"That no entry shall be allowed extending more than one hundred and sixty 
rods along the shore of any navigable water and along such shore a space of 
at least eiglity rods shail be reserved from entry between ail such daims." 

It is further provided, as in the former act, that nothing "herein 
contained shall be so construed as to authorize entries to be made or 
title to be acquired to the shore of any navigable waters within said 



572 - 182 FEDERAI. BEPOETEB. 

district." The "shore" is that ground that is betweeri' ordinary high- 
watef and low-wat'er ' tïiark. Shively v. Bowlby, 153 U. S. 1-lS, 14 
Sup. Ct. 548, 38 h. Ed. 331. There is no provision in ihis statute re- 
serving a roadvvay or making any other reserve above high-water 
mark through lands granted under the homestead laws. Furthermore, 
no such reserve is made in the patent. The patent is in the record, 
and, as previously stated, the land is described by courses and dis- 
tances as containing the spécifie quantity of 163.65 acres. The lànds 
granted are made subject to a réservation; but it is the réservation 
of a "right of way thereon for ditches and canals constructed by au- 
thority of the United States," thus excluding by implication, if that 
were necessâry, a réservation under the act of May 14, 1898. It fol- 
lows that plaintiff's littoral rights were not eut off either by the rail- 
road right of way or by a supposed roadway under the latter act. 

It is further contended that under the law of littoral ownership as 
it exists in the territory of Alaska the plaintiff has no cause of action 
against an occupant of tide fiats in front of his upland. This conten- 
tion is based upon the law of littoral ownership in a territory as de- 
clared by the Suprême Court in Shively v. Bowlby, 153 U. S. 58, 14 
Sup. Ct. 570 (38 L. Ed. 331), where the court said: 

"Grunts by Congi-ess of portions of the public liinds vvlthln a territory to 
settlers thereon though bordering on or bounded by navigable waters convey 
of thelr own force no title or right lielow high-water mark, and do not impair 
the title and domiiiion of the future state when created, but leave the ques- 
tion of the use of the shores by the owners of uplands to the sovereign control 
of eaeh state. sulyect only to the rights vested by the Constitution of the 
United States." 

But the plaintiff in the présent case does not daim any right or title 
to the soil below high-water mark; what he claims is free access to 
the navigable waters in front of his upland, which it appears is being 
obstructed by the défendant. 

In Columbia Canning Company v. Hampton, 161 Fed. 64, 88 C. C. 
A. 224, the controversy related to the claim of the littoral owner to an 
exclusive right of driving piles for the purpose of a fish trap in front 
of his upland. Relief was denied in that case because it was not 
claimed that the défendants were obstructing the plaintiff's access to 
navigable waters ; but the court said : 

"The littoral right attached to plaintifC's homestead location eotltled hlm to 
free access to the navigable waters of Lynn Canal." And "he may hâve a 
right of action against an intruder who places obstructions on the shore that 
I)revent him from having access to navigable waters." 

In Decker v. Pacific Coast Co., 164 Fed. 974, 91 C. C. A. 102, the 
action was to abate a nuisance in the érection and maintenance of 
buildings and a wharf between certain property belonging to plaintiff 
and the deep water in Gastineaux Channel at Juneau, Alaska. The 
court below dismissed the bill. This court held, as one of the 
grounds for affirming this decree, that the action could not be main- 
tained imless it was alleged in the complaint and proven that the 
plaintiff was prevented by défendants' structure from having free 
access to navigable waters, and, as this did not appear upon the rec- 
ord, the action of the District Court in refusing an injunction was 
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upon this and other grounds affirmed. In the présent case it is alleged 
in tlie complaint and was found as a fact by the court that défendants' 
structure "interfères with and obstructs plaintiff in the use and en- 
joyment of iiig'ress and egress to and from his said high lands to the 
deep waters of Orca Inlet," and in the decree it is adiudged that de- 
fendants' structure "is so constructed as to interfère with and obstruct 
plaintiff in his ingress and egress to and from liis said high lands and 
the deep waters of Orca Tnlet." 

We think that. uhder the facts stated, the plaintiff is entitled to be 
relieved against this obstruction ; that, while in a territory a grant of 
land bordering on or bounded by navigable waters conveys to the 
grântee no right or title to the shore or soil below high-water mark, 
neyertheless such a grantee bas the right to a free and uaiobstructed 
access to such waters. 1 Farnham on Waters, 297. But how shall 
the littoral owner bave access to navigable waters where shoal water 
intervenes? The Suprême Court bas answered this question in Dut- 
ton V. Strong, Q6 U. S. (1 Black) 33-32, 17 L. Ed. 29, where the court 
said: 

"Whcrever tlie watèr of the shore, so to speak. is too shoal to be navifiable, 
there is tlie samc iioeessity for siioh erectioi^s ns in the bays and arins of the 
sea : aiul wlierc that iieee.ssity exists It Is diffienlt to see r.Dy reason for di'uy- 
liiK to the adjacent owner tlie rigiit to snpply it; but the right mnst be nndor- 
stood as tenninating at the point of navigaijility wiiere the necessity for sueli 
érections ordiuarily ceases.'" 

The right of access by means of a wharf or other structure is also 
subject to the last proviso in section 2 of the act of May 14, 1898: 

"That iiothlag in this act contalned shall be construed as imitairing in any 
degree the title of any state that may hereafter be erected ont of said district 
or any part thereof to tide lands and beds of any of its navigable waters, or 
the right of such state to regulate the use thereof nor the right of the United 
States to résume ixissession of Such lands, if lieing deelared that ail such rights 
shall continue to be held by the United States in trust for the ])eople of any 
state or states which may hereafter be erected out of said district." 

Subject to thèse limitations, the plaintiff has a right of access to 
navigable waters over his structure from the upland and to hâve this 
right protected by the court against obstruction. It follows that the 
District Court was right in entering a decree granting the injunction. 

The decree of the District Court is therefore affirmed. 



JOHN J. SI5SX0N CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 3, 1910.) 

Nos. 1,797, 1,798. 

1. iNTijRNAL Revenue (§ 4*)— Statutes— Constkuctio>'. 

Revenue laws imposing llcense taxes on différent kinds of business 
are to be liberally construed, to carry out the purposes of their enaet- 
ment; their pénal provisions not belng pénal in the sensé that requires 
a rigidly strict construction. 

[Ed. Note. — For other cases, see Internai Revenue. Cîent. Dig «*i 4 5: 
Dec. Dig. § 4.*] t. .s . . 



•For other cases see same topic & i mumbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe». 
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2. Wharves (§ 4*)— "Wharf." 

A "wharf" is a space of ground artiflclally prepared for the réception 
of nierchandise from a ship or vessel, so as to isromote the convenient 
loading and discharge of the vessel; a structure used for the handllng 
of freight in connection witli the shipnient or discliarge of a cargo from 
a vessel ; an artificial landlng place. It need not be of any particular 
design ; the only necessity being that it afïords a place where vessels 
land. 

[Ed. Note. — For other cases, see Wharves, Cent. Dig. § 2; Dec. iJig. 
§ 4.* 

For other définitions, see Words and Phrases, vol. S, p. 74.38.] 

3. Intebnal Revenue (§ 9*) — "Public Whaef." 

Act March 3, 1899, c. 429, § 460, 30 Stat. 1330, provides that any per- 
son maintaining public docks, wharves, and warehouses in Alaska shall 
first obtain a license and pay a llcerise fee of $100 per annum. By Act 
June e, 190O, c. 786, § 29, 31 Stat. 330, 331, this provision was amended 
so as to Impose a license tax on public docks, wharves, and warehouses 
of W cents per ton on freight handled or stored. Défendant operated 
a lighterage business in Nome, consisting of an aërial tramway operated 
from towers ancbored on permanent concrète foundatlons several hun- 
dred feet ont to sea. Along this tramway cargoes were discharged from 
vessels by means of lighters; défendant contracting wlth each vessel for 
lighterage services at an agreed price per ton. Hcld, that such structure 
coustituted a "public wharf," which défendant had no right to ojierate 
without paynient of the fee. 
[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 9.* 
For other définitions, see Words and Phrases, vol. 6, p. 5838.] 

4. Internal Revenue (§ 9*) — Wharves— "Freight IIanuled." 

Défendant maiutained a wharf structure at Nome, and was also en- 
gaged In the sale of coal for the joint account of itself and the seller. 
Défendant guaranteed the seller's advances in a sufflcient sum to reallze 
a net profit of 50 cents a ton on the coal sold and a further interest in 
the net proceeds of the sale of the coal and the profit in excess of 50 
cents a ton ; défendant regulating tlie selling price of the coal. Held 
that coal handled under such contract from vessels hy means of defend- 
ant's wharf structure constituted "freight handled," withln Act June 
C, 1900, c. 78t>, § 29, 31 Stat. 330, 331, requiring persons maintaining pub- 
lie docks, wharves, and warehouses in Alaska to pay a license fee of 
10 cents per ton on freight handled or stored. 

[Ed. Note. — For other, cases, see Internai Revenue, Dec. Dig. § 9.* 
For other définitions, see Words and Phrases, vol. 4, pp. 2973-2076.J 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The John J. Sesnon Company was convicted of operating a public 
wharf in Alaska without a license, and it brings error. Affirmed. 

Thèse were crlminal actions separately brought by the United States 
agiiiust the .John J. Sesnon Company, a corporation of the state of California, 
in the District Court for the Second Division of the District of Alaska, upon 
information of the district attorney eharging the corporation wlth the oftense 
of prosecuting and attempting to prosecute the business of a public wharf at 
Nome, Alaska, without flrst having applied for and obtained a license so to 
do, as required by law. It is charged that while conducting sald public 
wharf défendant handled on certain dates spécifie amounts of freight, on 
which it was required to pay, but did not pay, the sums due the United 
States as a license. The défendant entered a plea of not guilty in each case. 
The niaterial facts are as follows: 

The .John J. Sesnon Company, the défendant, is a corporation organized 
under the laws of the state of California and doing business in the district 
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of Alaska, engaged prineipally in the business of lighterage at the Nome 
roadsteaci ; tliat is to say, the business of trausferring cargoes from tlie sides 
of tlie sliips lyiiig in the roadstead to a laùding place on shore. Its plant 
covers considérable ground at and in the town site of Nome, Alaska, and its 
faeilities for quick and safe dispatch in trausferring cargoes from ship to 
shore and the distribution and delivery to consignées on shore are extensive 
and complète; an aërial tramway being operated 1 etween towers anchored on 
permanent concrète foundations, one located several hnndred feet inshore and 
the other located several hnndred feet ont in the sea. There is a distance of 
1,400 feet betweeii the towers, with au aërial tramway operated betweeu them 
by means of steam power ashore. The modus operandi is to take a barge 
alongside of the vessel lyiug at anchor in the roadstead. Onto this t)arge the 
cargo is discharged from the vessel. The barge is then towed by a tng from 
the ship's side to a point where the barge can safely float uuder the aërial tram- 
way. A portable platform on the barge is theu loaded witli the cargo and 
lifted from the barge by means of the tramway, and thenee carried by meaus 
of a traveler ou the tramway to a point inshore Immediately over a perma- 
nent platform or landing, onto which the jiortable platform witl> the cargo 
is lowered and landed, and there the cargo is distributed to tlie consignées ; 
the outer or seaward end of tlie permanent platform or landing l)eing on the 
.shore, but cousiderably above and inshore of high water of Behring Sea, 
so that there is dry laud between the outer edge of the i)latform and high- 
water mark of Behring Sea. 

At the trial it \va& admitted by stipulation in c-ase No. 1,707 that the de- 
fendant was a corporation ; that on May 29, 1909, at Nome, it lightered from 
the steamship Corwin to the shore 62.7 tous of freight by means of a cable- 
way, which freight was consigned to varions corporations and Individuals in 
Nome, and was landed aud delivered to the varions consignées. In case No. 
1,708 it vi-as stipulated that the défendant lightered from the British steam- 
ship Puritan by its cableway 600 tons of coal consigned to itself in accordance 
wlth the ternis of its contract with tlie Pacific Coast Coal Company : that 
said coal was reeeived by defendaut for sale by it In accordance with the 
terms of said contract. It is undlsputed that the défendant did not in either 
case pay any license for conducting a public wharf, and never applied for 
such license, aud that uo sucli license was ever granted. 

At the close of the testimony the défendant interposed a motion for an in- 
structed verdict of not guilty, which motion the court deniod. The jury re- 
turued a verdict of guilty, and a Judgineut was entered tliereon. ordering th(; 
défendant to pay a fine of $0.27 and costs in case No. 1,707 and $00 and costs 
in case No. 1,798. 

Ira D. Orton and William H. Gorham, for plaintiff in error. 
George B. Grigsby, U. S. Atty., and Jas. W. Bell, Asst. U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Girctiit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
controversy in thèse two cases turns mainly upon the question as to 
what constitutes the act of "prosecuting or attempting to prosecute 
the business of handling freight in connection with the use of a pub- 
lic wharf." 

By the "Act to define and punish crimes in the district of Ala.ska 
and to provide a Code of Criminal Procédure for said district," ap- 
proved March 3, 1899 (Act March 3, 1899, c. 429, 30 Stat. 1353, 133()), 
it was provided in section 460 : 

"That any person or persous. corporation or company lirosecuting or at- 
tempting to prosecute any of tlie folio wlug liiics of business within the dis- 
trict of Alaska sliall first apply for and obtain license so to do from a dis- 
trict court or a subdivision tbereof in said district, aud jiay for said license 
for the respective Unes of buRiness and trade as follows, to wit; * * ♦ 
Public docks, whar-s'es, and warehouses, one huudred dollars per annum." 
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By the "Act making further provision for a civil government for 
Alaska, and for other purposes," approved June 6. 1900 (Act June 6, 
1900, c. 786, § 29, 31 Stat. 381, 330, 331), the provision above cited, 
describing the lines of business subject to a license, was amended to 
read as follows : 

"Public docks, wliai-ves, and warehouses, teii cents per ton on freight 
handled or stored." 

This statute is a revenue statute, and must be construed in accord- 
ance with the rules of construction applicable to such a statute. A 
thing may be within the letter of a statute and not v^'ithin its mean- 
ing, and within its meaning though not within its letter. The inten- 
tion of the lawmaker is the law. The revenue laws are to be construed 
liberally, to carry out the purposes of their enactment. Their peiial 
provisions are not pénal in the sensé that requires a rigidly strict con- 
struction. Where doubt exists as to the meaning of the statute, the 
title may be looked to for aid in its construction. Pre-existing law 
and the reason and purpose of the new enactment are also considéra- 
tions of great weight. United States v. Hodson, 77 U. S. 395, 406, 
19 L. Ed. 937; Smythe v. Fiske, 90 U. S. 374, 380, 23 L. Ed. 47. 
Nothing is better settled than that statutes should receive a sensible 
construction, such as will effectuate the législative intention, and, if 
possible, so as to avoid an unjust or an absurd conclusion. Lau Ow 
Bew v. United States, 144 U. S. 47, 59, 13 Sup. Ct. 517, 36 h. Ed. 340. 

The intention of Congress as expressed in the act of June 6, 1900, 
was to levy a license tax upon the prosecution of the business of hand- 
ling freight in connection with a public dock, wharf, or warehouse, 
and to the extent of the use of such structure for that purpose. If no 
freight was handled in connection with such a structure, there was 
no license tax. No license tax v/as imposed upon the mère structure 
itself. The statute differs in this respect from the previous act of 
March 3, 1899. In that act the license was levied upon the prosecu- 
tion of the business of the structure, whether it was used more or 
less for the handiing of goods and merchandise. Its use was not the 
measure of liability for the license tax. The business of maintaining 
a public wharf was sufficient to make the owner liable for the license 
tax of $100 per annum, without regard to the amount of business 
transacted in the use of such wharf. In the last act the liability for 
the tax turns upon the question whether there is a handiing of freight 
in connection with the wharf structure, and not the mère existence 
of the structure open to business. 

In Bouvier's Law Dictionary the word "wharf" is defined as: 

"A space of ground artiflcially prepared for the réception of mercliandlse 
from a shlp or vessel, so as to promote tlie convenleut loading and discharge 
of such vessel." 

A wharf, under this section and as thus defined, is therefore a struc- 
ture used for the handiing of freight in connection with the shipment 
or discharge of a cargo from a vessel ; in other words, an artificial 
landing place. 

"Tlie (■mistniction of a structure, in ovdor to eome wltliin the désignation 
of a wharf, ueed not be that of auy spécial design, as that of the ordiiiary 
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wharf, composed of a platform resting upon spiles, which is commonly used 
by vessels In harbors and seaports. The only necessary requirement for a 
place where vessels land to be termed a wharf is that there must be some 
artiflcial improvement, as distinguished from a mère uniinproved natural 
landlng place on the banks or shores of a river, harbor, or bay, as the case 
may be." 30 Am. & Eng. Encyc. p. 470. 

In the handling of freight and passengers between the ship and 
shore under the conditions prevaiHng at Nome, defendant's structure 
answers every requirement of a wharf, if, indeed, it is not the only 
kind of a structure extending into the sea that can at that place ren- 
der an efficient and economical wharf service. 

It is next contended that the structure is not a public wharf. This 
was a question of fact for the jury. There was évidence tending to 
show that défendant had and would enter into a contract with any 
corporation, steamship company, or water craft of any kind or de- 
scription for the handling of freight between the vessel and shore, 
for which a charge was made of 50 cents to $1.50 per ton according 
to conditions ; that is to say, the contract rates were governed by the 
nature of the freight handled and other prevailing conditions. The 
objection is that there was no évidence tending to show an intention 
on the part of the défendant to dedicate the structure to the use of 
the public, or its acceptance on the part of the public, or its dedica- 
tion by public authority. We think the évidente that the défendant 
would make a contract, and did make contracts, with any one for the 
use of the structure in handling freight between ship and .shore, and 
the gênerai acceptance of that service by the public, was évidence suf- 
fîcient to go to the jury upon that question. The fact that the défend- 
ant insisted upon a contract before rendering the wharfage service did 
not make the service any less a public service. 

The case of Weems Steamboat Co. v. People's Co., 214 U. S. 345, 
39 Sup. Ct. 661, 53 L. Ed. 1024 is cited as authority in support of the 
objection that the évidence in the présent case is not sufficient to show 
that defendant's wharf is a public wharf. In that case the action was 
in equity on the part of the complainant, engaged in transporting pas- 
sengers and freight, to restrain the défendant, engaged in the same 
business, from using certain wharves of the Rappahannock river, in 
the State of Virginia, of some of which the complainant was the owner 
in fee, and of others the lessee of the exclusive use from the owners. 
The défendant was neither ovi^ner nor lessee of any of the wharves. 
The complainant contended that it had the exclusive riglit to the use 
of such wharves, either as owner or as lessee; that the défendant, il- 
legally and against the will of the complainant, insisted upon using 
them to carry on its business, although ofïering to pay complainant 
what was the reasonable value of the defendant's use of such wharves. 
The matter was referred to a spécial master to ascertain what rights 
passed to the complainant with the acquisition of such wharves, and 
whether or not the wharves were public or private wharves. The 
master took évidence, and upon such évidence reported in favor of 
granting the injunction, on the ground that the wharves in question 
were ail private wharves, owned or leased by the complainant, who had 
the exclusive right to their use as landing places. There was no ques- 
182 F.— 37 
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tion as to the public character of thèse wharves in the handling of 
f reight for the gênerai public, or for whosoever would pay the charges. 

If the controversy in the présent case was between the défendant 
and some shipowner, whom the défendant had refused to serve upon 
the same terms that it served itself, upon the grounds that it was main- 
taining a private and not a public wharf, this case might be an author- 
ity on the question involved in such a controversy. But in this case 
there is no such controversy, and there is no évidence that the défend- 
ant refused to serve ail vessels alike under the same conditions ; on 
the contrary, the évidence tends to show that the défendant is serving 
ail vessels and corporations alike, and that it is ready to make con- 
tracts with others for a like service. 

W. B. Watts, defendant's manager, was called as a witness by the 
United States in both cases. He testified in case No. 1,797 as follows 
concerning the defendant's use of the structure : 

"A. * ♦ • The John J. Sesnon Company liandles the freight of any 
steanishlp that brlngs cargo to this (Nome) port wlth whom our company 
iiiakes a contract. 

"Q. And the John J. Sesnon Company engages In a gênerai Ughterage busi- 
ness does it not? 

"xi.. Not In gênerai. We do a Ughterage business for any ships we hâve 
a contract wlth. I don't suppose it is gênerai in the term you mean it. We 
do Ughterage business, not for everybody that cornes along there, but for 
ships we hâve contrac-ts wlth. 

"Q. Now, you llghter for any eomi)any, or any steamship, or water craft 
of any kind or description, that might enter into a contract with you and pay 
y our prices, do you not? 

"A. Yes. 

"Q. And as a matter of faet yonr company handled ail the freight from ail 
the ships coming to this port during the présent year, has it not? 

"A. Yes ; I think we bave. 

"Q. Hâve you any schedule of prices for handling freight and lighterlng? 

"A. Why, I guess we bave. 

"Q. Hâve you a mininiuiû and maximum rate? 

"A. No ; we haven't. 

"Q. ïhen your contracta dlffer with thèse varions corporations that you 
handle freight for? 

"A. Yes ; they do. 

"Q. What is that variation? 

"A. Well^according the contracts are made on the outside — probably flfty 
cents to the ton, somethlng of that kind, or small lots maybe more than that. 

"Q. What is that? 

"A. Fit ty cents to the ton ; perhaps more than that ; maybe fifty cents to 
a dollar and a half, according to conditions. 

"Q. ïhe contracts are governed by the nature of the freight handled, some- 
what, are they not? 

"A. Yes, sir. 

"Q. They hâve been engagea in business for several years? 

"A. Yes. 

"Q. And the principal business is that of Ughtering cargoes from shlpsî 

"A. And the sale of coal." 

He testified substantially to the same effect in case No. 1,798. 

The cases were submitted to the jury mainly upon the question as 
to what constituted a public wharf. After the jury had been out some 
time in case No. 1,797, it returned into court and asked for further 
instructions as to what constituted a public wharf. The court in- 
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structed the Jury as follows. The instructions are substantially the 
same as the first instructions. 

"The question whether the wharf conducted by the défendant was a pub- 
lic or prlvate one dépends on how the company has conducted it on the day 
stated In the Information. Were they receivlng freight as a lighterage Com- 
pany and as wharflnger Indiscrlmlnately from ail persons who applled for 
that accommodation, and charging tolls therefor, why then It may be pub- 
lic; If they were dlscrimlnatlng, or refuslng freight from some and accept- 
Ing It from others, then, of course, it would not be a public wharf. ïhe 
business of conducting a wharf is a business incident and part of the lighter- 
age business, and you will remember that if they, as a lighterage company, 
recelved freight, wlthout any discrimination, as to persons, or as to con- 
signées, from ail persons, ail oomers, ail those who applled for the beneflt 
of thelr llghter plant and their lighter services, why, then, it was a public 
wharf. If they only landed freight for their own purposes, for their own 
uses, why, then, of course, it would be a private wharf, and would not be 
subject to a license." 

Thèse were substantially the instructions in case No. 1,798. We do 
not think there was any error in thèse instructions. 

In case No. 1,798 défendant objects to the payment of a license tax 
on the 600 tons of coal consigned to itself. It appears from the évi- 
dence that the coal was received by the défendant at Nome under a 
contract with the Pacific Coast Coal Company, under which the coal 
was to be sold by the défendant for joint account of the parties to the 
contract. The Pacific Coast Coal Company was guaranteed its ad- 
vances and a sufficient sum to realize a net profit of 50 cents per ton 
on the coal sold, and it had a further interest in the net proceeds of 
the sale of the coal in a profit in excess of 50 cents per ton. The sell- 
ing price of the coal was regulated by the défendant. We see no 
reason why the coal should be exempt from the license tax. It was 
"freight handled" by defendant's wharf structure, and under the stat- 
ute it is "freight handled" that fixes the amount of the license tax. 

Finding no réversible error in the records, the judgments in both 
cases are affirmed. 



In re LER 

(Circuit Court of Appeals, Eighth Circuit October 10, 1910.) 

Ko. 104. 

(Syllabus 6j/ the Court.) 
1. Bankbuptct (§ 440*) — Keview— Appeal or Pétition for Revision— Ad- 
judication or Cbeditob's Claim or Lien— Reviewabu; Eitheb Wat— 
"Peoceeding in Bankbuptct." 

A décision of a controversy arislng in banliruptcy proceedings whlch In.. 
volves the validity of the clalm of a creditor to a lien upon tlie property 
of the bankrupt, or Its proceeds under administration in possession of the 
court, Is a proceedlng In bankruptcy wlthln the meanlng of secUon 24b of 
the banliruptcy law and reviewable In matter of law upon a pétition to re- 
vise. 

The grant of jurisdlctlon to the Circuit Court of Appeals (Bankruptcy 
Act July 1, 1898, c. 541, I 24a, 30 Stat 553 [U. S. Oomp. St. 1901, p. 3431» 
to review by appeal the flual décision of a controversy arising in bank- 
ruptcy proceedings of which that court would hâve had appellate juris- 

•For otber cases see same topio £ { numbbb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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diètioti If it had arisen in any other case In the fédéral court, and thé 
grant of jurisdiction to revise and superinteud in matter of law the pro- 
ceedings of tlie inferior courts of bankruptcy (section 24b [U. S. Oomp. St. 
■ 1901, p. 3431]), are not exclusive of eacb other, but cumulative or concur- 
rent grants, the former of jurisdiction to review questions of law and of 
fact, the latter of jurisdiction to revievr questions of law only. 

An aggrieved party often has a cholce of thèse methods. 

[Ed. Notè.^For other cases, see iBankruptcy, Dec. IMg. § 440.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5631-5G38. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
a O. A. 9.] 

2. Bankruptcy (§440*) — Pétition to Revise— Questions of Law on Agreed 

Facts Reviewable. 

Décisions of Issues of . law which arise on agreed or proved facts that 
are nelther contradlctory nor doubtful and that leave nothing but their 
légal efCect for détermination may be reviewed by pétition to revise under 
section 24b (Act July 1, 1888, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, 
p. 3431]). 

But the review of such décisions which require the considération of con- 
fllctlng évidence regardiug controverted facts may not be Invoked succès*' 
fully by such a pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Bec. Dlg. § 440.*] 

3. Subrogation (§ 23*) — Bankbuptct (§ 314*) — Loan to Pat Incumbbancb 

Undeb Agreement of Owneb to Give Ljke Lien Entitles to Subroga- 
tion. 

Where money Is lent In pursuance of an express agreement that It I3 
to be used to discharge ap exlsting Incumbrance on the borrower's prop- 
erty and that the lender is to bave a flrst lien upon the property to se- 
cure Its payment, and the money is so used, such lender may be subrogated 
to the rlghts of the incumbrancer whose debt has been pald, not only as 
against the borrower, but also as against hls trustée In bankruptcy, and 
as against àny one else who subsequently acqulres an Interest in the prop- 
erty with knowledge of the circumstances under which the iuoney was 
lent. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dlg. §§ 60-66 ; Dec. 
Dlg. § 23;* Bankruptcy, Dec. Dlg. § 314.* 

To rights of mortgagee, see note to Rachat v. Smith, 42 C. C. A. 304.] 

Reed, District Judge, dissenting. 

'Application of F. J. Lee for the establishment of a lien on certain 
real estate in possession of a bankrupt at his adjudication. Order de- 
nying the application and the creditor pétitions to review the judgment. 
Reversed. 

R. L. Holmes and Charles G. Yankey, for petitioner. 
David Smyth and A. E. Helm, for trustée. 

Before SANBORN and ADAM S, Circuit Judges, and REED, Dis- 
trict Judge. 

SANBQRN, Circuit Judge. 'A pétition to revise under section 84b 
of the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S- 
Corap. St. 1901, p. 3431]) challenges in this case the décision of the court 
below that the petitioner, F. J. L,ee, had no lien upon certain real es- 
tate which was in the possession of the bankrupt at the time of his ad- 
judication and which, at the request of the petitioner, was sold under 

•For other cases see same topic & i nvmbkvl lu Dec. & Âm. Diga. 1907 to date, & Rep'r ludexei 
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an order of the référée that its proceeds should stand in its place sub- 
ject to the same liens that had attached to the land. 

The trustée moves to dismiss this pétition on the grounds (1) that 
the case involves a controversy arising in bankruptcy proceedings un- 
der section 24a as distinguished from proceedings in bankruptcy un- 
d'er section 24b, and that the décision in it is reviewable by appeal only ; 
and (2) that its détermination involves a considération of évidence and 
a détermination of disputed facts. The land which was the subject of 
this controversy was a part of the estate of the bankrupt held by the 
court belovv in trust to sell and to distribute its proceeds to its creditors. 
With the consent and at the request of the creditor, Lee, the court sold 
it, held its proceeds in the place of the property and subject to the 
same liens, and adjudged the validity of bis claim. Undoubtedly there 
is a controversy hère arising in a bankruptcy proceeding which is re- 
viewable by appeal under section 24a, but there is no prohibition in the 
bankruptcy la w of the revision in matter of law of such a controversy 
under section 24b, andi, if no controversy arising in bankruptcy pro- 
ceedings may be reviewed under the latter section, then nothing may 
be reviewed under it, because, where there is no controversy, there is 
nothing to review or to décide. The fact is that the grant of jurisdic- 
tion to the Circuit Court of Appeals to review by appeal the final dé- 
cision of a controversy arising in bankruptcy proceedings of which that 
court would hâve had appellate jurisdiction if it had arisen in any oth- 
er case in a fédéral court under section 24a, and the grant of jurisdic- 
tion to revise and superintend in matter of law the proceedings of the 
inferior courts of bankruptcy under section 24b, are not exclusive of 
each other, but cmnulative or concurrent grants, the former of juris- 
diction to review Cjucstions of law and of fact, the latter of jurisdiction 
to review questions of law alone. An aggrieved party often has a choice 
of thèse methods. A décision of a controversy arising in bankruptcy 
proceedings which in volves the validity of the claim of a creditor to 
a lien upon the property of the bankrupt, or its proceeds under admin- 
istration in possession of the court, is a proceeding in bankruptcy with- 
in the meaning of section 24b of the bankruptcy law and reviewable in 
matter of law upon a pétition to revise. In re Holmes, 142 Fed. 391, 
393, 73 C. C. A. 491, 493 ; Dodge v. Norlin. 133 Fed. 363, 367, 66 C. 
C. A. 425, 429 ; In re McKenziè, 142 Fed. 383, 38o, 73 C. C. A. 483, 
485 ; John Deere Plow Co. v. McDavid, 137 Fed. 802, 810, 70 C. C. 
A. 422, 430 ; Securitv Warehousing Co. v. Hand, 143 Fed. 32, 38, 74 
C. C. y\. 186, 192 ; Franklin v. Stoughton Wagon Co., 168 Fed. 857, 
860, 94 C. C. A. 269, 272; Thomas v. Woods, 173 Fed. 585, 588, 97 
C. C. A. 535, 538, 26 L. R. A. (N. S.) 1180. 

There is no doubt that a pétition to revise will not lie to invoke the 
considération of évidence to détermine disputed questions of fact, but 
the record is that this controversy was tried and decided upon agreed 
facts which are spread before us. The pétition allèges that the case 
was finally heard and tried before the référée on December 17, 1909, 
"and on said date R. B. Campbell, trustée of said estate, by bis attor- 
neys, entered into an agreed statement of facts, which statement and 
stipulation did cover and include ail the facts in connection with said 
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matter. A duly certified copy of said agreed statement of facts is here- 
to attached marked 'Exhibit F,' " that the référée allowed the petition- 
er's daim, and denied his lien and the court affirmed that décision. The 
trustée did not answer this pétition, and there is no déniai of thèse al- 
légations. The agreed facts recited in the stipulation are not contra- 
dictory, doubtful, or incomplète, and the only question there presented 
is their légal import. The motion to dismiss the pétition must there- 
fore be denied. 

On July 38, 1908, one Hollicke had recovered a judgment for $322.- 
22 against the bankrupt on its promissory note which was secured by 
a mortgage upon its land. The contention of counsel for the trustée 
that this mortgage had been released in January, 1908, bas not been 
overlooked. It rests upon the fact that there is in the record a copy of 
this mortgage and of the following endorsements upon it : 

"The amount secured by this imortgage has been paid in full and the sa me 
is hereby cancelled this 3rd day of January, 1908. J. F. Hollicke. ï'iled 
August 21, 1908, 9 A. M. and recorded on margin of record. T. E. Keller, Keg- 
Ister of Deeds. J. E. Farrow, Deputy." 

But the légal presumption is that the mortgage was in the posses- 
sion of Hollicke, the mortgagee, on January 3, 1908, and his indorse- 
ment of a release upon it without a delivery thereof to the mortgagor 
or to the owner of the property would be ineffective. The mortgage was 
not paid until July 28, 1908. There is no évidence that the release was 
delivered before that date. It is not probable that Hollicke delivered 
it before the mortgage was paid, and the agreed statement of facts 
reads : 

"Heretofore and prior to the 28th day of July, 1908, one J. F. Hollicke had 
a mortgage on certain property ovvned by the bankrupt at that tlme, * * • 
a copy of whleh with the endorsements thereon is hereto attached." 

This condition of the record convinces that the mortgage had not 
been released on July 28, 1908, when the bankrupt persuaded the pe- 
titioner to advance to it $522.22 in reliance upon the security which it 
furnished. This mortgage had been made in June and had been re- 
corded in July, 1907. In this state of the case the bankrupt on July 
28, 1908, agreed in writing to procure an assignment of this mortgage 
to the petitioner Lee to secure to him the repayment of $522.22, and 
that he should be subrogated to ail the rights of Hollicke, the mort- 
gagee therein, if he would advance to it that amount of money to ena- 
ble it to pay Hollicke's judgment against it, and thereby to prevent a 
seizure and sale of its property, and the petitioner advanced this money 
to the bankrupt and with it the bankrupt paid the judgment and saved 
its property from sale thereunder. But Hollicke refused to assign the 
mortgage, and on August 21, 1908, the release of it which has been 
recited was recorded in the office of the register of deeds. ^ After the 
petitioner had loaned the money to the bankrupt and had received his 
agreement of subrogation, and after the bankrupt had paid the judg- 
ment against it and had demanded of Hollicke that he assign his mort- 
gage to the petitioner, and after Hollicke had refused to do so and the 
bankrupt had informed the petitioner of his refusai, the bankrupt with- 
in four months of its adjudication gave to the petitioner a new mort- 
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gage upon the same property to secure the repayment of his loan. But 
there is a claim that this new mortgage vvas not given for a présent 
considération, and it was never recorded. 

Counsel argue that this second mortgage was voidable by the trus- 
tée because it was made so long after Lee loaned the money that it 
constituted a voidable préférence under section 60b of the bankruptcy 
law, and because it was not recorded. But it does not seem to be nec- 
essary to discuss or décide the questions presented by this contention. 
If this second mortgage was valid, it created a lien upon the property, 
and entitled the petitioner to the relief he sought. If it was void or 
voidable, why was he not entitled to be subrogated to the rights of Hol- 
licke under his mortgage which the money of the petitioner paid ? May 
not one who, in reliance upon the agreement of the owner of property 
to give him a fîrst lien thereon to secure his repayment, loans money to 
pay ofif a prior incumbrance and takes a defective mortgage or other 
security, be subrogated to the rights of the prior incumbrancer so far 
as necessary to secure the payment of his claim? This question re- 
ceived an exhaustive examination and the most thoughtful considéra- 
tion of this court in 1901, in the case of Cumberland Building & Loan 
Ass'n V. Sparks, 111 Fed. 647,. 651, 6.52, 653, 49 C. C. A. 510, 514, 515. 
The Cumberland Building & Loan Association had made a loan to the 
owner of real estate to pay off a debt secured by a trust deed thereon, 
the money had been used for that purpose, the trust deed had been re- 
leased, a defective and void mortgage on the property had been given 
to the association, and third parties who knew thèse facts had subse- 
quently purchased of the owner and paid the full value of the prop- 
erty. Judge Thayer expressed the opinion of the court with his usual 
conservatism and accuracy to the effect that the authorities cited below 
held and the law was : 

"That wlien money Is aclvaiiced to a debtor In pursuance of an express agree- 
ment that it Is to be used to retire existlng liens or ineunibrances on his prop- 
erty, and that the creditor who loans the money is to hâve a flrst lien upon 
the property to secure its repayment. sueli creditor may be subrogated to the 
rights of the Incumbrancer or lienor whose debt bas lieeu paid, not only as 
against the borrower, but as against any one else who subsequently acquires 
an interest in the property with knowledge of the circunistances under which 
the money to pay off the ineunibrances was advaneed." Association v. Thomp- 
son. .32 N. J. Eq. 183: l'y-rrell v. Ward, l(r2 111. 29; Bank v. Hierstadt, KkS 
111. 018, 48 N. E. 1(!1. (jl An>. St. Itep. 14(!: Draper v. Ashley. 104 Mich. 527, 
(>2 N. W. 707; Wilton v. Mayberry, 7.5 Wis. 101, 43 N. W. 901, (> L. R. A. 01, 
17 Am. St. Rep. 193; Levy v. Martin, 48 Wls. 198, 4 N. W. .3.5; Trust Co. v. 
l'eters, 72 Miss. 10.58, 18 Soiith. 497; Dillou v. Kauffn'.an, 58 Tex. cm. 

The rule thus announced is just and reasonable, is in accord with 
the décisions of the Suprême Court of Kansas, where the property in- 
volved in this litigation is located (Everston v. Central Bank of Kan- 
sas, 33 Kan. 352, 358, 6 Pac. 605 ; Zinkeison v. Lewis, 63 Kan. 590, 
592, 66 Pac. 644), it still commends itself to our judgment, the case at 
bar falls under it, and we are unwilling to départ from it. On July 
28, 1908, the property of the bankrupt was subject to a valid mortgage 
for $522.22 to Hollicke. It agreed with the petitioner in considération 
of his advance of the money to pay that debt that he shoukl hâve the 
benefit of that lien and the first mortgage upon the property to secure 
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the repayment of his money. The debt was paid with that money. If 
the bankrupt could now repudiate its obligation and hold the property 
free from the lien becaitse it subsequently made a voidable mortgage, 
it would secure without compensation, and the petitioner would lose, 
a large part of the money that the latter advanced. If the petitioner 
is subrogated to the rights of Hollicke before the mortgage was paid, 
neither the bankrupt nor his creditors, nor the petitioner can lose, but 
the property of the former is preserved from sale under the judgment 
subject to its previous valid incumbrance and the petitioner receives 
the agreed security for its loan. The claim of Lee is stronger than that 
of the complainant in Cumberland Building & Loan Ass'n v. Sparks, 
4-9 C. C. A. 510, 514, 111 Fed. 647, because there is no purchaser for 
value in this case, but the trustée stands in the shoes of and has no 
greater rights against Lee than the bankrupt, There is no proof or 
claim that there are any creditors who permitted the bankrupt to con- 
tract debts to them after the release of the Hollicke mortgage in re- 
liance upon its satisfaction, and reason and the law alike demand that 
the claim of the petitioner to his lien upon the proceeds of the prop- 
erty by subrogation to the rights of Hollicke should be sustained. The 
order of the District Court which affirmed the report of the référée is 
vacated and set aside with directions to allow and pay the claim of the 
petitioner for $522.22 and légal interest from July 28, 1908, as a claim 
secured by a first lien upon the proceeds of the property mortgaged to 
Hollicke. 

REED, District Judge (dissenting). I am unable to concur in the 
conclusion reached in the third or last division of the foregoing opin- 
ion. The facts as stipulated by the parties are: That prior to July 
28, 1908, one Hollicke held a mortgage on real property, then and at 
the time of the bankruptcy owned by the bankrupt, a Kansas corpora- 
tion, and had brought suit upon the note secured thereby, and on that 
date recovered judgment against the bankrupt for the balance due 
thereon, without a foreclosure of the mortgage. On the same day, July 
28th, the bankrupt negotiated with the petitioner for a loan to pay said 
judgment and as security agreed in writing to procure an assignment 
to him of said mortgage from Hollicke, and that he "is subrogated to 
the rights of Hollicke the payée in said note." The petitioner furnished 
the bankrupt with the money to pay said judgment, and it gave to hiiii 
its note for the amount and the judgment was paid therewith. Hol- 
licke refused to assign his mortgage and the bankrupt gave to the pe- 
titioner a mortgage upon the property covered by the Hollicke mort- 
gage to secure the loan, which mortgage the petitioner accepted, but 
never filed for record, and it has never been recorded. The bankrupt 
at such times was insolvent, and the petitioner was one of its stock- 
holders and a director of the corporation. The Hollicke mortgage was 
satisfied by an indorsement thereon signed by him January 3, 1908, 
and filed for record August 21st following. The adjudication in bank- 
ruptcy was December 18, 1908, but when the pétition in bankruptcy 
was filed does not appear. 

It thus appears that on July 28th, more than four months before 
the adjudication in bankruptcy, the bankrupt corporation negotiated 
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with the petitioner, who was then one of its directors, for a loan suffi- 
cient to pay the judgment which HoUicke that day recovered against 
it and agreed to procure an assignment of the Hollicke mortgage to 
him as security therefor, and that he "is subrogated to the rights 
of Hohicke the payée of the note." When this loan was made, the 
security taken, and' the transaction closed appear only from the date 
of the writing and the note and mortgage given by the bankrupt to 
the petitioner, ail of which are dated July 28, 1908. Hollicke, not 
being a party to the agreement to assign his mortgage, was under no 
obligation to do so, and for some reason not shown refused to assign 
the same. The petitioner mnst be held to hâve known that Hollicke 
could not be required to assign his mortgage and to bave accepted the 
mortgage of July 28th in lieu of such assignment. H that mortgage 
was made on the day it bears date or when the loan was made 
and the transaction closed, whenever that was, it would be for a prés- 
ent considération and not to secure a prior indebtedness, and if it 
had then been deposited for record as recjuired by the law of Kan- 
sas, where the property is situated, it would bave been a valid lien 
upon the propertv covered by it. Security Warehousing Co. v. Hand, 
206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117; Knapp v. Milwaukee 

Trust Co., 216 U. S. 515, 30 Sup. Ct. 412, 54 L. Ed. . 

The law of Kansas relating to the recording of deeds and mort- 
gages upon real property provides : 

"No siich instnuiient in writing phall be valid, except as i-etween the par- 
ties thereto and sucli as bave actual notice tliereof, until the same shall be 
deposited with the reglster of deeds for record." Section 1672, Gen. St. Kan. 
1909. 

The Suprême Court of Kansas bas construed this section to mean 
that, until the instrument is deposited for record, it is not valid, and, 
in elïect, bas no légal existence as to any person, or class of per- 
sons, except those named therein. Smith v. Worster, 59 Kan. 640, 
54 Pac. 676, 68 Am. St. Rep. 385. The petitioner through his own 
neglect failed to deposit his mortgage for record, and solely because 
of such neglect bas lost the security which the bankrupt gave him, 
which, if so deposited, would bave been equal to the lien of the Hol- 
licke mortgage for there are no intervening liens between them. He 
now asks that he be subrogated to the rights of Hollicke whose debt 
bas been paid and mortgage discharged. The doctrine of subroga- 
tion cornes to us from the civil law, and is said to be a légal fiction 
by force of which an obligation extinguished by a payment made by 
a third person is treated as still subsisting for the benefit of the 
person so paying the same. Originally it was allowed only in favor 
of those standing in the relation of sureties who paid the debt of 
their principal, being under légal obligation to do so, or junior in- 
cumbrancers who paid a prior incumbrance to save their own, or 
others standing in similar situations. It was never allowed in favor 
of strangers to the title, or of those who voluntarily paid the debt of 
another being under no obligation to do so. iEtna Life Insurance 
Co. V. Middleport, 124 U. S. 534-548, 550, 8 Sup. Ct. 625, 31 L. 
Ed. 537. But, under a more libéral application of the principles of 
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equity, it is now generally held that when one loans money for the 
purpose of paying an existing valid incumbrance upon property and 
takes as security therefor a defectively executed or void mortgage 
upon such property, but supposed to be valid, and the money loaned 
is actually applied to the payment of the prior incumbrance, the lender 
is not regarded as a stranger to the title or a mère volunteer, and 
may be subrogated to the rights in the property of the prior lienholder 
whose debt he has thus paid when to do so will not displace légal 
or équitable rights accrued since the extinguishment of the prior in- 
cumbrance. It was upon this principle that this court acted in Cum- 
berland Building & Loan Association v. Sparks, 49 C. Ç. A. 510, 
111 Fed. ()47; and the Suprême Court of Kansas in Everston v. Cen- 
tral Bank, 33 Kan. 302, 6 Pac. (505, and Zinkeison v. Lewis, 63 Kan. 
590, 06 Pac. 644, and the cases there cited. In the first of thèse 
cases the trust deed or mortgage of the Cumberland Building & Loan 
Association was so defectively executed, apparently without its knowl- 
edge, or fault, that it was not legally admissible to record. It was, 
however, placed of record, but, under the statutes of Arkansas where 
the property is situated, the record imparted no légal notice to sub- 
séquent purchasers or lienholders. The property was subsequent- 
ly purchased from the mortgagor by one who, as the court found, 
had actual knowledge of the" association's trust deed, and of the 
fact that the prior incumbrance was paid from the proceeds of the 
loan made by it, and whose purchase was with the deliberate pur- 
pose of taking advantage of a known defect in the exécution of such 
trust deed. 

In Everston v. Central Bank one Prescott made a loan which was 
secured by a forged mortgage upon property hold by the mortgagor 
under a forged deed of the real owner, and from the proceeds of 
such loan a prior valid incumbrance upon the property was paid. It 
was found as a fact that Prescott had no knowledge of the forgeries 
and that he was not guilty of any négligence in failing to discover 
them. Everston, the plaintifï, purchased the property with knowl- 
edge of the forgeries, taking a quitclaim deed from the real owner, 
and neither he nor the owner of the property had ever paid or of- 
fered to pay the prior incumbrance, or reimbursed Prescott for the 
amount paid by him to discharge the same. There were no other 
intervening liens or conveyances. Held, that the défendant bank as 
assignée in good faith of the Prescott mortgage was entitled to be 
subrogated to the rights of the prior incumbrancer whose debt was 
thus paid from the proceeds of the Prescott loan. 

In Zinkeison v. Lewis the défendant O. II. Lewis made a mort- 
gage to the plaintifï upon real property which was the homestead of 
himself and wife to secure a loan made for the purpose of paying 
a prior valid incumbrance upon the property, and from the proceeds 
of such loan the prior incumbrance was paid. Lewis signed the 
name of his wife to the mortgage without her authority, and without 
her authorized signature a mortgage or other conveyance of the 
homestead was under the law of Kansas void. Shortly after making 
the mortgage, Lewis informed his wife that he had signed her name 
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thereto, and she knew that thé greater part of tlie loan secured by 
it was to pay, and in fact was used to pay, the prior incumbrance. 
Interest was paid upon the loan by Lewis with the wife's knowledge 
for nearly three years, and she with fiill knowledge that her name 
had been signed to the mortgage by her husband concealed from 
the mortgagee the fact that she had not authorized her name to be 
signed thereto. After the mortgage became due, Zinkeison brought 
suit to foreclose the same vvhen he was confronted with the défense, 
pleaded by the wife and her luisband, tliat her signature to the mort- 
gage was unauthorized by her, and tliis was the first knowledge that 
he had that her signature thereto was a forgery. There were no 
intervening liens upon or conveyances of the property. Upon thèse 
facts the Suprême Court of Kansas said : 

"The facts brins tlie case witliin the iuithority of Everstoii v. lîank, 3.'! Kaii. 
352. f) Pac. (ÎO.5. vvhere it is held that if the inoney is loaiied upon a forgeiï 
mortgage, supposed to lie valid, to lie used, and which was used, to pay ofT 
a valid nioitgage, the mortgagee or his assignée may be subrogated to the 
rights of the prior mortgage, if tliere are no intervening liens or Incumbrances. 
• * * It is highly équitable that the plalntlff, who was without knowledge 
of the fraud in the exécution of the mortgage, should be substituted to the 
rights of the iirior mortgagees ; and it would be very unjust to hold that Mrs. 
liCwis, who knew that her name had been signed to the mortgage, and that it 
was to be used to obtaln money for the payment of exi.sting incumbrances on 
her land, and reniaining quiet and allowing the mortgagee to pay ofC valid 
mortgages existing against the property, might corne Into court, and ask, not 
only that the mortgage should be declared invalld, but also that prior valid 
liens which the mortgagee was induced to discharge should also be declared 
unavalliug." 

Thèse cases and others to the same efïect that might be cited are 
clearly distingtiishable upon their facts, as well as in principle, from 
the case before us, and it is clear that they are not authority for 
subrogating the petitioner to the rights of the Hollicke mortgage; 
for hère there is no defect in the exécution of the mortgage of July 
28th, nor lack of authority upon the part of the bankrupt corporation 
to make the same, and when made that mortgage was a valid and 
legally recordable instrument ; but the petitioner neglected to deposit 
the same for record, and thus lost the lien thereof solely because of 
such neglect. The case falls within the firmly settled rule that equity 
will not afïord relief to one by way of subrogation, or otherwise, 
to save him from the conséquences of his own neglect when to do 
so will displace légal or équitable rights in the property accruing 
since, and because of, the extinguishment of the prior incumbrance. 
In short, subrogation to the rights of another is uniformly denied 
to those who hâve sustained a loss which they could hâve avoided 
by the exercise of reasonable dihgence upon their part. 1 Story's 
Eq. (13th Ed.) §§ 138-146, and note; Garwood v. Eldridge, 2 N. 
J. Eq. 145, 34 Am. Dec. 195-199; Conner v. Welch, 51 Wis. 431, 
8 N. W. bottom page 260; Kitchell v. Mudgett, 37 Mich. 81-85; 
Rice V. Winters, 45 Neb. 517, 63 N. W. 830 ; Et. Dodge Bldg. Ass'n 
V. Scott. 86 lowa, 431-434, 53 N. W. 283; Hargis v. Robinson, 63 
Kan. 68f", 66 Pac. 988; Coonrod v. Kellv, 50 C. C. A. 353-360, 119 
Fed. 841 ; Bunn v. Lindsay, 95 3,Io. 250, 7 S. W. 473, G Am. St. Rep. 
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48; Capen v. Garrison, 193 Mo. 335, 92 S. W. 368, 5 L. R. A. (N. 
S.) 838. 

In Ft. Dodge Bldg. & Loan Ass'n v. Scott, above, the plaintiff had 
loaned money to the owner of real property to pay existing incnm- 
brances thereon under an agreement with him that he should hâve a 
first lien upon the premises. The loan was made and the proceeds ao- 
plied to the payment of the prior incumbrances as agreed, which were 
then satisfied of record and a new mortgage made to the plaintiff to 
secure its loan. A fevv days prior to the payment of the prior incum- 
brances and the making of the plaintifif's mortgage, a judgment was 
recovered against the mortgagor which became a lien prior to the 
plaintiiï's mortgage. Upon discovering this, the plaintiff sought to 
enjoin the sale of the premises under the judgment, and to be subro- 
gated to the rights of the holders of the prior liens whose debts were 
thus paid from the proceeds of its loan. The Suprême Court in deny- 
ing the relief prayed said : 

"The right to subrogation rests upon équitable grounds, and is never granted 
as a reward for négligence. While it may be true, as clalriied, that no equities 
inhere in the defendant's lien, that it is simply a lien given by law, it is cer- 
talnly as true ttiat the plaintifC's clalm is equally void of equities. The posi- 
tion of ttie plaiiitifif is the resuit of its own négligence. * * * An examina- 
tion of the cburt records of the county on the day the loan was made would 
hâve informèd the plaintiff of the existence of this judgment, and that it was 
a lien upon ■ thèse lots, whether owned by both or either of the Baehrings. 
Without making this examination, which the most ordinary care required, the 
plaintifd made the loan, and accepted its mortgage. Surely equity will not 
reward such neêligenee by applying the doctrine of subrogation in f avor of the 
négligent." 

The other citations are to the same efifect, and see especially, Conner 
V. Welch, Rice v. Winters, Coonrod v. Kelly, and Capen v. Garrison, 
and their citations. 

The agreement of the bankrupt to procure an assignment to the pe- 
titioner of the Hollicke mortgage, or that he is subrogated to the rights 
of Hollicke, gave to him no right in or lien upon the property, and 
until such assignment was procured, or other lien given and recorded, 
the property remained unaffected by any such agreements, and if 
transferred in the meantime by its owner, or by opération of law, the 
title passes unaffected by such agreements. In re Great Western 
Mfg. Co., 153 Fed. 123-127, 81 C. C. A. 341. 

It is said in the brief for the trustée that the petitioner's mortgage 
was made within the four months immediately preceding the bank- 
ruptcy, and is therefore a voidable préférence. The fact, if it be a fact, 
that it was made within such four months, would not necessarily make 
it a préférence. But, if it was so made, and accepted by the petitioner 
with reasonable cause to believe that a préférence was thereby in- 
tended, that would be fatal under the bankruptcy act to the validity of 
the mortgage, and to the petitioner's claim to be subrogated to the 
rights of the Hollicke mortgage. German Bank v. United States, 14S 
U. S. 573-581, 13 Sup. Ct. 702, 37 L. Ed. 564; Long v. Farmers' 
State Bank, 147 Fed. 360, 77 C. C. A. 538, 9 L. R. A. (N. S.) 585; 
In re Great Western Mfg. Co., 152 Fed. 133-127, 81 C. C. A. 341. 
It does not appear from the facts as stipulated save by the merest in- 
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ference, and the trustée does not allège, that the mortgag-e was made 
within such four months, or that it was in fact a préférence ; but, how- 
ever this may be, it is entirely plain that the petitioner bas no lien un- 
der bis mortgage, solely because of bis own neglect in failing to de- 
posit it for record and not because of any defect in the instrument, or 
wrong on the part of the bankrupt, or that it was in fact void, or a 
voidable préférence. The petitioner's claim to be subrogated to the 
rights of the Hollicke mortgage is not in my opinion well founded. 

But it is urged upon us that the trustée stands only in the shoes of 
the bankrupt and takes its property subject to ail equities impressed 
upon it in its hands, and Hewitt v. Berlin Machine Works, 194 U. S- 
296, 24 Sup. et. 690, 48 L. Ed. 986, and York Mfg. Co. v. Cassell, 
201 U. S. 344, 26 Sup., Ct. 481, 50 L. Ed. 782, are cited in support of 
this contention. But the facts do not bring the case within the rule 
of those cases. In both of them the property involved was not the 
property of the bankrupt, but was held by him only under a condi- 
tional contract for its purchase; and it was held that the vahdity of 
such contracts as against purchasers of the property from or creditors 
of the bankrupt is to be determined by the local law. Thèse cases and 
others are reviewed in the récent case of the Security Warehousing 
Co. V. Hand, 206 U. S. 415, 27 Sup. Ct. 720, 51 L. Ed. 1117; and 
again in Knapp v. Milwaukee Trust Co., 216 U. S. 545, 30 Sup. Ct. 
412, 54 L. Ed. , and it is there held that the trustée takes the prop- 
erty of the bankrupt in cases unafïected by fraud, subject to ail equi- 
ties impressed upon it in the hands of the bankrupt, except in cases 
where there bas been a conveyance or incumbrance of the propert)' 
which is void as against the trustée by some positive provisions of the 
bankruptcy act. The facts in the case before us bring it within the 
rule of thèse later décisions and its détermination is controlled by 
them. The positive provisions of the bankruptcy act applicable tO' the 
case before us are: 

"See. 67a. Claims whlch for want of record or for other reasons would not 
hâve been talid liens as against tlie claims of ttie creditors of the bankrupt 
shall not be liens against his estate." 

"Sec. 1 (9). 'Creditor' shall incliide any one who owns a demand or claim 
provable In bankruptcy. * * * " 

"Sec. 67d. Liens given or accepted in good faith and not in contemplation of 
or in fraud upon this act, and for a présent considération, which hâve been 
recorded according to law, it record thereof was necessary in order to impart 
notice, shall not be afCected by this act." 

"Sec. 70a. The trustée of the estate of a bankrupt, upon his appointment 
and qualification, * * * shall * * * ije vested by opération of law 
with the tltle of the bankrupt, as of the date he was adjudged a bankrupt, ex- 
cept in so far as it is to property which is exempt, to ail * * * (3) prop- 
erty which prior to the filing of the pétition he could by any means hâve traus- 
ferred or which might hâve been lewed upon and soid under judicial process 
against him." 

The property covered by the petitioner's mortgage was at the date 
thereof and at the time the pétition in bankruptcy was fîled the prop- 
erty of the bankrupt, and could then hâve been sold or otherwise trans- 
ferred by it, or levied upon and sold under judicial process against it. 
Under section 67a of the bankruptcy act that mortgage, because not 
recorded, was not a lien against the bankrupt estate; and under sec- 
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tion yOa the property covered by it passed to the trustée free from 
its lien and froni' any e,qiiities the petitioner may hâve had therein be- 
cause of the prior agreement with the bankrupt that it would procure 
an assignment to him of the Hollicke mortgage, or that he "is subro- 
gated to the rights of HolHcke the payée of the note" secured by that 
mortgage. To carry the petitioner's claim to priority upon the property 
covered by his mortgage of July S8th, back to the date of the Hollicke 
mortgage, under the facts as disclosed by this record, would in efïect 
nuUify the plain provisions of section 67a of the bankruptcy act, and 
open the door to a method by which that section can be successfully 
evaded. Much that is said by Judge Sanborn in Re Great Western 
Mfg. Co., 152 Fed. 123-127, 81 C. C. A. 311, though said of an at- 
tempt to escape the conséquences of a voidable préférence might well 
be said of the petitioner's claim to priority in this case. 

The burden is upon the petitioner to shovi' by satisfactory proofs 
that he is entitled to priority of payment from the proceeds of the 
property covered by his mortgage of July 28th. In my judgment he 
has failed to do so, and his pétition to revise should be denied. 



MEOHANICS' INS. CO. OF PHILADELPHIA et al. v. C. A. HOOVER 
DISTILLING CX). 

(Circuit Court of Appeals, Elghth Circuit. November 4, 1910.) 

Nos. 3,371-3,383. 

(Syllahus by the Court.) 

1. INTOXICATING LiQUDRS (§ 327*) InSUBANCE OF LiQUORS IN lOWA— CLAIM OF 

INVALIDITY Under Pkohibition Policy and Laws Must be Pleaded. 

The statutes and public policy of lowa, with llnilted exceptions, pro- 
hibit the sale and render illégal the possession of intoxicating liquor in 
that State and forbid the maintenance of actions to recover such liquor 
or its value. Certain insurance companies Issued polieies of Insurance 
agalnst lire upon the whisky of a manufacturer stored in a bonded ware- 
house in that state, and challenged judgments against them for its loss by 
lire on the ground, which they did not plead, tliat the contracts were il- 
légal and invalid because in conflict with the prohibition policy and laws 
of that State. 

Held, a pleading of the Invalldity of contracts of Insurance of intoxi- 
cating liquor on the ground that they violate the public policy or statutes 
of a State which prohibit the sale and possession of such an article, but 
which do not expressly forbid or avoid contracts of insurance thereof, is 
indispensable to a suocessful défense on that ground to actions upon such 
contracts. 

[Ed. Note.— For other ca.ses, see Intoxicating Liquors, Cent. Dig. § 467; 
Dec. Dlg. i 327.*] 

2. Intoxicating Liquors (§ 327*) — Contracts (§ 130*) — Insurance or Liq- 

uors IN lowA Against Fiée, Valid. 

A contract of insurance of whisky stored in lowa is not void because it 
tends to assist the insured to violate the public policy and laws of lowa 
against the possession and sale of intoxicating liquors therein. 

It Is no défense to a contract that has been performed by the promisee 
that the promlsor knew that the agreement or its performance might aid 
the promisee to violate a law or a public policy, when the promisor did 

•For other cases Bee same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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not combine or conspire with the promisee to aceomplisli that resuit and 
did not share in the beneflts of such a violation. 

[Ed. Note.— For otlier cases, see Intoxicating Liquors, Cent. Dlg. § 467 ; 
Dec. Dig. § 327;* Contracts, Cent. Dlg. §§ 684^700; Dec. Dlg. § 139.*] 

3. Courts (§§ 2.59, 363*) — Fédéral Courts— State Laws May Not Impair .Tu- 

EISDICTION — lOWA STATCTE AGAINST ACTIONS FOE LiQUOR INEFFECÏIVE. 

The .lurlsdictlon of the national courts was not granted hy, and niay 
BOt be revoked, annulled, or Impalred by. the law or act of any state. 

Section 2423 of the Code of lowa, which prohlbits the maintenance of 
actions for the recovery of Intoxicating liquor or its value, wlth certain 
exceptions, Is inapplicable to actions In the national courts and ineffeetive 
to prevent thelr maintenance. 

[Ed. Note.— For other cases, see Courts. Cent. Dlg. §§ 19',, 790, 039--949 ; 
Dec. Dig. §§ 259, 303.* 

Jurlsdlctlon as afCected by state laws, see note to Barllng v. Bank of 
Britlsh North America, 1 C. C. A. 513.] 

4. Insurance (| 640*) — Pleadinq— Claim Tiiat Cost of Replacing is Less 

Than Actual Cash Value Must be Pleaded. 

The clalm that It would cost the insured less than the actual cash value 
of the property destroyed or damaged to repalr or replace it with ma fe- 
rlai of llke kind and quallty is an affirmative défense under the provision 
of a policy whlch reads: "Thls conipany shall not be liable beyond the 
actual cash value of the prt>perty covered by thls polloy at the tlme any 
loss or damage occurs, and said liability shall in no event exeeed what it 
would cost the Insured to repalr or replace the property lost or damaged 
with material of like kind and quality." And a pleadlng of thls clalm Is 
indispensable to its successful maintenance. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1609-1624 ; 
Dec. Dig. § 040.*] 

3. Insurance (§ 499*) — Cosi of Purchasing, Not of Manufacturing, a 
Like Product is Measure of Manufacturer's Cost of Replacing 
Whisky and Like Articles. 

Under the clause of the policy which has been quoted, the measure of 
an insured manufacturer's cost of replacing whisky and like products, 
whose manufacture oceuples considérable tlme and whose value increases 
with âge, is not the cost of the raw material of which a llke product may 
be made and of the labor requlred to make it, but it Is the cost of imme- 
diately replacing the article by a like product in the most inexpensive way 
by purchase or otherwise. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1274 ; Dec. Dlg. 
i 499.*] 

G. Insurance (§ 499*) — Mbasitre of Manufacturer's Indemnity Actual 
Value, Not Cost of Manufacture. 

Where the product insured has changed in value between the tlme of 
its manufacture and that of its destruction, and its manufacture oceuples 
considérable tinie, the manufacturer Is not llmited to the cost of maklng 
the article, but may recover its actual cash value at the tlme of the lire, 
whether a profit or a loss results to hlm from the use of that measure of 
recovery. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1274; Dec. Dlg. 
§ 499.*] 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Action by the C. A. Hoover Distilling Company against the Mechan- 
ics' Insurance Company of Philadelphia, the St. Paul Fire & Marine 
Insurance Company, the Phénix Insurance Company of Brooklyn, N. 
Y., the Royal Insurance Company of Liverpool, the German American 

^FoT other cases see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Insurance Company of New York, the Insurance Company of North 
America, the North British & Mercantile Insurance Company of L,on- 
don and Edlinburgh, the Éochester German Insurance Company of 
Rochester, N. Y., the Phœnix Insurance Company of Hartford, Conn., 
the Pire Ascociation of Philadelphia,.the City of New York Insurance 
Company of New York, the Security Insurance Company of New Ha- 
ven, and the ^tna Insurance Company of Hartford, Conn. Actions 
were consohdated. Judgment for plaintifï, and défendants bring er- 
ror. Afïirmed. 

See, also, 173 Fed. 888. 

Charles B. Obermeyer and A. C. Parker (N. T. Guernsey and) W. 
E. Miller, on the brief), for plaintifïs in error. 

John F. Lacey (W. R. Lacey, Walter C. Burrell, James A. Devitt, 
and Wm. McNett, on the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
REED, District Judge. 

SANBORN, Circuit Judge. The C. A. Hoover Distilling Company 
niade whisky for about three years and placed it in a bonded ware- 
house at Oskaloosa in the state of lowa. It procured from many in- 
surance companies policies of insurance against fire upon it. On May 
15, 1908, it burnedl. The Hoover Company brought actions on the 
policies; 15 of thèse actions were consohdated and tried together in the 
court below, verdicts and judgments were rendered against the com- 
panies; aild'13 of them are challenged by the writs of error in thèse 
cases. 

The fîrst, reason, given in .the printed argument of counsel for the 
insurance companies for a reversai of thèse judgments is that the con- 
tracts oî insurance were against the prohibition policyof the state of 
lowa and were npt actioriâble because the whisky was made and stored 
in that state and was intended for sale therein. But this défense was 
not available without pleading under Code lowa, § 3629, and the déci- 
sions of its courts (Riech v. Bolch, 68 lowa, 526, 527, 27 N. W. 507), 
which, under the act of conformity, govern the pleadings, practice, 
and procêedings in thèse actions (Rev. St. § 914 [U. S. Comp. St. 
1901, p. 684]), and it was not pleaded. Moreover, it Was not presented 
by any request for an instruction sustainiiig it at the close of ail the 
évidence; but, on the other hand, the first request made by the de- 
fendants after the trial closed ignored it and asked the court to charge 
the jury that the plaintifï in each of thèse cases was entitled to recover 
the açtual cash value of the whisky burned not exceeding the cost of 
replacing it with material of like kind and quality. The only ruling 
during the trial upon this défense which is presented by the requisite 
exception and assignrnent of error to enable us to consider it is the 
refusai of the court at the close of the plaintiff's évidence to grant a 
motion to direct a verdict in' favor of the insurance companies. But 
the défendants waived thàt objection and exception by their subséquent 
introduction of évidence on the merits of the case in their own be- 
half (United States Fidelity & Guaranty Co. v. Board of Commis- 
:sioners, 145 Fed. 144, 150, 76 C. C. A. 114, and cases there cited), and 
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they estopped themselves from presenting the contention they now 
urge to defeat the judgments by their request of the court at the close 
of the trial to instruct the jury that the plaintiff was entitled to recover 
the cash value of the whisky net exceeding the cost of replacing it. 
Parties may not avail themselves of errors which they hâve themselves 
committed, or which they hâve induced the référée or judge who tried 
their case to make. Walton v. Chicago, St. Paul, M. & O. Ry. Co., 
56 Fed. 1006, 1008, 6 C. C. A. 323, 225 ; National Loan & Investment 
Co. V. Rockland Co., 94 Fed. 335, 336, 36 C. C. A. 370, 371 ; Chase 
V. Driver, 92 Fed. 780, 786, 34 C. C. A. 668, 674. 

From thèse established rules of practice counsel endeavor to escape 
on the ground that the manufacture andi sale of whisky is against the 
policy of the state of lowa, that its possession is presumptivelv illégal 
(Sommer v. Cate, 22 lowa, 585 ; Walker v. Shook, 49 lowa, 264), that 
section 2423 of the Code of lowa provides that no action shall be main- 
tained for the recovery of possession of any intoxicating liquor, or the 
value thereof, except in cases where persons owning or possessing such 
liquor with lawful intent may hâve been illegally deprived of the same, 
that the Insurance of whisky aids in the défiance of the public policy 
of prohibition and) is, therefore, illégal, and that the courts without 
pleading, objection, or exception ought to refuse to enforce an illégal 
contract of this nature. Notwithstanding the prohibition policy of the 
State of lowa, its laws authorize the sale and storage for sale of intox- 
icating liquors upon the payment of specified taxes upon certain condi- 
tions with which parties often comply, so that whisky may be lawfully 
kept, stored, and sold in that state. Code lowa, §§ 2432, 2448. Con- 
ceding, however, that the gênerai policy of the state is to forbid its 
manufacture or sale, and conceding that its possession, in the absence 
of proof of a lawful intent — and there was no such proof in this case — 
was évidence of an illégal purpose and rendered its possession unlaw- 
ful, it does not follow that its insurance against fire was either illégal or 
violative of the prohibition policy of the state. This whisky was stored 
in a bonded warehouse, and the insurance of it against fire neither 
violated nor hadl any direct tendency to violate the policy of the state 
which forbade its manufacture and sale. While the whisky remained 
stored, it could be neither made nor sold. If the whisky burned, it 
could not be thereafter sold, and neither the payment nor the contract 
to pay its value in the event that it was burned could make its manu- 
facture, storage, or sale after the burning possible. Even if thèse con- 
tracts of insurance had the efl^ect to make the business of the manu- 
facture and sale of the liquor less hazardous, and in that way to en- 
courage the conduct of that business, nevertheless that encouragement 
was not the chief purpose or direct effect, but was a mère incident of 
the indemnity against loss by fire which the policies were made to se- 
cure. The laws of lowa contain no express prohibition of the insur- 
ance of intoxicating liquors against fire, its Suprême Court had sus- 
tained a contract for such insurance (Erb v. Fidelity Ins. Co., 99 lowa, 
727, 733, 69 N. W. 261), there was no moral turpitude in the making 
or (fhe performing of this contract, and) the mère fact that an agree- 
ment, the considération and performance of which are lawful, inci- 
182 F.— 38 
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dentally assists one in evading a law or a public policy, is no bar to 
its enforcement (Hanover National Bank v. First National Bank, 109 
Fed. 431, 4=25, 48 C. C. A. 482, 486 ; Jefferson v. Burhans, 29 C. C. 
A. 481, 85 Fed. 949 ; Kansas City Hvdraulic Press Brick Co. v. Na- 
tional Surety Co., 167 Fed. 496, 500, 93 C. C. A. 132, 136). And it is 
no défense to a contract that lias been performed by the promisee that 
the promisor knew that the agreement or its performance might aid 
the promisee to violate the law or to defy the public policy of the state 
when the promisor neither combined nor conspiredi with the prom- 
isee to accomplish that resuit, nor shared in the benefîts of such a vio- 
lation. Jenson V. Toltec Ranch Co., 174 Fed. 86, 91, 92, 98 C. C. A. 
60, 65, 66; Wald's Pollock on Contracts (3d Ed.) 485; Armstrong v. 
Toler, 11 Wheat. 258, 273, 6 L. Ed. 468 ; Armstrong v. American Ex- 
change Bank, 133 U. S. 433, 10 Sup. Ct. 450, 33 L. Ed. 747 ; Han- 
over National Bank v. First National Bank, 109 Fed. 421, 48 C. C. 
A. 482; Waterbury v. McKinnon, 146 Fed. 737, 77 C. C. A. 294, 
296 ; Ingraham v. National Sait Co., 130 Fed. 676, 681, 65 C. C. A. 
54, 59 ; Taylor v. Mining Company, 79 Cal. 285, 287, 31 Pac. 753 ; 
Illinois Trust & Sav. Bank v. Pacific Ry. Co., 117 Cal. 332, 49 Pac. 
197, 201 ; Holman v. Johnson, 1 Cowp. 341 ; Faikney v. Reynous, 1 
Burr. 2069; Pellecat v. Angell, 3 Crompt., Mees. & Ros. 311; Hodg- 
son v. Temple, 5 Taunt. 181 ; Marion Trust Co. v. Crescent Loan & 
Investment Co., 27 Ind. App. 451, 61 N. E. 688, 691, 87 Am. St. Rep. 
257 ; Wright v. Hughes, 119 Ind. 324, 21 N. E. 907, 909, 12 Am. St. 
Rep. 412 ; First National Bank v. Dovetail Body & Gear Co., 143 Ind. 
.5,50, 40 N. E. 810, 813, 53 Am. St. Rep. 435; Tracy v. Talmage, 14 
N. Y. 162, 67 Am. Dec. 133 ; Thompson v. Lambert, 44 lowa, 239, 245. 

The provision of the state statute which forbids the maintenance 
of any action for the recovery of any intoxicating liquor or its value, 
except where persons owning or possessing it with lawful intent hâve 
been illegally deprived of it, found in section 3423 of the Code of 
lowa, was not intendedi to apply to and does not afïect suits and pro- 
ceedings in the fédéral courts. A state is without power to prohibit 
or condition the exercise by citizens of différent states of their re- 
spective rights to institute and défend their suits in the national courts 
and to invoke the independent judgment of thèse courts upon their 
controversies in the cases and in the manner prescribed by the Consti- 
tution and laws of the United States which are the suprême law of the 
land. The jurisdiction of thèse courts was not granted by, and it can- 
not be revoked, annulled, or impaired by, the law or act of any state. 
Payne v. Hook, 7 Wall. 425, 430, 19 L. Ed. 260; Barber Asphalt 
Paving Co. V. Morris, 66 C. C. A. 55, 58, 133 Fed. 945, 948, 67 L. 
R. A. 761; Butler Bros. Shoe Co. v. United States Rubber Co., 156 
Fed. 1, 84 C. C. A. 167, and the cases there cited. 

The policies of insurance were not prohibited by the statutes or con- 
trary to the public policy of the state of lowa, and its laws were in- 
eiïective to f orbid the maintenance of actions upon them in the na- 
tional courts, and the objection to the judgments in issue on thèse 
grounds cannot be sustained. 

The policies upon which thèse judgments are founded contain this 
clause : 



"Thls Company shall not be liable beyond the actual cash value of the prop- 
erty covered by this policy at the tlme any loss or damage oceurs and said 
liability shall in no event exceed what it would cost the insured to repair or 
replace the property lost or damaged with niaterial of like kind and quality." 

There was évidence that the whisky destroyed was branded and 
called "Hoover whisky," that it was made of the best materials, and 
that its brand and réputation enhanced its value at Oskaloosa, lowa, 
where it was burned, above that of other whisky of the same quality 
made of like materials, and made it more readily salable. Evidence 
was introduced of the value of whiskies of other brands of like qual- 
ity ; but there was no évidence of the cost of manufacturing the 
"Hoover whisky," or any others, or of the cost of the materials and 
labor required to make any of them. 

The court refused to charge the jury that: 

"TJnder the provisions of the several policies sued upon In the several ac- 
tions named, plaintiff Is entitled to recover the actual value of the entire 
stock of the whisky consumed by flre, not exceeding, however, what It would 
hâve cost the plaintiff to rei>lace the same by material of like kind and 
quality." 

And it is charged them that : 

"The contract is as follows: 'This company shall not be lialile beyond the 
actual cash value of the property covered by this policy at the time of the 
loss.' That nieans the actual cash value at Oskaloosa, lowa. The actual cash 
value is not found by ascertaining what it cost to make it, such as the priée 
of grain, the interest on the Investment and considering the dépréciation of 
machinery, cost of labor, salaries, etc. The actual cash value at Oskaloosa 
Immediately before the tire is the test. * * * Market priées for liquors 
made elsewhere are in évidence. Such évidence is not neeessarily controlling, 
but may or may not be used by you accordingly as you flnd as to the brand 
and réputation of Hoover whisky. If you find the plaintiff's whisky, known 
as 'Hoover whisky' by reason thereof, and by reason of the réputation thereof. 
had an enchanced value over and above whisky of like kind, made of like or 
nearly like perceutages of grain and ingrédients and âges, and that by reason 
of its quality, and by reason of its réputation, it had a market value, and such 
market value would enable it to be sold within a reasonable tlme, then you 
may consider its name and réputation together with the évidence of market 
values of other like whiskies, except in name. If you find that Its name or 
brand, or lack of brand, did not give it a value over and above like whiskies 
as to âge and ingrédients, then you will flnd a value from the market priées 
in évidence of such other like whiskies as to âge and ingrédients and make. 
The value of the whisky is not neeessarily the priée asked or demanded by 
plaintiff at Oskaloosa. The évidence that some saloon keepers and druggists 
bought the Hoover whisky at 90 cents a gallon over and above the $1.10 gov- 
ernment tax would not of itself flx or show a Wholesale market. In determin- 
ing the value and whether there was a wholesale market, you wlU consider 
the âge and âges of the whiskies, the brand and réputation, if any, and, if 
a valuable réputation, the demand theref or, or lack of demand, and the amount 
of sales and ail other facts in évidence. 

"The policy also provides, and to whlch I call your attention, that the value 
you are to flx in your verdict shall in no event exceed what it would cost the 
Hoover Distilling Company to replace the whiskies destroyed of like kind and 
quality. What I hâve just said as to value is pertinent to this récital of the 
policy. If the Hoover whisky had a market, as hereinbefore stated, and if by 
reason of its brand and réputation could not be replaced by and wlth other 
whiskies of lliie quality, then the clause Just noticed is no défense herein, 
and you wlll not consider it, but alone will consider the other clause fixlng 
plalntilf's recovery at the actual cash value of the whisky destroyed by fire. 
But if there was no market as deflned, or if the brand, or name, or reputa- 
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tion did noterthance the value, then your verdict as to amount will not exceed 
what it would cost to replace the wMskles witli other whiskies of llke kind 
and quality, and you will eonsider the amount of whiskies on hand, the sales 
that had been made, the sales that would probably be made within a reason- 
able time, the priées obtained, the rei^utation, or lack of réputation, plaintiff's 
whiskies had, the value in the market of whiskies made or sold elsewhere of 
like âges and Ingrédients, and ail facts in évidence, and, arrive at the amount 
that the case demanda in fairness." 

The défendants below excepted to this charge because it did not 
instruct the jury that there was no évidence of market value or whole- 
sale market value at Oskaloosa, lowa, because it did not state what 
constituted a market value at that place, because it did not tell the 
jury without qualification that in any event in ascertaining the ac- 
tual cash value of the whisky they should eonsider the évidence 
tending to show the actual market value of other similar whiskies, 
not only in Oskaloosa, but elsewhere, because it directed the jury to 
take into considération whether or not the name or brand added to 
the value of the liquor destroyed and because it told the jury that 
they should not eonsider the cost of making the whisky. 

There was no error in the instruction to the jury to eonsider and 
détermine whether or not the name or brand of the plaintiff's whis- 
ky enhanced its value above that of other like whiskies, because 
there was substantial évidence that it did. For the same reason 
the court's qualification of its instruction that the jury should eon- 
sider the évidence of the actual market value df similar whiskies to 
the efifect that, if they found that the name or brand, of complainant's 
whisky did not give it a value above that of other whiskies similar 
to it in âge and ingrédients, they should ascertain its value from the 
market priées of such other whiskies in évidence, but that, if they 
foùnd that the name or brand of this whisky gave it a greater value 
than such other whiskies, they might eonsider its name and réputa- 
tion together with the évidence of the market values of the other 
whiskies in finding the value of the whisky burned, was so clearly 
right that the question hère presented is not debatable. 

The objection to the charge which counsel urge with the most zeal 
and apparent confidence, however, isi that the court failed to instruct 
the jury that the plaintifï eould not recover more than the amount 
it would hâve cost that corporation to hâve replaced the whisky by 
purchasing the malt, the rye, the corn, and the other materials of a 
kind and quality similar to those from which this whisky was man- 
ufactured aiid rnaking a like product. But that défense was not 
pleaded, and there was no évidence to sustain it. The plaintifï al- 
leged that the whisky burned was worth $134,766.19, and the défend- 
ants denied that it was worth more than $37,000, but they made 
no allégation of the cost of replacing it. On this issue the case went 
to trial. After the plaintiff had rested, the défendants introduced 
évidence of the cost of the rye, the corn, and similar materials requi- 
site to manufacture a sirriilar whisky, but subsequently withdrew ail 
évidence of this character, and in that state of the pleadings and proof 
the case went to the jury. Under the policies the actual cash value 
of the property at the time of the fire was the primary basis for 
the measure of Hability of the companies. The provision that this 
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liability should in no event exceed the cost to the insured of replac- 
ing the property and ail like subordinate provisions limiting or abat- 
ing the primary liability of the insurer constituted no part of the 
insured's cause of action upon a breach of the contract. They are 
inserted in the policy for the benefit of the insurer, and they must 
be pleaded by the latter if it would diminish or limit the amount of 
the recovery by reason of them. Farmers' Bank v. Manchester Assur. 
Co.. 106 Mo. App. 114, 80 S. W. 299, 302; Port Blakelv MiU Co. 
V. Hartford Pire Ins. Co., 50 Wash. 657, 97 Pac. 781; "lî:tna Ins. 
Co. V. McLead, 57 Kan. 95, 45 Pac. 73, 57 Am. St. Rep. 320; Suth- 
erland v. Ins. Co., 87 lowa, 505, 508, 509, 54 N. W. 453. 

Again, the measure under this clause of the policy of the liability 
to a manufacturer for the burning of a product like whisky, whose 
manufacture occupies much time and whose âge constantly enhances 
its value, is not the cost of the raw materials for and of the labor 
requisite to make new whisky, but it is the cost of immediately re- 
placing that product in the most inexpensive way by purchase or 
otherwise with a similar product of like kind and quality. Frick v. 
United Firemen's Ins. Co., 218 Pa. 409. 67 Atl. 743, 746; Mitchell 
V. St. Paul German Pire Ins. Co., 92 Mich. 594, 53 N. W. 1017, 1019 ; 
Hartford Fire Ins. Co. v. Cannon, 19 Tex. Civ. App. 305, 46 S. W. 
851, 852 ; Phillips v. Home Ins. Co., 128 App. Div. 538, 112 N. Y. 
Supp. 769, 770. 

Finally, counsel complain of the charge because it did not limit 
the recovery to the amount which it cost the plaintifif below to make 
the whisky, and thereby permitted them to give to the plaintiff the 
manufacturer's profit, and because the court did not instruct them 
that there was no évidence of the market value of this whisky at 
Oskaloosa and failed to state in the ternis of a request made by 
counsel what constituted the market value of the product at that 
place. But there was no évidence what amount the manufacture 
of the whisky cost the plaintiff, and there was évidence tending to 
show its cash value and its market value at Oskaloosa. The court, 
therefore, could not hâve lawfully limited the plaintiff's recovery 
to the cost of the manufacture of the whisky, and there was no évi- 
dence that the cash value or the market value included a profit to 
the manufacturer. 

Moreover, this whisky had been made and placed in a bonded 
warehouse during a period of more than two years. There vi^ere 
about 127,000 gallons of it. Age enhances the cash value and the 
market value of this article, and some of the liquor destroyed was 
30 months old, while the remainder of it varied in âge from 30 months 
to a few days. Its value had been enhanced beyond its cost by the 
brand and réputation that had been given to it. Much time had 
been required to make it and much to âge it. Under circumstances 
of this nature, the manufacturer is not limited to a recovery of the 
amount it would cost him to make and âge a like product, because 
that would not be the actual cash value of the product destroyed. 
Where the product insured bas changed in value betvi'een the time 
of its manufacture and that of its destruction, and where much time 
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is required to make it, the manufacturer is not limitée! to the cost 
of manufacture, but may recover the actual cash value of his proper- 
ty at the time of the fire whether a profit or a loss results to him 
from the application of that measure of damages. Mitchell v. St. 
Paul German Fire Ins. Co., 92 Mich. 594, 52 N. W. 1017; Hart- 
ford Fire Ins. Co. v. Cannon, 19 Tex. Civ. App. 305, 46 S. W. 851. 
In the usual course of business distillers do not sell at one time 
ail the whiskies stored in their warehouses, but they sell the older 
and retain the younger to the end that its increasing âge may en- 
hance its value. Oskaloosa had a population of about 5,000 people. 
The plaintiff in the three years before the fire sold to retail dealers 
and others in and about that town 300 barrels of its whisky, and it 
sold very little elsewhere. The tax on this article was $1.10 per 
gallon, and the plaintiff sold it at 90 cents a gallon and the tax, or 
at $3 per gallon tax paid. Several retail dealers in liquors in Oska- 
loosa testified that they bought and sold this vi'hisky, that they knew 
its market value in Oskaloosa, that its value was $2 per gallon tax 
paid, that its actual cash value and its market value were the same, 
that the plaintiff fixed its price and they bought, and the whisky 
was in demand, at that price, and that it sold more readily than other 
whiskies of like quality. The défendants introduced évidence that 
the market value of other whiskies was from 39 cents to 90 cents 
a gallon, that this value depended somewhat upon the âge and the 
brand of the product, and that the actual cash value of the "Hoover 
whisky" at Oskaloosa at the time of the fire was from 30 cents to 
50 cents a gallon. And there was évidence that there was little, if 
any, purchase or sale of whisky by jobbers or wholesalers in the 
town of Oskaloosa. In this state of the case, the défendants re- 
quested the court and it refused to charge in the words of their coun- 
sel what constituted the market value of the "Hoover whisky." But 
the uncontradicted évidence was that the actual cash value and the 
market value of this product were the same, and a reading of the 
charge of the court has convinced us that in the light of this fact the 
court instructed the jury to consider in finding the actual cash value 
of the article every élément of the évidence pertinent to that issue. 
It charged them to consider the market priées of liquors made else- 
where, the effect of the Hoover brand and réputation, whether or 
not the Hoover whisky had a market value at which it could be sold 
in a reasonable time, that its value was not necessarily the price 
asked for it by the plaintiff at Oskaloosa, that the purchase of it 
by some saloon keepers at $2 a gallon tax paid would not of itself 
fix or show a wholesale market, but that in determining whether or 
not there was such a market they should consider the âges of the 
whiskies, their brand and réputation, the demand therefor, the amount 
of sales, and ail other facts in évidence. In view of thèse instruc- 
tions, there was no error in this part of the charge, nor was there 
in the refusai to submit the requested instructions. Where the perti- 
nent rules for the détermination of an issue are clearly set forth 
in the gênerai charge of the court, it is not error for the judge to 
refuse to submit them in the words of counsel. Chicago Great West- 
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<rn Ry. Co. v. Roddy, 65 C. C. A. 470, 475, 131 Fed. 712, 717; St. 
Louis, I. M. & S. Ry. Co. v. Leftwich, 54 C. C. A. 1, 4, 117 Fed. 
127, 130. 

It is assigned as error that the court refused to instruct the jury 
that the évidence (1) failed to show that there was a whoIesale market 
at Oskaloosa, but this question was properly submitted to the jury 
under the charge of the court which has been reviewed, and (2) 
that the court decHned to charge them that they should disregard 
the opinion of any witness who based his opinion solely on the fact 
that the plaintifï fixed the price of whisky at $2 per gallon and the 
whisky was sold to dealers as shown in the évidence at said price; 
but it is in no wise certain from the évidence that any witness based 
his opinion solely upon thèse facts or upon thèse circumstances, and 
the weight or effect of such an opinion was for the jury, and not 
for the court. The opinions of thèse witnesses constituted admissible 
évidence tending to show the actual cash value and the market value 
of the property destroyed, and its exclusion from the jury could not 
hâve been sustained. 

There was no error in the trial of thèse cases, and the judgments 
below must be affirmed. 



BEAN V. ORR. 

(Circuit Court of Appeals, Flfth Circuit November 1, 1910.) 

No. 2,080. 

1. Bankruptcy a 3.50*) — Claims— Priokitt. 

Where a mortgage on a bankrupt's real estjite, executed more than four 
naonths before ImnUniptcy. w.is entitled to prlorlty under the state laws, 
It was entitled to priorlty In bankruptcy, under Bankr. Act July 1, 1808, 
C. 541, § 64b(5), 30 .Stat. 5tx5 (U. S. Comp. St. 1001, p. 3448), glving prlorlty 
to debts owing to any person, who, by the laws of the state or of the 
United States, Is entitled to prlorlty. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. | 3.^.* 
Effect of national bankruptcy act on state Insolvency laws and on as- 
signments for benefit of creditors, see note toCurling v. Seyniour Lumber 
Co., 51 C. C. A. 11.] 

2. mobtgages (§ 175*) moetgages on real estate— wlteholding feom 

Kecoed— Evidence. 

Neglect to proniptly record a mortgage is not of itself fraudulent as 
agalnst other creditors of the moitgagor, nor Is it made so by the addi- 
tlonal fact that brothers-ln-law are adverse parties to the mortgage. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. £§ 417, 418; 
Dec. DIg. § 175.*] 

8. Bankeuptct (S .340*) — Moetgages on Reai, Estate— Witiiholdino feom 
Recoed — Evidence. 

Evidence held insufflclent to show that a mortgage executed by a bank- 
rupt on real property more than four months prier to bankruptcy was 
fraudulent as to other creditors, though havlng been withheld from rec- 
ord until less than three months before bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

*For other cases see same topic & i numbkb in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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Appeal from thé District: Court of the United States for the Southern 
District of Georgia. 

In the matter of bankruptcy proceedings of the Tysor-Cheatham 
Mercantile Company. Priority having been deniedl to the claim of W. 
R. Bean, as mortgagee of certain real estate of the bankrupt on objec- 
tion of Oliver Orr, trustée, and such détermination having been af- 
firnied by the District Judge, Bean appeals. Reversed, with directions. 

On September 1, 1906, G. D. Tysor and R. A. Cheatbam formed a corpora- 
tion at Warrenton, Ga., known as the Tysor-Cheatham Mercantile Company. 
The capital stock was $10,000 actually paid in, and thèse two persons were 
the only stockholders ; each taking one-half of the capital stock. Tysor had 
never bèen in the mercantile business before, but had been superintendent of 
a raliroad in South Georgia. Oheatham had been in the mercantile business 
before. 

The corporation erected a double front, brick storehouse in Warrenton, at a 
cost of about $7,600, and bought a stock of new goods for the fall trade. 

A few days prior to January 20, 1907, W. E, Bean, of Atlanta, Ga., a brother- 
in-law of Tyfeor, went to Warrenton, not on business, but to visit Mr. Tysor 
and take a few day.s' rest. While at Warrenton, Bean learned that the Tysor- 
Cheatham Mercantile Company, although it had a new storehouse filléd with 
a stock of new goods, needed about $4,000 of ready money to pay ofC some 
maturing debts. He learned that this was because the crops In that section 
had been short that year, collections poor, and the company unable to dispose 
of Its goods. Bean offered to let the company hâve the $4,000. He did not 
hâve the money, but told them that if the company would give him a mortgage 
on the storehouse for $4,000, with 7 per cent, interest, he would get the money 
from the bank and let them hâve it. On January 29, 1007, the company gave 
to Bean a writing as follows: 

"$4,000.00 Warrenton, Georgia, January 26th, 1907. 

"Twelve months after date, we promise to pay W. R. Bean or order four 
thousand and no one hundred dollars ($4,000.00) for value received with inter- 
est at 7 per cent, per annuin from date and 10 per cent, attorney's fées on 
principal and interest In Case of collection by suit or through an attorney. 
And to secure the payment of this noté I hereby mortgage and cônvey unto 
said payée, hls heirs and assigns, the folio wing described property, to wit: 

"One double brick storehouse and lot in the town of Warrenton, Warren 
county, Georgia, sâld lot being the property conveyed to R. A. Cheatham and 
G. D. Tysor by C. R. Fitzpatrick, M. O. Fitzpatrick and L. A. Cody by dced 
in fee simple, said deed dated June 7th, 1900, and recorded January 9th, 1907. 
Said property conveyed by deed by R. A. 'Cheatham and G. D. Tysor to the 
Tysor-Cheatham Mercantile Company, January 8th, 1907, said deed recorded 
January 9th, 1G07, in Book JJ, folio 689. Both said.deeds attached hereto. 
And for the considération af oresaid, I hereby for myself and family expressly 
waive ail homestead rights and exemptions which by laws, state and fédéral, 
are allo.wed to me and my family in any of said described property and ail 
other property real or Personal which I now own or may hereafter own or ac- 
quire until this debt Is fully pald. I also walve the beneflt of the exemption 
of my daily, weekly or monthly wages or salary, especially that earned while 
in the employ of ♦ * * from garnishment as against the obligation or any 
renewals of the same. 

"Witness my hand and seal the day and year above written. 

"The Tysor-Cheatham Mercantile Company, 
"By G. D. Tysor, 
"By R. A. Cheatham." . ,, 

AU the parties took It for granted at the time that this paper was properiy 
executed and was a good mortgage in every particular. Bean brought this 
paper contract back to Atlanta and borrowed the $4,000 from the Atlanta 
National Bank, glving his note for it with the contract as collatéral security. 
He immedlately sent the $4,000 to Tysor-Cheatham Mercantile Conapany, and 
every dollar of It was paid out to the creditors of that company. Bean's note 
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to the bank in Atlanta was renewed twlce, and It was flve months after the 
flrst transaction before Bean paid ofC the balance of the $4,000 to the bank. 
He then got the note and mortgage eontract from the bank, carried it to his 
place of business lu Atlanta, and about two weeks thereafter found the mort- 
gage among his papers. It then occurred to him that it should be recorded- 
He at once sent it to Mr. G. 15'. Tysor. at Warrenton, with the retiuest that it 
be recorded and returned to him, and he testifles that tlien. say Septenaber, 
3907, he had no suspicion of his debtors' insolvency. On October 23. 3007, 
when Tysor attemjjted to hâve the mortgage recorded, it was discovered that 
it was not attested as required by law to permit record thereof, ami on that 
day it was acknowledged and properly attested and then iiled for record and 
recorded in the office of the clerlc of the superior court of Warren county, and 
sent to Cean in Atlanta. 

On January 22, 3iK)8, an involuntary pétition in banlvruptcy was filed by M. 
C. Kiser & Cto. et al. against the Tysor-Cheatham Mercantile (îouipany, and 
that Company was adjudicated a liankruirt on .July 3.5, 3t)08. On September 
29. 3908, W. R. Bean flled his note and mortgage with proof of the sanie, and 
sought to set up said mortgage as a preferred claim. To this Oliver Orr, the 
trustée of said company, iiled objections on varions grounds. On the hearing 
of thèse ob.1ections it was shown that G. D. ïysor was a brother-in-law of 
W. R. Bean, and that Mr. Eckford Fears, the traveling salesman of M. C. 
Kiser & Co., sold the TysorOheatham Jlercantile Company ail the goods 
which they bought from M. C. Kiser & Co., and that he was also a brother- 
in-law of Mr. ïysor. M. C. Kiser & Co. received ,i;2,000 of the nioney which 
Bean loaned the company, and at the time of the bankruptcy the company 
owed Kiser & Co. about $8'30. Sir. W. H. Kiser testiiied that tlie bill of goods 
sold the Tysor-Clieatham Mercantile Company in .luly, 1907, was based on a 
mercantile report of R. 6. Dun, dated March 25, 3007, which report showed 
a capital of $30,000 paid in, a stock of goods valued at $1.0,000, accounts and 
bills $2.800, and real estate of $5.000, maldng assets $22.800, liabilities $3.000 
for merchandise loans from other sources, secured by Personal indorsement of 
Tysor and Cheatham, $4,000. It was contended Ijy Bean that the report 
showed that the $4,000 was secured by mortgage, but this was disputed. W. 
H. Kiser also testifled that M, C. Kiser & Co. would not bave given crédit if 
they had known that there was a mortgage of $4.000 on the real estate. 

An agent of R. G. Dun also testifled that, when the statement was given 
him, G. D. ïysor stated that there was nothing on record against the com- 
pany, but that it owed $4,000 for borrowed nioney ; that this was strictly true, 
as the mortgage liad not yet been recorded. 

The latter part of October, 3907, G. D. Tysor, because of ill health, sold his 
stock in the company to B. A. Cheatham for $4,000. 

The answer to Oliver Orr, trustée, to the pétition of W. R. Bean to set up 
said mortgage as a preferred claire, raised only two issues: (1) Whether or 
not the instrument given by the Tysor Mercantile Company to W. B. Bean, 
on January 29. 3907, was a mortgage in fact, and whether or not same was 
really executed before October 2.S, 1007, wlthin four months of the filiug of 
the pétition in bankruptcy, and whether or not the bankrupt was insolvent at 
the time the paper was executed. (2) Whether or not the withholding of the 
instrument, claimed by Bean to be a mortgage for a présent valuable consid- 
ération, from record .Tnnuary 29, 3907, until October 2.3, 3907, was done with 
fraudulent intent and actually operated as a fraud upon creditors of the 
bankrupt. 

Upon the hearing of the case before the référée, he decided the first objec- 
tion in favor of W. R. Beau, and the secoiid one in favor of Oliver Orr, trustée, 
and in conclusion the référée, basing his flndlng upon the second ground above 
set ont, decided that the mortgage could not be set up as a preferred claim, 
and that Bean was simply a gênerai créditer. To this fïnding of the référée 
In bankruptcy, Bean flled exceptions and a pétition to review the same. On 
the hearing of thèse exceptions, on March 23. 3910, the court overruled ail the 
exceptions and aflirmed the judgment and flnding of the référée, and denied 
and disallowed the mortgage of Beau as a valid lien against the estate of the 
bankrupt. From this décision and judgment Bean appealed to this court 
and assigned errors covering ail the adverse rulings of the référée and Dis- 
trict Court. 
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C.W. Smith and E. P. Davis, for appellant. 
Archibald Blackshear, for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). It must 
be conceded, and the référée practically found, that the agreement in 
writing between the appellant, Bean, and the Tysor-Cheatham Mer- 
cantile Company constituted, under the laws of Georgia, a valid mort- 
gage between the parties and against ail creditors except such as may 
hâve acquired a lien prior to its proper record — ail, unless it was a 
mortgage void under the laws of Georgia as made with intent to hin- 
der, delay, and dtef raud creditors. As it was executed more than four 
months before the involuntary pétition of creditors for the adjudica- 
tion in bankruptcy of the Tysor-Cheatham Mercantile Company, it is 
not obnoxious to any provision of the bankruptcy law. It would seem 
to be protected in bankruptcy, if validl, under the laws of Georgia, by 
section 64(b) of the bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447]), reading: 

"Debts to hâve priority except as hereln provlded and to be pald In full oiit 
of the bankrupt's estâtes and the order of paynient shall be * * * (5) 
debts owing to any person who by the laws of the states or the United Staîes 
are entltled to priority." 

So that the real question before the référée and now before this 
court is whether the mortgage was fraudulent because made and exe- 
cuted with the intention to hinder and delay or defraud creditors ; and 
this issue is to be decided under the laws of Georgia. 

The référée made no spécifie findingof facts. In bis opinion he says'. 

"It seems to me that this case is controUed by the Clayton Case, above cited 
[]21 Fed. 630, 57 C. C. A. 656]. Although the évidence of the intention on the 
part of the mortgagee, to allow subséquent creditors to be deceived Is more 
direct lu the Clayton Case than in the case at bar, it is hardly uiore convinc- 
Ing Bean made this loan to the bankrupt company, because Tysor was his 
brother-in-law and he wanted to help him. Also, he had confidence that Tysor 
would repay him. If hls purpose was to help Tysor, then the wlthholding of 
the mortgage from the record must hâve been in hls contemplation, for to 
hâve taken such an Instrument and then reeorded it would hâve impaired the 
crédit of the company and injured Tysor rather than beneflted him. 

"For thèse reasons the objections of the trustée to the priority of ijayment 
from the proceeds of the mortgaged property, claimed by W. R. Bean, are sus- 
talned." 

After a careful reading of the évidence, we are unable to find suf- 
ficient facts warranting the holding that Bean acted otherwise than in 
the utmost good faith, or that he was in any wise a party to any in- 
tention to hinder and delay or defraud any of the creditors of the 
Tysor-Cheatham. Mercantile Company, or, at the time of advancing his 
money to the said company, he had any suspicion that the said com- 
pany was insolvent. In fact, the case shows that the very $4,000 which 
Bean advanced on the security in question was full considération and 
was intended to be used and was used to pay off creditors, and the 
propriety and necessity of the loan is sliown to hâve been the dullness 
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and embarrassment of business, crops being short, collections poor, and 
that the company was presently unable to dispose of its goods. 

It is true that Tysor, of the Tysor-Cheatham Mercantile Company, 
was a brother-in-law of Bean, and Bean wanted to help him, and he 
testifies that he had confidence that Tysor could and would repay him ; 
and it is also true under the circumstances fairly explained by Bean 
that his mortgage was not recorded until some months subséquent to 
its exécution. 

It is on thèse last-mentioned circumstances that the référée held that 
the mortgage was executed to hinder and delay creditors, relving upon 
the case of Cla.vton v. Exchange Bank, 121 Fed. 630, 57'C. C. A. 
656, in which this court, in a case where there was a mortgage upon 
a stock of goods on hand and to be added to by subséquent purchases, 
and an agreement to withhold the mortgage from record for the pur- 
pose of aiding the crédit of the mortgagor, and the mortgage was with- 
held from record until the mortgagor decided to take the benefit of the 
bankruptcy act, and where there were other circumstances pointing to 
fraud, held, stressing the withholding from record, that the mortgage 
was fraudulent under Georgia law, as made to hinder and defraud 
creditors. 

Hère the mortgage is on real estate, and the évidence shows at best 
only suspicion that fraud was intended by either party to it, while Bean, 
the mortgagee, so far as such showing can be made, vindicates him- 
self of ail fraud or intention to defraud or to aid to defraud. 

Neglecting to promptly record a mortgage is not in itself fraudulent 
as against other creditors, and it is not made fraudulent by the addi- 
tional fact that brothers-in-law are adverse parties to the mortgage. 

The decree appealed from is reversed, and the cause is remanded, 
with instructions to allow the claim of appellant, and pay the same out 
of proceeds of sale of the mortgaged property in préférence and prior- 
ity to ail other claims except costs of sale. 



LIQUID CARBONIC CO. v. QUICK et al. (three cases). 

NATIONAL CASH BEGISTEH CO. v. SAME. 

(Circuit Court of Appeals, Third Circuit. October 27, 1910.) 

Nos. 1,334-1,3.37 (Ô2-55). 

1. Bankruptcy (§ 140*) — Phoperty Passino to Tbustee— Lease or Condi- 

TIONAI, SaI.E. 

A contract under which a cash reglster was delivered to a banlcTupt 
which, althoiigU denonilnated a lease, fixed no term, and, after stating the 
value of the machine and certain crédits allowed thereon, required the 
paynient of the remainder of such value in iustallments as "rental," held 
not one of bailinent but of conditional sale vold as against creditors under 
the law of Pennsylvania, and not to entitle the seller to reclalni the ma- 
chine from the bankrupt's trustée in banlci'uptey. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

2. Sales (§ 5*) — Contkact— Sale ou Lease. 

Where an oi-der for certain specifled ice cream apparatns was given and 
accepted with distinct priées nauied for eacli pièce, "ternis 30, tiO & 90 

•For other cases see same topic & § kumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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days," It constituted a sale on crédit, which is not afCected by the fa et 
that It'is written upon a blank form in whieh the purchaser nominally 
agrées to lease the property for thrée montlis at a total rental equal to the 
total net priée of the property. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 12; Dec. Dig. I 5.*] 

3. Bankbuptçy (§ 140*) — Propekty Passing to Trustée— Lease or Sale. 

A soda water apparatus was delivered to a bankrupt on a contract or 
order which provided that it was leased to hini for the term of 30 montlis 
at a monthly rental, at the end of which term it was to be retnrned by 
the bankrupt, or he was to hâve the option to purchase it for .$1. In the 
margln were the words "Sold by Hawkins" and a statement of the gross 
price, allowance for a secondhand apparatus and the net price, which 
equalled thé total of the rent reserved. Helé that, under the law of Penn- 
sylvania, such contract was one of bailment with an option to purchase 
àt the end of the term, and that on the occurrence of the bankruptcy be- 
fore the end of the term the lessor was entitled to recover the property 
from the bankrupt's trustée. 

[Ea. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

Appeal from the District Court of the United States for the Mid- 
dle District of Pennsylvania. 

In the matter of Harry Rinker, bankrupt. On appeals from orders 
of the District Court (174 Fed. 490) by the Liquid Carbonic Company 
and the National Cash Register Company. Affirmed in part and re- 
versed in part. 

C. C. Yetter and W. H. Rhawn, for appellants. 

Chnton Herring, for appellee Quick. 

John G. Harman and A. W. Duy, for bankrupt, Rinker. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

LANNING, Circuit Judge. Thèse appeals are from orders dismiss- 
ing the pétitions of appellants for the réclamation of certain articles of 
Personal property in the possession of the bankrupt's trustée. The ar- 
ticles were delivered to the bankrupt under the terms of certain written 
contracts, which the appellants insist were bailments for hire, and which 
the appellees insist were conditional sales. If any of the contracts be 
a bailment, the property delivered under it should be restored to the 
appellant whose contract is so construed; if any of them be a condi- 
tional sale, it is conceded that the property delivered under it belongs 
to the bankrupt's trustée. The facts are so fuUy stated in the opinion 
of the court below (see In re Rinker [D. C] 174 Fed. 490) that they 
need not be repeated hère. 

As to case No. 55 — the National Cash Register Company's Case — 
we agrée with the conclusion of the court below. The contract in that 
case expressed no term for the bailment and no time when the cash 
register was to be surrendered by the bankrupt to the cash register 
company. It flxed the value of the register at $620, admitted a crédit 
of $205, and provided for the payment in installments of the remain- 
ing $415. True, the remaining $415 is denominated "rental," and there 
is other language in the contract appropriate to a bailment for hire ; 
but, read as a whole, wa think the contract is one of sale and not a bail- 

♦For other cases Eee same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r laâexes 
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ment. As to this case the decree of the District Court is affirmed, with 
costs. 

We also agrée with the conclusion of the court in case No. 52, in 
which an ice cream apparatus was delivered by the Liquid Carbonic 
Company to the bankrupt. AUhough one of the Liquid Carbonic Com- 
pany's blank printed leases was used in preparing the contract, such 
changes were made in it as to show that the contract was one of sale 
and not a bailment. The decree as to this case is also affirmed, with 
costs. 

In case No. 54 we find an order, dated July 1, 1908, addressed by the 
bankrupt to the Liquid Carbonic Company, requesting that company 
to ship to him a soda water apparatus, fully described in the order. 
In the upper left-hand corner are the words "Sold by Hawkins," and 
in the margin, under the heading "Prices," are entries showing the val- 
ue of the apparatus to hâve been $2,327.75, and a crédit of $4:98.50 for a 
secondhand apparatus, leaving a balance, termed "net price," of $1,- 
729.25. Then follows language by which the bankrupt declared that 
he leased the apparatus from the company for the term of 36 months 
for a total rental of $1,729.25, payable in designated instaliments. Fur- 
ther on is this language: 

"At the expiration of the tenu of this lease we agrée to surrender to you 
ail the property herein desfirlhed, In good condition, or, at our option, to pur- 
chase the same upon the further payment to you of one dollar ; upon which 
payment you are to exécute and dellver to us a bill of sale covering said prop- 
erty. No tltle to said property to vest in us, except as lessees thereof, untll 
the exécution of such bill of sale." 

This order was accepted by the company. Its full text will be found 
in 174 Fed. 494-496. We differ with the court below in its construc- 
tion of this contract. The language employed by the parties shows 
that they intended to create a bailment with a right in the bailee to be- 
come a purchaser at the end of the definite term prescribed for the bail- 
ment. The words "Sold by Hawkins," in the upper left-hand corner, 
and the gross price, allowance for the secondhand apparatus and net 
price, given in the margin, are separated from the body of the order 
by lines, and constifute no part of the real contract between the par- 
ties. The provisions that the apparatus should be "leased" to the bank- 
rupt, for a specified term and a specified! rental, and that at the ex- 
piration of the term it should be surrendered to the company, are the 
indicia of a bailment. The cases of Farquhar v. McAlevy, 142 Pa. 
233, 21 Atl. 811, 24 Am. St. Rep. 497, Kelly Road Roller Co. v. Spy- 
ker, 215 Pa. 332, 64 Atl. 546, In re Tice (D. C.) 139 Fed. 52, and In 
re Morris (D. C.) 156 Fed. 597, referred to in the opinion of the court 
below, difïer from the présent case in that in none of them was sur- 
render by the party in possession required, nor in some of them was 
any term of bailment expressed. Following the décisions in Rowe v. 
Sharp, 51 Pa. 26; Crist v. Kleber, 79 Pa. 290; Enlow v. Klein, 79 
Pa. 488; Ditman v. Cottrell, 125 Pa. 606, 17 Atl. 504; Stiles v. Seaton, 
200 Pa. 114, 49 Atl. 774 ; Cincinnati Equipment Co. v. Strang, 215 Pa. 
475, 64 Atl. 678 ; American Car Co. v. Altoona, etc., Railway Co., 218 
Pa. 519, 67 Atl. 838 ; Kellv Springfield Road Roller Co. v. Schlimme, 
220 Pa. 413, 69 Atl. 867, 123 Am. St. Rep. 707; and National Cash 
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Register Co. v. Shurber, 41 Pa. Super. Ct. 187 — we think the contract 
relating to the soda water apparatus should be held to be a bailment, 
and theref ore that the decree of the court as to this xontract should be 
reversed, with costs. 

Our conclusion is the same as to case No. 53, in which the Liquid 
Carbonic Company delivered to the bankrupt certain carbonating ma- 
chinery. The contract is similar to the one under which the soda water 
apparatus was delivered in case No. 54. It is unnecessary to say more. 
The decree as to this contract should also be reversed, with costs. 

Decrees as to cases Nos. 52 and 55 affirmed, with costs. Decrees 
as to cases Nos. 53 and 54 reversed, with costs. 

BRADFORD, District Judge (concurring). In cases Nos. 52 and 
55 of the Liquid Carbonic Company and of the National Cash Reg- 
ister Company against the trustée of the estate of Harry Rinker, bank- 
rupt, relating respectively to certain ice cream apparatus and a cash 
register, I fully concur in the opinion and conclusion of the court. In 
cases Nos. 53 and 54 of the Liquid Carbonic Company against the 
above mentioned diefendant, relating respectively to a carbonator and 
a soda water fountain, I do not concur in the reasoning of the court 
and with extrême reluctance concur in its conclusion. In No. 53 the 
instrument, which the court holds to embody a bailment of the car- 
bonator and an option on the part of the bailee to purchase the same, 
and not a conditional sale, contains in the upper left hand corner the 
words "Sold by Hawkins," and on the right hand side of and half way, 
down the sheet under the word "Priées" the following: "Total con- 
sidération $2227.75. Less allowance for 2d hand apparatus $498.50. 
Net price $1729.25." The "rental" is fixed at the identical amount of 
the "Net price," payable in thirty-six months as follows : By honor- 
ing the sight draft or other demand of the Liquid Carbonic Company 
for $329.25, and the balance in monthly instalments of $40 each. The 
instrument also contains, among others, the following provisions: 

"We also agrée, upon receipt or tender of goods or blU of ladlng for the 
same, to exécute and deliver promissory notes, as collatéral seeurity for sald 
deferred payments of rental bearing interest from date at the rate of six 
per cent, per annum. At the expiration of the term of this lease we agrée 
to surrender to you nll the property hereln described, in good condition, or, 
at our option to purchase the same upon the further payment to you of $1. 
• • * Should we fail to * • * exécute said notes, or default In the 
payment of the rent for any month w^hen the same falls due, • * * then, 
or in either of said cases, the fuU amount of rent for balance of term shall 
fortlnvltb become due and payable, anytblng in said notes to the contrary 
notwlthstanding. Should any such default be made, you, or your agent or 
attomey, may, without process of law enter upon our premlses, and take 
possession of and remove said property." 

In case No. 54 the instrument mutatis mutandis is similar to that in 
No. 53. Thèse instruments are transparent attempts by mère indirec- 
tion to avoid the cpnsequences of the rule based upon a supposed pub- 
lic policy, judicially established in Pennsylvania at an early day, de- 
nouncing conditional sales as constructive f rauds upon bona fide cred- 
itors and purchasers. No sensible man would agrée to pay for the 
mère use and enjoyment of the carbonator or the soda water fountain 
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for the period of only thirty six months by way of "rental" an amount 
equal to the whole of the "net price." The term "option" as applied 
to such an instrument clearly is a misnomer. No man, of sound rea- 
son, after paying such a "rental" would exercise the "option" to sur- 
render the apparatus at the expiration of the "term" and go without 
his money, when by the further payment of but one dollar he would 
acquire an absolute title. The words "Sold by Hawkins," although in 
the upper left hand corner, were just as much upon the paper when 
signed by Rinker and accepted by the Liquid Carbonic Company, as 
were the other words appearing thereoh, and were equally with those 
words located above both signatures. I perceive no différence in prin- 
ciple or effect between the words "Sold by Hawkins" and the words "It 
is agreed or admitted that the within mentioned apparatus is sold by 
Hawkins," placed above the signatures. And if sold, when sold? At 
the time of the acceptance of tlie order or thereafter? It is a gênerai, 
though not universal, rule, that judicial tribunals recognize that as na- 
ture abhors a vacuum so the law abhors circuity; and usually the law 
regards substance rather than form, — -the spirit and not the mère let- 
ter. The décisions of the Suprême Court of Pennsylvania in cases in- 
volving a considération of agreements substantially similar to those in 
Nos. 53 and 54 apparently are the exceptions which prove the rule. 
Unsound as I believe them to be, they bave, nevertheless, established 
a rule of property which, under the doctrine enunciated by the Suprême 
Court of the United States, must control the fédéral courts in dispos- 
ing of cases involving substantially similar transactions occurring in 
that State. Under thèse circumstances I hâve no option, but am forced 
to concur in the conclusion reached by the court. 



OITIZENS' SAVINGS & TRUST CO. et al. v. II.LINOLS CKNT. R. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. October 4, 1J)10.) 

No. 1,681. 

1. COBPOKATIONS (§ 98*) — StOCKHOLDEKS — RiGHTS OF PAID SUBSCIilBERS TO 

Stock. 

The owner of a paid suliscrlption to the stock of a corporation is tlie 
full bénéficiai owner of the stock, a certiflcate of stock being uierely év- 
idence of ownershlp ; and, during the time in which a conipany fails or 
refuses to issue a certiflcate to a subscriber who has paid in full, it is 
at most the holder of the naked légal title in trust for the beneflcdal 
owner. 

[E-d. Note. — For other cases, see Corporations, Cent. Dig. §§ é-OC^^iy ; 
Dec. Dig. § !)8.*] 

2. CoKPOKATioNS (§ 98*) — Stockholders — RiGHTs OF I'aid Subscbibers to 

Stock. 

A decree requiring a corporation to issue a certiflcate of stock to the 
complainants, who were owners of a paid subscription, did not croate their 
ownershlp of the stock, but merely adjudged the fact that they had beeu 
the full bénéficiai owners since their ownershlp of the subscription witli 
ail the rights of stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 4.36-443; 
Dec. Dig. § 98.*] 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. COKPOEATIONS (§ 190*)— SUITS BT Stockholdees— Grounds foe Eeliep. 

A blll, which allèges that eomplalnants were the équitable owners of 
stock in a rallroad corporation, and that défendant with full knowledge 
of their claim acquired control of a majorlty of tlie stock, and, through 
Buch control and for the purpose of defeating their rights, caused the 
Company to refuse to issue them a certiflcate and to litigate their claim 
and in the meantlme to transfer its entire property to défendant under 
such an arrangement as to render the stock valueless when eomplalnants 
flnally obtained it, states a cause of action for équitable relief. 

[Ed. Note.— For other cases, see Corporations, Dec. Dig. § 100.*] 

4. Bquity (§ 72*) — Lâches — Suits tor Fraud. 

In cases of f raiid it usually talées something besides mère delay to make 
a chancelier close the door to relief, such as a change of conditions 
brought about by coniplainant's apparent acquiescence in the wroug. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 207-220; Dec. 
Dig. § 72.*] 

5. Corporations (§ 189*) — Suits by Stockholders— Lâches. 

Stockholders in a rallroad company held not barred by lâches from 
maintaining a suit to set aside transfers of its property by the company 
to its codefendant, which caused the company to litigate coniplainant's 
claim to their stock and in the meantlme concealed the fact that it had 
become the owner of a large majority of its stock and controUed ail its 
acts and in the transactions by which the propertj' was transferred was 
virtually both seller and buyer. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 189.*] 

6. Corporations (§ 189*) — Suits by Stockholders— Conditions Précèdent. 

Where a rallroad company transferred its property by leases and after- 
■ward by sale to another company, which had acquired practically ail of 
Its stock, a minority stockholder is not required to return the considéra- 
tion pald for such leases and deeds to entltle hliu to maintaln a suit to 
set aside such transfers. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 706-722; 
Dec. Dig. § 189.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Illinois. 

Suit by the Citizens' Savings & Trust Company and Trescott F. 
Chaplin, trustée, against the Illinois Central Railroad Company, the 
Belleville & Southern Illinois Railroad Company, the St. Louis, Alton 
& Terre Haute Railroad Company, and the United States Trust Com- 
pany of New York. Decree for défendants on demurrer (173 Fed. 
556), and eomplalnants appeal. Reversed. 

Edward C. Eliot and J. M. Blayney, Jr., for appellants. 
Blewett Eee and George F. Rearick, for appellees. 

Before CROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. This suit, begun in August, 190,5, is b)- 
the Citizens' Savings & Trust Company, a citizen (fictionally) o: 
Ohio, and Chaplin, trustée, a citizen of Missouri, as eomplalnants, 
against the Illinois Central Railroad Company, the Belleville & South- 
ern Illinois Railroad Company, the St. Louis, Alton & Terre Haute 
Railroad Company, citizens of Illinois, and the United States Trust 
Company, a citizen of New York, as défendants. The Illinois Central 
and the United States Trust Company filed gênerai and spécial de- 

*For other cases, see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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murrers. The Circuit Court passed upon one ground of demurrer only, 
holding that the suit was instituted in violation of equity rule 94, and 
dismissed the bill for want of equity. 

The bill opens by setting forth at length certain facts which appear 
in Citizens' Savings & Loan Association v. Belleville & Southern Ill- 
inois Railroad Co., 117 Fed. 109, 54 C. C. A. 495. For the purposes 
of this case the following epitome will suffice: By virtue of doings 
under a construction contract between one Chamberlain and the Belle- 
ville Company, Chamberlain subscribed and paid for a certain 1,000 
shares of the common stock of the Belleville Company. By virtue of 
dealings between complainants and Chamberlain, complainants became 
the owners prior to 1895 of Chamberlain's paid subscription for 790 
of the shares. 

The suit (in 117 Fed. 109, 64 C. C. A. 495) was begun in 1898 and 
in efïect was for the spécifie performance of the subscription contract 
We held that complainants had not been guilty of lâches in beginning 
or prosecuting their suit and that they were entitled to certificates for 
the shares. A final decree was accordingly entered in the Circuit Court 
on May 16, 1903, and on May 12, 1904, the Belleville Company in com- 
pliance with the decree issued certificates to complainants. 

In 1866, the bill proceeds to allège, the Belleville Company leased itc 
Une to the Terre Haute Company for 999 years on the basis of a di- 
vision of the gross earnings. Under the lease the Belleville Company 
received enough to pay dividends on its preferred stock and to ac- 
cumulate a fund from which it declared a 19 per cent, dividend on the 
common stock in 1895. Gross earnings (and therefore the Belleville 
Company's rental) steadily increased from 1S66 to 1895. Since 1895 
the gross earnings bave continued to increase, but the Belleville Com- 
pany bas derived no benefits therefrom on account of the doings of 
the Illinois Central. 

Prior to 1895 the Illinois Central owned a line whose western ter- 
minus was Du Quoin, 111. The Belleville line extended from Du Quoin 
to Belleville, the Terre Haute line from Belleville to East St. Louis. 
The Illinois Central, desiring to reach East St. Louis, formed a plan 
of securing control of the Belleville and Terre Haute lincs by acquir- 
ing enough stock in each company to elect its ovi'n men as directors and 
through them to abrogate the 1866 lease, make new leases and con- 
veyances, ail in the interest of the Illinois Central and detrimental to 
the interest of the Belleville Company. Before embarking upon this 
plan, the Illinois Central knew that complainants were claiming to 
be the équitable owners of the 790 shares in the Belleville Com- 
pany. Prior to April 4, 1896, the Illinois Central had acquired 
ail of the preferred stock of the Belleville Company except 35 
shares, and ail of the common stock except 5 shares and the 1,000 
shares of the Chamberlain subscription. On April 4, 1896, the 
IlHnois Central procured the Belleville Company to exécute a pur- 
ported lease of the Belleville line to the Illinois Central for 99 years 
at a yearly rental just sufficient to pay interest on bonds and guaranteed 
dividends on preferred stock of the Belleville Company. This rental 
was not fair or adéquate, and the arrangement was destructive of the 
182 F.— 39 
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value of the Belleville Company's common stock. At a stockholders' 
meeting of the Belleville Company on October 33, 1896, a resolution 
was adopted purporting to ratify the lease of April 4th. Notice was 
sent to preferred stockholders, but not to common stockholders, nor did 
complainants hâve notice. Ail the Belleville stock that was voted in 
favor of the resolution was owned or controlled by the Illinois Central. 
By June 30, 1897, the Illinois Central owned or controlled ail the stock 
of the Terre Haute Company, and had its own men as the direçtors of 
both the Belleville and the Terre Haute companies. On that aay the 
two directorates entered into an agreement for the conveyance of the 
Belleville line to the Terre Haute Company. On September 9, 1897, 
at stockholders' meetings of the Belleville and the Terre Haute com- 
panies held in the office of the Illinois Central, the agreement was pur- 
ported to be ratifîed. The stock that was voted favorably was owned 
or controlled by the Illinois Central. A deed was made on Septem- 
ber 10, 1897. The considération expressed to be paid to the Belleville 
Company was $1,400,000 of 4 per cent, bonds of the Terre Haute 
Company, the assumption of the Belleville Company's outstanding 
bonds and of the Belleville Company's obligations under the purported 
lease of April 4, 1896. This considération was not fair or adéquate. 
The arrangement, if sustainedl, would leave the Belleville Company no 
assets except the Terre Haute Company's bonds, the interest on which, 
if paid, would suffice only to cover a dividend of between 4 per cent, 
and 41/2 per cent, on the preferred stock, ail of which is preferred at 
8 per cent, and is owned by the Illinois Central ; and the common stock 
held by complainants would be deprived of ail practical value. On 
September 15, 1897, the Illinois Central had the Terre Haute Com- 
pany confirm the Belleville Company's lease of April 4, 1896, and on 
February 17, 1904, the Terre Haute Company deeded the Belleville 
line to the Illinois Central. 

In complainants' suit to obtain stock certificates, the Illinois Central 
paid costs and attorney's fées and directed the défense. The steps of 
the Illinois Central stated in the preceding paragraph were taken for 
the purpose of depriving the Belleville Company's common stock of 
ail value, so that, if complainants should succeed in establishing the 
fact of their équitable ownership and their conséquent right to cer- 
tificates, their victory would be barren. 

Since 1897 the Illinois Central hadi prevented the Belleville Company 
from making the annual reports required by the Illinois law. This was 
for the purpose of concealing the earning capacity and income of the 
Belleville line and the amount of stock acquired in the Belleville Com- 
pany by the Illinois Central. 

The aforesaid doings of the Illinois Central were concealed by it, 
were not disclosed in annual reports or otherwise, and were net fully 
known to complainants until immediately preceding the bringing of this 
suit. The first that complainants knew of the Illinois Central's pur- 
chase of any of the Belleville Company's stock was during the ex- 
amination of a witness in the stock-certificate suit. Complainants im- 
mediately began an investigation, the diligent «prosecution of which didi 
not yield adéquate information on which to base a suit until August, 
1905, when the bill was fîled. 
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On December 15, 1897, a trust deed was executed by the Illinois. 
Central and the Terre Haute Company to the United States Trust 
Company, covering, among other properties, the Belleville line. Com- 
plainants do not know the exact terms of said trust deed, but aver that 
the trust Company acquired some interest in the subject-matter of the 
bill, and) for that reason it is joined as a défendant, that it may, if it 
desires, appear and défend. 

Prayers of the bill are for discoveries, cancellations of leases and 
deeds, receiver, accounting, and gênerai relief. 

The claim that the suit is violative of equity rule 94, in that the bill 
does not show that complainants were stockholders at the time of the 
transactions complained of, or that the stock devolved upon them by 
opération of law since that time, is in our opinion utterly unwarranted, 
and arises, we believe, from a failure to apprehend the scope of the 
décision in the previous suit. In that case we held that complainants 
prior to 1895 were the owners of Chamberlain's paid subscription for 
790 shares of the Belleville Company's common stock. The owner of 
a paid stock subscription is the full bénéficiai owner of the stock. ;\ 
stock certificate is merely évidence of ownership ; and, during the tim" 
in which a company fails or refuses to issue a certificate to a subscriber 
who has paid in full, the company is at most only the holder of the 
naked légal title in trust for the bénéficiai owner. Cook v. Sterling 
Electric Co. (C. C.) 118 Fed. 45. The decree of May. 1903, did not 
create complainants' ownership of the stock ; it adjudicated the fact 
(which the défendant had been disputing) that ever since a time ante- 
dating 1895 complainants had been the full bénéficiai owners, and that 
therefore now (1903) their bare trustée should give them the évidences 
of title. 

Barring lâches and other objections hereinafter considered, the eq- 
uity of the bill is clear. With knowledge of complainants' assertion of 
ownership, the Illinois Central formed a plan to forestall secretly the 
benefits of a successful prosecution of their claim ; it caused the Belle- 
ville Company to fight off complainants' claim from 1898 to 1903; it 
heldl the Belleville Company and the Terre Haute Company as pup- 
pets in its hands and niade them go through the motions of abrogating 
their lease and of executing new leases and deeds to it, while it itself 
was both bargainor and bargainee. The effect accorded with the pur- 
pose — it deprived complainants of their property. Force was the prim- 
itive means of taking a man's property away from him. Stealth and 
guile followed. But thèse fared no better in the courts than force. 
Meeker v. Winthrop Iron Co. (C. C.) 17 Fed. 48 ; Jones v. Missouri- 
Edison Electric Co., 144 Fed. 765, 75 C. C. A. 631 ; Wheeler v. Abilene 
Nat. Bank Bldg. Co., 159 Fed. 391, 89 C. C. A. 477, 16 L. R. A. (N. 
S.) 892, and cases there collated. It may be that invention will never 
cease to be exercised in devising plans for wrongf ul appropriation ; but 
courts of equity will never countenance any scheme to defraud, no mat- 
ter how novel and ingenious. 

Lâches is a doctrine of equity. No hard and fast rule, applicable to 
ail cases, has ever been laid down. In each instance the quest is for 
the equity of the particular case. If an alleged owner permits enough 
time to elapse to raise, under a statute of repose, the presumption of 
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a grant, a court ofequity will not inquire into his title. His claim is 
stale. In cases of fraud, however, it usually takes something besicles 
mère delay to make â chancelier close the door; for .instance, a change 
of conditions, brought about by the complainant's apparent acquies- 
cence in the wrong, which would make a présent enforcement of the 
claim inéquitable. Plere the acts complained of, ail taken in further- 
ance of one plan, extended from 1895 to 1904. Suit was brought in 
1905. Thèse years vvere spent bythe Illinois Central in fighting, under 
cover of the Belleville Company, complainants' endeavor to compel réc- 
ognition of their ownership. This should not earn for the Illinois Cen- 
tral the benefit of lâches as a défense, even if there were no other clé- 
ments afïecting the question. But, to use the protraction of the Belle- 
ville fîght as a cover for the absorption of the property, concealment 
was necessary. It is said, outside the averments of the bill, and ad- 
mitted by complainants, that the leases and deeds were duly recorded. 
On their faces thèse instruments purported to represent the free con- 
tracts of compétent parties. Their recordation was no notice that the 
Illinois Central was both lessor and lessee, seller and buyer. Thé ces- 
sation of Belleville Company public reports, the exclusion from Illinois 
Central public reports of the facts respecting its dominion (through 
stock holdings) of the Belleville and Terre Haute companies, the élec- 
tion of dummy directors, the "meetings" of stockholders of the Belle- 
ville and Terre Haute companies in the office of the Illinois Central 
at which ail of the stock was voted by the Illinois Central, ail with the 
Illinois Central's knowledge of complainants' assertion of their rights 
and with the intention of rendering the establishment of their rights 
fruitless, amounted to acts of suppression and concealment. It was 
only during the taking of testimony in the Belleville suit (which suit 
ïtself was évidence that complainants had no intention of abandoning 
their rights as owners of an interest in the Belleville line) that com- 
plainants obtained the first inkling that the Illinois Central was buy- 
ing stock in the Belleville Company. From that time on they were dil- 
igent in coUecting the facts on which to base this suit. Référence is 
niade to the case of Citizens' Savin^s & Trust Co. v. Belleville Co., 157 
Fed. 73, 84 C. C. A. 577. Complainant there sought to recover a div- 
idend declaredl in 1895. There was a delay of more than ten years in 
suing. "Presumptively (aside from admissions of fact at the bar) the 
dividend was declared by resolution of record and likewise reported to 
the Railroad and Warehouse Commission of the state. * * * 
With the fact of dividend déclaration thus open to discovery on ex- 
amination, if not either noterions or inferable under the circumstances, 
the neglect to make claim for them is without équitable excuse. If ap- 
pellant was entitled to an interest in such dividend through its equities 
in the stock, it was equally a présent right of action which should bave 
been brought into the suit then commenced." There was no wrong in 
declaring the dividend. It was something that might naturally be ex- 
pected. It was reported publicly. Hère the cause of action arises from 
a wrong, the betrayàl of complainants' interests by their agents, the 
directors of the Belleville Company. Minutes of directors' meetings 
vi'ould not disclose that the directors were dummies in the control of 
the Illinois Central. But, even if corporate records would disclose the 
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betrayal, complainants would not be chargeable with négligence. Di- 
rectors' betrayal of trust is not something naturally to be expected. 
Owners of stock are not bound, at their péril, to search the corporate 
records for f raud. Until some notice of fraud is brought home to them 
or circumstances develop that would put a prudent person on inquiry, 
they may rest on the assumption that their directors are faithful. Cook 
on Corporations, § 731; Helliwell on Stock & Stockhoiders, § 408; 
Gilman, C. & S. Ry. Co. v. Kelley, 77 111. 426. 

It is contended that complainants can hâve no relief until the con- 
sidérations paid by the Terre Haute Company to the Belleville Com- 
pany and by the Illinois Central to the Belleville and Terre Haute com- 
panies for the challenged leases and deeds bave been restored. Com- 
plainants hâve none of the considérations. Under the averments of 
the bill, whatever considérations passed went from one till of the Ill- 
inois Central to another. 

Changes in opération, comniingling of f unds, inclusion of other prop- 
erties besides the Belleville line in the leases and deeds, may occasion 
difficulties in an accounting, if that should prove necessary. But the 
confused state of affairs was brought about by the Illinois Central in 
pursuing the averred fraudulent plan, and certainly créâtes no bar to 
relief. 

Want of capacity of complainant corporation to own stock in an- 
other corporation, as being beyond its charter powers, does not appear 
on the face of the bill. ' 

The United States Trust Company was alleged to bave "acquired 
some interest in the subject-matter of the bill," and was invited to set 
it up. The bill does not show that any bonds under the trust deed hâve 
been issued. If there are innocent holders of any such bonds, they 
can be protected in the final dccree. For example, if the bill should 
be sustained, a decree might give complainants a lien on the Belleville 
property for the value of their interests therein, subject to the United 
States Trust Company's mortgage, with a proviso that the other prop- 
erty in the mortgage and the gênerai assets of the Illinois Central 
should first be exhausted. 

The decree is reversed, with the direction to overrule the demurrers. 



iCYLE V. CHICAGO, R. T. & P. RY. CO. (two cases). 

(Circuit Court of Appeals, Biglitli Circuit. Oetober 11), 1910.) 

Nos. 3,386, 3,387. 

1. Carkiees (§ 264*) — Perfokmance of Contkact for Cabrtaoe of Passengebs 
— Thain Service of Railhoad. 

A niilroad company bas tbe légal right to make reasonable rules and 
régulations for tbe ruiinlng of its trains aud tbe carrlage of passengers 
tbereou, and it Incurs no légal liability because in followlng such reason- 
able régulations and train scbedules it does not stop its tbrougb or limited 

*For otlier cases see same topic & § number in Dec. & Am, Digs. 1907 to date, & Rep'r Inde.'Ee» 



614 182 FEDERAL REPORTER. 

trains at ail stations, especially when It is not shovvn that it does not 
afiford to the publie adéquate facilitles for travel upon its road. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1037-1089 ; Dec. 
Dig. § 264.* 

Dnty to stop trains at station, see note to Atchison, T. & S. F. R. Co. 
V. Cameron, 14 C. C. A. 362.] 

2. Carbibbs (§ 271*) — Cakkiage of Passengebs— Train Service. 

Plaintlffs purchased tickets froin the agent of défendant railroad Com- 
pany for a station on its Une, explalning that a relative reslding there 
was 111 and not expected to live, and that they desired to take an eveniug 
train, which they were told by the agent passed such station early in the 
mornlng. They vs^ere told by the conductor that the train did not stop 
at sacU stsitlon, and that he could not stop, but that they could, by stop- 
ping off at an Intermediate station, take a local train using the saïue 
tickets and reach their destination before 9 o'clock In the mornlng. They 
decllned to do this, but paid their fare to a station beyond, froni which 
they did not get a train back until the followlng evening, arriving after 
their relative had died. Had they followed the conductor's Instructions, 
they would hâve arrived before their relative died and in the shortest pos- 
sible time from their startlng point. No decelt or misrepresentation was 
charged. Held, that such facts did not constltute a cause of action against 
défendant for the recovery of damages. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1067-1071; Dec. 
Dig. § 271.*] 

3. Damages (§ 49*) — Gbounds— Mental Suffebing. 

It Is the settled rule of the fédéral courts that mental angulsh aloue, 
not arising from some physical injui;y or pecuniary loss caused by the 
négligent or other wrongful act of another, is not a basis for an action 
for damages In the absence of a statute authorlzlng such a recovery. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. § 100; Dec. Dig. 
§49.* 

Mental sufïering as an élément of damage in gênerai, see note to Chi- 
cago, R. I. & P. Ry. C<3. V. Caulfleld, 11 C. C. A. 55G.] 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

Action by E. P. Kyle against the Chicago, Rock Island & Pacific 
Railway Company, and by G. B. Kyle against the same. Judgments 
for défendant, and plaintiffs bring error. Affirmed. 

See, also. 173 Fed. 238. 

Oscar L- Miles, for plaintifïs in error. 

Thomas S. Buzbee and George B. Pugh, for defendlant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
REED, District Judge. 

REED, District Judge. Thèse cases rest upon the same facts, were 
Consolidated and tried together, are presented to this court on the 
same record, and may be considered andi determined as one case. 

The facts as disclosed by the évidence are : That on June 26, 1908, 
the plaintiffs, who then resided at Magazine, a village or town in 
Western Arkansas upon the line of defendant's railroad in that state, 
received a letter from Wecharty, Okl, that a brother of one of the 
plaintiffs and uncle of the other, who resided at or near Wecharty, 
was sick and not expected to live. Upon receipt of this letter, the 

•For other cases see same topic & § number In Dec. & Am. Digfs. 1907 to date, & Rep'r Indexes 
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plaintiffs began préparations to go to their sick relative and went to 
the agent of the défendant company in Magazine and informed him 
that they desired to start upon the evening train from Magazine to 
Wecharty. The agent informed them that Bilby, a station on de- 
fendant's road in Oklahoma, was the same place as Wecharty, and 
tliat the train was scheduled to pass there about 2 o'clock in the morn- 
ing. They purchased tickets from Magazine to Bilby and took pas- 
sage upon the train which left Magazine about 6 :30 in the evening of 
that day and scheduled to pass Bilby about 2 o'clock, the next morn- 
ing, but not to stop there. At Boonville, the fîrst station seven miles 
west of Magazine, the crew of the train changed, and shortly after 
leaving that place plaintiffs presented their tickets to the train au- 
ditor or collector when he called for them, aiid were then informed 
for the fîrst time, as they say, that the train did not stop at Bilby. 
They informed the train auditor of their purpose in going to Bilby and 
their désire to reach there as early as possible, and requested that the 
train be stopped at Bilby that they might alight from it there, but 
were informed by the train officiais that they had no authority to stop 
the train; that it was not scheduled to stop at Bilby, and they couki 
not stop there; that the way for them to reach Bilby was to leave 
the train at McAlester about midnight, or at Calvin a little later, 
and from either of thèse places they would get a local train sched- 
uled to leave McAlester about 7 o'clock in the morning, and arrive 
at Bilby about 8 :.50 a. m. ; that their tickets were good upon this local 
train from McAlester to Bilby. This was the usual and customary 
way for passengers on this through train from points east of McAles- 
ter destined to Bilby to reach their destination. Bilby is a small sta- 
tion with only a post office, one store, a small cotton gin, and three 
or four families. The plaintifïs refused to act upon the suggestions 
or advice of the train officiais, but continued on the train to Holden- 
ville, a station six miles beyond Bilby, at an additional expense to 
each of 12 cents railroad fare, which they voluntarily paid, expect- 
ing to get a train back to Bilby early in the morning. For some rea- 
son they were unable to do so and did! not get a return train until 
about 6 o'clock in the evening. They stayed in Holdenville ail day, 
returned upon an evening train, and arrived at Bilby about 6 :40 p. m. 
June S7th. The relative died about noon of that day. The train upon 
which the plaintifïs took passage from Magazine was known as No. 
41, was a through train from Memphis west bound to some point in 
Oklahoma, and after leaving McAlester ran as a fast train, scheduled' 
to stop at only a few stations, and not at small places like Bilby. From 
McAlester there were two local trains a day west bound which car- 
ried passengers, one leaving about 7 o'clock in the morning arriving 
at Bilby at 8 :50 a. m., the other arriving at Bilby about noon or 
shortly thereafter; and two from the west which stopped at Bilby, 
one at 1 :20, and the other at 5 :35, both in the afternoon. The next 
train west bound from Magazine after No. 41 was due to leave Maga- 
zine about 8 o'clock in the morning of June 27'th ; but passengers leav- 
ing Magazine upon this train vvould not arrive at Bilby until 8:50 a. m. 
of the next day as we understand the évidence, or 24 hours later than 
those leaving the evening before on No. 41. Each of the plaintiffs sued 
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the défendant for alleged mental anguish suffered by him because he 
was thus prevented from seeing his dying relative before his death, 
claiming as actual damages $5,000, and $5,000 as exemplary damages 
because of the alleged willfnl and wrongful acts of defendant's em- 
ployés in refusing to stop the train at Bilby. The défendant denied 
any négligent, willful, or other wrongful acts upon the part of its em- 
ployés and contends that if plaintifïs had followed the suggestions or 
advice of its train officers they would hâve reached Bilby upon its train 
scheduled to arrive and stop there at 8 :50 in the morning of June 27th, 
nearly three hours before the death of their relative. At the close of 
ail of the évidence the court upon its own motion directed a verdict, 
and rendered judgment, in favor of the défendant, and the plaintiffs 
bring error. 

Each of the plaintiffs rests his right to recover solely upon the 
ground that because the défendant soldl him a ticket from Magazine 
to Bilby and allowed him to take passage upon one of its through 
trains not scheduled to stop at Bilby, that it was its duty to stop the 
train and let him alight at that place. But it is admitted, and prop- 
erly so, in the brief filed in behalf of the plaintiffs, that it is, and was, 
the right of the défendant to make reasonable rules and régulations 
for the running of its trains and the carriage of passengers thereon, 
and that it was not required to stop its through or limited trains at 
ail stations upon its line of road if it otherwise provides reasonable 
f aciHties for the public to travel to and from such stations. Atchison, 
T. & S. F. R. Co. V. Cameron, 66 Fed. 709, 14 C. C. A. 358. It follows 
as a corollary that the défendant had the légal right to run its trains 
under the régulations and upon the schedules so established, and that 
it incurs no liability in doing so, especially in the absence of allégations 
and proof that they were unreasonable and did not afford to the pub- 
lic adéquate facilities for travel upon its road. There is neither al- 
légation nor proof in this case that the rules and régulations estab- 
lished by the défendant, and the schedules upon which its trains were 
run from Magazine to Bilby and beyond, were unreasonable and did 
not afford ample facilities and accommodation to ail who might désire 
to reach and départ from the station at Bilby. The authorities citéd 
in behalf of the plaintiffs are those in which passengers having tick- 
ets which entitled them to ride as such upon a given train were wrong- 
fuUy ejected therefrom by the train men in charge. They are in- 
applicable hère, for thèse plaintiffs were not ejected from the train, 
but were permitted to continue thereon to their destination and to the 
station beyond ; each voluntarily paying the additional fare to that sta- 
tion. Thèse actions are not for deceit or misrepresentation on the 
part of the company in selling the plaintiffs tickets to a station at 
which the train upon which they were to take passage did not stop; 
on the contrary, each pétition allèges : 

"That plalntlff went to the station at Magazine and explained to the agent 
his désire and purpose to take the evening west-bound train at Magazine so 
as to reaeh Bilby at the earliest possible 'uomeut." 

The plaintiffs each so testified, but do not say that the agent as- 
sured them or even told them that the train would stop there ; and 
the proofs show that the next train west from Magazine left the fol- 
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lowing morning about 8 o'clock, but would not reach Bilby, certainly 
until afternoon of that day, and, as we understand the évidence, not 
until 8 :oO in the morning of the 28th, or 24 hours later than they 
would arrive under the schedulcs then in effect by taking passage 
upon train No. 41 as tliey did. Had they been refused passage upon 
train No. 41, they might well bave said that they were prevented by 
défendant from reaching the bedside of their relative before his death, 
for they could not possibly then bave reached him before he died; 
but, by taking passage as they did upon train No. 41, they could hâve 
reached Bilby upon the regular train from Magazine, scheduled to 
arrive and stop at Bilby at 8 :50 in the morning of June 27th. Each 
plaintifï sues alone for the mental anguish he claims to bave suffered 
because he was prevented from seeing his dying relative before his 
fmal dissolution. If either suffered any such anguish, it was solely 
because of his refusai to act upon the suggestion or advice of the train 
officiais to leave the train at Me Al ester or Calvin and take the regular 
train scheduled to arrive from Magazine and stop at Bilby at 8 :50 
in the morning of June 27th, and, if they had acted upon such direc- 
tions, they would not bave been deprived of the privilège they now 
clairn was so dear to them. But aside from this there is not a word 
of évidence that either sufïered any mental anguish because he did 
not see the dying man before his death ; nor is there any fact shown 
upon which it could be found that either suffered any, save alone the 
fact of the blood relationship existing between him and his relative. 
Surely the court cannot judicially know that a brother or nephew of 
a dying man would suffer great mental anguish because he was pre- 
vented from seeing him so short a time before his death ; or, if he 
would sufifer any, the extent of such sufifering. Neither is there a 
scintilla of évidence that the trainmen were actuated by the slightest 
il! will towards either of the plaintiiïs in refusing to disobey their or- 
ders and stop the train at a place where they were not authorized to 
stop it. There is no possible ground, therefore, upon which a verdict 
or judgment for more than nominal damages could bave been sus- 
tained against the défendant, admitting, without deciding, that it is 
liable to the plaintifïs for not stopping the train at Bilby. But 
the judgment of the Circuit Court need not be, and is not, made to 
rest upon this ground, for it is settled in this jurisdiction that mental 
anguish alone, not arising from some physical injury or pecuniary loss 
caused by the négligent or other wrongful act of another, is not a 
basis for an action for damages in the absence of a statute authorizing 
such a recovery. Western Union Tel. Co. v. Burris (C. C. A.) 179 
Fed. 92. And see Rowan v. Western Union Tel. Co. (C. C.) 149 Fed. 
350. And no such statute is relied upon by the plaintifïs for a re- 
covery. 

The judgment of the Circuit Court in each case is affirmed. 
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TENNESSEE LUMBER MFG. OO. v. CLARK BROS. CO. 

(Circuit Court of Appeals, Tliird Circuit. November 28, 1910.) 

No. 13. 

1. AltlilTJJATION AND AWARD (§ 35*) AWARD BY MaJOBITY— VaLIDITY. 

Under the rule that the power of arbltrators is derived from and lueas- 
ured by the submission, where the subuiissiou elther by express tenus or 
by falr Implication allows a niajorlty to malce an award. a ma.iorlty awarrt 
is valid ; otherwise, by the common-law rule, it Is void unless ail unité 
therein. 

[Ed. Note.— For otUer eases, eee Arbitration and Award, Cent. Dig. S 
186; Dec. Ulg. § :&*] 

2. Abbiteaïion and Award (§ 40*) — -Umtibe — Majoriiy Award. 

Where an arbitration agreenient provides for the appolntment of two 
arbitrators, and authorizes them to appoint a third in case they cannot 
agrée, the third is an umplre. and heiice under such a submission the 
majorlty award would be valid. 

[Ed. Note. — For other cases, see Arbiti-ation and Award, Cent. Dig. | 
204 ; Dec. Dig. § 40.*] 

3. Arbiteation and Awakd (§ 40*) — Submission— Cosstrdction—Majority 

Award. 

A submission to arbitration provided that one of the arbitrators should 
be selected by each party, that the two «liould hâve power to name a third, 
and that tlie decison of the arbitrators should be binding on the parties. 
Held, that the sélection of a third arbltrator was not condltlonal on the 
failure of the two to agrée, and hence the third was au arbltrator, and not 
an umpire, so that an award in order to be valid must be the award of ail. 

[Ed. Note. — For other cases, see Arbitration and Award, Cent. Dig. § 
204 ; Dec. Dig. § 40.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Clark Brothers Company against the Tennessee Eumber 
Manufacturing Company. Judgment for plaintiff (176 Fed. 929), 
and défendant brings error. Reversed and remanded. 

Wesley K. Woodbury and John G. Johnson, for plaintiff in error. 
D. L Bail and John È. Sibble, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Jtidges, and 
CROSS, District Judge. 

BUFFINGTON, Circuit Judge. In this case the Clark Bros. Com- 
pany had entered into a written contract for the érection of a saw- 
mill for the Tennessee Lumber Manufacturing Company. That 
contract provided that, in case of disputes arising between the par- 
ties to the contract, "said matter shall be left to the décision of ar- 
bitrators, one to be selected by the party of the first part, another 
by the party of the second part, and they two shall hâve the power 
to name a third arbltrator, and the décision of said arbitrators shall 
be binding on the parties hereto." A dispute having arisen, each 
party selected an arbltrator, and thèse two immediately and before 
doing anything else selected a third. Thereafter ail three sat as a 
board and heard the proofs and arguments. Later two joined in and 
signed an award in favor of Clark Bros. Company. The latter then 

•For other cases see same toplc & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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brought suit claiming to recover, first, on the contract generally, 
and, secondly, on the award. The défendant filed an affidavit of 
défense, in which, inter alia, it defended against said award as not 
binding because ail the arbitrators did not join. The court, however, 
in an opinion reported at 176 Fed. 929, held the report signed by 
two vvas good andentered judgment for the plaintifif on its motion 
for judgment for want of a sufficient affidavit of défense. Its ac- 
tion in so doing is assigned for error. 

The gênerai principle of law is that the povver of arbitrators is 
derived from and measured by the submission. If such submission 
by express terms or by fair implication allows a majority to make 
an award, such majority award is valid ; otherwise, by the common 
law, ail niust unité to make it valid. 

"The powers of tlie arbitrators are derived froni the subniission, and meas- 
ured by it. If, in express tenus, or by fair implication, it allows a majority 
to make the award, they may do go. I)ut otherwise ail must unité in making 
it." Weaver v. Powel, 148 Pa. 872, 23 Atl. 1070. 

Applying this doctrine to the submission hère involved, it seems 
that two arbitrators were provided for, and they were empowered 
to sélect a third. Their power to appoint was not conditioned on 
a failure on their part to agrée. Had such been the terms of the 
submission, the third man woukl hâve been an umpire between the 
two disagreeing arbitrators, a majority award would be valid, and the 
cases of Hobson v. McArthur, 41 U. S. 182, 10 L. Ed. 930, and Quay 
V. Westcott, 60 Pa. 163, would apply. But, in the submission in the 
présent case, "said matter shall be left to the décision of arbitrators," 
and thèse arbitrators, as provided therein, were to be three in num- 
ber, for it says : 

"One to be selected by the party of the flrst part, anotber by the party of 
the second part, and they t\^'o shall bave the power to name a third arbitra- 
tor." 

The appointment of the third arbitrator was not conditioned on 
the disagreement of the other two. This brings the case in line with 
Weaver v. Powel, supra. The two first named were the instru- 
ments for choosing a third, and when chosen the three constituted 
the board. It was as though the three had been named in the sub- 
mission. Such being the case, it follows that their award, to be 
valid, must be unanimous. 

After ail the time and work spent by the parties and the arbitra- 
tors, it is greatly to be regretted that this award is not conclusive, 
but the parties hâve themselves to blâme for failing to provide for 
a majority award and to them may be applied what was said in 
Howard v. Pollock, 1 Yeates (Pa.) 509: 

"It very probably was the honest intention of the parties that a majority of 
the arbitrators should détermine the dispute ; but it is not so expressed in the 
bond, nor ean the court Intend it, or suffer the defeet to be supplied by oral 
testimony." 

For the reasons stated, the judgment entered for want of a suffi- 
cient affidavit of défense must be reversed, and the case remanded 
for trial. 
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UNITED GAS IMPROVEMENT 00. v. LARSEN. 
(Circuit Court of Appeals, Third Circuit. November 28, 1910.) 

No. 30. 
Mastek akd Servant (§ 316*) — Death oit Servant— Subcontkactok—Inde- 

PENDENT CONTKACTOli. 

Défendant, tlie lessee of a building, desiring altérations, procured plans 
which were approved by the city building bureau, and a permit was 
granted thereon to the contracter. The contract stlpulated that tUe con- 
tracter should provide ail materials and perform ail work required by 
tlie drawings and spécifications prepared by the archltects. The contract 
provided that the work should be done under the direction of the archl- 
tects acting as counsel for the lessees, etc. ; that the décision of the archl- 
tects as to the true Intent of the drawings and spécifications should be 
final ; and that the contracter should bear ail loss or damage from acci- 
dents which niight occur to neighboring property or persons during the 
progress of the work, wliether from accidents or carelessness ou his part, 
or on the part of his représentatives, until possession was taken by the 
ovvner. Held, that the contracter was an independeut contractor, and that 
the lessçe not having luterfered with the work either by itself or Its archl- 
teet, wais not llable for the death of a servant of a sùbcontractor caused 
by the eoUapse of a building due to the négligent maimer in which the 
work was perfornied. 

[Ed. Note. — For othercases.sec; Master and Servant, Cent. Dig. §§ 1242, 
1243 ; Dec. Dig. § 316.* 

Who are Independeut contractors, see note to Atlantic Transport Co. v. 
Coneys, 28 C. C. A. 392.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by EUzabeth Earsen against the United Gas Improvement 
Company. From a judgment for plaintiff (180 Fed. 268), défendant 
brings error. Reversed andi remanded, with instructions. 

R. Stuart Smith and Charles E. Morgan, for plaintiff in error. 
W. W. Meiitzinger, Jr., and John McClintoch, Jr., for défendant in 
error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
CROSS, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Mrs. EHzabeth 
Larsen recovered a verdict against the United Gas Improvement Com- 
pany for damages sustained by her through its allegedi négligence in 
causing the death of her husband. The gas company moved for judg- 
ment notwithstanding the verdict. In an opinion reported at 180 Fed. 
268, the court refused this motion and directed judgment for the plain- 
tifï to be entered on the verdict. Whereupon the défendant sued eut 
this writ. The case turns on the question whether there was évidence 
of négligence on the part of the gas company. 

That company was the lessee of a building in Philadelphia, and, while 
it was having it altered, it collapsed and killed Mrs. Larsen's husband, 
a laborer. The négligence alleged in the statement of claim was : 

"The sald négligence of the défendant company, TJnlted Gas Improvement 
Company, as aforesaid, consisted, inter alla: (1) In removing the front walls 

•For oOier cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep"r Indexes 
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of said buildings witliout bracing tha same or clamping the joists ; (2) In re- 
moving tlie stalrways and horses of said stairways from said buildings, with- 
out bracing the floors ; (3) lu haullng heavy timber from the ground floor to 
the second floor of said buildings through the areaway made by the renioval 
of the stairways ; (4) in jarring the buildings by the lifting of the tlniber in 
the inanuer aforesaid ; (5) in removing portions of the party walls without 
braclug the buildings ; (6) in attenipting to make the aforesaid altérations, 
iniprovements, additions and repairs to tlie said buildings, in accordanee with 
faulty and détective plans and spécifications; (7) in pennitting the husband 
of the plaintiff, Charles Hilmer Larsen, and other workmen engaged upon said 
buildings to remain thereon after the said buildings were known by the de- 
fendant Company, United Gas Improvement Company, as aforesaid, to be in 
a dangerous and unsafe condition; (8) in attempting to alter the said build- 
ings in the manner aforesaid, in view of the unsafe overlap of the .ioists ; (0) 
in its failure to use due and proper care to sélect and retain compétent and 
skillful agents, servants and employés, to direct the work ; (10) in weakenlng 
the eutire structure through the carelessness. négligence, unskillfulness and 
Incompétence of the agents, servants and employés selected by It to direct the 
said improvenients, altérations, additions and repairs to the said building in 
a nianuer not lii accordanee with the approved building methods, but, on the 
contrary, in a careless, négligent, unskillful and uuscientific manner ; (11) In 
removing numerous joists, without bracing the said buildings ; (12) in hazard- 
ing the llves of those engaged in or about the said work by failure to comply 
with the régulations of the bureau of building inspection, and in stinting said 
work, and generally in maklng the said improvenients, altérations, additions 
and repairs, lu a negllgeut, careless, unskillful and unworkmanlike manner." 

The proofs show the foUowing facts : The gas company had draw- 
ings and spécifications for altération of the building prepared) by Rush 
& Lacey, architects. Thèse plans were duly approved by the city build- 
ing bureau and a permit granted to the Sax & Abbott Construction 
Company to do the work ; it having so contracted with the gas com- 
pany. Their contract stipulated that the contractor would "provide 
ail materials and perform ail work for the altérations and additions" 
required by the contract as shown in the drawings and spécifications 
prepared by Rush & Lacey, and "that the work included in the contract 
is to be done under the direction of the said architects acting as coun- 
sel for the lessees under the following conditions and in the foUowing 
manner, and that the décision of the architects as to the true intent of 
the drawings and spécifications shall be final." It further provided the 
contractor "must provide ail necessary materials, utensils and labor for 
the completion of the work and must bear ail loss or damage from 
accident which may occur to the neighboring property or any person or 
persons during the progress of the work, whether from accidents or 
carelessness on bis part or on the part of his représentatives until pos- 
session is taken by the owner." Subsequently the Sax, etc., Compatiy 
gave a subcontract for the shoring and structural iron work to the 
Sheeler Company. Thereafter the two companies continued their sev- 
eral shares of the work, and during their opérations the decedent's hus- 
band, who was working for the Sheeler Company, was killed by a col- 
lapse of the building. 

As between the gas company and the Sax Company the latter was, 
in view of this contract, an independent contractor. Casement v. 
Brown, 148 U. S. 615, 13 Sup. Ct. 672, 37 L. Ed. 582. The légal 
efifect of such a contract was to transfer to the contractor possession 
of the building, reserving to the gas company the privilège, through its 
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architects, of inspecting the work and enforcing compliance with plans 
and spécifications. It gave to the owner no right to dictate as to the 
means of performance, but only empowered it to insist, through the 
architects, on a building completed as provided in the plans and spéci- 
fications. There is no proof or charge that the gas company was négli- 
gent in its choice of either architect or builder, and with the négligence 
of neither could the gas company be charged. Burke v. Ireland, 166 
N Y. 305, 59 N. E. 914; Mansfield Coa! Company v. McEnery, 91 
Pa. 185, 36 Am. Rep. 662. 

The only thing to connect the gas company with the work was the 
contract. It took no part by its employés in conducting the work, did 
not interfère with it, or indeed was not présent upon it. Had the ar- 
chitects undertaken to direct or control the work, they would hâve been 
outside the line of any duty they owedi the gas company, and any such 
unauthorized acts would not make the architects its agents in that re- 
spect. But the proof s do not go to even that length, for they fail to 
show any assumption by the architects of control over the work. AU 
of the acts which are cited to show such assumption are attributable 
to that supervision and inspection which the contract provided the ar- 
chitects should exercise to insure the work being done according to the 
terms stipulated. Moreover, it is not shown that even in such in- 
stances of alleged cont'-ol that anything the architects did, suggestedi, 
or required, caused the accident. Whosever, if anybody's, négligence 
it was that resulted in the death of Mr. Larsen, there is no proof to 
fasten that négligence on the gas company. 

The judgment entered must therefore be reversed, and the case re- 
manded, with instructions to the court below to enter judgment for 
the cfefendant n. o. v. 



TRAUB V. MARSHALL FIELD & CO. 

(Circuit Court of Appeals, Flfth Circuit. November 2, 1910.) 

No. 2,130. 

1. Bankruptcv (§ 372*) — Reopening Estâtes— Sufficiency of Pétition. 

In a pétition to reopen a bsinkrupt's estate on the ground that there are 
assets which were not admlnlstered, It is not necessary to show what 
property was surrendered by the bankrupt, or wliat représentations were 
made In his schedules, nor that any creditor was deceived by such repré- 
sentations. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 372.*] 

2. Bankruptcy (§ 372*) — Reopening Estâtes— Lâches. 

The bankruptcy law having provided no limitation of time wlthin which 
closed estâtes niay be reopened, the doctrine of lâches is applicable where 
an unreasonable delay has intervened. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 372.*] 

3. Bankruptcy (§ 372*) — Reopening Estâtes— IjAches. 

A pétition to reopen the estate of a bankrupt held, on the facts shown, 
not barred by lâches. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 372.*] 

•For other cases see same toplc & i jjumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pétition to Superintend and Revise from the District Court of the 
United States for the Northern District of Alabama. 

In the matter of Jacob Traub, bankrupt. A pétition to reopen the 
■estate was granted by the District Court, and the bankrupt files a péti- 
tion to revise the order. Pétition denied. 

This was an application by a créditer to reopen a bankrupt's estate. The 
fipplieation was granted against the bankrupt's objection, and this action of 
the District (îourt is sought to be revlewed. 

Traub was adjudged a bankrupt on December 4. 1007. A trustée was ap- 
polnted shortly afterward. and on December 10. 1909, the trustée was dls- 
charged and the estate closcd by order of the court. On June 16, 1910, re- 
spondent, as a credltor, filed a pétition to reopen the estate. The pétition as 
amended alleged the adjudication in bankruptcy ; that the estate liad been 
closed on December 10, 1909; that in December, 1907, Traub had delivered 
■$4,000 to one Schwartzman, with the statement that the money belonged to 
Mrs. Traub ; that Mrs. Traub, in .Tanuary, lOO.S, had stated on examlnation 
that she had assets amouuting to less than ,$1,000 and no money deposited. 
The pétition alleged on information and belief that the .¥4,000 was the prop- 
erty of Ti'aub and subject to administration, and alleged that petitioner first 
learned of the facts in the matter prior to .lune, 1909. 

By way of excuse for the delay in tiling the pétition, it was alleged that It 
was "impliedly agreed" between petitioner's attorney and the attorney for 
the trustée that it would be better to defer action against Traub until after 
the trial of an indictment which had been found against Schwartzman, and 
that Traub's estate would not be closed until after the termination of Schwartz- 
man's case, nor until a course of proceeding against Traub had t)een agreed on. 

Traub demurred to the pétition, making in several forms the objections: 
(a) That the rietition did no show what property was surrendered by the 
bankrupt, nor what représentations were made in his schedules, nor that any 
créditer had been decelved as to the facts in the case or by the schedules ; 
and (b) that petitioner's action was stale and the relief barred by lâches and 
■delay. 

Traub's denmrrer belng overruled by the court, he flled answer as foUows: 

"Said bankrupt, for answer to the amended pétition of Marshall Field & Co., 
praying that the said estate be reopened, says: 

"(1) Ile admits the allégations of the first paragraph of said pétition. 

"(2) He Is informed that the allégations of the second paragraph of said 
V)etition are true, and therefore admits same. 

"(3) He admits the allégations of the third paragraph of the pétition. 

"(4) Answerlng the fourth paragraph of said pétition, he dénies tliat said es- 
tate has not been fully administered. He admits that in December. 1907. lie 
■delivered $4,000 to D. Schwartzman, and says that said money was the prop- 
'■erty of Mrs. Minnie Traub, who had handed it to respondent with instructions 
to deliver the same to said Schwarizman. He admits that on his examination 
in bankruptcy he stated that he had no assets in the hands of any other person 
and no assets other than those disclosed by such examination or by his sched- 
ules, and he avers that the slatements then made by him were true and cor- 
rect. He is not advised as to any statement made by said Minnie Traub on 
auy examination had by her in said cause, and he is informed and believes, 
and on such information and belief states, that tbe said Minnie Traub made 
110 such statement as alleged in such paragraph and that the said Minnie 
Traub did not then and there state under oath, as alleged, that ail her pos- 
sessions and property in money consisted of less than $1,000, and that she had 
no money deposited elsewhere, and he expressly dénies this allégation of the 
pétition. He further avers that the information that he had delivered money 
to said Schwartzman under the circumstances mentioned in said pétition came 
to said petitioner and was in its possession prier to June 16, 1909, and that 
(On said date said petitioner, or its authorized agents and attorneys, knew or 
had notice that he had delivered the said money to said Schwartzman on said 
date, and knew in substance ail the facts alleged in said pétition, and in sub- 
stance ail that petitioner now kuows as tosaid niatters, notwithstandlug which 
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said petltloner, without taking action thereln, suffiered the said estale to be 
closed and the said trustée dlscharged on December 10, 1909, as alleged in 
third paragraph of said pétition ; and respondent avers tliat petitioner Is 
barred by lâches and delay from seelving the relief prayed for by said pétition. 
He dénies the allégations made a part of the fotirth paragraph of the pétition 
by amendaient and deiuands proof of sanie. 

"(5) Respondent dénies ail the allégations of the fifth paragraph of the i>eti- 
tion, and avers that the reopening of said estate would hâve no bénéficiai ef- 
fect to the estate ; that no trustée could recover the said sum delivered by hiiu, 
as Minnie Traub's agent, to said Schwartzman ; that same is not his property 
or the property of his estate in bankruptcy; that his estate in banlvruptcy 
has no claim nor right thereto ; and that sueh proceedings would be a vain 
and useless thlng. 

"Said respondent dénies ail the allégations of said pétition not hereby ex- 
pressly denied or admitted. 

"George Huddleston, Attorney for Jacob Traub. 

"State of South Carolina, County of Charleston. Before the undersiaiued, 
a notary public in and for said county and state, personally came Jacob Traub, 
the person mentioned in the foregoing answer, who on oath says that the state- 
ments made in said answer as of his knowledge are true, and that the state- 
ments therein made as of his information and belief, afflant is informed and 
believes the same to be true. .lacob Traub. 

"Svvorn to and subscribed before me, this 5th day of July, 1910. 

"F. M. Bryan, Notary Public." 

The proceeding was heard upon the pétition and answer, no évidence being 
offered by either party at the hearing, and thereupou an order was made 
granting the pétition and reopening the estate. 

The matter cornes before the Court of Appeals upon Ti-aub's pétition for 
the review of the order of the District Court reopening the estate. Errors are 
assigned as follows: 

(1) The District Court erred in overruling Traub's demurrer to the pétition 
of Marshall Field & Co. to reopeu the bankrupt estate. 

(2) The District Court erred in granting the pétition of Marshall Field & 
Co. to reopen Traub's estate ; no évidence having lieen offered in support of 
the pétition, material averments of «'hich were denied. 

Geo. Huddleston, for petitioner. 
Vassar L. Allen, for respondent. 

Before PARDEE and SHELBY, Circuit Judges, and TOUEMIN, 
District Judge. 

PER CURIAM. Conceding, but not holding, that a bankrupt may 
oppose a pétition of creditors to reopen a bankrupt's estate because 
closed before being fully administered (Bankruptcy Eawr July 1, 1898, 
c. 541, § 2, par. 8, 30 Stat. 54.5 [U. S. Comp. St. 1901, p. 3420]), we 
are of opinion that in this case it was not necessary that the pétition to 
reopen should show what property was surrendered by the bankrupt, 
or what représentations were made in his schedules, nor that any créd- 
iter was deceived by the représentations in the schedules. 

Vary v. Jackson, 164 Fed. 840, 90 C. C A. 602, decided by this court, 
was a case wherein a pétition to reopen was iîiled by a creditor eight 
years after the closing of the estate for the purpose of allowing him to 
prove debts which he had failed to prove because he had been deceived 
by the bankrupt's schedules; and the limitation of one year therein 
referred to related to the statutory limit of one year allowed within 
which to prove debts, and is not applicable to the case now in hand. 

The bankruptcy law provides no limitation of time within which 
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closed estâtes may be reopened, and the doctrine of lâches is applicable 
where an unreasonable delay bas intervened. 

Hère, on the facts stated in the creditor's pétition and the adtaissions 
made in the bankrupt's answer, and with the entire record and proceed- 
ings in the bankruptcy of Traub before him, the judge of the court a 
quo was warranted in holding that the créditer brought his pétition 
within a reasonable time, and that the estate should be reopened. 

The petitioH to revise is denied. 



CITY OF PADUCAH v. EAST TENNESSEE TELEPHONE CO. 

(Circuit Court of Appeals, Slxth Circuit. No^-euiber 17, 1910.) 

No. 2,028. 

coxjbts (§ 38-j*) — federal supkeme court— jollisdiction — constitutional 
Questions. 

Where fédéral jurisdiction depended entirely on whether a state law 
was In violation of the fédéral Constitution, and ail the other questions 
involved the merlts, an appeal lay direct from the Circuit Court to the 
Suprême Court of the United States, and not to the Circuit Court of Ap- 
peals, as provlded hy tUe Circuit Court of Appeals act (Act Alarcli 2, 1891, 
c. 501, § 5, 20 Stat. 826). 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 1022 ; Dec. Dig. § 
385.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

Action by the City of Paducah against the East Tennessee Télé- 
phone Coinpany. Judgment for défendant, and plaintiiï appeals. Dis- 
missed. 

James Campbell (Hal S. Corbett, of counsel), for appellant. 
John J. Vertrees, Wheeler & Hughes, and William L,. Granberry, 
for appellee. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

PER CURIAM. In this case the jurisdiction of the Circuit Court, 
the parties being citizens of the same state, depended entirely upon 
the question whether a law of the state of Kentucky was in contra- 
vention of section 10 of article 1 of the Constitution of the United 
States forbidding the impairment of the obligations of contracts by 
state législation, and of section 1 of the fourteenth amendment thereof, 
forbidding législation by any state which shall deprive any person 
of property without due process of law. Ail other questions involved 
were such as concerned the merits. In such cases an appeal lies 
only to the Suprême Court of the United States, as prescribed by 
section 5 of the act creating the Circuit Court of Appeals (Act March 
2, 1891, c. 501, 26 Stat. 826). Union & Planters' Bank v. Memphis, 
189 U. S. 71, 23 Sup. Ct. 604, 47 L- Ed. 712 ; McFadden v. United 
States, 213 U. S. 288, 29 Sup. Ct. 490, 63 U. Ed. 801 ; Owensboro 
V. Owensboro Waterworks, 115 Fed. 318, 53 C. C. A. 146. 

The appeal must be dismissed. 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe» 
182 F.— 40 
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NATIONAL MAIiLBABLH OASTING 00. T. AMERIOAN STEJEIi 

rOUNDRIBS. 

(Circuit Court, D. New Jersey. September 12, 1910.) 

1. Patents (| 17*) — Invention — Improvement Patents. 

That an Improvement on a patented devlce, made by Its Inventer, may 
hâve seemed simple or obvious to blm, and may to otbers after It waa 
made, does not necessarlly show that It Involved only mechanical sklU 
nor deprlve him of tbe rlght to a patent therefor ; tbe test of mechanical 
skîll not being meusured by the sklU of tbe original Inventer, but by 
that of mecbanlcs who stand in the ordlnary relation to the Invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §| 16, 17; Bec. 
Dig. § 17.*] 

2. Patents (§ 37*) — Anticipation— Combinations. 

That there are resemblances hère and there between the means em- 
ployed in a patented devlce and those of prlor patents does not négative 
Invention In the later coujbiuatlon. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 41, 44; Dec. 
Dlg. I 37.*) 

8. Patents (§ 112*) — Invention— Pbesumption feom Géant. 

Slmply raislng a doubt as to whether a skllled mechanlc, conversant 
wlth the art involved, would not hâve seen the means adopted in a 
patented devlce, does not rebut the presumptlon of Invention arising 
from the grant of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. |§ 162-165; Dec. 
Dlg. i 112.*] 

4. Patents (§ 177») — ^Combinations— Patentabilitt oit Sepabate Eîlements. 

An inventer of a nevv and useful coniblnation Is not confined to hls 
comblnatlon clalms unless ail of the éléments are old ; but if any of the 
éléments are nevv and useful and show invention they may be claimed 
and patented elther in a separate patent or by separate and distinct 
clalms in the patent coverlng the comblnatlon, even though such parts 
are without utility save In comblnatlon with the other parts of the de- 
vice. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. $| 253, 254; Dec. 
Dlg. I 177.*] 

5. Patents (§ 255*) — Inpkinqemeniv— Eiqht of Repaie. 

The right of the purchaser of a patented comblnatlon devlce to repalr 
extends to the replaclng of a part which bas become defective, unless 
such part bas been separately patented, but not It it has been so pat- 
ented. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 400-402; Dec. 
Dlg. § 255.*] 
a. Patents (§ 259*) — Infeingement— Suppi.tino Paets or Patented Combi- 
nat roN. 

One who without authorlty from the patentée makes locks which are 
parts of a patented car coupler, although the patent Is only for the com- 
blnatlon, and sells the same to rallroad companies to be kept on hand 
and used to replace the locks of the patented couplers as they become 
inoperative by reason of the breaklng of the lifting links, such links be- 
ing at'terward repalred or replaced by the companies and the locks again 
put In use, is not a repairer, but is a contributory Inf ringer of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 397-399; Dec. 
Dlg. $ 209.» 

Contributory Infringement of patents, see notes to Edison Electric 
Light Co. v. Penlnsular Light, Power & Heat Co., 43 O. a A. 485; 
.aïollan Co. V. Harry H. Juleg Co., 86 C. C. A. 206.] 

•For otber caseï les aam« toplc à i numssb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. Patents (§ 328*) — Validitt and Infbinoement— Cab Couplers. 

The Tower patents, No. 728,049. for a car coupler, and No. 728,182, 
for Improvements thereon, both dlselose Invention, patentable novelty 
and utillty, and are valld as to the comblnations shown. Claim 11 of 
the former and clalm 8 of the latter patent, which cover the locklng 
parts separately, are also valld; but claims 9 and 10 of the latter pat- 
ent, which relate separately to the stop on the lock, are invalid for lack 
of Invention. Clalm 11 of No. 728,049, and claim 8 of No. 728,182, also 
held Infringed by a défendant which made and sold such locks to replace 
those of the patented comblnatlon device, when they should become de- 
fective. 

In Equity. Suit by the National Malléable Casting Company 
against the American Steel Foundries. Decree for complainant. 

Suit for infringement of letters patent Nos. 728,049 and 728,183, 
both granted May 12, 1903, to complainant, as assignée of Clinton A. 
Tower, for improvements in car couplers. 

Bakewell & Byrnes (Clarence P. Byrnes and Clarence D. Kerr. of 
counsel), for complainant. 

Linthicum, Belt & Fuller, for défendant. 

RELLSTAB, District Judge. Both thèse patents relate to the same 
type of coupler, and hâve the same fundamental features of form and 
opération. Patent No. 728,049, applied for March 17, 1902, is the 
basic patent, and patent No. 728,182, applied for May 29, 1902, covers 
certain détail improvements suggested while constructing patterns for 
the device shown in the former patent. 

No commercial use was made of the exact device shown in patent 
No. 728,049. The coupler made and sold by the complainant, known 
as the "Climax coupler," is that shown in such patent, with the im- 
provements covered by patent No. 728,182. Two forms of the im~ 
proved coupler hâve been marketed by the complainant, respectively 
known as high head and low head Climax couplers. The high head 
contained a lock identical with that shown in the later patent, and the 
low head — a reduced height of head and shortened shank — ^because of 
its reduced height, contains a shorter lock. Both thèse are function- 
ally the same, and are covered by such patents and directly based on 
the claims in suit. The lock of the high head coupler is known in the 
trade as the "A" lock, and that of the low head as the "C" lock. 

Modem car couplers conform to certain limitations fixed by the 
Master Car Builders' Association. The design and coupling face con- 
tour is based upon the original Janney type. Briefly stated, the neces- 
sary parts are a hollow coupler casing, a drawhead, a swinging cou- 
pling hook or knuckle, and a locking device to lock the knuckle in cou- 
pied position. The contour of the drawhead and front end of the 
knuckle must be of the prescribed configuration, that ail couplers of 
the same gênerai type shall be capable of interlocking. In addition 
to thèse elemental parts, and as accessories thereto, means for Hfting 
the lock are provided, usually a link or chain attached thereto, pass- 
ing through an opening in the coupler wall, connected with a lever ex- 
tended along the end of, and projected beyond the side of, the car, 
that the operator may throw the knuckle from its closed to its open 

•For other cases aee same topic & { nuj^bsb in Dec. & Aux. Diga. ISdî ta date, & Bep'r Indexes 
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position without passing between the cars. No limitations exist as to 
the configuration of the tail of the knuckle, the locking means, nor the 
inner contour of the chamber in which the knuckle tail and locking 
means operate. It is, however, essential that the knuckle, when locked, 
should not move out of its locked position while the cars are in mo- 
tion, and that the coupler may be unlocked when desired. Since the 
adoption of this standard, the scope of invention in this type of cou- 
pler has been practically limited to the locking and unlocking features. 
While the main function of the lock itself is to lock and unlock, the 
trade also demands that it may be put and kept in unlocked position 
while the knuckle remains locked,' that the cars may be uncoupled by 
their own movement. This is called lock-setting. The means for pre- 
venting the lock from moving or creeping up out of locked position, 
under draugbt or shock, is called the "anti-creep" or "lock to the lock." 

Complainant claims that with its lock — a single pièce or block — the 
functions of locking and unlocking, knuckle throwing, lock-setting, 
and locking the lock, are performed, and that this is a decided advance 
on the prior state of the art. Suçh a device necessarily coacts upon, 
and Works in combination with, the knuckle tail, and, in the case of 
complainant's coupler, with the, interior configuration of the coupler 
head. 

Of the claims of thèse patents, only four are specified in the bill as 
having been infringed, viz., claim 11 of patent No. 728,049 and claims 
8, 9, and 10 of patent No. 728,182. Thèse read as follows : 

"dlaim 11. A coupler locking and opening pièce liaving its lower end in- 
dined forwardly wlien in locking position, and liaving at its upper . end an 
attachment t'or a lifting link, and a fulcrum-bearing, substantially as de- 
seribed." 

"Claim 8. A coupler opening and locking pièce upwardly and rearw'a:rdly 
movable and baviiig on Its for-vvard slde projections b and g adapted to 
engage the knuckle successively, substantially as described. 

"Claim 9. A coupler lock having on the lock a stop adapted to bear on the 
rear side of a lifting-link, and to support the same, substantially as described. 

"Claim 10. A coupler lock having a lifting-link pivoted in a slot in said 
lock, and a stop in the slot on the rear side o£ the link for supporting the 
same, substantially as described." 

Thèse claims embrace the locking and unlocking features of the cou- 
pler. Claims 11 and 8 alone cover the lock, the construction and op- 
ération of which will be presently .described. There is no contention 
that défendant supplied the Climax coupler as a whole. It manufac- 
tures car couplers, but of a différent type ; and also parts of car cou- 
plers of many différent types. It admits that it manufactured, adver- 
tised, and sold Climax locks of the "A" and "C" types, and Climax 
lifting links to be attached thereto. It furnished thèse attached to each 
other or separately, as desired, to purchasers and users of Climax 
couplers, to replace similar parts which originally had been furnished 
by the complainant as parts of a complète coupler. 

The complainant charges that the supplying of thèse parts consti- 
tutes a direct inf ringement of such claims ; that the Clim ,x lock itself 
was inventively a new thing, and is protected by such claims. The 
défendant contends that it supplied such parts only as repair parts to 
replace injured or defective parts, and, while thèse claims are drawn 
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in form to cover the lock separately, the lock alone is wholly without 
fimction or utility, and not patentable as a separate thing; that it is 
useful only when associated with the peculiar form of the coupler 
head and knuckle shown in the patent; that such claims must be so 
read and construed as to embody such other necessary parts of the 
coupler ; and that, when so read, the lock is but an élément of a com- 
plète combination, and may be repaired by the owner and user of the 
complète device, so long as the identity of the original device was pre- 
served. The other défense is invalidity, because: (1) Patents vverc 
anticipated by prior patents ; and (2) that such locking features lack 
patentable novelty, and are faulty and inoperative. 

As the validity of the patents, particularly the claims relied on, 
must be passed upon regardless of the question whether the parts sup- 
plied come under the head of repairs, this question will be first coiisid- 
ered. Complainant contends that its lock was the first to give, in a 
single pièce, the function of the "anti-creep" or "lock to the lock," in 
addition to locking, unlocking, knuckle throwing, and lock-setting ; and 
that the latter functions were performed in a new and désirable way. 
Tower, in his spécification of patent No. 7.38,049 (basic patent), states 
the object of his invention and describes its several parts, their opéra- 
tion and functions, and novel features and advantage of his device, 
as follows: 

"The object of my invention is to provide a coupler with a locking and 
opening pièce of sirapler construction and easier of opération than liereto- 
fore and which will enable the coupler to be made of great strength in pro- 
portion to the weîght of the métal used tlierein. Thèse charaeteristics which 
I obtain by my invention are of the groatest practical importance, for the 
reason that the couplers when in use are subjected to severe strains and 
often to careless use. Safety and certainty of opération require them to be 
easily operated and to hâve as few parts as possible. 

"In the drawings, 2 représenta the coupler head, and 3 is the knuckle, 
whose tail, 3', extends rearwardly from the pivot-pin, 4, the front side of the 
tail or the end portion thereof being preferably approximately parallel with 
the central line of the drawbar when the l^nuckle is locked. 

"The locking and opening pièce, 5, in so far as its locking function is con- 
cerned, is in the nature of a pin, which extends on the front side of the tail 
of the knuckle and in locking has a bearing against the coupler head ex- 
tended both above and below the knuckle. At its lower end is a guiding 
portion, b, which is inellned forwardly and is adapted to fit in a correspond- 
ingly-inclined hole, 6, in the floor of the coupler. Its upper end or head has 
a forward projection, c, or is otherwise suital)ly shaped for pivotai attach- 
ment to a lifting link, 7, and at the rear of the head is a bearing, d, which 
is adapted to engage a fulcrum, 8, at the top of the reeess, 9, of the coupler 
head, in which the pièce 5 is set. This reeess is preferably nearly of the 
same width as the pièce 5, so that it may guide and steady the latter. At 
the lower part of the reeess, 9, is a shoulder, 10, which is adapted to receive 
the forward portion of the head of the pièce 5 when it is in its locked posi- 
tion. 

"The opération is as follows: The parts being in the position shown at the 
couT)ler B in Fig. 2, the knuckle is closed, and the locking and opening i:)lece 
fits in front of it, with its guiding portion, b, in the hole, 6. The knuckle 
is thus held locked. If it be desired to unlock the knuckle and to swing it 
open, the operator lifts the link, 7, thus causing the locking and opening 
pièce to rise. During its first motion the guiding portion, b, at its lower end, 
causes it to move rearwardly until it reaches the position indicated by the 
dotted Unes, e, when it has passed baclï of the path of the tail of the knuckle 
and Las left the latter free to swing open and its head has engaged the 
fulcrum, 8, at the top of the coupler head. This fulcrum, 8, is inclined or 
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beveled laterally, as shown In Flg. 4, so that, when the pièce bears thereon, 
It wlU tlp laterally In a direction transverse to the leugth of the coupler liead 
to a suffleient extent to bring the locking and openlng pièce somewhat to 
the rear of the tail of the knuckle, as shown by dotted lines, e, in Fig. 3 
and by fuU Unes in Fig. 4. The effect of thls Is to brlng the pièce 5 into 
knuckle-throwlng position and also to free it froui the path of stop 12, whlch 
Is fomied on the coupler head and is adapted to prevent throwing of the 
pièce 5 untll it is at the back of the knuckle. Oontinued lifting of the link. 
7, will cause the pièce 5 to tip forwardly on the fulcruni, 8, and to move the 
knuckle Into open position, as shown by fuU lines nt the coupler A of Fig. 
3 and by dotted lines at the coupler B of Fig. 2. The opéra tor, liaviug thus 
opened the knuckle, can allow the locking and openlng pièce to drop, where- 
upon It will be restored to the position shown by fuli lines on the coupler 
B of Fig. 2. When the knuckle in next swung into closed position, its tail 
will engage tlie shank of the pièce 5 and. pushlng It rearwardly, its guid- 
ing portion b will cause it to rise and to move baekwardly sufflciently to allow 
the tail of the knuckle to pass. whereupon it will drop again into the hole, 
6, and will hold the knuckle in locked position. 

"If it be desired to lift the pièce 5 only far enough to unlock the knuckle 
wlthout throwing It open and to leave the pièce 5 in lock^set position, so that 
the knuckle can be moved open freely when the car to whlch it la attached 
is moved away from another car with whlch it Is coupled, the operator simply 
lifts the pièce 5 into the position shown by dotted lines e of the coupler B 
of Fig. 2 and the full lines In the coupler A of said figure, whereupon the 
inclination of the fulcrum, 8, as above explained, will cause the pièce il to 
move laterally to a small extent. On releasing the lifting llnk the pièce 5 
will bear against the end of the tail of tiie knuckle, as shown In the coupler 
A of Fig. 2, and will be held against it by friction. There Is, however, no 
locking engagement of the pièce 5 with the coupler head, and the knuckle 
is free to move open when the cars are drawn apart 

"The floor of the coupler head is preferably provlded with a longitudinal 
groove, h, In whlch the lower end of the pièce 5 niay rest and whlch serves 
to guide it into locked position when the knuckle Is moved back. 

"In Figs. 6 and 7, I show a modifled construction of my Invention, In 
whlch the latéral beveling of the fulcrum, 8, or other raeans for causing the 
pièce 5 to move laterally, is rendered unnecessary by extendlng the end por- 
tion, b, of the pièce 5 so that it shall hâve a latéral projection, f, whlch 
when the pièce 5 is tipped forwardly àfter engagement with the fulcrum, 8, 
will engage the end of the tail of the knuckle and will start it on Its out- 
ward motion and will thus constltuté the means for Imparting the initial 
engagement of the locking and openlng member with the knuckle. lu Fig- 
7 I also show the shoulder, 10, provlded with a recess or notch, 11, into 
whlch the forward portion of the head of the pièce 5 can fit when it is in 
locked position, at whlch time it will prevent upward creeping of the pièce 
5, for any tendency to such creeping will simply cause the forvi'ard portion 
of the head to bear more flrmly within the recess. At the same time. the 
recess présents no obstacle to the lifting of the pièce 5 by the lifting link. 
• * • 

"The forwardlyTlnclined gulding portion, b, of the pièce 5, is désirable not 
only In performlng the functlons above stated, but also in preventing the 
tendency of the pièce 5 to creep upwardly. It acts in tUis way singly and 
also in co-operation with the recess, 11, when the lutter is empioyed. 

"One of the important and novel features of niy coupler eousists in the use 
of a locking and openlng pièce whose locking and openiug member in locking 
fits in front of and locks the tail of the knuckle and when ralsed flrst frees 
and then by a continued movement opens the knuckle, the successive opéra- 
tions being functlons of the same member, whlch preferably is also arrangea 
to hâve the capaclty of setting itself in unlocked position while the knuckle 
is still closed. The main member of the lock, therefore. bas three functlons, 
and the same part whlch locks the tail of the knuckle also opérâtes to throw 
it open and, If desired, sets itself In unlocked position when the knuckle 
Is stlli closed. The simplification of construction and strength which I thus 
secure will be appreciated by those skllled lu the art. 
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"I obtain a large locking surface of the pièce 5 agalnst the tall of the 
knuckle and against the coupler head. I can also employ a knuckle tall 
KufRciently long to prevent jammlng of the knuckle when two couplers are 
lirought together each wlth the knuckle in open position. Sueh jammlng 
Is likely to occur in some couplers heretofore in use." 

The following are the drawings referred to: 




It is conceded that this locking and opening device has three func- 
tions : That of locking or coupling automatically, of setting the lock 
pièce in an unlocl-ced position, and of throv/ing or kicking the knuckle 
into a complète open position. The second patent, No. 728,182, is 
an improvement on the coupler shown and descrihed in the former 
patent. Thèse improvements, so far as the locking pièce and at- 
tachment are concerned, consist in a changed configuration of the lock 
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pièce and the addition of two separated projections on the front 
of the shank or locking part of the lock, and a stop device on its link 
connection to support the Connecting hnk in upright position. Figs. 
2, 4, and 5 of this patent are hère inserted to show thèse changes 
and the coacting parts of the knuckie tail and interior contour of the 
coupler recess: 
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The gênerai features and functions of this lock are the sanie as that 
of the earlier patent. Its spécial added features, adopting the lan- 
guage of complainant's brief, are as foUows : 

"On the middle forward surface of the lock shank are two projections, 
h and g, havliig a space between tliem which allows the lock to be iusertedin 
the coupler eavity through the luouth of the coupler. Thèse projections are 
adapted to perform the fuuction of tipping oit the lock trom the lock-set 
position and of driving it rearwardly when the knuckie is closed. Thus. the 
knuckle tail strikes the lower projection, g, in pulliiig the kunckle open from 
lock-set position, whiie in closiug, when the lock is resting on the floor of 
the coupler, it will stril^e first the projection g, and then the iirojectiou h, 
lift the lock and drive it rearwardly until it drops to hx-lced positiou with 
the knuclîle closed. If the lock is in lowerniost position wlien the opéra- 
tion of closiug the knuckle begins, the knuckle tail will lirst strike the 
upper projection, h, and then the lower projection, g, lifting and driving 
the lock rearwardly and upwardly out of the path of the knuckle tail, so that, 
when the knuckle has been closed, it will drop biick to the locked or lowerniost 
position. 

"In the top of the lock is a slot in which the lifting link, 7, is pivoted, and 
in the rear of this slot is a stop shoulder, m, which act to keep the link, 7, 
iipright and to prevent its falling backward and wedging in the recess, !>, 
of the coupler head. This stop shoulder supports the link when the lock 
is in locked position, .so tliat when the chain is operated the link is guided 
through the hole in the top of the coupler head." 

The essential characteristics of the locks of the tv\'0 patents are sum- 
med up by complainant's expert, Mr. Bently (Rec. p. 304), as follovvs : 

"I find that in both of thèse patents there is a coupler liaving the same 
fundaniental qualities, to wlt, a lockiug pièce characterized, as to form, by 
a forwardly-inclined toe at its lower end and a fulcruni and lifting-linîc 
attachnient at its upper end, and characterized, as to opération, by a pre- 
liminary rearward swing produced by the cam action of the toe-hole uiioii 
the toe serving to release the knuckle tail and followed by a forward 
knuckle-opening swing produced by the Jever action of the locking pièce on 
its fulcruin ; this to and fro swing of the lower end of the locking pièce 
being produced by a continuons upward moveiuent of the uiiper end of the 
pièce by the pull of the lifting-,llnk. I flnd that the device of the later ini- 
provenient patent differs from that of the earlier patent in that the knuckle 
tail of the latter acts directly upon the curved shank of t)he locking pièce, 
whereas in the iniprovenient patent it acts upon two distinct lugs or pro- 
jec-tious on the front side of the locking pièce; ifs engagement with the 
ttpper projection being on the under side of that projei:tion and serving to 
lift the locking pièce and free it, so that it hangs nicely balancod and eas- 
ily i)ushed rearwardly by the engagement of the knuckle tail with the lower 
projection. In addition, the locking pièce of the imi)roveuient patent is 
provided with a back-stop for the liftiiig-tiuk, which serves to guide it 
througli the operatiug hole in the toi) of the coupler head." 

The functions of locking automatically and lock-setting and knuckle 
throwing were old when the Tower patents were applied for. Step 
by step the art had advanced ; the field of invention constantly narrow- 
ing. Many and varied were the patented devices by which ail three 
of such functions were perforined ; nor was it new to perform ail 
thèse functions with a single pièce or lock. 

Défendant cites a number of patents as anticipations and as showing 
the State of the art. As to the lock as shown in patent No. 728,049 : 
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In Tower reissue No. 11,477, WilHson No. 643,581, and Springer No. 
731,415, the locks are not only dissimilar in form, but in opération. 
Those locks swing in a transverse plane to the coupler head, whereas, 
with those of the complainant in suit, the swing is in a plane longitudi- 
nal therewith. The locks in the reissue and Willison hâve a vertical 
and a tilting motion, the latter on a fulcrum. The Springer lock is not 
moved bodily, but swings on a pivot. Tower No. 487,650, and White 
No. 543,071, though moving vertically, are not moved bodily, but 
swing on a fixed pivot. In White No. 514,296 like Tower reissue, the 
lock extends across the knuckle tail. Fabian & Widmark No. 717,603 
is defendant's chief reliance. It is claimed to be a complète anticipa- 
tion of the patent in suit. 

An interférence was declared in the Patent Office between the 
Fabian & Widmark patent and Tower No. 728,049. This was dis- 
. solved on the ground that there was no interférence in fact, and that 
Fabian & Widmark had no right to make the claims constituting the 
issues involved. The rights to this Fabian & Widmark device were 
purchased by complainant about the time of this décision, while the ap- 
plications for their patent and the patents in suit were pending. De- 
fendant contends that the interférence was not tried out on its merits ; 
that, to avoid it, Tower had to restrict his invention to a locking and- 
opening member extending in front of the tail ; that this distinction 
was unsubstantial ; that complainant disregarded it in its commercial 
coupler, in which this member does not lie in front of the tail, but dis- 
tinctly beneath and in the rear thereof . Complainant's attitude in the 
interférence proceedings, its purchase of Fabian & Widmark's rights, 
and subséquent change of construction in the knuckle opening member,. 
are not without significance, but they fail to show first that the inter- 
férence was improperly dissolved; second, anticipation by Fabian & 
Widmark ; or, third, that, in changing the form of the toe pièce of the 
locking and opening member, complainant departed substantially f rom 
its invention. They will hâve served their end by whetting the judi- 
cial mind to a keen scrutiny of the alleged interf ering patents to ascer- 
tain whether anticipation exists. 

The drawings of the Fabian & Widmark patent are not clear. The 
defendant's experts found it impossible to give the movement of the 
lock with certainty, by référence to the drawings. See Rec. 129-130,. 
224. Figs. 2, 8, and 9 of this patent are hère inserted, as showing the 
form of this lock, and its opération in connection with other parts of 
the coupler: 
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There appears to be a vertical and bodily movement of this lock. 
There is, however, no pivotai or fulcruming action between the lock 
and the drawhead. Mr. Bently (complainant's expert), in analyzing 
the respective forms and opérations of the locks of the Fabian & Wid- 
mark, and the Tower patents hère considered, said (Rec. p. 314) : 

"In i)artieular, the Fabian & Widmark locking pièce lacks entlrely the 
prelimlnary rearwardly swing which characterizes the action of the locking 
pièce of the Tower patents in suit, and it lacks the forwardly-inclined toe- 
portion engaging the corresponding toe-hole in the floor of the coupler to 
produce such rearward swing. It acts to release the knuckle tail by rlslng 
upward at its front end In contrast to the release of the knuckle tail in 
the Tower coupler, In controversy by the rearward swing of the lower end 
of a locking pièce fulcrumed at its upper end. It contains no lifting link 
connected to its upper end, and no fulcrum at its upper end.'' 

It is a question whether the description of this device is sufficient 
to meet the requirements of the patent law, or that it is operative ; 
but, even if it can meet both of thèse tests, it, as well as the other 
locks mentioned, are so différent in their movements and coaction with 
the other éléments of their respective combinations that though they 
are ail designed to lock and unlock the knuckle, and some hâve the 
lock-set feature, they ail are substantially materially différent both in 
form and opération from complainant's lock, in effecting this purpose. 
In addition, none of thèse patents describe an "anti-creep" or the func- 
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tion of "lock to the lock" device, save Fabian & Widmarlc, and thîs 
is not within the coupler cavity. 

As to the lock of patent No. 728,183 : The f eatures of improvement 
of tliis patented device over that of the basic patent, their construction, 
and mode of opération, hâve already been explained. AU the func- 
tions of the lock of the basic patent are présent in this one. Of the 
patents cited against this improvement, Curtis No. 553,353 and Mc- 
Conway reissue No. 11,546 shov/ locking pins operating only in a ver- 
tical direction. Neither shows a knuckle throwing or lock to the lock 
device, or has any projection on forward side adapted to engage 
knuckle successively. Neither resembles the lock in question, or sat- 
isfies the terms of claim 8, viz. : First, a combined lock and opening 
pièce ; second, a pièce upwardly and rearwardly movable, not having 
on its forward side projections, h and g, adapted to engage the knuckle 
successively. Timms No. 685,803, Thurmond No. 313,386, Aabel 
No. 573,353, and Fabian & Widmark No. 717,663, show hps, teeth, 
or projections upon which the lock hangs from the knuckle tail when 
in lock-set position. Thèse perform no function such as Tower pro- 
jections, g and h, in successively contacting with the knuckle tail in 
driving the lock out of its path, as it moves to or from closed position ; 
and Tower projections bave no function in setting the lock, while that 
is the only function possessed by thèse lips, etc. Gifford No. 457,154, 
has two prejections on the forward face of the lock, but they hâve no 
function in lock-setting, locking, or opening. In fact, the lock has 
no lock-set, knuckle thrower, or lock to the lock function. 

It is further contended that if the basic patent be vaîid the later one 
is not, as the alleged improvements do not amount to invention. The 
changea' configuration of the lock, and the coacting parts of the 
^knuckle and inner contour of the coupler recess, do not change the 

- f undaraental features of the form and opération of those of the basic 
patent. They undoubtedly make the automatic opening and closing 
movement af ter the lock has been put in lock-set position, and the "anti- 
creep" or "lock to the lock" function, more reiiable and effective. 

;The "anti-creep" is tlie essential in, ail locking devîces. To insure it 
under ail conditions of impact, jolt, or strain in coupling and moving 
cars is the chief end sought in ail such inventions. Slight changes in 
àppearancemay bring about radical changes in results. Invention is 
not to be slighted because the chanj^es are slight; neither is the inven- 
ter who makes bis anti-creep featurernore effective to be barred of 
his added invention because to bis inventive brain the changes to bring 
about such resuit needed only to be few or slight in appearance. The 
doctrine oî .mechanical suggestion or obviousness loses much of its 
force when invoked in such a case. True, the earlier patent must be 
considercd as part of the state of the art at the time this second patent 
was applied for, but that which was obvious to him as necessary to 
improve his invention, and which ndw after its introduction is seem- 
ingly obvious to others, is not necessarily the suggestion which would 
corne to the ordinarily skilled mechanic. The inventer is in a différent 
class. To him the invention stands in a différent relation. He men- 
tally conceived it in form and opération before it was embodied in the 
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patentée! device. He approachecl the question of further improvement 
with a différent mental vision from the mère mechanic, whatever his 
skill. The status of mechanical skill is not to be "measured in ternis 
of the skill of the inventer to wliom the patent issued." Macomber, 
Fixed Law of Patents, p. 48. 

The border line between invention and mechanical skill is seldom 
clear and easy of demarkation. As was said by Justice Shiras in Kre- 
mentz v. Cottle Co., 148 U. S. ÔÔG, 559, 13 Sup. Ct. 719, 720 (37 L. 
Ed. 558) : 

"It is not easy to draw tlie line that senarates tlie ordinary s];ill of a 
mechanic, versed in his art, from the exercise of j)ateutable invention, and 
tlie diffieulty is specially great in tlie mechanic arts, where tlie successive 
steps in improvements are numerons, and wliere the changes and modifica- 
tions are Introdueed by practical mechauics." 

When this doctrine, as well as that of "Equivalents," is pressed 
against a later patent of an inventer, which is an improvement on his 
own invention, the equivalency of means or mechanical obviousness 
should be very clear before it is resolved against him. 

Taking thèse prior patents cited against both of the patents in suit, 
as a whole, while hère and there there are resemblances between the 
means employed by the complainant's device and those of some of 
the cited patents, that does not négative invention in the later combi- 
nation device. Bâtes v. -Coe, 98 U. S. 31, 25 L. Ed. 68; Columbus 
Watch Co. V. Robbins, 64 Eed. 384, 12 C. C. A. 174; Thomson-Hous- 
ton Elect. Co. V. Black River Traction Co., 135 Fed. 759, 68 C. C. A. 
461 ; Hinson Mfg. Co. v. Williams (C. C.) 86 Fed. 128. Ail of thèse 
cited patents are secondary in character, and none is entitled to a wide 
range of équivalents. At most they are entitled to no more than what 
they specifically cover. If some of thèse were of primary character, 
the question of anticipation might be serious. There are plain différ- 
ences in means and opération between ail of thèse inventions and that 
of complainaiit, sufficient to prevent anticipation and to sustain the 
Tower patents in suit, as showing some patentable advance in this lim- 
ited field. 

In addition, as already noted, none of the cited patents shows a 
lock having an "anti-creep" or "lock to the lock" function save Fabian 
& Widmark, and which, if operative, is radically différent both in 
form and opération of its means from that of complainant. Complain- 
ant claims such a feature for its device, and if true, it being accom- 
plished together with the other functions, in one pièce, it is a long step 
forward in this art. The défendant contends that the complainant's 
device does not efïectively accompli sh this function. The évidence in- 
dicates the contrary. But if it is inefïective as to this function, that 
will not avail the défendant, as the patent is valid without it. The de- 
fendant sells the lock to be used with complainant's coupler, and it is 
intended to accomplish ail the functions that it is capable of, and it 
does not lie in its mouth to deprecate its operativeness under such cir- 
Gumstances. In National Malléable Casting Co. v. Buckeye Malléable 
Iron & Coupler Co., 171 Fed. 847, at pages 852, 855, 96 C. C. A. 515, 
at page 520, where the patents in suit with relation to the Deitz pat- 
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ent, No. 576,094, and Timms patent, were considered, Judge (now Jus- 
tice) Lurton said : 

"The Cllmax coupler, the coupler niade by the coinplainant company, is made 
under the patents to Clinton Tower, Issued In 1903, numbered 728,049 and 728,- 
182. That it enibodles sonie of the principal features of Deitz Is obvlous, and, 
if the Deitz patent was one of prlmary character, the anticipation niight 
be serious. There are plaln différences, however, between the two inven- 
tions — qulte enough to inake the claim now made that the Climax is an 
embodiment of the Deitz quite unsatisfactory in view of the limitations 
which we must impose on Deitz to support his patent at ail. * * * 

"ïhe art to which the patent in question belongs is so crowded wlth dé- 
viées Intended to accomplish the same purpose as to leave llttle room for 
the inventor. That there bas been a slow, step by step, advance in the 
direction of the ultimate automatlc coupler, and a final resuit, is as much 
as can be said. That the comblnation of Deitz involves some advance we 
fully concède ; but that he bas made such an improvement as to entitle him 
to any considérable range of équivalents we cannot concède. Each Improver 
of which Deitz and Timms and Tower are the last to which our attention 
bas been directed, bas done something ; but when we concède to each his 
own partlcular form of devlce, so long as it differs substantially from those 
which hâve gone before and does net include them, we shall bave protected 
each as far as they are entitled to protection in a fleld already fiUed wlth 
the efforts of thousands struggling for the same resuit." 

The presumption of invention arising from the grant of the patent, 
■whatever its weight, continues until évidence sufficient to overcome it 
is introduced. Simply raising a doubt as to whether a skilled mechanic 
conversant with the art involved would not hâve seen the means 
adopted does not rebut such presumption. After carefuUy examining 
and considering the évidence marshaled against this patent, and the ar- 
guments of counsel in this behalf , I am of the opinion that the device 
of patent No. 738,183, as well as that of the basic patent, shows pat- 
entable novelty. 

As to the lack of utility : The defendant's contention that the lock- 
ing features of thèse patents are faulty and inoperative is not borne 
out by the facts, The large number — over 900,000 — of thèse couplers, 
embracing both high and low head types of lock, sold to more than 
600 railroads and private car companies, sufficiently réfutes such con- 
tention, and demonstrates the utility and commercial success of com- 
plainant's device. If anything more were needed, it is had in the so- 
licitation of the défendant for orders to supply thèse locks, its manu- 
facture and sale of such parts, and its présent strenuous insistence of 
its right to such trade. Lehnbeuter v. Holthaus, 105 U. S. 94, 36 L,. 
Ed. 939; Goss Printing Co. v. Scott, 108 Fed. 353, 47 C. C. A. 303. 

In my judgmeht Tower's devices in both patents show invention, 
and, being patentably new and useful, both patents are valid. 

The patents being valid, can the same be said of the claims in suit 
separately covering the locking features of the combination? It is 
obvions that the peculiar shape of complainant's lock, whether that 
of the basic or improvement patent, is neither haphazard nor acci- 
dentai, but that it is designedly so, to coact with parts of the knuckle 
tail and the inner contour of the coupler recess, which parts are like- 
wise specially constructed that such coaction may be had, and through 
which the functions intended to be performed by the several move- 
ments of such lock are accomplished. The lock is not merely unique in 
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config-uration, but it embodies more of the idea of means to give prac- 
tical effect to the inventor's mental conception than any other or ail 
the other éléments of the combination. Restricted to the recess be- 
hind the knuckle head as the area of his opérations, and to the knuckle 
tail, inner configuration of such recess and the locking pièce as the 
parts, to secure the mechanism to make his mental vision physically 
operative, a peculiarly designed configuration of such parts to obtain 
a certain and effective coaction of ail, was necessary. In producing 
such configuration, no doubt many modifications of thèse three parts 
took place till the desired coaction was obtained. It is not always pos- 
sible to détermine with certainty which of several éléments is the vital 
one of the combination ; but it would appear to be reasonably certain 
that within the mental conception hère worked out — a single pièce to 
hold the knuckle in locked position, throw or kick it wide open, unlock 
without opening it, set in unlocked position to enable knuckle to auto- 
matically open and thereafter to automatically lock itself, that such sin- 
gle pièce, the lock — would be the dominant élément, and to which the 
others were necessarily subordinate. An inventer of a new and use- 
ful combination is not confined to his combination claims, unless ail 
of the éléments are old. If any of the éléments are new and useful, 
and show invention, thèse may be claimed and patented. This may be 
done in a separate patent or by separate and distinct claims in the pat- 
ent covering the combination, even though such parts are without util- 
ity, save in combination with the other parts of the device. 2 Rob. 
Pat. § 530; Walker, Pat. (4th Ed.) § 117; Roberts v. Nail Co. (C. 
C.) 53 Fed. 916; Holloway v. Dow (C. C.) 54 Fed. 511; Brammer 
V. Schroeder, 106 Fed. 918, 46 C. C. A. 41 ; Chambers, etc., Co. v. 
Faries (C. C.) 75 Fed. 662 ; Deering v. Winona, etc., 155 U. S. 286, 
15 Sup. Ct. 118, 39 L. Ed. 153 ; Gill v. Wells, 22 Wall. 1, 22 L. Ed. 
699 ; Miller v. Eagle Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 
121 ; Adams v. Jones, Fed. Cas. No. 57. 

The Climax locks being inventively a new and useful thing, claims 
11 of patent No. 728,049, and 8 of patent 728,182, covering this élé- 
ment separately, are valid. Claims 9 and 10, which relate to the stop 
on the lock to bear on the rear side of a lifting link, and to support 
the same, are invalid as involving no invention. Claim 9 is the 
broader of the two, but it is not necessary to distinguish between them. 
The sole purpose of the stop hère claimed is to maintain the link 
against a too great movement rearwardly, that it may not jam in the 
coupler cavity and prevent the movement of the lock. It is not neces- 
sary to consider the citations made against this expédient. The means 
— the particular stop in question, or its mechanical équivalent — would 
be obvions to one skilled in this particular art as soon as the need was 
made apparent. Hollister v. Benedict Mfg. Co., 113 U. S. 59-73, 5 
Sup. Ct. 717, 28 L. Ed. 901. The protection of the patents extends 
over this stop only as an élément of the combination. It cannot be 
made the basis of a separate claim. By itself it is not patentably new. 
Claims 11 and 8 being valid, can the défendant supply the locks thus 
separately covered, to purchasers of complainant's complète coupler, 
to replace similar parts which bave become broken or defective? 

The question of the right to repair and what constitutes repair to 
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a patented article, as distinguished from reconstruction, has been fre- 
quently dealt with by the courts, and, generally stated, the rule to be 
deduced from the cases is that, upon an absolute sale of a patented 
device, the purchaser has the right to the full enjoyment thereof, and 
an implied license to make repairs, so long as the identity of the orig- 
inal machine is preserved, and that such right of repair is not confined 
to the mère restoring of the part which is defective, but extends to 
replacing such part, unless it is itself made the subject of a patent. 
The following are a few of the cases: Wilson v. Simpson, 50 U. S- 
108, 13 L. Ed. 66 : Mitchell v. Hawley, 83 U. S. 544, 21 L. Ed. 323 ; 
Cotton Tie Co. v. Simmons, 106 U. S. 89, 1 Sup. Ct. 53, 27 L. Ed. 79 ; 
Singer Mfg. Co. v. Springfield Foundry Co. (C. C.) 34 Fed. 393; 
Shickle V. St. Louis Car Coupler Co., 77 Fed. 739, 23 C. C. A. 433 ; 
Goodyear Shoe, etc., v. Jackson, 112 Fed. 146, 50 C. C. A. 159, 55 L. 
R. A. 692 ; Morrin v. Robert White Eng. Co. (C. C.) 138 Fed. 68 ; 
Gottfried v. Conrad Seipp Brew. Co. (C. C.) 8 Fed. 322; Aiken v. 
Manchester Print Works, Fed. Cas. No. 113 ; Leeds & Catlin Co. v. 
Victor Talking Mach. Co., 154 Fed. 58, 83 C. C. A. 170, 23 L. R. A. 
(N. S.) 1027, affirmed 213 U. S. 325, 29 Sup. Ct. 503, 53 L. Ed. 816. 

The locks being specifically covered by valid claims, the supplying 
of such parts by the défendant, without the complainant's consent, 
whatever the purpose of their manufacture and sale or the use made 
of them by the purchaser, constitutes a direct infringement. But even 
if the locks were not protected by separate claims, and the patentee's 
rights therein were limited to them as éléments of his combination de- 
vice, as the défendant contends, the supplying of such locks by défend- 
ant could not, on the facts of this case, be justilred on the ground of 
repairs. The parts supplied by the défendant are not strictly repairs. 
The défendant does not actually repair a defective part; it supplies 
new parts to railroad companies in advance of the actual need thereof. 
It is said that ra.ilroad economy requires that, at différent points along 
the railways, supplies of the several parts of the différent types of 
coupler in use be kept to replace, as occasion shall requi-re, those that 
may become broken, defective, or lost. 

Car couplers are subjected to severe treatment, and, though made 
with a view of sustaining heavy shocks and strains, are bound to 
be injured in some of their parts. The brunt bf the shock in coupling 
is undoubtedly borne by the knuckle, and, in the jolting and pulling 
which takes place in the continued movement of the cars, it is subjected 
to the greater strain. This is larger and heavier than the lock, 
which must be made small enough to enter and operate in the chamber 
or recess back of the knuckle head, and in -which the knuckle tail 
opérâtes. The lock is less likely to become defective than the knuckle, 
and, save for the eye where the link is attached, is practically im- 
breakable. The chain or link attached to such locks, used for lift- 
ing them, is the lighter and more fragile, and is exposed to external 
injuries, and as a necessary resuit is the more easily injured. The 
injury to the links is the more fréquent cause of the replacement of 
the lock, for the reason that it serves the interests of the railroads 
better, at the time a substitution is necessary, to substitute for the 
good lock with a defective link a new chain with an attached new 



NATIONAL M. CASTIlfG CO. V. AMEKICAN STEEL FOtTNDBIES. 641 

lock. As a resuit, many new locks are put in opération while the 
old ones which they replace are in perfect serviceable condition. 
Such a replacement is not a repair of the lock. Thèse locks with the 
defective links are subsequently sent to the repair shop, and such de- 
fective parts repaired or replaced. 

It is obvious that in the case of substituted locks and links, where 
the links only hâve been injured, no repairs are necessary to the locks, 
and that, wiien the defective links bave been repaired or replaced, 
the Company bas an additional lock for each one purchasedi of the 
complainant; whereas, in case of repair or replacement anthorized 
by the implied license, no greater number than that furnished by 
complainant would belong to the user. 

If this method of furnishing supplies should be extended to other 
parts of the coupler, a duplication of complète couplers could be ob- 
tained without resorting to the patentée. Coupler heads and knuckles, 
as well as locks and lifting links, couldi be purchased from others 
than the (complainant under the guise of having repair parts in stock, 
and to the extent that the replaced parts were subject to repair, the 
railroads, by assembling such repaired parts would hâve such dupli- 
cated car couplers to put in service. Such a resuit is manifestly in 
opposition to the principle upon which the license to repair rests. 
This right is for the purpose of maintaining the patented article in 
the service intended by its purchase, and not to obtain duplicates. 
The right of one, other than the patentée, furnishing repair parts of 
a patented combination, can be no greater than that of the user, and 
he is bound to see that no other use of such parts is made than that 
authorized by the user's license. Thomson-Houston Elect. Co. v. 
Ohio Brass Co. et al., 80 Fed. 712, 26 C. C. A. 107. If it is neces- 
sary to facilitate the movement of cars that the railroads be permitted 
to so substitute locks with attached links, though only the link is de- 
fective, and for such purpose to keep on hand at différent points a 
stock of such locks with attached links — and this would seem to be 
necessary — such locks should be obtained from the complainant. This 
requirement would protect the patentée in bis monopoly without in- 
jury to the purchasers' license to repair, for the latter would still bave 
the right to repair the parts thus substituted 

Whether we measure the rights of the parties in respect to sup- 
plying the Climax locks by the claims which cover this feature sep- 
arately, or by considering such lock merely as an élément of the 
combin,ation device, the resuit is infringement. By t-.e former the 
infringement is direct; by the latter, contributory. The direct in- 
fringement is the more serions, and calls for a more far-reaching 
remedy, as that exists regardless of the purpose of the manufacture 
and sale of such locks or the use made of them. 

The complainant is therefore entitled to the usual decree for in- 
junction and account as to claim 11 of patent 728,049 and claim 8 of 
patent 738,182. 
182 F.— 41 
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AMBRIOAN STOKEK CO. v. UNDERFEED STOKER CO. 0331 
AMERICA et al. 

(Circuit Court, W. D. Pennsylvanla. October 2T, 1910.) 

No. 10. 

1. Courts (§ 20S*) — Suits fob Infbinqkmïnt oï Patent— JuEisDicTroN and 

Venue. 

Under Act March 3, 1897, C. 395, 29 Stat. 695 (U. S. Conip. St 1901, p. 
688), whlch provicies tliat in sults for infrlngement the Circuit Courts 
Bhall hâve jurisdiction in the district of which the défendant is an inhab- 
ItiUit or In any district in which the défendant shall hâve comœltted acts 
of infrlngement and hnve a regular and established place of business, a 
court has jurisdiction in a district where défendant has an established 
place of business from whlch It sold the alleged infringing articles, and 
in which it also asseinbled the différent parts of such articles. 

[Ed. Note.— I''or other cases, eee Courts, Cent. Dig. §§ 80G, 807, 800; 
Dec. Dig. § 2(58.*] 

2. Patents (§ 210*) — Tmplied tJCEnsE— Relation of Paeties. 

The fact that the patentée of a furnace was at the time président of a 
corporation engaged in rnuking furnaces cloes not entitle the company to 
the right to use the invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. Il 301, 302; Dec. 
Dig. § 210.» 

Right to inventions as between employer and employa, eee note to 
Pressed Steel Car Co. v. Hansen, 71 a O. A. 221.] 

5. Patents (§ 240*)— Construction — Equivausnts— Improvement Patents. 

A patentée of an Improvement on a prlor combination by addlng thereto 
a single new élément is not entitled to clalm équivalents to the same ex- 
tent as the patentée of the original combination. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. S 379; Dec. Dig. § 
240.*] 

6. Patents (§ 234*) — Infbinoement— Identitt of Form. 

A structure may be wlthlu the letter of a patent and stlll not be an In- 
frlngement, where it opérâtes on a différent princlple and Is Intended for 
a différent purpose. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 370-SSl; Dec. 
Dîg. I 234.*] 

K Patents (§ 328*) — Validitt and Infkingement— Unoerfeed E^ctbnace. 

The Garden patent, No. 648,251, for an underfeed furnace, is for an Im- 
provement on the furnace of the Jones patent, No. 470,052, which consista 
of entlrely coverlng or seallng the graté space between the sldes of the 
fuel conduit and the side walls of the furnace for the purpose of prevent- 
Ing the admission of air è.xcept through the air openings wlthin or adja- 
cent to the conduit. It wus not anticipated, and the invention waS novel 
and useful; but it camiot be broadened to cover a furnace wherein the 
grates at the sides of the conduit are only partially covered. As so con- 
strued, held not Intrlnged. 

In Equity. Suit by the American Stoker Company against tlie Un- 
derfeed Stoker Company of America and David Hunter, Jr. Decree 
for défendants. 

H. C. Lord, for complainant. 

Walter H. Chamberlin and Frederick P. Fish, for défendants. 

•For other casea see Bame topic & § jiUMjjKii In Dec. it Am. Digs. 1S07 to date^ & Rep'r Inde.tes 
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YOUNG, District Judge. This is a suit in equity by the American 
Stoker Company for the infringement of letters patent to James Gar- 
den, April M, 1900, No. 648,251, and is for an improvement of the 
Jones patent. No. 470,052. There are some preliminary questions nec- 
essary to the complainant's prima facie case which should be disposed 
of before taking up the question of infringement. 

The first is the question of jurisdiction. The complainant, the 
American Stoker Company, is a corporation organized and existing 
under the laws of the state of New York, and, of the défendants, the 
Underfeed Stoker Company is a corporation organized and existing 
under the laws of the state of New Jersey, having its place of business 
in Chicago, and the other défendant, David Hunter, Jr., is a résident of 
the Western district of Pennsylvania. The answer admits the place of 
résidence of the individual. The évidence shows that the défendant 
corporation maintained an office in the city of Pittsburgh in the West- 
ern district of Pennsylvania since the summer of 1893. The évidence 
also shows that the défendant corporation sold for delivery in the city 
of Pittsburgh, the property to remain in vendor until accepted, the 
devices which were claimed to infringe the complainant's patent, as- 
sembled the différent parts of thèse devices in the Western district of 
Pennsylvania, and thus not only did business there by way of sale, but 
in some sensé and to some extent manufactured in that district. There 
has been a gênerai appearance for the défendant, and, while this in 
some circuits is a waiver of jurisdiction, this rule has not obtained in 
this circuit, as indicated in Gray v. Grinberg, 159 Fed. 138, 8G C. C. 
A. 328. The rule covering jurisdiction is laid down in Westinghouse 
Electric & Manufacturing Company v. Stanley Electric Manufactur- 
ing Company (C. C.) 116 Fed. 641, where Judge Lacombe says: 

"The act of Mareh 3, 1897 [Act March 3, 1897, c. 395, 29 Stat. 695 (tJ. S. 
Oomp. St. 1901, p. 588)], provides that In sults brought for iufrlngement of 
patent the Circuit Courts shall hâve jurisdiction In the district of which de- 
fendant Is an Inhabltant, or in any district In which the défendant shall hâve 
committed acts of infringement, and hâve a regular and establlshed place of 
business. The défendant company is a New Jersey corporation ; therefore 
it Is not an inhabitant of the Southern district of New Yorlc. It has a regular 
and establlshed place of business hère ; but, in order to niaintaln its right to 
the relief prayed for froni this court, complainant must show clearly the com- 
mission by défendant company of acts of infringement hère." 

The évidence in this case shows that the défendant had an estab- 
lished place of businesss within the district at the time suit was brought 
and has committed acts of infringement within this district. This 
court, therefore, has jurisdiction of the case. 

The second is the question of title. The testimony very clearly and 
conclusively shows that the patent obtained by James Garden by dif- 
férent assignments finally came into the ownership of the American 
Stoker Company, the complainant. I must therefore conclude that the 
jurisdiction was in this court to entertain the suit, and that the owner- 
ship of letters patent is established. 

Another question preliminary to the décision of the case is the ques- 
tion of the admission of certain évidence; it being claimed on the part 
of défendant that certain évidence introduced by the complainant was 
not rebuttal, and the counter charge made on the part of complainant 
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that certain évidence introduced by défendant was not surrebuttal. 
Perhaps objections might be niade to the admission of much of the 
testimony becatise not strictly rebuttal or surrebuttal ; but I am in- 
clined to admit the testimony for the reason that, after ail the testi- 
mony almost of the case had been taken, complainant aniended its bill, 
which necessitated an amendment of the défendants' answer and re- 
quired the fetaking of ail the évidence in the case. Counsel for the re- 
spective parties naturally supplemented their évidence already taken 
and probably did so without regard to order. The case having been 
reopened, I do not feel that it would be just in this case; to draw the 
line closely as to whether or not the évidence was rebuttal or surre- 
buttal, but will consider ail the évidence in the case. This disposes 
of ail the preliminary questions. 

In order to make out a prima facie case, it became necessary for the 
complainant to prove what the Garden patent covers and its infringe- 
ment by the défendants. This must be determined by the construction 
of the claim,s, of which there are three, as follows : 

"1. A sealed or grateless underfeed funiace in which Is combined a fuel con- 
duit adapted to feed the fuel from beneath, means for introduclng the fuel 
thereto, air openings within or in operative proximity to said conduit, means 
for forcing air into the furnace through said openings, laterally projectlng 
sealed or air-tight ledges over which the fuel may spread and be consuuied 
when foreed upwardly through the conduit, and means for preventlng the ad- 
mission of air except through said air openings within or adjacent to the con- 
duit, whereby air may be introduced uuder pressure, a backward flow of gases 
prevented and combustion iusured, substantially as set forth. , 

"2. The combination with a furnace of the class described, of an underfeed 
conduit, means for introduclng fuel thereto, means for introduclng a blast of 
air to openings adjacent to the conduit, and dead-plates forrning laterally- 
projecting air-tight ledges for the réception and support of the fuel, sub- 
stantially as set forth. 

"3. The combination with a furnace of an underfeed conduit, means for in- 
troduclng a blast of air to openings adjacent to the conduit, the bpttom of 
said furnace being eçtirely closed ad.iacent to the sldes of said conduit." 

While we may not look to the spécification for the purpose of en- 
larging the claims, we may look to it for the purpose of learning ex- 
actly what the applicant intended to hâve patented as set out in bis 
claims. In his spécification he says : , 

"The primary object of my invention is to so construct a furnace, in combina- 
tion with an underfeed mechanical stoker, that the air may be supplied to the 
furnace at the point Of combustion, while at the same time the gases formed 
may be prevented from returnlng or escaplng otherwise than through the 
flue or stack designed therefor." 

He further says: 

"As the air Is foreed Into the furnace through the means described, a back 
or downward pressure Is produced, which Is sufllclent to force the air and gas 
downward through the ordlnary grate heretofore employed and thence into 
the furnace room. This objectlonablè feature often becomes so serions as to 
destroy the grate bars in a few minutes, besides causing the escape of the 
noxious gases in such a way as to cause inconvenience. If not positive Injury, 
to the attendants. In order to obviate this objection, I hâve in my improved 
construction dispensed with the usual grate, and in lieu thereof I hâve sealed 
or closed the space occupied thereby, preferably by placlng upon each side of 
the tuyères a dead-plate, U P, which serve to strengthen the plate, while those 
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■upon tlie top permit a sufficient amount of ashes to accumulate to proteet the 
plates from the heat of the furnace." 

He f urther says : 

"In lieu of the cast métal dead-plates, the bottera of the furnace may be 
built up solidly wltb tire brick, except the air passages leading to the tuyères, 
thus leaving no opening eorrespoiiding to the usual ash pit beneath; but I 
I>refer the construction shown, as it may the more readily be repaired." 

He further says : 

"As a resuit of the construction described, it will be observed that the ilat 
ledge or shelf is formed upon each side of the conduit corresponding to the 
ordinary grate surface over which the fuel spreads as it is fed into the con- 
duits, and, as sufficient air is admitted through the tuyères to support combus- 
tion, the fuel is not only entirely oonsumed, but, as no air is admitted in the 
usual way through the front of the furnace, the tire may be more perfectly 
controlled." 

To fully understand the patent of Garden, it is necessary to view it 
in the Hght of the Jones patent, No. 470,052. The Jones patent is a 
fundamental one for an underfeed furnace, and as described and con- 
strued by Judge Brown, in Underfeed Stoker Company v. American 
Ship Windlass Co. (C. C.) 165 Fed. 65, is for, as described in claim 
6 of that patent : 

"A furnace provided with a fuel chamber or magazine, and provided with 
perforated pipes or tuyères connected with a riipe of an air-supplying appara- 
tus whèreby air is forced under pressure directly over said fuel chamber and 
under and through the burning coal, and with a device for forcing the fresti 
coal up into the tire, substantially as described." 

And as described in the ninth daim thereof : 

"A furnace provided with an upwardly-expanding chamber, closed at bottom 
and sides, having connection with an air-;sapnlying apparatus at or near its 
top wbereby the fresli or green fu.el Is confined while air is being forced first 
over the top of the fresh fuel below the niass of burning fuel and through the 
burning fuel, in combination with a device for forcing fresh fuel up Into the 
burning fuel, substantially as described." 

It will thus appear, by comparison of the claims of the Garden pat- 
ent with the Jones patent, that the Garden patent was for an improve- 
ment upon the Jones patent. The éléments making up the Jones pat- 
ent were used by Garden, and the new feature claimed by him is the 
total covering of the grate space between the sides of the fuel maga- 
zine or conduit and the side walls of the furnace for the purpose of 
"preventing the admission of air except through the air openings with- 
in or adjacent to the conduit, whereby air may be introduced under 
pressure, the backflow of gases prevented, and combustion insured." 
He takes the combination of the Jones patent with ail of its éléments 
and attempts to make a new combination by the introduction of what 
he claims is a new élément, viz., the covering of the grate space for 
the purposes described. Considering then the claims of the Garden 
patent in the light of the spécification, and aided by an understanding 
of the Jones patent, we conclude that the Garden patent is to be con- 
sidered as : 

"A sealed or grateless furnace having sealed or air-tight ledges laterally 
projecting from the conduit, with means for preventing the admission of air. 
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except through air opeiilngs wlthlti or adjacent to the conduits, so that air 
may be Introduced undei- pressure and a backflow of gases prevented and com- 
bustion Insured." 

The construction now asked for claims 3 and 3 would hâve the ef- 
fect of broadening the appHcant's invention so as to cover a furnace 
wherein the grates at the side of the conduit were only partially cov- 
ered. Thèse claims, in the light of the spécification, which indicates a 
sealed furnace, the entire grate space between the conduit and the side 
wall being covered so as to prevent any backflow of gas and so as to 
prevent any admission of air through the grates, cannot be so con- 
strued. It is so apparent by the apt language of the spécification that 
the applicant was seeking to obtain a patent for a sealed furnace, which 
would prevent either the backflow of the smoke and gas or the upflow 
of air from the ash box, that to construe thèse claims as claims for the 
partially covered grate space which would not prevent either the down- 
flow of gas or the upflow of air, except in so far as the accumulation 
of ashes might do so, would be a contradiction not only of the inten- 
tion of the applicant, as stated at length in his spécification, but also 
a contradiction of his first claim. 

James Burke, an expert called by complainant, interpréts the sec- 
ond and third claims as covering a sealed furnace just as claim 1 does. 
In his testimony, on page 58 of complainant's record, he says : 

'•ïhe problem was to overconie tbese serious objections, which was solved 
by dispensing with tlie usual grate and introduclug means for sealing the space 
usually occupied by grat<;S. One means of carrying this out, described and 
shown, is by placing a dead-plate, referred to as '1,' upon each side of the 
tuyères. ïhese dead-plates are supported on suitable flanges or lugs, or any 
suitable supports, and form closed ledges or shelves, extending from each side 
of the conduit towards the sldes of the furnace, forming latéral supports ex- 
tending from the upper part of the retort, and upon which the burnlng fuel 
spreads. As thèse dead-plates fonn closed structures, the air and gas is pre- 
vented from passlng downwardly through them. 

"The patent descrlbes another method of accompllshlng the sealing, by build- 
ing up the bottom of the furnace solidly, with flre brick, except the air pas- 
sages leading to the tuyères. In which case this solid structure, which would 
extend laterally from the upper part of the conduit towards the sides of the 
furnace, would be used instead of the dead-plates. 

"It will be seen that by the introduction of the dead-plates forming latéral 
shelves, or by building up a solid structure from the bottom of the furnace, 
the air and gas Is prevented from coming downwards, as It cannot fîow through 
the dead-plates or solid structure, and that the objectionable feature and bad 
results from the downward flow of the gas bas thus been overcome." 

In claims 1 and 2 the sealing, in order to prevent the downflow of 
gas, was efïected by "laterally projecting sealed air-tight ledges," and 
in claim 3 by the bottom of the furnace being entirely closed adjacent 
to the sides of the conduit. Thèse are interpreted by Burke, as to claims 
l and 2, in his testimony, on page 59 of complainant's record, where he 
says: 

"The sealing of the furnace by the dead-plates forms means for preventing 
the admission of air except through said openings withln or adjacent to the 
conduit, thus permitting of the air being introduced under pressure, whicii 
pressure is produced by the suitable fiin referred to. The sealing of the bot- 
tom of the furnace, and the use of the dead-plate, brings about the condition 
that a backflow of gas is prevented. The supplying of tlie air through the 
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oijening 'U', and causlng it to flow at the desired place for proper combustion, 
results in the condition of combustion assured." 

And as to claim 3, on page 60, where he says : 

"The spécification describes the plan of building up the bottoni of the fur- 
nace solidly with fii'e brick, exceptins; the air pas.sa<res leading to the tuyères, 
tbus forniing the condition of the liottom of said fnrnace being entirely closed 
adjacent to the sides of said conduit." 

I am of opinion that this interprétation is more sonnd and consistent 
with the spécifications and claims of the patent than the interprétation 
subsequently sought to be placed upon the claims by the witness Bail, 
called as an expert by the complainant six months after Burke had 
testified. On page 201 of complainant's record, we tind the testimony 
of this witness, as follows : 

"Q. 7. If I understand you correctly. y on are of the opinion (bat the struc- 
ture deflned by the first claim of the patent In suit is one in vvhicU the grate 
surfaces are entirely sealed, so as to jirevent tbe admission of air except 
through the tuyères, wliile the second claim describes ci' includes structure in 
which the air-tight ledges adjacent to the l'etort do not extend to the slde 
walls, or, in other words. a structure in Avhich there is an air opening along 
the side walls. Ko far as combustion is coiicerned. is the efliciency of the fnr- 
nace increased or diminished liy reason of the opening near tbe side wall, as 
distinguished from a furnace in which the entire grates iire sealed? (Question 
is objected to as calling for new évidence not proper in rebuttal.) A. My un- 
derstandlng of the first and second claims, in regard to the ledges or dead- 
plates, is the same as you hâve described in your question." 

I am therefore clearly of opinion that James Garden's patent cov- 
ers a sealed furnace as described in claim 1, and that daim 2 is iden- 
tical with claim 1, and that claim 3 covers the same thing accomplished 
in a différent way, viz., by sealing up the ash box between the side 
walls and air passages adjacent to the conduit. Ail the claims cover a 
sealed furnace and do not include the partial covering of the space be- 
tween the conduit and the side walls. 

His invention is to construct a furnace in combination with an un- 
derfeed mechanical stoker so that the air may be furnished at the 
point of combustion within or adjacent to the conduit. The furnace 
so sealed is to prevent any upflow of air from beneath the furnace and 
any backflow of gas from the furnace during the combustion. 

The date of the patent, unless there is évidence to carry it back, is of 
October 20, 1894. Counsel for complainant sought to carry it back to 
the date of the installation upon the tug Ewing in September, 1893. 
We hâve searched the évidence in this case thoroughly to détermine 
whether complainant bas established any earlier date than the date of 
his application, and we find in the évidence that prior to his applica- 
tion, in September, 1893, he experimentally sealed the entire grate space 
upon the tug Ewing, but upon the tug Perfection later, in February, 
1894, he removed the grates and filled the space with brick and clay. 
His own évidence is corroborated by that of Johnson and CarroU and 
is sufficient to satisfy us that his intention was to cover the entire grate 
surface for the purpose of preventing the upflow of air or downflow 
of gas. The date of the Garden patent is carried back in our opinion 
to not later than February, 1894. Walker on Patents, § 70. 

The next question is one of infringement. This is the important 
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question in this case and must be viewed in the light of the pleadings 
and évidence as determining exactly whether or net the défendant has 
infringed the complainant's patent. The complainant in its bill has 
alleged that the défendant corporation has made and sold within the 
Western district of Pennsylvania, and elsewhere, furnaces which are 
an infringement upon its patent. To this the défendant has repUed 
in its answer the following défenses : That the défendant corporation 
has a license to manufacture and sell under the Garden patent; that 
the patent is inoperative, lacked novelty and utihty, and was anticipated 
by other patents ; that it was in use before the granting of complain- 
ant's patent and before his alleged discovery ; that furnaces such as 
described by complainant were well known in the prior art; that the 
complainant has been guilty of lâches, and therefore is not entitled to 
relief; and that défendant has not infringed complainant's patent. 
Thèse must be disposed of in their order. 

First, as.to' the license alleged by défendant corporation: In the 
def endant's answer it allèges an iinplied license in the Jogada Furnace 
Company to practice the invention, and that the défendant corpora- 
tion, being the successor to the rights of the Jogada Furnace Com- 
pany, has likewise the right to practice the invention, and that the 
complainant is thereby estopped from asserting this patent against it. 

It appears from the évidence that James Garden, the patentée, was 
the président of the Jogada Furnace Company, and it was during his 
incumbency of that office that he claims to hâve discovered and sub- 
sequently applied for the invention in question. The défendants con- 
tend that by virtue of his relations to that company the Jogada Fur- 
nace Company was entitled to the right to use the invention, and that 
the défendant corporation, as successor to that company, would bave 
the same right. The évidence in the case does not satisfy us that any 
such right existed in the Jogada Furnace Company. We find nothing 
in the évidence tending to show that Garden, as président, of the com- 
pany, owed any duty to the Jogada Furnace Company to give it the 
benefit of any discoveries that he might make. The relation of em- 
ployer and employé did not exist between the Jogada Furnace Com- 
pany and James Garden. Even if it did exist, that would not be sufïi- 
cient unless there was évidence of a contract to assign. This was ruled 
in Pressed Steel Car Company v. Hansen (C. C.) 138 Fed. 444, where 
Jud;ge Buffington said : 

"The law applicable to tlils case falls witMn a narrow compass. The obli- 
gation of an employé to assign to an employer an invention made in the course 
of his employment does not arise from the existence of the relation of employé 
and employer alone, but there must be in addition a contract to assign." 

The matter set up in the answer therefore, if provedi, would not 
be a defect in complainant's title, nor be an estoppel in this case. 

As to the inoperativeness of the patent: The patent having been 
duly granted, a presumption arises in its favor, and the burden would 
be upon the défendants to show that it was inoperative. The rights of 
the patentée for the purpose for which it was designed, together with 
the testimony showing that it successfully accomplished the purposes, 
in the absence of any évidence on the part of the défendants to show 
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that it was inoperative, clearly satisfàes me that the défendants hâve 
not made ont their case, and that this défense is not available. 

As to novehy: A patent must be new and useful. I can find noth- 
ing in the évidence anywhere indicating that thèse improvements in 
the making of underfeed furnaces for the purposes set ont in the Gar- 
den patent had ever been attempted, much less accomphshed, prior to 
the discovery by this patentée. The évidence clearly indicates that pre- 
viously to this invention there was trouble, and a serions one, found in 
operating the furnaces under the Jones patent, because of the tendiency 
of the gases and smoke during combustion to be driven back into the 
ash pit and so into the engine room. The discovery that this could bé 
overcome by covering the side grates was certainly altogether new. 

As to the utility: As we hâve said, the évidence discloses that the 
defect in the Jones furnace, because of the backfîow of gas, was very 
serions. It was found in using the furnace on the tug Ewing and on 
the tug Perfection, and wherever the furnace was used, that there was 
a decided tendency of the gases to flow back. The device was a simple 
one, but nevertheless vi'as a useful one, because it was impossible to 
use the furnace unless provision was made to prevent this backflow. 
At the same time, the évidence discloses that the prévention of air from 
passing up through the grates and thereby cooling the furnace and in- 
terfering with the proper combustion was a serious trouble which this 
invention sought to prevent and which -it did effectually prevent. The 
patent was clearly not lacking in utility. 

As to anticipation: I hâve searchecl the patents set ont in défend- 
ants' answer and offered in évidence, and we fail to find in any of them 
anything that would indicate that the defects in the Jones furnace or 
in any other underfeed furnace, so far as relates to the backflow of 
gas and the interférence with combustion by the upflow of air, had 
been considered. None of thèse patents discloses any such defect, or 
attempt to remedy such defects. 

As to prior use: The only évidence of prior use that we find in 
the évidence is an alleged use of partial dead-plates at San Francisco 
in 1891, and by Frazer & Chalmers in Chicago in 1893, and Swift & 
Co. later, the latter for the purpose of preventing the burning out of 
grate bars. The burden is upon the défendants to show this prior use. 
The only évidence of the use of dead-plates in 1891 is the testimony 
of Jones, and that not for the purpose set out in the patent. His tes- 
timony is found on page 28 of défendants' record : 

"On the outer side of thèse air iiipes or tuyères were placed two dead-plates 
extending the whole length of the furnace. The spaces hetween thèse dead- 
plates aud the furnace walls were fllled with grate bars. The furnace fronts 
were provlded with flre door-s over the grate hars and closenfittlng doors in the 
ash plts under the grate bars. The retort or conduit belng practically air 
tight, the ash-plt doors belng a close, tight fit, there was no means of Intro- 
duclng air into this furnace only through the tuyère pipes above mentloned, 
w'hen the stoker was in opération. The grate bars were further rendered 
practically air tight by the accumulation of slag, ashes, and other débris over 
them when the stoker was in opération." 

It will be seen that this was neither the use of dead-plates covering 
entirely the grates nor the closing of the space by brick and cément, 
as was done by complainant. The rule as to the burden of proof of 
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prior use îs that it must be shown beyond a reasonable doubt. The tes- 
timony of the witness as to the use at Portland in 1891 and at Chicago 
in 1893 does not satisfy us beyond a reasonable doubt, in fact, does 
not satisfy me at ail, oiÉ the prior use of dead-plates for the purposes 
set forth in the Garden clainis. It is very clear from the évidence that 
ail that had been donc there was that when holes were burned in the 
grate they were covered up to prevent the ashes from falling into the 
ash pit. There was nothing whatever to indicate that the trouble aris- 
ing from the backflow of the gas, or the upfiow of the air, was intended 
other than as a cover for the holes burned in the grates. The évidence 
is altogether unconvincing and unsatisfactory on this point. 

As to the prior art: I do not find in the évidence, considering that 
the burden is upon the défendant to establish the use of such furnaces 
prior to the alleged discovery and invention of the patentée, sufficient 
to satisfy me that such furnaces were in actual use. There is no doubt 
that furnaces such as the Colton used dtead-plates at the side of the 
conduit ; but there is nothing to indicate that thèse were for the pur- 
pose for which dead-plates are placed in the furnaces of the Garden 
patent. 

Regarding lâches: This défense, I think, is not sustained by the 
évidence. The Garden patent was granted April 24, 1900. On Sep- 
tember 18, 1902, the patent having been purchased by Dulles, Peobody 
& Peobody, Mr. Dulles, representing the American Stoker Company, 
the complainant, notified the Underfeed Stoker Company, the défend- 
ant, of their ownership of the patent, and afterwards notice was sent 
out by the attorneys for the complainant, notifying ail the infringers, 
and in May, 1903, Mr. Arthur J. Baldwin communicated with the Un- 
derfeed Stoker Company, calling their attention to the infringement of 
the patent by that company. The bill was filed in July, 1906; it ap- 
pearing that in the meantime the complainant was not in a position to 
prosecute its remédies against the infringers. 

As to the infringement by défendants: This is the real défense set 
tip by the défendants, and nearly ail the testimony, covering many 
pages, was taken for this purpose. 

The défendants' ground of défense as to noninfrtngement is that 
while they use a sealed f urnace covering the entire space between the 
conduit and side walls, which efifectually prevents the downflow of 
gâS or the upflow of air, yet they claim that their purpose in so using 
it is not to prevent the downflow of gas, but for the purpose of using 
the space underneath the furnace as a réservoir into which air may be 
forced under pressure, thus cooling the dead-plates and also heating 
the air, so that when it is conducted through the tuyères into the rés- 
ervoir the air will be in such a condition as to insure perfect com- 
bustion. 

To properly consider this défense, it is necessary to clearly under- 
stand just what Garden accomplished and what the défendants hâve 
done. The Jones patent. No. 470,052, as may be seen, was for: 

"1. A furnace provided with a fuel opeuing below the Une of the fire, a sup- 
portlng bottom for the fuel withln the fire chamber sloping upward and back- 
ward from the supply-opening and having flaring sides which, with the bottom 
and the furnace wall, form a chamber or magazine for the fresh or green fuel 
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(lirectly under the means for supplylng air for promoting combustion, and 
a forcing means entering througlî the wall of the furnace whereby tUe fuel 
niay be forced up into the tire through the openlng at the lower end of the 
sloping bottoni of the magazine, said sloping bottom forming a support for the 
fuel independent of the position of the feeding mechanisin, substantlally as 
described." 

This furnace Garden took, using every élément of it, but either cov- 
ering the side grates with dead-plates or sealing up the space in the 
ash box from the air passages to the side walls. Thèse air passages, 
as described by him in his drawings and specilîcations, consist of : 

"Upon eaeh side of the fuel conduit is an air ehamber, 1 (better shown in 
Fig. 2), the two uniting at the front in a comnion passageway, j, which is 
connected in turu with a suitable fan or air compressor. Openings are fortned 
lu the top of the casing, Into whlch are fitted a séries of removable tuyères, 
k, leaving an outlet opening, U, the construction of which and the nianner of 
securing the sanie in place are well known. By means of this device air niay 
lie forced into and thoroughly mixed with tlie fresh fuel at the point of com- 
bustion." 

We bave then a furnace as patented by Jones and improved by Gar- 
den by taking ail the éléments of the Jones patent and adding thereto 
the single and new élément of making the furnace a sealed one in the 
manner described. His patent, being for a combination of old éléments 
with a single new élément, does not entitle him to claim équivalents to 
the same extent as if it were a pioneer or original patent. This the 
fédéral courts bave many times decided. In Cimiotti Unhairing Com- 
pany V. American Fur Refining Company, 198 U. S. 399, 35 Sup. Ct. 
697, 49 L. Ed. 1100, Mr. Justice Day recognizes this principle, and 
speaking for the court, said : 

"In determining the construction to be given to the claim in suit, whlch is 
alleged to be infringed. it is necessary to hâve in niind the nature of this pat- 
ent, its character as a pioneer Invention or otherwise, and the state of the art 
at the time when the invention was made. It is well settled that a greater 
degree of liberality and a wider range of ecpiivalents are permitted where the 
patent is of a pioneer character than when the invention is slmply an iinprove- 
iiient, niaybe the last and successful step, in the art theretofore partially de- 
veloped by other inventors in the same field." 

It was also said in Continental Paper Bag Co. v. Eastern Paper 
Bag Ce, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122: 

"We do not think it necessary to follow counsel for petitioner in his revlew 
of other cases which, be urges, snstiiin his contention. The right vlew is ex- 
pressed in Miller v. Eagle Manufacturlng Company, 151 U. S. 180, 207 [14 
«up. Ct. 310, 318 (38 I,. Kd. 121)]. as follows: 'The range of équivalents dé- 
pends upon the extent and nattu'e of tbe invention. If the invention is broad 
and priniary in its character, the range of eciuivalents will be corresjiondlngly 
broad, under the libéral construction \\ hich the courts give to such inventions.' 
And this was what was decided in Kokomo Fence Machine Case, supra [18!) 
U. S. 8, 23 Sup. Ct. 521, 47 Tj. Kd. 689|, and Computing Scale Co. v. Automatic 
Scale Co., 204 U. S. «05) [27 Sup. Ct. 307, 51 K Ed. 645]. It is from the second 
of thèse cases, as we bave seeu, that the citation is made which, petitioner 
contends, the point of law upon which Infringement dépends is formulated; 
b.ut it was said in that case: 'It is well settled that a greater degree of liber- 
ality and a wider range of équivalents are permitted wbere the patent is of 
a pioneer character tlian wlien the Invention is slmply an iniprovement, may- 
lie the last and successful step, in the art theretofore partially developed by 
other inventors in the same field.' It is manifest, therefore, that it was not 
meant to décide that only pioneer patents are entitled to invoke the doctrine 
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of équivalents, but that It was decided that the range of équivalents dépends 
upon and varies with the degree of invention. See Ives et al. v. Hamllton, Ex- 
écuter, 92 U. S. 426 m L- Kd- 494] ; Hoyt v. Horne, 14.5 U. S. 302 [12 Sup. Ct. 
922, 3a L. Ed. 713] ; Deering v. Winona Harvester Works, 155 U. S. 286 [15 
Sup. Ct. 118, 39 L. Ed. 153] ; Walker on Patents, § 3G2 ; Ilobinson ou Patents, 
§ 258." 

The covering of the grates for the purpose of preventing the down- 
flow of gas was, as we hâve seen, only an improvement upon the Jones 
patent. It follows, then, that the Garden patent can only hâve, under 
the doctrine of "mechanical équivalents," such a range as its degree 
of invention entitles it to hâve. The improvement was narrow. For- 
mer patents, such as Colton's, No. 475,203, show dead-plates as in 
Fig. 2 of the drawing of that patent, and the Jones patent, No. 470,053, 
which in its spécification states that: 

"It will be iinderstood that the side grates I are not depended upon for the 
supply of air to carry on combustion, and therefore the ashes and other débris 
may be allowed to pile over upon them to auy reasonable depth." 

The évidence also shows that Jones in 1891, at Portland, Or., and 
others at Frazer & Chalmers in 1893, parti ally covered the side grates 
to prevent their burning out entirely. While, therefore, Garden was 
the first to entirely cover the side grates so as to seal the furnace for 
the purpose of preventing the downflow of gas and the admission of 
air to the fire box, except through the tuyère openings, his invention 
was a narrow one,' and the interprétation of his claim will be limited to 
such infringement as clearly appears to be the use of his invention 
to accomplish the resuit which he accomplished; but if the character 
of defendant's alleged infringing machine is radically différent from 
that of Garden's, performing an additional function and one unknown 
to or unclaimed by, or not clearly a mechanical équivalent of, the Gar- 
den patent, then the défendant may be held not to hâve inf ringed. 

The évidence conclusively shows that the furnace manufactured by 
the défendant is identical with the furnace covered by the Jones pat- 
ent, No. 470,052 ; the Roe patent. No. 566,871 ; the Roe patent, No. 
595,837; and the Daley patent, No. 644,664. We need only concern 
ourselves about the Daley patent, as the Jones patent was the pioneer 
patent and the Roe patents only improvements thereof as to the feed- 
ing device. The Daley patent is well described by Judge Brown in 
the case of Underfeed Stoker Company v. American Ship Windlass 
Co. (C. C.) 165 Fed. 65, 77, where he says: 

"Daley substituted for the open grates at the sldes of the .Tones furnace, 
elosed plates ; renioved the tuy&re boxes, or ratlier removed the bottonis of 
the tuyère boxes, so that the space beneath the grates of Jones, which served 
as an ash pit, was converted into an air chamber. The resuit of this was that 
ail portions of the furnace subjected to beat were also subjected to the cooling 
of the air under pressure, thereby extracting the beat from the metnl and 
thereby warming the air before it was forced through the tuyère openings to 
the tire." 

The use of dead-plates, it will be seen, was for the purpose of seal- 
ing the furnace so that the whole space beneath the fire box, except 
that covered by the conduit, could be used as a réservoir into which the 
cool air might be forced for the purpose of performing the double func- 
tion of cooling the grate bars and walls and at the same time raising 
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the température of the air so that it would not enter the fire box of the 
furnace in any way except through the tuyères and in a condition so 
as not to cool the furnace and retard combustion. 

Let us now turn to the defendant's side and see what it did. The 
évidence shows that the furnace manufactured by défendant was, un- 
der the Jones patent, No. 470,053, the two Roe patents. Nos. 5GG,871 
and 595,837, and the Daley patent. No. 644,6G4, and that the defend- 
ant's furnace is made by dividing the whole furnace into two primary 
parts, the fire box and the space below the fuel-bearing surface. No 
air passages are used, as in the Garden patent; but the entire space 
beneath the fuel-bearing surface not occupied by the fuel conduit is 
used as a réservoir into which air is forced for the purpose of coohng 
the dead-plates upon which the fuel rests and, by extracting the beat 
from the dead-plates and side walls, warm the air so that when it en- 
ters the fire chamber it will not reduce the température and retard com- 
bustion. We bave then an entirely différent furnace from the one 
described by Garden. It is true dead-plates are used, and that the re- 
suit of their use is that the furnace becomes sealed and the gas does 
not flow down or the air escape upwards from the air box; but the 
new function which the défendant seeks to accomplish. is by the use 
of the entire space underneath as a réservoir. I cannot avoid the con- 
clusion that this was not an infringement of complainant's patent. 

I am of opinion that the case of Westinghouse v. Boyden Power 
Brake Co., 170 U. S. 537, 568, 18 Sup. Ct. 707, 722 (42 L. Ed. 1136), 
is authority for this conclusion. The court said: 

"But, even if it be conceded that the Boyden device corresponds with the 
letter of the Westinghouse claims, that does not settle concluslvely the ques- 
tion of infringement. We hâve repeatedly held that a charge of infringement 
is sometimes made out, though the letter of the claima be avoided. (Cases.) 
The converse is equally true. The patentée may brlng the défendant within 
the letter of his claims ; but if the latter has so far changed the principle of 
the device that the claims of the patent, llterally construed, hâve ceased to 
represent his actual invention, he is as llttle subject to be adjudged an In- 
fringer as one who has violated the letter of a statute has to be convicted, 
when he has done nothlng in conflict with its spirit and intent. 'An infringe- 
ment,' says Mr. .Justice Grier in Burr v. Duryee, 1 Wall. 531, 572 [17 L. Ed. 
650], 'involves substantial identity, whether that Identity be described by the 
ternis "same principle," same "modus operandi," or any other. * * * ' 
The argument used to show infringement assumes that every combination of 
devices in a machine which is used to produce the same effeet Is necessarily 
an équivalent for any other combination used for the same purpose. This 
is a flagrant abuse of the term 'équivalent.' " 

I am therefore of the opinion that the défendants bave not infringed 
complainant's patent, and that the bill must be dismissed, with costs. 
L,et a decree be drawn accordingly. 
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BRBOIN et al. v. NATIONAL METAL WEATHER STKIP CO. 

(Circuit Court, W. D. Pennsylvania. November 9, 1910.) 

No. 39, November Term, 1904. 

1. Patents (§ 318*)— Infbingembnt — Accounting— Manufacturer' s Profits. 

Tlie owners of a patent for a weather strlp, by granting to agents ex- 
clusive licenses to vise such strips in tlie equipinent of Windows in build- 
ings in certain territory, reservlng the right to manufacture and sell in 
such territory for other purposes, did not part wlth the right to recover 
the manufacturer's profit made by an infringer who made and sold the 
infringing strips in such territory. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 567 ; Dec. Dig. § 
318.* 

Accountlng by infringer for profits, see note to Brickill v. Mayor, etc., 
of City of New York, 50 O. G. A. 8.] 

2. Patents (§ 318*) — Suit foe Infbingement—Accountinq— Profits Becov- 

EBABLE— Exclusive Licensees—Practice— Parties. 

Where a part owner of a patent, who was also an exclusive licensee for 
the sale and use of the patented article In certain territory, joined with 
hls co-owners in a Mil for infrlngement, on a decree sustainlng the pat- 
ent, flndlng infrlngement and directing an accountlng, eomplalnants are 
entltled to recover on such accountlng ail the profits made by défendant 
by the sale of the Infringing article In such territory, those Inuring to the 
licensee as well as to the owners of the patent, although the licensee Is 
not formally joiued In such capacity and no claim in hls behalf as licensee 
Is speciflcally made In the blU, a gênerai prayer for an accountlng being 
sufficlent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § S67; Dec. Dig. § 
318.*] 

3. Patents (§ 319*) — Suit for Infringement—Accountinq— Damages— Sales 

TO Licensees — Trebi.e Damages. 

Where eomplalnants, who were owners of a patent and manufacturers 
of the patented article, granted exclusive licenses for certain territory to 
use the patented article, the licensees blndlng themselves to buy from 
them only, and défendant sollctted from such licensees orders for, and 
sold to them, an infringing article, eomplalnants are entltled to recover as 
damages for the Infrlngement, in addition to the profits made by défend- 
ant on such sales, the différence between such profits and the profits eom- 
plalnants would bave made If the licensees had purchased from them ; 
and, where It appears that défendant made false représentations to efCect 
the sales and induce the licensees to break their contracts, treble damages 
should be awarded. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 581, 582; Dec. 
Dig. § 319.*] 

4. Patents (§ 319*) — Suit for Infringement—Accounting— Damages for 

Sales Lost— Evidence of. 

In a suit for Infrlngement of a ploneer patent for an article of a partlc- 
nlar type, where eomplalnants were the sole manufacturers, and the in- 
fringer who had been their agent and had the advantage of knowlng 
thelr trade closely Imltated the patented article and sold at a reduced 
priée, and was thelr only competltor in the sale of such type, It is falr to 
assume that in ail probability eomplalnants would hâve made the sales 
made by défendant but for the infrlngement, and they are entltled to re- 
cover as damages the différence between the profits made by défendants 
on its sales and the profits whlch eomplalnants would hâve made on the 
same. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 580; Dec. Dig. § 
319.*] 

*For otiier cases see same topic & i NtTMB3:B in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by James Bredin and others against the National 
Métal Weather Strip Company. On exceptions to report of master 
appointed to state an account. Exceptions sustained. 

For opinions sustaining the patent in the Fourth Circuit, see Bre- 
din V. Solmson (C. C.) 132 Fed. 161, affirmed 136 Fed. 187, 69 C. 
C. A. 203 ; and in the Third Circuit, see Bredin v. National Weather 
Strip Company (C. C.) 147 Fed. 741, affirmed 157 Fed. 1003, 85 
C. C. A. 281. Aiso see opinion on accounting in Fourth Circuit, Bre- 
din V. Solmson (C. C.) 145 Fed. 944. 

The decree having been entered for an accounting, the case was 
referred, for that purpose, to W. S. Daizell, Esq., as master, who 
reported as follows : 

To the Honorable, the Judges of Said Court: 

Having been appointed master pro hac vice "to ascertain, talve, state and re- 
port to the court an account per foot of weather strip containlng the said 
pateuted Improveinent, niade and sold by it, the défendant, and also the gains, 
profits and advantages whicli it, the said défendant, has received or whlch 
hâve arisen or accrued to it froni the infringenient of the exclusive rights of 
the complainants by the manufacture and sale of the said invention and im- 
provements secured by the second and third claims of the said letters patent 
No. 424,905, and also an account of the damages suffered by the complainants 
tiy reason of the defendant's infringement of the said second and third claims 
of the said letters patent," I do respectfully report: 

The first hearing was held according to due notice at my office in the clty of 
Pittsburg, Pa., on the llth day of March, 1908, and at various dates thereafter 
to which adjournments were duly taken. At ail of thèse hearings there were 
présent the respective solicitors for the complainants and défendant, and the 
defendant's principal offlcer appeared with ail books and other records which 
he had for the purpose of enabling him to properly comply with your order. 
The accounting grows out of décisions in two separate cases, which Involved 
the patent referred to in the above decree appointing me as master. The ques- 
tion as to the valldity of the patent was flrst raised before the Circuit Court 
for the District of Maryland, Fourth Circuit, in the case of Bredin et al. v. 
Solmson, and reported in 132 Fed. 161, and that décision was sustained by 
the Circuit Court of Appeals for the Fourth Circuit, and is reported in V^r, 
Fed. 187, 69 C. C. A. 203. The case now directly before us was heard and de- 
cided by the Honorable R. W. Archbald, specially presiding, and Is reported 
in 147 Fed. 741, and that décision was affirmed by the Circuit Court of Appeals 
for the Third Circuit, and is reported In 157 Fed. 1003, 85 C. 0. A. 281. 

The complainants ask that they be allowed: (1) Profits made by the défend- 
ant through the manufacture and sale of the Infringlng métal weather strip, 
(2) damages suffered ' by the complainants, and (3) exeniplary damages, au- 
thorized by the fédéral statutes. In his brief, complainants' counsel sajs: 
"At the outset we would state that it wlll not be contended that the complaln- 
ant is eutitled to profits made by the défendant by the sale of the infringing 
material, and also the damages caused the complainant by the infringement ;" 
so that it wlll be understood that this accounting is made with that In view. 

It is contended that there are two separate clainiants, namely: The com- 
plainants as owners of the patent infringed, and the légal représentative of 
the estate of James Bredin, deceased, as licensee of the territory contained 
withln the western portion of the state of Pennsylvania. 

Facts. 

The complainants having acquii'ed tltle to the patent in question, known as 
the Sims patent, began In the year 1897 to manufacture and sell the weather 
strip covered by said patent. The business was conducted through a corpora- 
tion known as the Chamberlin Métal Weather Strip Company of Détroit, Slicb. 
That Company manufactured the weather strip and sold it to various agents 
or licensees located In the larger clties of the country. Thèse liceusees were, 
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under written contracts, given the sole right to sell tbe weatKer sti'ip within pre- 
scribed areas, and as I understand It, in sonie, if not in ail, cases the company 
received f rom such licensees a prescribed prlce for the privilège of selling the 
weather strip. The weather strlp was sold to thèse licensees at a flxed prlce, 
and they had the right to sell it at sucti price within their respective districts 
as to them might seem proper. Among thèse licensees was James Bredin, one 
of the original complainants, and now deceased. Ile held a license for a 
terrltory not specifically described to me, but consisting for ail practical pur- 
poses of the western half of the state of Pennsylvania. For some tiine prior 
to 1901, a gentleman by the name of S. P. Bricker, loeated In the city of Al- 
legheny, Pa., from time to tinie purchased varying (luantlties of the Chamber- 
lin strip for his own business. In June, 1001, 5Ir. Briclter having had incorjjo- 
rated a company under the laws of the state of Pennsylvania, known as the 
National Métal Weather Strip Company, began to do business with a principal 
office in the city of Allegheny, Pa. During his dealings with the Chamberlln 
Weather Strip Company, he became acquainted to a greater or less extent with 
the manner in which the Chamberlln Weather Strip Company conducted its 
business, and also knew to a greater or less extent where its licensees were 
loeated. Mr. Bricker began as soon as possible to compete with the Chamber- 
lln Weather Strip Company wherever such could be done. At that time the 
Chamberlln Company had licensees in something like 30 différent cities, and 
the National Métal Weather Strip Company endeavored to place a représenta- 
tive of its own in each of those places. There is no douht from the testimony 
that the Chamberlln Weather Strip Company knew of the existence of the 
National Métal Weather Strlp Company almost as soon as It began to do busi- 
ness. Mr. Bredin, in addition to being a llcensee and loeated in Pittsburg, was 
one of the owners of the patent, and therefore largely interested In the 
Chamberlln Weather Strip Company. 4 référence to the letters offered in 
évidence by the Chamberlln Weather Strip Company, and set forth at length 
in the record of the Maryland case, will show that the Chamberlln Company 
was iniportuned continually by, if not ail, at least a very large part of its 
licensees to protect rliein from the compétition of the National Métal Weather 
Strlp Company. Thèse letters prove how Intense the compétition was between 
the respective parties, and yet the Chamberlln Company seems to hâve been 
so well satisfled witli the ]}rogress it was makiug in building up a trade and 
sellicg its product that it did not make a move to restrain the défendant from 
an infringement of its patent rights until September, 1904, a period of tbree 
years and three months after the défendant had gone into the business. As 
to iust why the complainants, with the knowledge they had of the then clalmed 
infringement of the complainants' patent, should hâve flrst flled a bill in equity 
in Maryland against a mère agent of the défendant Isnot explained. The 
final decree in the suit against the National Métal Weather Strip Company was 
entered Mareh 8, 1905, so that the aceouuting period extends from June, 1901, 
to March 8, 1905. 

Findlngs. 

Flrst. I find that the total amount of weather strlp, hoth "National" and 
"Columbia," manufactured and sold by the défendant during the accounting 
period was 908,258% feet. Of thls total amount 65,566 feet consisted of the 
"Columbia" strlp. In the Pittsburg district, owned by James Bredin as llcen- 
see, there were manufactured and sold 295,065 feet. Within the Pittsburg 
district there were equipped 6,389 Windows. The défendant sold direct to the 
agent or llcensee of the complainants as follows: To Rooseler, Cleveland, 55,- 
134% feet; to Chamberlln Weather Strlp Company at Baltimore, 1,002 feet. 

Second. I flnd the defendant's manufacturer's profit to hâve been 1 cent per 
foot. and the profit for equipping Windows to liave been 19 cents per window. 

Third. I flnd that the complainants hâve failed to prove any damages, and 
I therefore should award them nominal damages. 

Fourth. Under the facts and circumstances of the case, I flnd no justifiable 
reason for increasing the damages, as claimed by the complainants. 

There seems to be no dispute as to the figures pertaining to the amount of 
weather strlp manufactured and sold during the accounting period, nor as to 
any other data comprehended under my flrst flnding. Thèse figures were ob- 



BREDIN V. NATIONAL METAL WEATHER STRIF CO. 657 

tained from the books and other records of the défendant Company, and were 
thoroughly gone over on cross-examlnation of Mr. Bricker by complalnants' 
counsel. There was no évidence to controvert them. 

Wltb resiteft. to the finding of 1 cent as manufacturer's profit. I hâve, after 
a careful considération of ail the testiniony ur>on that point, come to the con- 
clusion that that is the proper figure. Mr. Bricker at the outstart placed it 
at abolit 1 cent a foot. but subseqnently fixed it at % cent per foot. I ani not 
satisfied that the conijilainants offered an.y évidence which would persuade me 
that Mr. lUieker's esti!)iate of 'j'i cent was inaccurate; but upon a careful 
considération of Mr. Kricker's testioiony I am of the opinion that wliile he 
was perfeetly frank and relia ble throughout his testiniony before nie. ho ar- 
rived at his conclusion upon a basis which cannot upon settled principles be 
perniitted. Ile gave s'ich testiniony as the followlng: 

"Q. IG. Xou hâve testified in your direct exaniination that as near as you 
could tell you thought the profit amounted to about three-fourths of a cent a 
foot on the National strip. Hâve you nny reason to change that estimate? A. 
At the time I gave that estimate, I thonght it about correct; but I hâve rea- 
sons now for changing it, for the reason that during the entire accounting 
period we sold approxiniately eleven hunrlred thonsand feet. and ail that we 
secnred from that as stockholders was .$t,000 in dividends and the cost of this 
litigation up to that tinie of ,'{;.S,Sf!0.2.'! and .$40 to Mr. Conner. as an expert. 
Figuring that up, vi'e find that at the expiration of the accounting period there 
was left a déficit of $420. This left a balance of !(;4..'>S0.2:{, which were our 
profits on eleven hundred thousand feet of strip. ïherefore, it would hâve 
been impossible for us to hâve made threo-fourths of a cent on National strip. 
Q. 17. You say there was a déficit at the end of the accounting period. What 
do you mean by that? A- 1 niean to say that at tbe end of the accounting 
period we had overdrawn §420. We had paid ont $420 more tlian we had re- 
ceived. Q. 18. Figuring the aniount wliicb you paid in di\'idends during the 
continuance of the conipany up until the 8th of March. liX)."). and such other 
items as you hâve given, what would they represent per foot in the way of 
profit on ail the strip that you manufactured and sold? A. A little better 
than four-tenths of a cent T>er foot." 

It would seem apparent that to permit an estimate of manufacturer's profit 
to be fixed upon the basis of dividends paid stockholders would be most unre- 
llable. The principal owners of a Imsiiiess iinder such a System of comi.iuta- 
tion could show no profit whatever, if tliey saw fit to vote to themselves large 
salaries as ofHcers of the company. And again, it would seem that the défend- 
ant has no right to talce Into considération in figuring his manufacturer's 
profit the cost of the litigation. Upon a careful considération of the testiniony 
offered on this sub,1ect, I am therefore of the opinion that 1 cent per foot is 
about as near the true profit made by the défendant as can be arrived at. 

The profit of 19 cents for erpiipjiiiig Windows is that given by Mr. Bricker, 
and while the complalnants offered évidence to show liow they could make a 
profit of 40 cents per window, counsel did not show to niy satisfaction that Mr. 
Bricker's figures were too low. 

Wlth respect to damages to complalnants, I flnd no évidence. Mr. Charles 
H. Bredin, one of the coniplainants, testified in a déposition taken at Détroit 
in January, 1909, that the dividends of the Chamberlin Company during the 
accounting period were satisfactory, and he gave no testiniony wliatever with 
respect to the conipany having been damaged. And how could he, if, as he 
said, dividends were satisfactory during the period in question? The com- 
plalnants introduced a great deal of testiniony which would seem to be of no 
value in arriving at a conclusion with respect to damages. Testiniony with 
regard to advertising and other acts upon the part of the défendant in coni- 
petlng for business in varions parts of the country is, in niy opinion, irrele- 
vant, because (I) such acts were ainied at the interests. not of coniplainants, 
but of tlieir licensees, who in themselves owned the exclusive right of sale of 
coniplainants' strip wlthin tlieir respective territories ; (2) such testiniony con- 
tains no figures from which to base a calculation ; and {?,) the testiniony is 
undjsputed that there were a number of other strips in the niarket in compé- 
tition with both coniplainants' and defendant's product, notably the strlp 
known as the "Golden" strip. Mr. Golden, in a déposition taken on behalf of 

1S2 F.— 42 
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the défendant In Détroit in Januiary, 1909, testified that he had been in tlie 
business of manufacturing métal weather strips for a perlod of nine years, 
and that he had repeatedly corne Into compétition with the Ohamberlin strip 
during that time, which would cover the accounting perlod. For instance, 
some idea as to the aniount of business done by the Grolden Company can be 
salned from the testimony of >Ir. Golden to the effect tliat during the account- 
ing period he sold from 824.495 feet to 1,447,194 feet. It is contended by com- 
plainants' couusel that évidence of the existence of the Golden métal weather 
strip and the various others named in the testimony is irrelevant, because the 
other strips were duly patented and were therefore in the market by right. It 
seenis to me that évidence of compétition bas a direct bearing, in that it 
shows the praotical impossibility of conclusively, or even reasonably, proving 
the amount of damage the complainants may hâve sufEered by reason of com- 
pétition of the infringing strip. In other vpords, it Is impossible to say how 
much of the business would bave gone to the Ohamberlin Weather Strip Com- 
pany, if the infringing strip had not been in the marlcet, for the reason that 
the personallty of agents, their standing in the community, and various other 
things hâve much to do v^ith their success in selling a given article upon the 
market. And if the National métal weather strip had not been in the market, 
it does not necessarlly follow that the Golden or some other strip would not 
bave obtained the business or a great portion thereof from the Chainberlln 
agents. 

For the foregolng reasous, and for the further reason that complainants 
hâve not given me any figures in the various territories throughout the United 
States upon which to base an accounting, I am unable to find that the com- 
panles hâve sufCered any damages whatever. Complainants will doubtless 
confond that even though my conclusion just given be sound, they are, never- 
theless, entltled at least to damages upon the amount of strip sold by the de- 
fendant direct to complainants' licensees, the amount of which I hâve duly 
found. But are they? For aught that appears in the testimony, thèse licen- 
sees may hâve purehased from the défendant because they could not get the 
strip promptly enough for their purposes from the complainants; or perhaps 
tiecause on those particular occasions purchases were made owlng to the li- 
censees themselves preferring the defendant's strip. It would bave been an 
easy matter for complainants to bave called the licensees to whom the ship- 
ineuts were made and had them testify that if they had not purehased from 
the défendant they would hâve purehased from the complainants. Thls they 
failed to do, and on the face of the record I am of the opinion that I am not 
at liberty to guess that those sales resulted in a loss to the complainants. 

And now. a word as to the right of James Bredln to recover damages as 
licensee: That James Bredin as licensee must hâve sufCered a loss of profits 
by reason of the defendant's compétition in the western portion of Pennsyl- 
vanla would seem to admit of no doubt. But is he entltled to recover under 
the pleadlngs in thls case? By a référence to the bill of complalnt, it wlU be 
seen that James Bredin sues along wlth his partners as an owner of the pat- 
ent. Ile is not formally jolned as licensee, and at no place in the bill is such 
independent right in himself set up. After recltlng the manner in which the 
complainants jointly acqulred title to the patent, they aver in paragraph 8 of 
the bill: "And your orators further show that they fear, and bave reason to 
fear, that unless the défendant, the said National Métal Weather Strip Com- 
pany, be restralned by a wrlt of injunctlon issuing ont of thls court, it (the 
défendant) will continue to practlee and make, sell and use the invention 
of your orators, and will make and sell the weather strip made in accord- 
ance and covered by the said letters patent, and to deprlve your orators still 
further of their gains, profits and advantages which would otherwlse accrue 
to them, Therefore, your orators pray that the said défendant, the National 
Métal Weather Strip Company, be speelflcally compelled by a decree of thls 
Honorable Court to account for and pay over to your orators ail such gains 
and profits and the value of such advantages as hâve accrued to it, the de- 
fendant, by reason of the infringement hereln complained of, and ail such 
gains and profits as. would otherwlse accrue to your orators and the dam- 
ages sustained by them by reason of said infringement, and that because 
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of the wlllful nature of the infringement the damages be increased three 
fold, and that the défendant be compelled to deliver to your oratoi's ail 
devices or parts of devices, pertaining or made in accordance witli tlie sald 
letters patent, or substantially in accordance tlierewith, which are directly or 
indirectly in the possession of the sald défendant." 

The bill will be searched in vain for any référence to James Bredin as 11- 
eensee, or as to any rlghts in hini growing ont of the sale of the infrlnging 
article in dérogation of his rights within a speeifîed district. 

The complalnants' counsel in his brief threw in, apparently as an after- 
thought, a claim for an accounting on behalf of James Bredin as licensee, but 
suliseiiuently made no further référence thereto nor argument thereon, excent 
a mère casual référence to the claim on the last page of his brief. I am of the 
opinion that if James Bredin intended to demand a separate accounting in 
lils own behalf as licensee, he was bound to join in that capaclty as a party 
complalnant, and to set forth the grounds upon which he elaiuied such right. 
Not having donc so, the défendant has had no notice of such claim, and can- 
not be held bound by évidence with relation thereto. 

To summarlze, the resuit of my findings as to profits, Is as follovvs: 

Défendants manufacturer's profit at 1 cent on 008,258% feet $9,082.58 

Defendant's manufacturer's profit at 1 cent on 295,065 feet In Pitts- 

burg district 2,950.05 

Complainant's manufacturer's profit at 1% cents on 55,134% feet of 

weather strip sold by défendant to Rooseter 825.01 

Complalnants' manufacturer's profit at 1% cents on 1,002 feet of 
weather strip sold by défendant to Chamberlin Weather Strip Com- 
pany at Baltimore 15.oa 

Defendant's profit on the equlpment of 6,389 vifindows 1,213.91 

Conclusions. 

The rule with respect to profits is that where both the légal and équitable 
title to a patent are vested in the patentée or his assigns, the patentée niay .sue 
an infringer and recover ail damages suffered by him as the resuit of the in- 
fringement. But if he has vested a lleense for a particular district or districts 
in a licensee or licensees, the patentée cannot recover for infringements of the 
licensee's rights, but niust hâve the licensees join with him as parties plaln- 
tiflf in the action. In such case, the patentée can recover only such damages 
as may bave been suffered by him in his own right, any damages suffered by 
the licensees being payable to them. Bredin v. Solmson (C. G.) 145 Fed. 
944 ; Birdsell v. Shaliol, 112 XT. S. 4&5, 5 Sup. Ct. 244, 28 L. Ed. 7G8 ; Water- 
man v. Maekenzie, 138 U. S. 252, 11 Sup. Ct. 334, 34 L. Ed. 023; Blair v. 
IJppincott (C. C.) 52 Fed. 230. It would therefore foUow that, as I hâve al- 
ready pointed out, the complalnants are not entitled to recover for damages 
suffered in the varions territorles in which there was compétition by the de- 
fendant, beeause they hâve not joined In thls action the licensees for such 
territorles as co-complainant,s. Ilence, under the above authorities no profits 
can be awarded to the complalnants in thls accounting. 

If, then, the complalnants are not entitled to défendants profits, they are 
entitled to recover only such damages as they can prove they bave suffered 
as the owners of the patent. That they hâve been damaged, and, If so, how 
much, I am unable to détermine from the évidence. I flnd it impossible to 
reconclle the figures set forth in complalnants' circulars, alleglng largely in- 
creased equlpments of wldows, such increases and the figures therefor cover- 
Ing the total period from 1897 to and Including the accounting period in 1905, 
and Mr. Bredln's statement as to "satlsfactory divldends" durlng the account- 
ing period on the one hand, with the vague, loose, and indefinlte statements 
as to loss of business on the other. True, testlmony was glven with référence 
to the losa of business in the Plttsburg district, but the testlmony was so 
vague, uncertain, and indefinlte as to render it of llttle or no value, particular- 
ly, as I hâve sald, when contradicted by circulars contîiining contrary informa- 
tion issued from time to time in this district. And the testlmony given with 
respect to the business of the Chamberlin Weather Strip Company of Détroit 
is equally uncertain and unreliable. "Actual damages must be calculated, not 
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Imagined; an arlthmetlcal calculation cannot be made wlthout certain data 
on wliich to make it." N. Y. v. llansom, 23 How. 487, 16 U Ed. 515 ; Cornely 
V. Marckvvald, 131 U. S. 159, 9 Sup. Ct. 744, 33 L. Ed. 117; Boeseh v. Graff, 
133 U. S. G97, 10 Sup. Ct. 378, 33 L. Ed. 787. 

I am therefore of tlie opinion tliat tlie complainants hâve failed to sustain 
the measure of proof Imposed upon tbem by law, and would award tbem only 
nominal damages. 

It foUows from the autborlties flrst above clted, as well as upon elementary 
prlnelples of pleadlng, tïiat James Bredln, having failed to joint in bis charac- 
ter of licensee as eo-complainant, bas forfelted bis right to au aecounting in 
this proceeding. Bredln as part owner of the patent and Bredln as licensee 
are two separate and distinct parties of record. Tbe légal rlgbts are totally 
différent. Tbe one can sue with bis partners to restraln an infringement ; the 
other cannot, wlthout being Joined by tbe patentées. It was Incunibent, there- 
fore, upon Mr. Bredin, not only to join as party coniplalnant in bis status as 
licensee, but also to affirraatlvely set forth bis claim in tbe bill wltb the same 
particularity as bis co-eomplainants set forth theirs, so that the défendant 
might hâve an opportunlty to answer. He is, therefore, not entitled to an 
aecounting in this proceeding. 

In View of the décision of this court, bowever, the question of défendant'» 
infringement is not an open one, and the mère faet that complainants bave, 
in my opinion, failed to prove any damages to tbemselves oiight not to ïree 
tbe défendant entirely from the conséquences of Its Infringement. I therefore 
conclude that the costs of this account sbould be paid by tbe défendant. 

L. S. Bacon, for exceptions. 
Charles M. Clarke, for' défendants.' 

ARCHBALD, District Judge (specially assigned). The complain- 
ants, according to the master, are entitled tp nothing on this ae- 
counting, either by way of profits or damages, and must be content, as 
the resuit of the litigation, with the establishment of their patent, and 
the déterrent efïect on others, for the time being, so secured. That 
profits were made by the respondents is not disputed, and there is évi- 
dence of damages as well. But for one reason or another the mas- 
ter has put both of them aside, and the question is whether they 
should not bave been allowed. 

In ail cases where infringement is established, the infringing par- 
ty is accountable in equity for the profits which he has made out 
of it. Where the owner of the patent has granted exclusive licenses, 
this accountability may be a divided one, the infringer being liable 
to the owner for a part, and to the licensees for another part, ac- 
cording as the profits from the infringement may hâve been taken 
from the one or the other. In the présent instance, there are numer- 
ous exclusive licensees, and, according to the master, in order to 
entitle the complainants to any of the profits made by the respondents, 
the licensees should bave been joined in the bill. But this is based 
on a misconception. The licensees, under their agency contracts, were 
entitled to the profits made on the equipment of buildings, but, ex- 
cept as to Mr. Bredin, this is not what is being proceeded for now. 
They had nothing to do, however, with the profits of manufacture, 
which belong to the complainants, as owners of the patent, and for 
the.se the respondents must account to the complainants, if they 
are accountable at ail. The right to manufacture and sell for the 
equipment of Windows elsewhere than in buildings, was express- 
\y reserved to the complainants in the license agreements, and the 
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respondents, in manufacturing, having infringed on this right, the 
profits which they derived from it belong to the complainants, whose 
was the right so infringed. There is nothing to the contrary in 
Bredin v. Sohnson (C. C.) 145 Fed. 944, assuming that it controls. 
The riglit to manufacturers" profits in that case was expressly dis- 
claimed, the profits and damages outside of that being ail that was 
sought, and the installation profits being ail that were proved. Thèse, 
of course, belonged to the licensee in whose territory they were ob- 
tained, and with whose trade they had interfered. And it was right- 
ly held, in conséquence, that the agent of the respondents, who was 
installing the infringing strips, was not liable to the complainants 
for the profits on installation sales which he had made. But that 
does not touch the question hère. The liability to the complainants 
for manufacturers' profits was not involved, and, under the reserved 
right to manufacture and sell, that liability in the présent instance 
is clear. The profits derived by the respondents, from the manufac- 
ture of the patented article, were in direct breach of the complain- 
ants' rights, as owners of the patent, and are regarded, in equitv, 
as belonging to them, and are therefore properly brought into this 
account. During the period covered by the accounting, the respond- 
ents admittedly manufactured and sold 908,258 feet of infringing 
weather strips, at a manufacturer's profit, according to the master, 
of a cent a foot, making $9,082.58, to which extent, at least, they 
are liable to the complainants in this suit. 

Profits on installation sales in Pittsburg are also claimed. This 
territory was let to Mr. James Bredin, one of the owners of the 
patent, and a complainant hère. Being joined as a party, the con- 
dition deemed requisite by the master was apparently fulfilled. But 
the right to recover anything on his account was, nevertheless, de- 
nied, the master being of opinion that he ought to bave been for- 
mally joined as licensee, and a claim on his behalf specifically made 
in the bill. But the bill proceeds primarily for the establishment of 
the patent, and the accounting follows as a conséquence of its be- 
ing sustained and infringement found. The decree, in conformity 
with this, is that the respondents account for the gains, profits, and 
advantages which hâve been so secured, which is broad enough to 
include those which belong to the complainants jointly, as well as 
those which are due to one of their number, by reason of the spé- 
cial relation which he has to the rest. A gênerai prayer for an ac- 
counting is thus enough. The particular matters, as to which a re- 
covery is sought, do not hâve to be set out, thèse being developed 
as the accounting proceeds. There may be reasons at times for 
bringing in a licensee, where anything is to be claimed on his be- 
half, so that the respondents may be advised of that fact. Brook- 
field v. Novelty Glass Manufacturing Company, 170 Fed. 960, 96 
C. C. A. 137. But that does not apply hère. The licensee is, him- 
self, one of the complainants in the bill, and the rights peculiar to 
himself, which are sought to be enforced, are germane to the com- 
mon end for which the bill was brought, of which the respondents 
hâve sufficient notice in the double relation which he sustains. Nor 
is it contended that they hâve been deprived, for want of it, of any 
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deîense which they might otherwise hâve made; and the sugges- 
tion that they could be called to account for thèse profits in another 
bill is altogether unsound. Moreover, if it were essential, an amend- 
ment to meet the situation could be made and would be allowed. In 
the Pittsburg district, controlled by Mr. Bredin, 6,389 Windows were 
equipped, and the profit per window was 19 cents, making $1,213.91, 
for which the respondents must therefore further account. The 
claim of 30 cents profit per window is refused. 

Damages, in addition to profits, are also claimed, but, except as the 
one exceeds the other, it is not contended that the complainants are 
entitled to both. The only damages, not covered by the profits for 
which the respondents hâve already been held accountable, are the 
additional sum.s, if any, which the complainants would hâve made if 
the respondents had not been in the field. As already stated, 908,258 
feet of infringing weather strips were sold by the respondents, and 
of thèse, by their direct solicitation, 71,643 feet were disposed of to 
the complainants' agents, 56,132 feet being what was known as Co- 
lumbia strip, an exact duplication of the one in suit. The agents, to 
whom thèse sales were made, were under contract to buy exclusively 
of the complainants, and what they were thus persuaded to buy of the 
respondents, in breach of their contracts, took just that much fron'» 
the sales which the complainants, beyond question, would otherwise 
hâve made. The complainants were therefore damaged by sales lost; 
and the profits which they would bave made on them, at a cent and a 
half a foot, would amount to $1,074.51. But they hâve already been 
allowed a cent a foot, manufacturers' profits, on thèse sales, and are 
therefore only entitled to half a cent more, which makes the damages 
on this account $358.17. The infringement hère, however, was of a 
flagrant character, and should not be passed by with this simple 
amount. Not content with the ordinary compétition, the respondents 
sent around to complainants' agents the Columbia strip, which was 
identical in form with that which the complainants supplied, offering 
it at two cents a foot, where the complainants' agents were charged 
and had agreed to buy for three, representing that it was manufac- 
tured under a British patent, which had expired. This attempt to dis- 
crédit the patent and undermine the complainants' rights, the agents 
being induced to break the contracts by which they were bound, so 
aggravated the infringement that treble damages should be allowed ; 
and this item witl therefore be increased to $1,074.51. 

The right to damages, for the rest of the total number of feet sold, 
dépends on whether, if the respondents had not sold it, the complain- 
ants would ; as to which, in Pittsburg, at least, there can be little 
doubt. The complainants, through Mr. Bredin, had a monopoly of the 
field in that vicinity, when Mr. Bricker, the président of the respondent 
Company, who had been Mr. Bredin's agent, started in to sell; and 
having the advantage of knowing the trade, it is fair to assume that 
the sales he made were taken out of those which the complainants, 
through Mr. Bredin, would otherwise hâve secured. Thèse sales 
amounted to 395,065 feet, which, at half a cent a foot, the profits 
which the complainants would hâve made above that already allowed, 
makes $1,475.32, for which the respondents must also account. 
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But it is reasonably probable that the rest of the respondents' sales 
were also taken from those which the complainants, if not interfered 
vvith, would hâve made. The complaniants were pioneers in the tongue 
and grove métal weather strip art, and were fully equipped at ail 
times to supply the trade. It is true that there were other weather 
strips in vogue, but the complainants and respondents were the only 
two of this particular type, and were in direct compétition throughout 
the entire field. The Golden strip was quite différent, and compéti- 
tion with it not at ail the same. There are, of course, éléments in the 
problem which make it impossible to say, with absohite certainty, that 
what the one party got the other v/ould hâve secured if left alone. 
But, having regard to the peculiar character and close similarity of the 
two devices in suit, and the fact that they were competing side by side, 
as well as the direct attack made by the respondents on the complain- 
ants' established trade, it is fair to assume that in ail probability the 
complainants' loss comprised the respondents' gain, which is enough 
for our purpose hère. Kinner v. Shepard (C. C.) 107 Fed. 958. The 
complainants are therefore entitled to half a cent on the rest of the 
whole amount sold. 

Summing up the case, the respondents must accordingly accounl 
for: 

1. Manufacturers' profits on 908,258 feet at 1 cent a foot $9,082.58 

2. Profits on installations in the Pittsburg district, of which James 

Bredin was licensee, 6,389 Windows at 19 cents each 1,213.91 

3. Damages in excess of profits on sales to complainants' agents, 

71,634 feet at half a cent a foot, î!358,17, trebled on account of 

the aggravated character of the Infrlugement 1,074.51 

4. Damages lu excess of profits in the Pittsburg district on 295,065 

feet at half a cent a foot, which the complainants would other- 

wise hâve sold 1,475.32 

5. Damages in excess of profits at the Kame rate on the rest of the 

weather strips sold by the respondents throughout the entire 

field 2,707.79 

Total !5]5,554.11 

I^et a decree be entered in favor of the complainants for thi.s 
amount. 



CANARY OIL CO. v. STANDARD ASPHALT & RTÎBBER CO. 

(Circuit Court, D. Kansas, Third Division. September 22, 1909.) 

No. 533. 

1. ReiMOVal of Causes (§§ 19, 14*) — Grounds— Coniroversy Arisino Under 
Laws of United St.\tes— Corporations— Organization in Indian Teh- 

EITORY. 

Where plaintiff, a corporation, sued défendant in a state court and al- 
leged that it was, and at ail times had been, a corporation created, organ- 
ized, and existiug under an act of C'ongress approved Februai-y 18, 1901. 
entitled "An act to put In force in the Indian Terrltory certain provisions 
of the laws of Arkansas relating to corporations" (Act Feb. 18, 1901, c. 
379, 31 Stat. 794), and it appeared that plaintiff was organized as a corpo- 
ration in the Indian country under the Ariiansas laws made applicable 

•For otier cases see earae topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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theretp by such act of Oongress, plaintiff was a corporation existing under 
an act of Oongress, so that the action was one necessarily arising under 
and involving the Oonstitution ànd laws of the United States, and it being 
allégea that plaintifE's true place of business and correct post office ad- 
dress was "Indépendance, Kan.," wlthln the division of the district to 
whieh the cause was removed, it might bave been orlginally commenced 
in that court, and was therefore removable there. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 46, 
35; Dec. Dlg. §§ 19, 14.*] 

2. IlEMOvAL OF Causes (§ 11*) — Gkounds of Removal. 

A cause of action cannot be removed to a fédéral court as involving the 
Constitution or laws of the United States unless it might hâve been orlgi- 
nally brougbt there. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 20-31 ; 
Dec. Dig. § 11.*] 

Action by the Canary Oil Company against the Standard Asphalt & 
Rubber Company. Défendant having removed the case to the fédéral 
court, plaintiff moved to remand. Motion denied. 

S. H. Piper, J. B. Tomlinson, and Wagstaff & Chandler, for com- 
plainant. 

Scarritt, Scarritt & Jones, for défendant. 

POLIyOCK, District Judge. The facts necessary to a décision of 
the controversy presented by this motion are thèse: 

The plaintifl: commenced its action at law in Montgomery county, 
this State, and procured the issuance and levy of a writ of attachment 
against the property of the défendant. In its pétition plaintifï makes 
the following allégations as to its incoqooration and the incorporation 
andi citizenship of the défendant : 

"That it now is, and was at ail of the limes hereinafter nientioned, a cor- 
poration created, organiiied. and existing under and by virtue of an act of 
Congress approved February 18, 1901 [Act Feb. 18, 1901, c. 370, 31 Stat. 704], 
entitled 'An act to put in force in the Indiau ïerritory certain provisions of 
the laws of the state of Arkansas relating to corporations.' That its true 
place of business and its correct post oliice address.are Independence, Kan. 
That the défendant. Standard Asphalt & Rubber Company, now is, and was 
at ail of the times hereinafter mentioned, a corporation created, organized, 
and existing under and by virtue of the lavvs of the state of New Jersey." 

In due form and proper time défendant fded its pétition and bond 
for removal of the cause into this court, which was done. The plain- 
tiff moves to remand. This motion has been presented in oral argu- 
ment and submitted on briefs of counsel for the respective parties for 
décision. The sole question presented is this : Does the plaintifï owe 
its existence to an act of the Congress of the United States as con- 
tradistinguished from the laws of a territory of the United States, for, 
if so, this is à controversy arising under the Constitution and laws of 
the United States and was removable from the state court. Butler v. 
xNational Home for Soldiers, 144 U. S. 64, 13 Sup. Ct. 581, 36 L. Ed. 
346 ; Pacific Railroad Removal Cases, 11,5 U. S. 1, 5 Sup. Ct. 1113, 29 
L. Ed. 319 ; Knights of Pythias v. Kalinski, 163 U. S. 289, 16 Sup. Ct. 
1047, 41 L. Ed. 163 ; Texas & Pacific Railway Company et al. v. East- 
in & Knox (decided by the Suprême Court May 17, 1909) 214 U. S. 

•For other cases ses same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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153, 29 Sup. Ct. 564, 53 L- Ed. 946. If, however, the plaintiff was 
not created by act of Congress, but under territorial laws, the case was 
not removable, and motion must be sustained. Maxwell v. Fédéral, 
etc., Co., 155 Fed. 110, 83 C. C. A. 570, and cases cited. 

In my opinion plaintif! was created, organized, and owes its exist- 
ence to an act of Congress, and not to a territorial law, and for this rea- 
son : Corporations of necessity are purely créatures of the law. With- 
out law no corporation can exist. Prior to the 18th day of February, 
1901, when Congress put in force in the Indian country certain pro- 
visions of the statutes of the state of Arkansas relatin g to the forma- 
tion and régulation of corporations, the plaintiff could not hâve been 
created in that country, for, as statutes of the state of Arkansas mere- 
ly, they had no force outside of the territorial limits of that state. The 
Indian country, sometimes in common parlance called tlie InvHan Ter- 
ritory, possessed none of the powers of government ordinarily confer- 
red by Congress on the territories of the United States created by con- 
gressional enactment, as did the territory of Oklahoma and others. 
The Indian country was unorganized territory of the United States 
over which the national government had exclusive dominion and con- 
trol and over which the Congress alone had the power to legislate. In 
this condition of affairs, the Congress deemed it proper to permit the 
organization of certain corporations in that country on such terms and 
imder such restrictions as it might impose. For this purpose it adopted 
and put in force in the Indian country by the act in question certain 
provisions of the statutory law of the state of Arkansas. No doubt 
the thought which imj^elled this action was the familiarity of the peu- 
ple of the Indian country with the laws of the neighboring state of Ar- 
kansas. No power but that possessed by Congress could hâve donc 
this, and when done the act was to ail intent and for ail purposes as 
much an act of Congress as is the act of the Législature of a state an 
enactment of that state when it adopts and puts into force the laws 
of a sister state on any given subject; or as much a law of the state 
as when it legislates directl}' and independently with référence to any 
given matter. As tending to support this view of the case, see In re 
Grayson, 3 Ind. T. 497, èl S. W. 984; Late Corporation, etc., v. U. 
S., 136 U. S. 44, 10 Sup. Ct. 792, 34 L. Ed. 478; U. S. v. McMillan, 165 
U. S. 504, 17 Sup. Ct. 395. 41 U. Ed. 805; Spokane Falls, etc., R. Co. 
V. Ziegler, 167 U. S. 65, 17 Sup. Ct. 728, 42 L. Ed. 79 ; Utter v. Frank- 
lin. 172 U. S. 410, 19 Sup. Ct. 183, 43 L. Ed. 498. 

However, it is contended by plaintiff Congress does not possess the 
power to create by direct enactment a private corporation such as is 
plaintiff ; hence, of necessity, it must be a territorial corporation. 

As has been seen, the Indiian country was under the exclusive con- 
trol of Congress ; it possessed no power of législation either independ- 
ent of or dépendent upon the authority of Congress ; hence for plain- 
tiff to deny the power of Congress to enact the law under which it 
was organized would be to deny the source and power of its own 
création and existence. 

Again, it is contended the case of Daly v. National Life Insurance 
Company, 64 Ind. 1, is directly in point and opposedi to the conclusion 
hère reached. 
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It is triie, in that case, the Suprême Court of Indiana held the Na- 
tional Life Insurance Company, although created by Congress as a life 
insurance company in the District of Columbia, to be a corporation of 
the district, and not one created by Congress. This décision is only 
persuasive hère and is certainly opposed in so far as applicable to the 
décisions of the fédéral courts. See Suprême Lodge Knights of Pyth- 
ias V. Kalinski, supra ; Same v. Wilson, GG Fed. 785, 14 C. C. A. 264 ; 
Same v. Hill, 76 Fed. 468, 22 C. C. A. 280. 

Again, it is contended the case of United States v. Pridgeon, 153 
U. S. 48, 14 Sup. Ct. 746, 38 L. Ed. 631, is opposed to the conclusion 
hère reached. In that case Congress by act of May 2, 1890 (Act May 
2, 1890, c. 182, 26 Stat. 81) created the territory of Oklahoma, defined 
its boundaries, enacted a territorial form of government for it, and put 
in force in the territory so created the Criminal Code of the state of 
Nebraska so far as applicable until the date of the adljournnient of the 
first territorial Législature, and it was there held, adopting the views 
of the territorial Suprême Court in Ex parte Larkin, 1 0kl. 53, 25 Pac. 
745, 11 L. R. A. 418, that an offense committed against the provisions 
of the Criminal Code of Nebraska during the term it was so in force 
was an offense against the laws of the territory, triable in the terri- 
torial courts, and not an offense against the laws of the gênerai gov- 
ernment, triable in its courts, or in territorial courts sitting with the 
powers of a fédéral court. 

However, to my mind, the doctrine there announced is not applica- 
ble hère, and for this reason: Congress by the organic act creating 
the territory of Oklahoma had made provision for its local self-gov- 
ernment through power exercised by its executive, législative, and ju- 
dicial branches. If had createdi territorial courts and conferred upon 
them jurisdiction and the exercise of judicial power, but had prescribed 
no rule of procédure therein, and had not defined what acts should be 
punishable in such courts. This was left to the législative branch of 
the territory created. However, of necessity, some time must elapse 
before a Législature could be chosen in conformity to the provisions 
of the act, assemble and perform its duties. Therefore the Congress 
provided such acts as constituted an offense against the laws of Ne- 
braska, when done in that state, done in the territory so created, should 
constitute an offense against the laws of the territory, be triable by and 
punishable in its courts. Hère, as has been seen, Congress conferred 
no powers of self-government on the Indian country. It remained un- 
organized. Congress retained and exercised ail such powers directly, 
and in so doing permitted the création of plaintiff as a corporation in 
the Indian country where theretofore no such right existedi under the 
provisions of the statutes of Arkansas adopted for such purpose in that 
country. In other words, in awthorizing the incorporation of plaintiff, 
Congress was legislating directly covering a subject-matter over which 
it had exclusive and absolute power ; but in establishing the Criminal 
Code of Nebraska in Oklahoma Territory Congress was legislating for 
a temporary purpose for one branch of an agency it had created by the 
organic act, merely doing what that one branch of the agency it had 
created would hâve done had it been possible for it to meet and act. 
What was done was for and in the place and stead of the exercise of 
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a povver theretofore conferred on one department of an agency not yet 
organized for action. 

Again, it is œntended this case cannot be renioved into this court 
because it coula not bave been originally instituted in this court. It 
is true, if this case could not hâve been originaUy instituted in this 
court, it cannot be removed hère. Traction Company v. Mining Com- 
pany, 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462 ; Cochran v. Mont- 
gomery County, 199 U. S. 260, 26 Sup. Ct. 58, 50 L. Ed. 182. But, 
as bas been seen, plaintif? was created under and in pursuance of an 
act of Congress, and as such dérives ail its rights, even to the extent 
of its very existence, from the Constitution and laws of the United 
States. Hence a right of action asserted by it arises under and involves 
the Constitution or laws of the United States. And, as in its pétition 
it allèges "its true place of business and its correct post office address 
are Independence, Kan.," which is within this division of this district, 
I am convinced from the opinion of the Suprême Court in the very 
récent case of In re Dunn (decided by that court Eebruary 23d of 
this year) 212 U. S. 374, 29 Sup. Ct. 299, 53 L. Ed. 558, it might bave 
originally commenced this suit in this court. 

The motion to remand is therefore overruled. 



CUMBERLAND GASLIGHT CO. v. WEST VIRGINIA & MARYLAND 

GAS CO. 

(Circuit Court, D. Maryland. October 17, 1010.) 

Gas (§ 7*) — Gas Companies— RxoiiTS Arisino from Franchise. 

Where, as in Maryland, tbe public policy of the state, as evidenced by 
years of législation, is to permit, with the sanction of the municipal au- 
thorities, the freest possible compétition in the use of the publie streets 
for the laylng of gas pipes, a gas company having such a franchise in a 
partieular clty is not entitled to recover damages at law against another 
Company vvhieh, with the municipal consent, exercised a similar fran- 
chise, because the latter had falled to comply with some statutory re- 
quirement, espeeially when such franchise was exercised for several years, 
during which the state took no action in the matter. 
[Ed. Note. — For other cases, see Gas, Dec. Dig. § 7.*] 

Action by the Cumberland Gaslight Company against the West 
Virginia & Maryland Gas Company. On demurrer to déclaration. 
Demurrer sustained. 

Marbury & Gosnell and William C. Devecmon, for plaintiff. 
Benjamin A. Richmond and Ferdinand Williams, for défendant. 

ROSE, District Judge. The plaintiff is a corporation bi Maryland ; 
the défendant, a corporation of West Virginia. 

The déclaration says that the plaintiff was incorporated by the 
Législature of Maryland (chapter 221, Acts 1853); that, under and 
by virtue of said act and the assent of the mayor and city council 
of Cumberland, the plaintiff became and was and is now vested 
with the exclusive franchise and right to lay pipes for the trans- 

*For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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mission and distribution of gas in the streets, lanes, and alleys of 
tlie city of Cumberland; and that no other person or corporation 
lias the right, under the laws of the state of Maryland, to use for 
such purpose said streets, lanes, or alleys or any of them. The 
déclaration asserts that the plaintiff, from the time of its incorpora- 
tion to the présent time, has been engaged in the exercise of said 
franchise in the manufacture, distribution, and sale of gas to the 
city of Cumberland and its inhabitants for heating, lighting, cook- 
ing, and other purposes; that said franchise was a valuable one; 
and that, prior to the time of the wrongful acts of the défendant 
complained of, the business of manufacturing and selling gas in 
the city of Cumberland was a source of annual profit to the plain- 
tiff and its stockholders. It says that on or about October 5, 1906, 
the défendant, without any lawful authority whatever, and without 
having received any right or franchise so to do from the state, dug 
up certain streets and alleys in the city of Cumberland and laid 
therein pipes for the distribution of natural gas, and thereupon en- 
gaged in the business of distributing natural gas through said pipes 
in the city of Cumberland for lighting, heating, cooking, and other 
purposes; and it thereby caused, and still is causing, a great num- 
ber of the customers of the plaintiff to cease from taking gas for 
said purposes from the plaintiff. The plaintiff claims that the acts 
of the défendant hâve damaged it to the amount of $100,000. To this 
déclaration the défendant demurred. 

The act incorporating the plaintiff, viz., chapter 221 of the Acts 
of 1853, authorizes it to manufacture gas of any materials and to 
dispose of the same for lighting the city of Cumberland or the streets 
thereof , or the buildings, manuf actories, or houses therein situated. 
To effect this object, the plaintiff is given power to lay pipes in and 
along any of the streets, lanes, and alleys of said city with the as- 
sent of the mayor and city council. The plaintiff concèdes that the 
act does not purport to conf er upon it any exclusive privilèges. It 
says, however, that the Législature has given to it the franchise to 
lay gas pipes in the streets of Cumberland, and not to any other cor- 
poration. It admits that the Législature may, at any time, confer 
a like franchise upon any one else, but contends that, until the Lég- 
islature does so, its rights are exclusive. 

It has been agreed that the court shall take judicial notice of the 
charter of the city of Cumberland and of the ordinance by which 
the mayor and city council of Cumberland consented to the defend- 
ant's laying its pipes in the streets of that city for the purpose of 
furnishing natural gas to the city and its inhabitants. The charter 
confers upon the municipal corporation the power to pass ail such 
ordinances not contrary to the Constitution and laws of this state 
as it may deem necessary for the good government of the city, for 
the promotion and préservation of the city's property rights, for the 
prosperity, health, comfort, and convenience of the citizens of the 
city, visitors thereto, or sojourners therein, and for providing suita- 
ble lights upon the public streets. It is empowered to prohibit dig- 
ging in such streets, alleys, or public places, or, in any way, dis- 
turbing or making holes in the surface thereof, to regulate the mak- 
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ing of private connections with sewers, gas, and water pipes, to com- 
pel the owners of property to bring such connections inside the curb 
of said streets before permanent improvement thereon, and to cause 
the streets, lanes, and alleys to be sidewalked, paved, graded, re- 
paired, repaved, regraded, drained, or sewered. 

The consent of the mayor and city council of Cumberland to the 
introduction of natural gas by the West Virginia & Maryland Gas 
Company, a West Virginia corporation, the predecessor in title of 
the détendant, was given by orchnance passed June 1, 190G. The 
ordinance says that the company is the owner of large and valuable 
gas fields situated in L,ewis county, W. Va. : that it wisnes to extend 
its mains for a distance of about 120 miles, and asks for permis- 
sion to build a distributing plant and sell natural gas in Cumber- 
land. The ordinance says that the mayor and city council "recog- 
nize the value of having such a corporation operating within the 
city of Cumberland," and "that the sale and manufacture of natural 
gas would largely increase the wealth and prosperity of said city, 
and contribute to its health and cleanliness." Permission, in the 
usual form, was given to the company and its assigns to lay its mains 
in the public streets and ways. By the ternis of the ordinance, the 
franchises, rights, and privilèges granted were limited to 25 years. 
The price to domestic consumers was to be uniform throughout the 
city and not to exceed 50 cents per thousand feet. The corporation 
was to be exempt from city taxes for a period of 10 years. In re- 
turn for this exemption and the franchises and privilèges granted, 
the gas company agreed to furnish the city of Cumberland sufficient 
gas to light its public buildings free of charge. 

Tlie plaintiiï says the mayor and city council bave no authority 
under their charter to pass any such ordinance or to confer any such 
privilèges upon the défendant. It claims that it is in the position 
of one having a ferry or toll bridge franchise. The sovereign power 
may grant to any one else a like franchise ; but, until such grant 
is made, the plaintiff bas the right to prevent any unauthorized per- 
son from laying gas pipes in the public streets, precisely as the owner 
of a ferry or bridge franchise may, under like conditions, success- 
fully object to the establishment of a competing bridge or ferry. 
This right, it contends, it may assert in equity by a bill for an in- 
junction, or, as in the présent case, at law, by a suit for damages. 

For more than 450 years, the courts bave enforced the right of the 
holder of a franchise for a ferry or a bridge to légal redress for 
or équitable protection from compétition by any one vi-ho has not 
such franchise. Year Books, 22 Henry VI, 146 ; Patterson v. Woll- 
mann, 5 N. D. 608, 67 N. W. 1040, 33 L. R. A. 536. 

Despite the décision of the Suprême Court of Errors of Connecti- 
cut in Norwich Gaslight Company v. Norwich City Gas Company, 
25 Conn. 19, it is well-settled law that the Législature, in the ab- 
sence of spécial constitutional restrictions, may grant the exclusive 
franchise to lay gas pipes in the streets of a particular city. Such 
franchise when acceptée! by the grantee becomes a contract between 
it and the state. The grantee may call upon the courts to restrain 
a would-be competitor from interfering with its monopoly right. 
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New Orléans v. Louisiana Light Company, 115 U. S. 650, 6 Sup. 
Ct. 253, 39 L. Ed. 516; Louisville Gas Co. v. Citizens' Gas Co., 
115 U. S. 683, 6 Sup. Ct. 265, 29 L. Ed. 510. 

Ever since the case of Proprietors of Charles River Bridge v. 
Proprietors of Warren Bridge, 11 Pet. 420, 9 L. Ed. 773, it has been 
equally well settled that one who daims an exclusive privilège must 
show that the Législature intended to give it to him. The mère 
grant of a franchise to him does not preclude the Législature from 
giving the same privilège to another. 

To protect the holder of a ferry or bridge franchise from compé- 
tition was at common law the established policy of the realm. Un- 
der the conditions then existing, there was no question of its wis- 
dom. To many minds it now seems almost "unthinkable" that the 
public shall permit compétition in the laying of gas pipes. Willcox 
v. Consolidated Gas Co., 212 U. S. 49, 29 Sup. Ct. 192, 53 L. Ed. 
382. Other people believe that such compétition is or may be for 
the public good. Chapter 55, Acts Md. 1910. 

Whether such compétition shall or shall not be permitted or even 
encouraged is a question to be answered by the législative branch 
of the government. Except in so far as the Législature may be 
restrained by the fédéral or state Constitution, it may do what it 
thinks best about such matters. The principle that the people are 
"the best judges of what is for their own interest is the foundation 
of our political institutions." Chief Justice Taney, Ohio Life In- 
surance & Trust Co. v. Debolt, 16 How. 416, 14 L. Ed. 997 ; New 
Orléans Gaslight Co. v. Louisiana Light Co., 115 U. S. 670, 6 Sup. 
Ct. 252, 29 L. Ed. 516. 

At least as early as 1868, the General Assembly of Maryland made 
it plain that it did not wish to prevent compétition in the supply of 
gas. The gênerai incorporation act passed that year provided: 

"Tliat any gaslight corporation formed under this act shall hâve full power 
to manufacture and sell and fumlsh such quantities of gas as may be re- 
quired in the clty or town where the same may be located for llghting the 
streets and public and private buildings and for other purposes; and such 
corporation shall hâve the power to lay conductors for conducting gas through 
the streets, lanes, alleys and squares of said city or town under such reason- 
able rules and régulations as they may prescrlbe." Acts 1868, c. 471. 

Under the provisions of that act any five persons could form a 
corporation. When formed, such corporation could lay gas pipes 
in the streets of any city or town with the sanction of the municipal 
authorities. 

By Acts 1876, c. 349, gaslight companies were exempted from the 
obligation to secure the sanction of the municipal authorities before 
laying pipes in their streets. They were required to conform to such 
régulations as the municipality might make for the filling up and 
repaving of such streets after their pipes had been laid. 

No further change was made in the gênerai law of this stâte un- 
til 1910. In 1886 and in subséquent years, certain statutes were pass- 
ed which prevented any new gas company from laying pipes in the 
streets of Baltimore city and under the public roads of some of 
the adjoining counties without having first obtained express legis- 
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lative sanction. But those acts were expressly limited to Baltimore 
city and had no relation to the city of Cumberland or to AUeghany 
county or to any of the counties not in the immédiate vieinity of 
Baltimore city. 

In 1910, more than three years after the défendant is alleged 
by the déclaration to hâve laid its pipes in the streets of Cumberland, 
but some months before the institution of this suit, the Législature 
of Maryland again amended the gênerai incorporation law of the 
State in so far as it had référence to gas companies. By this amend- 
ment a gas company before it can lay pipes in the streets of any 
municipality must obtain consent of the municipal authorities. After 
.this assent has been obtained, any corporation incorporated under 
the gênerai law, the act provided, 

— "shall hâve fnll power to manufacture artifielal gas, and to sell and to fur- 
nish such quantities of gas, both natural and artiflcial, as niay be required in 
any city, town or county of ttiis state, in which, or adjoining whieh, the saine 
may be located, for lighting tlie streets, roads and public or private buildings, 
or for other purposes, and such corporation is hereby authorlzed and enipow- 
ered to lay conductors or pipes for the transmission of gas, both natural and 
artiflcial, in any city, town, or county, under the streets, squares, lanes, alleys 
and roads thereof, paved or unpaved, and to connect the sanie with any manu- 
factory, public or private building, lamp or other structure or object." Acts 
I&IO, c. 55. 

There are analogies between a franchise to lay gas pipes and 
a franchise to keep a ferry. There are also différences. It may 
be a question whether the analogies or différences are more impor- 
tant. 

It is certain that for nearly or quite 500 years the policy of Eng- 
land had been to discourage compétition in ferryage. That policy 
was followed in the American colonies, and has been adhered to by 
most, if not ail, of the states of the Union. For more than 40 years, 
Maryland has encouraged compétition in supplying gas. 

The plaintiff says this may be true, but, if true, is immaterial. It 
is legally authorized to lay pipes in the streets of Cumberland. It 
says the défendant is not. It argues that because it is, and the de- 
fendant is not, it is entitled to recover whatever damage it may hâve 
suffered by the diversion by the défendant of custom from it. It 
can cite authority for this contention. 

New Jersey permitted gas companies to be formed under a gên- 
erai law. A corporation so organized was given power to lay pipes 
in the public streets of the town or city in which it was located, 
providled it first obtained the written consent of the municipal au- 
thorities. A corporation chartered by spécial act of the Législa- 
ture of New Jersey was expressly authorized to lay pipes and fur- 
nish gas to Jersey City, precisely as the plaintiff in this case was 
incorporated by act of the General Assembly of Maryland, and by 
such act was authorized to lay pipes and furnish gas in Cumber- 
land. The New Jersey corporation sought to enjoin certain persons 
from laying gas pipes in the streets of Jersey City. Such persons 
claimed to be incorporated as a gas company under the gênerai law and 
to hâve the required consent of the municipal authorities. The vice 
chancellor held that, upon such a bill, he could inquire into the validi- 
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ty of the încorporation of the défendants. The law under which they 
claimed to be acting required that theré should be at least 13 in- 
corporators. It provided that the articles of incorporation should 
not be filed until at least one-half of the entire capital stock had 
been subscribed, and 20 per centum paid thereon in good faith and 
in cash to the directors ; nor until there was indorsed thereon or 
annexed thereto an affidavït subscribed to by at least seven of the 
directors that the amount of stock required had, in good faith, been 
subscribed and 20 per centum paid thereon in cash. Articles of 
association, with such affidavit attached, had been duly filed. Up- 
on the proofs the vice chancellor declared himself satisfied that one 
of the 13 incorporators had not subscribed in good faith, and that 
there was an understanding that the check such incorporator had 
given for his subscription should be returned to him. Another in- 
corporator who had subscribed for the largest part of the required 
half of the capital stock was, the vice chancellor found, unable to 
pay his subscription and never expected to pay it. In conséquence 
of thèse findings, he decided that the défendants had not legally 
formed a corporation, and that the plaintifif had a right to hâve them 
enjoined from laying pipes in the streets of Jersey City, although 
the declared policy of the state was to permit corporations incorpo- 
rated under the gênerai law freely to compete with other gas coni- 
panies. Jersey City Gas Co. v. Dwight, 39 N. J. Eq. 342. 

In New Jersey, the statute showed that the Législature vvished to 
make sure that, before a gas company had beguo business, it could 
furnish some guaranties of financial responsibility. It is true that 
thèse guaranties were such that they could be easily evaded, and 
there might be reasonable question as to thcir efïectiveness, in any 
event, to secure the objects aiined at. . In Maryland no such anxiety 
has been shown. Any one can form a gas company. No minimum 
amount of capital is prescribed. No definite proportion of its capi- 
tal need be subscribed or paid in before it can begin business. It may 
be that thèse différences between the laws of New Jersey and Mary- 
land are not very important. Except for them, there seems to be 
no question that the New Jersey case is "on ail fours" with the one 
at bar, if it be true that the défendant has no légal right to lay gas 
pipes in the city streets. 

Is the défendant using the streets of Cumberland without lawful 
authority? That use is admittediy with the consent of the city, but 
the plaintiff says that the city could not in 190G hâve lawfully au- 
thorized any company, résident or nonresident, to lay pipes in its 
streets for the distribution of natural gas, and that neither then 
nor now could it lawfully empower a nonresident company to lay 
such pipes for thè distribution of either artificial or natural gas. It 
is by no means clear that before the act of 1910 the municipalities 
of this State could not permit pipes to be laid in their streets for the 
distribution of natural gas. The Code provided (article 23, § 34) 
for the "formation of gas and electric light companies." It then 
declared (section 142) that any gas company formed under this 
article shall hâve fuU power to manufacture and sell and furnish 
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such quanti ty of gas as may be required in any city, etc. I should 
hesitate to say that this means that a gas company cannot sell or 
furnish any gas which was not manufactured. If such a construc- 
tion is to be given to the statutory provisions, it would be because 
natural and artificial gas are in substance différent things. If they 
are différent, how is the plaintiff's asserted monopoly to supply arti- 
ficial gas infringed by the sale of natural gas? 

The more serious contention is as to the povver of the mayor and 
city council of Cumberland to permit foreign gas companies to lay 
pipes in the streets of that city. The law of Maryland prescribes 
the way in which foreign corporations gcnerally may acquire the 
right to do business in Maryland. It is conceded that the défendant 
corporation lias complied with the statutory requirements in this re- 
spect. The plaintiff says, however, that such gênerai provisions hâve 
no relation to corporations such as gas companies which must hâve 
Street or road franchises before they can carry on business at ail. 
Is it clear that the plaintiff is right? 

At the time that the défendant corporation laid its pipes, the law 
of Maryland levied a franchise tax of 11/2 per centum upon the an- 
nual gross receipts of ail gas, among other, companies "incorporated 
under any gênerai or spécial law of this state and doing business 
therein." It provided further that; 

"AU provisions and requirements of this section sliall be in force and ap- 
plied to ail eori)orutions of a llke nature to those above enumerated wliich 
are doing business in this state and ai'(ï incorporated by or under the laws of 
any other state, district, territory or foreign country," Acts liXlO, c. 712. 

In 1908 the Législature declared that every foreign corporation, 
except, among others, gas companies, "shall pay a certain franchise 
tax to the state," the amount of which was graded with référence 
to the amount of capital the corporation employs in Maryland. Acts 
1908, c. 240, § 70. The classes of corporations excepted are the 
classes of corporations upon which the state levies its franchise tax 
in the form of a percentage of their gross receipts. 

It would appear therefore that, in the view of the Législature of 
Maryland, gas companies chartered by other states may do business 
in Maryland and become liable to the payment of a franchise tax 
thereto. 

The défendant claims that the provisions of the charter of the 
city of Cumberland which empower it "to pass ail such ordinances 
as it may deem necessary for the good government of the city, and 
the prosperity, health, comfort, and convenience of the citizens of 
the city, the visitors thereto or sojourners therein, * * * gj-^d 
for provichng suitable lights upon the public streets," authorizes it 
to pass the ordinance under which the pipes belonging to the de- 
fendant Company vi'ere laid and are now maintained. 

The right to use the streets of a city for the purpose of laying 
pipes to convey gas is a franchise, and as such can only emanate 
directly or indirectly from the sovereign power of the state. This 
franchise may be granted directly or indirectly by a municipal cor- 
poration if it be clothed with the power to make the grant. Such 
182 F.^3 
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power in the municipality must either be expressly granted or arise 
■ from the terms of the statute by impHcation so direct and necessary 
as to be clearly conferred. State v. Cincinnati Gas Company, 18 
Ohio St. 262, cited with approval by the Court of Appeals of Mary- 
land in Purnell v. McLane, 98 Md. 592, 56 Atl. 830. 

The question whether such powers as those of the mayor and 
city council of Cumberland do, by necessary impHcation, authorize 
the grant of a franchise to lay gas pipes, has been variously answered 
by différent courts. ElHnwood v. City of Reedsburg, 91 Wis. 131, 
61 N. W. 885; Heilbron v. Mayor of Cuthbert, 96 Ga. 312, 23 S. 
E. 206; Christensen v. City of Fremont, 45 Neb. 160, 63 N. W. 
364 ; Fawcett v. Mt. Airy, 134 N. C. 125, 45 S. E. 1029, 63 L. R. 
A. 870, 101 Am. St. Rep. 825; City of Crawfordsville v. Braden, 
130 Ind. 149, 28 N. E. 849, 14 L. R. A. 268, 30 Am. St. Rep. 214; 
Bailey v. Philadelphia, 184 Pa. 694, 39 Atl. 494, 39 L. R- A. 837, 
63 Am. St. Rep. 812. 

I do not think it either necessary or expédient in this case to dé- 
cide whether, as the law of Maryland now is, a foreign gas company 
can, even with the consent of the municipal authorities, lay pipes 
in the public streets ; nor do I think it essential or désirable to ex- 
press any opinion as to whether, if the gênerai incorporation law 
were silent on the subject, the city was authorized by its charter 
to grant the franchise which it assumed to grant to the défendant. 

Neither the state nor the city are represented in this case. It 
will be wise to refrain from passing upon their respective rights if, 
without doing so, justice can be done to the parties at the bar. 

Where the public policy of a state contemplâtes that the use of 
the public streets shall be granted only by spécial acts of the Lég- 
islature, or shall be graated under such circumstances as to hold 
out to the owner or possessor of such a franchise a reasonable ex- 
pectation that the law will keep him free from compétition, then the 
holder of a franchise is in the same position as the holder of a fran- 
chise to keep a bridge or ferry. He may recover damages at law 
for unauthorized compétition from one whose compétition has di- 
minished his profits; or equity will, at his instance, enjoin such com- 
pétition altogether. Raritan & Delaware Bay R. Co. v. Delaware & 
Raritan Canal Company, 18 N. J. Eq. 546 ; Pennsylvania R. Co. v. 
National Ry. Co., 23 N. J. Eq. 445. 

It seems to me, however, that it is going too far to hold, as was 
in effect held in Jersey City v. Dwight, supra, that wnere the pub- 
lic policy of the state is to permit, with the sanction of the municipal 
authorities, the freest possible compétition in the use of the public 
streets for a particular purpose, such as the laying of gas pipes, that 
the holder or many holders of such a franchise in a particular city 
are entitled to recover damages at law against one who, with the 
municipal consent, exercises such a franchise without hàving com- 
plied with some statutory requirement. 

The state can itself repress such usurpation. It is not to be ques- 
tioned that individuals, in many circumstances, may set up the lack 
of authority of such a corporation to do things which injuriously 
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affect such individual's rights; but I do not believe that, where 
the gênerai policy of the state is that of Maryland, the holder of a 
gas franchise has any such standing in court as is necessary to 
maintain the présent action. 

The allégation of the déclaration in this case shows the extrême 
conséquence which would necessarily ilow if the true rule of law 
were otherwise. It allèges that four years ago the défendant laid 
those pipes in the streets of Cumberland witli the consent of the 
municipal authorities; that the service the défendant corporation 
has given in that time to the city and people of Cumberland has 
been such as largely to destroy the plaintiff's business. That is to 
say, with the consent of the mayor and city council of Cumber- 
land, the people of Cumberland hâve for years been extensively 
dealing with the défendant. There hâve been two sessions of the 
General Assembly of Maryland in the meanwhile, and four years 
in which the state officers could hâve taken steps to prevent the un- 
lawful actions of the défendant. Yet the state has done nothing 
either through the executive or législative branches of its govern- 
ment to show any dissatisfaction with the state of the gas situation 
in Cumberland. 

Under thèse circumstances, I do not believe that the plaintiflf can 
call upon the défendant to make good to it any sums that the plain- 
tiff would hâve received had not the défendant gone into the gas 
business in Cumberland. 

I will sustain the demurrer. 



UNIÏED STATES v. IIIZZIXELLI et al. 
(District Court, D. Idaho, N. D. August 24, 1010.) 

1. Constitution AL IvAW (§ G2*) — Fohist Reserve— Régulation— Rules—Au- 

THORITT OF SECBETAKY OF AGRICULTURE — STATUTEiS — CONSTITUTIONALITY. 

Act June 4, 1897, c. 2, 30 Stat. 34 (U. S. Coinp. .St. 1901, p. 1538), con- 
ferring on the Secretary of the Interior power, subsequeutl.v transferred 
to the Secretary of Agriculture, to make rules for the régulation and gov- 
ernment of forest reserves, sub,ieet to speclfied provisions, was not uncon- 
stitutlonal as attempting to delegate législative power to an executive of- 
iicer. 

[Ed. Note.— For other cases, see Constltutional Law, Cent. Dig. §§ 94- 
102; Dec. Dig. § 62.*] 

2. Mines and Minbrals (§ 9*) — Location— Fobest Reserve— Right to Lo- 

CATE. 

Under Act Cong. .lune 4, 1897, e. 2, 30 Stat. 34 (U. S. Comp. St. 1901, p. 
1538), authorizing the location of mining claims within a forest reserve, 
the rights of a locator of a mining clalm on a forest reserve are substan- 
tially the same as those conferred tjy Rev. St. § 2322 (U. S. Comp. St. 
1901, p. 1425), on a locator on the public domain. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 9-13 ; 
Dec. Dig. § 9.*] 

3. Mines and Minerals (§ 29*) — Location of Claim— Public Domain— Rigiit 

TO Locate. 

A citizen locatlng a mining claim on the iJublic domain niay acquire one 
of three possible estâtes in the land, vlz., by locatiug the claim in compli- 

•For other cases see same topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



676 182 FEDERAL KEPORTEB. 

: ance wlth the statmtes, rules, and régulations, he may acqulre a possessory 
: riglit, both the équitable and légal title remaining in the United States, or, 
af ter makinfe such location, he may comply with f urther reçiuirements, 
pay the required purchase priée, and aequlre the équitable title, the légal 
title still remaining in the United States, or he may proceed to obtain a 
patent, thus divesting the government of ail interest both légal and éq- 
uitable. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. §§ 6&- 
72; Dec. Dig. § 29.»] 

Woods and Foeests (§ 8*) — Mining Claim—Forest Besebvb— Use of Stjb- 
ïACE— Establishment of Saloon— "IiXclusive Enjotment." 

Act Oong. June 4, 1897, c. 2„ 30 Stat. 34 (U. S. Comp. St. 1901, p. 1538), 
conferred on the Secretary of the Interior, afterwards transferred to the 
Socretary of Agriculture, jurlsdictlon over the forest reserves, anthorized 
the location of miniug claims thereon, and provided that such oflieer might 
màlîe rules and régulations for the use of the reserve. The secretary by 
rule provided that permits should be necessary for ail enterprises within 
the national forests, except, amoiig other things, the prospécting for min- 
erais, etc., and also prohibited thé érection or conducting of hôtels, stores, 
power plants, or other structures for manufacturing or business enter- 
prises, except as allowed by law and the forest reserves, and except on 
patented lands, and on a valid mlning clalm for the actual development 
thereof consistent with the purposes for which it was initiated. Rev. St. 
% 2.",22 (U. S. Comp. St. 1901, p. 1425), provides that locators of ail minlng 
daims, having complied with the laws of the United States and local régu- 
lations, shall aequire a possessory title and shall hâve the "exclusive rlght 
of possession and enjoyment" of ail the surface included within the Unes 
of their location, etc. Held', that the phrase "exclusive enjoyment," as 
used in section 2322, means enjoyment of the surface for minlng purposes 
alone, and hence the location of a minlng claim within a forest reserve 
did not operate to withdraw the land embraced therein from the jurlsdic- 
tion of the Secretary of Agriculture, nor give to locators having acquired 
a possessory interest only any authority to use the surface for the érec- 
tion and maintenance of a saloon without a permit from the Secretary of 
Agriculture. 

[Ed. Note. — For other cases, see Woods and Forests, Dec. Dig. | S.*] 

.Basil Rizzinelli and another were convicted of maintaining saloons 
on mining claims within the limits of the Cœur d'Alêne National For- 
est Réserve without a permit. On demurrer to indictment. Overruled. 

C. H. L,ingenfelter, U. S. Atty., and Wra. M. Aiken, for the United 
States. 

Featherstone & Fox, for défendants. 

DIETRICH, District Judge. The défendants are charged with the 
maintenance of saloons upon mining claims within the limits of the 
Cœur d'Alêne National Forest without a permit, and in violation of 
the rules and régulations of the Secretary of Agriculture. The claims 
were duly located, subséquent to the création of the forest reserve, and 
they are possessory only, no application for patent ever having been 
made. The technical sufficiency of the indictment is not called into 
question, but it is urged : First, that the provision of the statute upon 
which the rules referred to are founded is unconstitutional, andi the 
rules, therefore, void, because the statute itself does not sufficiently 
define the acts to be punished, and because it attempts to delegate to 
an executive officer législative power; and, second, that, even if the 

•For other casea see aame toplc & i numbeb lu Dec. & Am. Dlgs. 1907 to >late, & Rep'r Indexe» 
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statute be held to be valid, it cannot properly be construed as confer- 
ring audiority upon the Secretary of Agriculture to make ruies appli- 
cable to the lands embraced in valid mining claims, whether the same 
were located before or after the, création of the forest reserve. 

The Act of June i, 1897 (chapter 2, 30 Stat. 34 [U. S. Comp. St. 
1901, p. 1538]), to which the charge is primarily referred, and the 
validity of which the défendants attack, provides for the setting apart 
and maintenance of forest réservations for the purpose of protecting 
the forests, and securing favorable conditions of water flow, and to 
furnish a continuai supply of timber for the use and necessities of cit- 
izens of the United States. It is declared that: 

"Tlie Secretai-y of tl'.e Interior shiiU inake provisions for tlie protection 
afrainst destniction hy lire and déprédations ni)on tiie puiilic forests and for- 
est réservations wliicli niay liave l;een set aside or wliicli niay be liereafter 
set aside under tiie said act of JMarcli tliird, eipliteen liuudred and ninery-one, 
and whieli may be continued ; and lie niay mal^e such rules and refîulations 
and establish such service as will insure the ot)jects of such réservations, 
nanieiy. to regulate their occupancy and use and to préserve the forests there- 
on from destruction ; and any \'iolation of tlie provisions of this act or such 
rules and régulations shall be punished as is provided for in the act of June 
fourth, eighteen hnndi'ed and eighty-eight, aniending section fiffy-three hun- 
dred and eighty-eight of the ReAvised Statutes of the United States." 

And it is further provided as follows : 

"Nothing herein shall be construed as prohibiting the egress or Ingress of 
actual settlers reslding within the boundaries of such réservations, or from 
Crossing the same to and from their property or homes ; and such wagon 
roads and other improvements niay be constructed tliereon as may be neces- 
sary to reach their homes and to utilize their property under such rules and 
régulations as may be prescribed by the Secretary of the Interior. Nor shall 
anything herein prohibit any person froin enfering upon such forest réserva- 
tions for ail proper and lawful purposes, including that of prospecting. locat- 
ing, and developing the minerai resources thereof: Provided, that such per- 
sons comply with the rules and régulations coverlng such forest réservations." 

AndI further, as follows : 

"Upon the recommendation of the Secretary of the Interior, with the ap- 
proval of the Président, after sixty days' notice thereof, published in two pa- 
pers of gênerai circulation In the state or territory wherein any forest réser- 
vation is situated, and near the said réservation, any public lands embraced 
within the limits of any forest réservation which, after due examination by 
per.sonal inspection of a compétent person appointed for that purpose by the 
Secretary of the Interior, shall be found better adapted for mining or for 
agricultural purposes than for forest usage, may be restored to the public do- 
main. And any minerai lands in any forest réservation which hâve been, or 
which may be shown to be such, and sub.")ect to eutry under the existing min- 
ing laws of the United States and the rules and régulations applying thereto, 
shall continue to be subject to such location and entry, notwithstandîng any 
provisions herein contained." 

Subsequently, jurisdiction over forest reserves was transferred to the 
Secretary of Agriculture, who formulated an elaborate set of régula- 
tions, published in what is known as the "Use Book." The particular 
rules alleged to bave been ignored by the défendants (Use Book, pp. 
5-1, 67) are as follows : 

"Keg. 6. Permits are necessary for ail occupancy, uses, opérations or enter- 
prises of any klnd within national forests, whether begun before or after the 
national forest was establlshed, except: (a) Upon patented lands (h) upon 
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valid claims for purposes neeessary to their actual development and consistent 
with theIr character ; (c) upoii riglits of way amountlng to easemeuts for the 
purposes named in tlie grants; (d) prospecting for minerais, translent camp- 
ing, hunting, flshing, and surveylng for lawful projects." 

"Reg. 19. Ttie foUowing acts wlthln national forests are hereby forbldden; 
* * * (c) Erectlng or conducting téléphone, telegraph, or power Unes, hô- 
tels, stores, sawmllls, power plants, or other structures, or manufacturing or 
business enterprlses, or carrylng on any lilnd of worli, except as allowed by 
law and national forest régulations, and except upon patented lands or upon 
a valld clalm for the actual development of such clalm, consistent with the 
purposes for which it was initiated." 

Although, in its gênerai aspect, it is highly interesting and of the 
deepest concern, the constitutional question should, I think, be disposed 
of hère, without extended discussion. It is one about which the trial 
courts are at variance. (United States v. Domingo [C. C] 153 Fed. 
566 ; United States v. Deguirro [D. C] 153 Fed. 568 ; United States 
V. Baie [D. C] 156 Fed. 687 ; United States v. Matthews [D. C] 146 
Fed. 306 ; United States v. Grimaud [D. C] 170 Fed. 305), and upon 
which, when recently presented, the court of last resort was equally 
divided (United States v. Grimaud, 316 U. S. 614, 30 Sup. Ct. 576, 

54 L. Ed. ). The Circuit Court of Appeals of this circuit has un- 

equivocally held the provision valid in its relation to civil rights. Shan- 
non v. United States, 160 Fed. 870, 88 C. C. A. 53. And while it is true 
that sometimes an administrative régulation may be given effect in the 
prosecution of a civil suit, and at the same time be rejected as a défini- 
tion of a criminal offense, the principle of such distinction is, in the 
présent case, not readily discernible. However that may be, in view 
of the existing diversity of judicial décision, and having respect for the 
familiar rule that ail intendments are in favor of the validlity of an act, 
and that it should not be adjudged to be unconstitutional unless its 
répugnance to the Constitution clearly appears (Buttfield v. Stranahan, 
193 U. S. 470, 34 Sup. Ct. 349, 48 L- Ed. 535), I am of the opinion 
that, under the principle of stare decisis, the question should be deemed 
to be ruled by United States v. Domingo, supra, diecided by this court 
(Judge Beatty presiding) in March, 1907, adversely to the contention 
of the défendants. It is highly important to the orderly administration 
of justice that in the same jurisdiction there be uniformity of décision ; 
well-considered précédents should be cast aside only for the most cogent 
reasons. The gênerai rule which forbids judiges sitting in the same 
court from ignoring, for light reasons, the décisions of each other, does 
not hâve its origin merely in motives of personal courtesy, but, as ex- 
périence amply proves, rests upon considérations of a wise public pol- 
icy. Any other course would tend to unseemly struggle in the courts, 
and would ultimately resuit in a weakening of public confidence in the 
soundness and finality of judicial décisions. Reynolds v. Iron Silver 
Mining Co. (C. C.) 33 Fed. 354 ; Shreve v. Cheesman, 69 Fed. 785, 
16 C. C. A. 413; Taylor v. Decatur, M. & L. C. O. (C. C.) 113 Fed. 
449; Flattner Implement Co. v. International Harvester Co., 133 Fed. 
376, 66 C. C. A. 438. While, in thèse cases, rules of property and of 
practice are especially referred to, the reasons hère presented for uni- 
formity of décision are equally, if not more, persuasive. True, there 
is directly involved only a comparativcly unimportant right or priv- 
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ileg'e ; but to yield to the défendants' contention is not only to render 
riugatory thé expressed will of the législative department relative to 
yovernment policies of gênerai application and of great interest, but 
also to withdraw from the executive department sanctions deemed to 
be important in the enforcement of régulations formulated for the pro- 
tection and conservation of the public forests, however reasonable and 
necessary the same may be. Upon the whole, I think it is clear that, 
whatever conclusion I might reach upon a mature and independent con- 
sidération, the question should hère be regarded as ruled by the Do- 
mingo Case, and, this being true, in view of the able discussions already 
to be found in the published décisions from the lower courts, and of 
the division of opinion in the Suprême Court, an elaborate considéra- 
tion of the gênera! question, as if it were of first impression in this ju- 
risdiction, if not presumptious, could, I am sure, be of no substantial 
service, and I therefore pass to the other branch of the case. 

Concretely stated, the second question is whether or not, assuming 
that the maintenance of a saloon upon public lands within a national 
forest to which no préviens claim of any kind has attached constitutes 
a criminal offense, a like offense is committed when such a saloon is 
maintained upon forest reserve lands, embraced within a valid mining 
claim, located after the création of the reserve. 

By referring to the extracts above quoted from the statute, it will 
be noted that the authority conferred upon the secretary to make 
rules is confined to the purpose of regulating the occupancy and use 
of, and the préservation of the forests upon, the réservations. Con- 
gress contemplated that, settlers within the boundaries of the réser- 
vations should hâve the right of egi-ess and ingress, and should be 
permitted to construct and maintain such roads and other improve- 
ments as are reasonably necessary for such purpose, and it was fur- 
ther contemplated that persons should, subject to the reasonable rules 
and régulations of the secretary, bave the right to go upon the re- 
serve for ail proper and lawful purposes, including that of "prospect- 
ing, locating, and developing the minerai resources thereof." In 
the last paragraph above quoted, which is the next to the last para- 
graph of the act so far as it pertains to the subject of forest reserves, 
provision is made for the restoration to the public domain of any lands 
embraced within the limits of à réservation, which after due exam- 
ination shall be found better adapted for mining or agricultural pur- 
poses than for forest usage. This provision doubtless has référence 
to the express déclaration, found in an earlier paragraph of the act, 
that it was not the purpose or intention of Congress to "authorize 
the inclusion of lands more valuable for the minerai therein, or for 
agricultural purposes than for forest purposes," and imposes upon 
the executive the duty to make such restoration where the prescrib- 
ed conditions are shown to exist. The succeeding paragraph seems 
to confer unlimited authority upon the Président by executive or- 
der arbitrarily to modify the area, or change the boundary lines of 
anv reserve, or to entirely vacate the order creating it. The only ex- 
press référence in the act to the location of mining claims is found in 
the last sentence of the second paragraph above quoted, which in 
fuU is : 
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"Nor shall anything hereln proMblt any person from enterlng upon sucU 
forest réservations for ail proper and lawful purposes, Includlng tliat of pros- 
pectlng, locatlng and developing the minerai resources tliereof : Tiovlded, tliat 
such persons comply with the rules and régulations covering sueii forest rés- 
ervations." 

And the last sentence of the last paragraph above quoted, namely: 

"And any minerai lands in nuy forest réservation whlch hâve been, or whicli 
may be shown to be such, and subject to entry under the existing mining laws 
of the United States and the rules and régulations applying thereto, shall con- 
tinue to be subject to such location and entry, uotwithstandlng any provisions 
herein eontained." 

It is the contention of défendants that the vaHd location of a min- 
ing claim ipso facto withdraws the land embraced therein from the 
jurisdiction of the Secretary of AgricuUure, and that therefore the 
rules under considération are wholly inapplicable. Upon the other 
hand, the government points to the fact that while qualified persons 
are authorized to locate claims upon lands containing valuable min- 
erai deposits, within as well as without the boundaries of a réserva- 
tion, there is no language in the act justifying the conclusion that 
by the location of a mining claim the lands embraced therein are vi'ith- 
drawn from the réservation, and much significance is attached to 
the clause which provides that the right to go upon réservations 
for "ail proper and lawful purposes, including that of prospecting, 
locating, and developing the minerai resources," is expressly condi- 
tioned upon a compliance with the rules and régulations covering 
forest réservations. 

For a définition of the rights of the locator upon public lands, 
both parties refer to section 2323 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 1425), where it is declared 
that : 

"The claimant shall hâve the exclusive right of possession, and enjoyment 
of ail the surfato (of the claim), and of ail veins, Iodes, and ledges, throughout 
thelr entire depth, the top or apex of which lies luside of such surface lines, 
extended downward vertieally," etc. 

It is conceded by the government that by the forest reserve act of 
June 4, 1897, Congress did not intend to, and did not, limit or quali- 
fy the rights of a locator, or confer any authority upon the Secretary 
of Agriculture, by régulation or otherwise, to limit or qualify such 
rights, or to intrude upon the exclusive possession or infringe upon 
the exclusive "enjoyment" guaranteed to the locator under section 
2322 ; in short, that the rights of a locator of a mining claim within 
the boundaries of a forest reserve are substantially the same as those 
of one who locates such a claim upon the public domain. It is also 
conceded that the right of exclusive possession runs against the gov- 
ernment, as well as against third persons. Obviously, therefore, the 
controversy is primarily confined to a considération of the purpose to 
which the locator may ordinarily and under gênerai law properly de- 
vote the surface possession of his mining claim; the défendants con- 
tending that they may use the same "for any purpose, whether the 
same be consistent with mining or not," and, upon the other hand, 
the government asserting that a locator is, under section 2322, au- 
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thorized to use the surface of his mining daim only for purposes 
connected with or incident to the exploration and recovery of the 
minerai therein contained. 

It is familiar law that the citizen may acquire any one of threc 
possible estâtes in minerai lands upon the public domain. He may 
content himself with locating a claim in compliance with the statutes 
and rules and régulations, in which case he acquires a possessory ti- 
tle only, both the équitable and légal title remaining in_ the United 
States ; or, in the second place, after making such location, he may 
comply with the further requirements of the law, and pay the _re- 
quired purchase price, thus acquiring the équitable title, the légal title 
still remaining in the United States ; or he may proceed one step 
further, and obtain patent, thus divesting the government of ail in- 
terest, both légal and équitable. 

The défendants hère bave the possessory title only. They hâve a 
distinct but qualified property right, and, even if we assume that 
their interest is vested, it is one which may be abandoned at any 
moment, or forfeited. The primary title, the paramount ownership, 
is in the government, and upon abandonment by the locator, or his 
failure to comply with the conditions upon which his continuing right 
of possession dépends, the entire estate reverts to the government; 
ail the time, it retains the title, with a valuable residuary and rever- 
sionary interest. This interest, whatever it may be, it has the right 
to protect and obviously the interest which it retains is the entire 
estate, less that which is granted by the terms of section 2322, pro- 
viding that locators shall bave "the exclusive right of possession and 
enjoyment of ail the surface of their locations." The true meaning 
of this granting clause it is therefore of fundamental importance to 
détermine, for by its terms, properly interpreted, the estate of the 
défendants in the lands which they occupy is to be measured, and, 
in the absence of any express déclaration in the act of June 4, 1897, 
upon the nature and extent of this estate largely dépends the ques- 
tion whether or not there is such incompatibility between the characte^ 
of a mining claim, and the status of lands in a forest reserve, that 
the valid location of the former opérâtes to withdraw the lands em- 
braced therein from the latter. The inc|uiry is substantially limited 
to the meaning of the phrase "exclusive enjoyment," for, notwith- 
standing the existence of the Cœur d'Alêne forest reserve, it is con- 
ceded that the défendants are entitled to the exclusive possession of 
their claim not only as against third persons, but as against the Unit- 
ed States. The government is not seeking to qualify or limit the 
possession of the défendants or in any respect to intrude thereon, 
but only to restrict the uses to which such possession shall be devoted. 
The défendants hâve a right to the exclusive enjoyment of the sur- 
face of their claims, and our task is to détermine what is meant by 
the Word "enjoyment" as the name is used in the statute. It is not 
self-explanatory, or unequivocal, and must be interpreted in the light 
of the gênerai purpose of the law in which it is found, and in har- 
mony with other provisions thereof. Consciously or unconsciously 
we necessarily read something into the statute which is not therein 
expressed. We may diflfer as to what should be interpolated, but 
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that there must be some interpolation may not be doubted. The gov- 
ernment inserts. after the word "enjoyment," the phrase "for min- 
ing purposes," and the défendants the phrase "for ail ptirposes." No 
other language is siiggested, and, indeed, no middle ground appears 
to be possible; the "enjoyment" is either for mining purposes alone, 
or for ail purposes without qualification or restriction. Under a fa- 
miliar rule of statutory construction, the necessity of reading into 
the statute one or the other of thèse two phrases to make it complète, 
and its adaptability to either of them, of itself opérâtes strongly to 
détermine the question in favor of the government, for it is well 
settled that in pubHc grants nothing passes except that which is clear- 
ly and specifically granted, and ail doubts are to be resolved in fa- 
vor of the government. Oregon R. & N. Co. v. Oregonian Ry. Co.. 
130 U. S. 1, 9 Sup. Ct. 409, 32 h. Ed. 837 : Coosaw M. Co. v. South 
Carolina, 144 U. S. 550, 12 Sup. Ct. 689. 36 L. Ed. 537. But, inde- 
pendent of this rule, considérations pertinent to the construction of 
private grants and contracts clearly lead to the conclusion that the 
right of enjoyment vi'hich Congress intended to grant extends only 
to mining uses. The gênerai purpose of the minerai laws is well un- 
derstood ; it was to encourage citizens to assume the hazards of 
searching for and extracting the valuable minerais deposited in our 
public lands. In form the grant is a mère gratuity; but, in consid- 
ering the propriety of such législation, it may well hâve been thought 
that by reason of the stimulus thus given to the production of min- 
erai wealth, ând rendering the same available for commerce and the 
arts, the public would indirectly receive a considération commensurate 
with the value of the grant. In that view doubtless the législation 
lias for a génération been generally approved as embodying a wise 
public policy. But under what theory should the public gratuitous- 
ly bestow upon the individual the right to dévote minerai lands any 
more than any other public lands to valuable uses having no rela- 
tion to mining, and for what reason should we read into the statute 
such a surprising and unexpressed législative întent? 

With much earnestness the considération is urged that it lias be- 
come more or less customary to erect valuable buildings upon lands 
embraced in minerai claims to be used for purposes having no neces- 
sary relation to mining opérations, and that great hardship would 
ensue and important property rights would be confiscated if the lo- 
cator's "enjoyment" of the surface be Hmited to uses incident to min- 
ing. But even if it be true, as suggested, that in many localities sites 
for dwelling bouses and business structures could not be conveniently 
obtained except upon lands containirtg valuable minerai deposits and 
embraced in located claims, the fact is without significance and lends 
no support to the défendants' contention. If we assume that Con- 
gress was cognizant of or anticipated such conditions, we may fur- 
ther reasonably assume that it was thought that ample protection 
against embarrassment to the mining industry from such a source 
was furnished in other provisions of the law. At the same time the 
government confers upon the locator the right to possess and enjoy 
the surface bf a mining claim for mining purposes without the pay- 
ment of any considération therëfor, it ofïers for a small considéra^ 
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tion to convey to him the entire estate. The government gives the 
minerai to him who finds it, and, for purposes incident to the ex- 
traction thereof, permits him to possess and use the ground in which 
it is found. It does not give him the ground, but empowers him to 
purchase itj and that he may do if he desires its permanent and un- 
restricted use. The unquahfied title to the land embraced in a vaHd 
possessory claim thus Seing made available to the locator for the 
moderate priées prescribed by law, there is no force to the argument 
iniphed in this contention. Nor is there any merit in the suggestion 
that the custom of so using the surface of unpatented claims with- 
out objection from the government is so prévalent as to imply as- 
sent or acquiescence on the part of Congress in its unrestricted use. 
In the absence of material waste, it would not be strange if, as a 
gênerai rule, officers of the government shoukl ignore the occupancy 
of such lands for purposes beyond those authorized by law, .so long 
as it is without substantial injury. But such inaction serves neither 
to shed light upon the original législative intent, nor to confer on the 
occupant the légal right to continue such occupancy over the objec- 
tion of the government. 

The rights of a locator of a mining claim, and the nature of his 
estate therein, hâve not infrequently been considered by the Suprême 
Court of the United States. That the discovery of valuable minerai 
and the proper location of his claim operate to vest in the locator a 
substantial interest may not be doubted. The interest thus acquired 
is a valuable property right which may be mortgaged, transferred, 
inherited, and taxed; the right of possession is good against ail the 
world including the United States. Gwillim v. Donnellan, 115 U. S. 
4.5, 5 Sup. Ct. 1110, 29 L. Ed. 348; Manuel v. Wulff, 152 U. S. 505, 
14 Sup. Ct. G51, 38 L. Ed. 532; Belk v. Meagher, 104 U. S. 379, 
20 L. Ed. 735 ; Forbes v. Gracey, 94 U. S. 762, 24 L. Ed. 313 ; St. 
Louis Mining Co. v. Montana Mining Co., 171 U. S. 650, 19 Sup. 
Ct. 61, 43 L. Ed. 320 ; Elder v. Wood, 208 U. S. 226, 28 Sup. Ct. 
263, 52 L. Ed. 464. In some of thèse cases, and in others, meager 
expressions may be found incidentally toucliing upon the question 
hère in controversy ; but in none of them, so far as I am aware, was 
it either involved or discussed. And indeed there has come under 
my observation no reported case from any court in which the point 
may be said to bave been decided, except possiblv Teller v. United 
States, 113 Fed. 273, 51 C. C. A. 230, where, in a well-considered 
opinion, the Circuit Court of Appeals of the Eighth Circuit reached a 
conclusion which it is thought strongly supports the présent conten- 
tion of the government. Speaking of the rights conferred by that 
part of the statute which we bave been considering, the court says ; 

"It gave Mm (tlie locator) riotbing but the right of présent and exclusive 
possession for the purpose of mining. It did not devest tlie légal title of the 
Tînited States, or impair its right to protect the land and its product, by either 
civil or crimiual proeeedings from tresriasR or waste. * * * The two titles 
recognlzed by the United States confer totally différent rights. The flrst one 
confers a right (and it may properly enough be said to l)e vested in the lo- 
cator) to the possession of the land for the puriwse of carrying on his mining 
opérations as long as he perforuis the required conditions." 
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Holding, therefore, that the right of a locator of a mining claim 
to the "enjoyment" of the surface thereof is limited to uses incident 
to mining opérations, no serions difficulty is encountered in reach- 
ing the further conclusion that forest reserve lands embraced in a 
mining daim continue to constitute a part of the reserve, notwith- 
standing the minerai location, subject, of course, to ail the légal rights 
and privilèges of the locator. The paramount ownership being in 
the government, and it also having a reversionary interest in the pos- 
sessory right of the locator, clearly it has a valuable estate which it 
is entitled to protect against waste and unlawful use. It is scarcely 
necessary to say that it is the substantial property right of the gov- 
ernment, and not the extent to which such right may be infringed in 
the présent case, that challenges our considération. The burden im- 
posed upon the principal estate by the construction and maintenance 
of a little saloon building may be trivial, and the damage wholly un- 
appreciable. But that is not to the point. If a worthless shrub may 
as a matter of légal right bç destroyed in the location of a saloon, 
the entire claim may be stripped of its timber, however valuable, to 
give place for other saloons and otlier structures having no connec- 
tion with the opération of the mine. To concède any such right at 
ail is necessarily to concède a right without limit ; there is no middle 
ground. It is therefore repeated that, subject to the locator's legiti- 
mate use for mining purposes, the government continues to be the 
owner of the land, and is, interested in conserving its value and pre- 
venting injury and waste. That being true, in the absence of ex- 
press language evincing an intent on the part of CongTess to with- 
draw such lands from the jurisdiction of the forestry service, there 
is no reason to infer any such intent. Upon the other hand, it is 
much more reasonable to assume that Congress advisedly conclud- 
ed to leave the government's interest therein subject to the jurisdic- 
tion and under the protection of the department that is responsible 
for the care and protection of the surrounding lands and forests. 
The locator's rights are not curtailed; there is no intrusion upon his 
possession; his right of "enjoyment" is not necessarily qualified or 
infringed by the rétention in the forest reserve. He may possess and 
utilize the entire claim, including the surface, for ail the purposes 
and to the same extent for and to which he could hâve possessed and 
used it if no forest reserve existed. To hold that the détendants are 
indictable for maintaining a saloon upon their mining claim in the 
reserve is not to hold that their rights as locators are less because 
the lands are in the réservation than they would be if the claims were 
upon the open public domain. In neither case does the location of 
the claim confer the right to maintain a saloon thereon. The only 
différence is that a remedy is provided in the one case which does 
not exist in the other. In both cases the government has a remedy 
by way of civil action; upon the forest reserve, assuming the law 
to be valid, it has the additional remedy of a criminal prosecution, of 
which it is hère ayailing itself. 

In reaching this conclusion I hâve not thought it necessary to con- 
sider the précise meaning and application of that portion of the act 
of June 4, 1897, which recognizes the right of persons to enter upon 
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the forest réservations "for ail proper and lawful purposes including 
that of prospecting, locating, and developing the minerai resources 
thereof ; provided, that such persons comply with the rules and rég- 
ulations covering the said forest réservations." At the oral argument 
there was some suggestion by counsel for the government that in 
this language is to be found authority for the Secretary to make rules 
regulating mining opérations carried on upon valid, located mining 
claims. The point, however, does not hère call for any expression 
of opinion, for it is not presently involved. The défendants are not 
charged with the violation of such a rule, and so far as I am advised 
no such régulations hâve been promulgated. The charge against the 
défendants is not of carrying on mining opérations without a permit, 
but of transacting other business having no relation to such opérations. 
For the reasons stated, the demurrer will be overruled. 



MALVERN & F. V. R. CO. v. CHICAGO, R. I. & P. RY. CO. 
(Circuit Court, E. D. Arkansas, W. D. September 1, 1910.) 

1. INJUNCTION (§ 59*) — BEEACH OF COSTEACT— IRREPARABLE INJUHY. 

The threatened breach by one party of a contract between two Connect- 
ing railroad companies for a division of rates on through shipments pass- 
Ing from one road to the other for a certain length of time, the validity 
of which is not denied, affords gronnd for an in,1unction ; the damages 
being incapable of approxlmate estimation by a jury in an action at law. 
[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 114^116, 128; 
Dec. Dlg. § 59.*] 

2. CoKTSACTS (§ 303*) — Action for Breach — Défenses. 

A rallroad Company is not justified in refusing to otiserve a contract 
with another company for a division of rates on through shipments, ap- 
parently valid, because of an opinion of the Interstate Commerce Com- 
missKm dellvered In a proceeding to which neither of the companies was a 
party. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 303.*1 

In Equity. Suit by the Malvern & Freeo Valley Railroad Com- 
pany against the Chicago, Rock Island & Pacific Railway Company. 
On motion for temporary restraining order. Motion sustained. 

Mehafify, Williams, Cockrill & Armistead, for complainant. 
E. B. Pierce and Thos. S. Buzbee, for défendant. 

ROGERS, District Judge. The complainant filed its biU in equity, 
praying for an injonction against the défendant, the Chicago, Rock 
Island & Pacific Railway Company, based upon the following state- 
ment of facts: The complainant and défendant, and two other cor- 
porations, to wit, the Rock Island, Arkansas & Louisiana Railroad 
Company, and the Wisconsin & Arkansas Lumber Company, on the 
13th of June, 1907, executed what, for a better name, I denominate 
a "quadripartite agreement," and on the 4th of January, 1909, exe- 
cuted two other like agreements, which superseded the first. Under 
thèse several agreements ail of the parties hâve been conducting 

•For other cases see same topic &. % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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their business from the time they were executed up to the présent 
time. However, the Rock Island, Arkansas & Louisiana Railroad 
and the Wisconsin & Arkansas Lumber Company, parties to those' 
agreements, are not made parties to this suit. The bill seeks to en- 
join the Chicago, Rock Island & Pacific Railway Company from 
breaching the agreements dated January 4, 1909. The bill allèges 
diverse citizenship and the necessary amount in controversy to give 
this court jurisdiction. Thèse contracts are voluminous, and they 
involve moving considérations of great value from each of the con- 
tracting parties to each pf the others, and likewise contain mutual 
benefits. Nothing, however, contained in the contract, is essential 
to an understanding of the question involved in this case, except 
sections 4 and 10 of the agreement of January 4, 1909, Thèse pro- 
visions are as follows : 

"(4) The Rock Island Company agrées to establish a train service to handle 
at least twenty (20) of sald cars per day, to be operated from the Junction of 
the Freeo Company wlth the Railroad Company to the nillls of the Lumber 
Company, and the Freeo Company agrées to dellver at least twenty (20) loaded 
cars per day to the Rock Island Company for transportatlon ; provided, that 
upon twenty-four (24) hours' notice the Freêo Company may discontinue said 
cars from time to time ; and provided, further, that if the ï-reeo Company 
shall f ail to fùrnish twenty (20) loaded cars per day for transportatlon, or shall 
fall to give twenty-four (24) hours' notice as aforesaid, It, the said Freeo Com- 
pany, shall pay to the Rock Island Company the full amount of ail expenses 
incurred by said Rock Island Company, including wages of train crews, in pre- 
paring to move said twenty (20) loaded cars per day." 

"(10) The Rock Island Company agrées to publish through Interstate rates 
on yellow plne lumber, in connection wlth the Freeo Company, covered by the 
foregoing paragraph, and, on ail out-bound shlpments delivered to the Rock 
Island Company under thèse tariffs, the Rock Island Company agrées to pay 
the Freeo Company the sum or three (3) cents per one hundred (100) pounds, 
as a division of the through rates, for its service in transportlng the logs from 
the forest to the mill and dellveriug the flnished product to it at its connection 
at or near Walco." 

The bill seeks to enjoin the défendant from breaching the provi- 
sions quoted, by publishing a new tarifï of rates canceling the tariflfs 
under which both roads bave been operating heretofore and are op- 
erating now, in conformity with the provisions of the contracts quot- 
ed, and by denying to the complainant road any joint rate with it, 
and by ceasing ail divisions of rates, earnings, and profits on freight 
transferred to it from the lines of the complainant road. The bill 
allèges that the complainant is a corporation organized under the laws 
of the State of Arkansas for the organization and incorporation of 
railroad cOmpanies, and is chartered by said state to operate a rail- 
road Company, and is engaged in the business of carrying freight 
and passengers for hire as a common carrier, and is operating a 
railroad, and is engaged in the business of carrying freight and pa-s- 
sengers for hire; that it uses in the transaction of its business the 
distance tariff prescribed and pubHshed by the Arkansas State Rail- 
road Commission, and the joint through tarifï prescribed and pub- 
Hshed by the trafific association known as the Southwestern Lines 
Tarifï (Sommittee, which said tariff is published by the Chicago, 
Rock Island & Pacific Railway Company and other carriers, and is 
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filed with the Interstate Commerce Commission of the United States 
for use in interstate traffic; that the défendant is a railroad corpo- 
ration chartered under the laws of IlHnois, authorized to operate a 
railroad or railroads as a common carrier ; that complainant's road 
connecta with the road of défendant in Arkansas, and that the de- 
fendant's road is authorized under the laws of the state of Arkansas, 
and is engaged in the common carriage of freight and passengers 
for hire, and is a citizen of tlie state of Illinois. The bill is full and 
spécifie, but enough has been said to présent the question involved. 

The défendant company admits ail the allégations of the bill, in- 
cluding the exécution of the contract and the opération of its road 
in pursuance thereof since its exécution, and asserts its willingness 
to abide by the contract, if valid. In substance it asserts that from 
the exécution of the contract to December 7, 1909, when the case 
of Star Grain & Lumber Company et al. v. Atchison, Topeka & Santa 
Fé Railroad Company et al. (opinion No. 1910) was decided by the 
Interstate Commerce Commission (17 Interst. Com. Com'n R. 338), 
it had supposed the contract was légal and had accordingly observed 
it, and that it was entered into in good faith after the opinion in 
the case of Central Yellow Fine Association v. Vicksburg, Shreve- 
port & Pacific Railway Company et al., 10 Interst. Com. R. 193, 
was handed down, and that said contract was executed upon the 
strength of that décision ; but it says that under the Star Grain Case, 
supra, as it construes it, it is threatened with the heavy penalties 
of the interstate commerce law if it shall continue to observe the 
.contracts, and hence it has determined to breach ail its contracta, 
13 or 15 in number, the complainant included, with what is known 
as "tap lines," and admits it is about to put into use a new set of 
interstate tariff rates, excluding ail tap lines from any share in their 
interstate business. 

The answer to ail this matter of défense, including the answer 
to the Star Grain Case, is that the rights of litigants in the court 
are net to be determined by the swing of the "Big Stick," but rather 
each case must be determined on the facts of that particular case, 
and through the means of the orderly procédure of the courts pro- 
viding for the protection of the rights of ail the people aUke. Wheth- 
•er the complainant's company on a fullhearing will be able to es- 
tablish any case must dépend on the true facts of the case when 
■developed by the évidence. It may not be a common carrier at ail. 
It may be a mère device, and its organization effected for no other 
purpose than as a mère incident to promoting the lumber interests 
oi the Wisconsin & Arkansas Lumber Company. It may not be 
entitled to any share in the interstate rates of the défendant com- 
pany under the contracts above referred to. The contract itself may 
be invalid, because inconsistent with the interstate commerce law, 
■or as against public policy. The division of rates provided for in 
the contract between complainant and défendant may be unreasona- 
ble, and operate to discriminate against or give préférence to ship- 
pers, and it may invite the careful considération of the Interstate 
Commerce Commission and the courts having supervisory control 
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over the action of that commission. None o£ thèse things are decided 
now. 

The action of the court must.be based upon the admitted facts 
set forth in the bill. It is readily anticipated that many perplexing 
and troublesome questions, far-reaching and of vast importance to 
the trunk and tap lines, and to the pubHc as well, may grow out of 
the subsisting conditions between those lines; but it is the part of 
conservative and wise action to let thèse questions be determined 
as they arise and by tribunals having jurisdiction thereof under the 
laws of the land. Ail parties are entitled to a day in court, and to 
due process of law, before being deprived of their property or prop- 
erty rights. On the face of this bill it does not appear that there 
is anything ille;jal in the contract about to be breached by the de- 
fendant Company. If complainant is a common carrier, it must be 
entitled to its share of interstate rates. The law enjoins that very 
thing upon the litigating parties, and it enjoins upon the Interstate 
Commerce Commission, upon proper showing and conditions, to en- 
force that law. Sections 7 and 12 of the act of June 18, 1910 (36 
Stat. 544, 551, c. 309) khown as the "Mann-Elkins Act." 

In this case the fairness of the division of the rate is conceded; 
the validity of the contract is not assailed; the public is not shown 
to be concerned in its observance or nonobservance ; the fact that 
complainant is a common carrier is not assailed ; defendant's breach 
of this contract is distinctly based by the défendant upon the Star 
Grain Casé, to which case the complainaiit Was not a party, and was 
not in any sensé represehted. Its rights, there fore, could not be 
foreclos'ed by that case, even if the majority opinion in that case is 
sound law; and this, for the reason that the commission had no ju- 
risdiction bver the person of the complainant or the subjeçt-matter 
now involvëd. Nor does the bill assail or seek to review any order 
of the Interstate Commerce Commission in the Star Grain Case; for, 
indeed, no order was made in that case by the commission. The 
commission simply indicated its views on the subject of the sub- 
sisting relations between the trunk and tap lines, and expressed the 
expectation of the commission that the trunk lines would conform 
their practices to them. That action of the commission could not 
be reviewed by any court, and therefore was not binding upon any 
one, even the parties to that proceeding. It was admonitory simply, 
and dècided nothing which was subject to review. 

It is stàted in the staîtement of Mr. E. B. Pierce, attorney for the 
défendant company, which is by consent made a part of the record 
in this case for the purpose of this hearing, that the bill states a case 
of equity cognizance fOr the reasons contained in his statement, to 
which others may be added. I give my full assent to the conclu- 
sion that the^ remedy at law in a case like this is wholly inadéquate. 
The measure of damages for a breach of this contract, under the 
conditions presented, could never be approximately reached through 
the instrumentality of a jury trial. Assuming the bill to be true, the 
breach of the contract clearly threatens visiting irréparable damage 
to the complainant road. That the court in such case bas the power, 
and that it is its duty generally, to restrain such a breach of contract, 
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I think may be considered as settled law. Chicago & A. Ry. Co. v. 
N. Y., h. E. & W. R. Co., 24 Fed. 516; Shubert et al. v. Wood- 
ward et al., 167 Fed. 53, 92 C. C. A. 509 ; Donovan v. Pennsylvania 
Railroad, 199 U. S. 279, 26 Sup. Ct. 91, 50 h- Ed. 192 ; Union Pac. 
Ry. Co. V. C, R. I. & P. Ry. Co., 163 U. S. 568, 16 Sup. Ct. 1173, 
41 L. Ed. 265; 2,2 Cyc. 768, 848. And cases might be multiplied. 

A careful examînation of the Interstate commerce law as it now 
stands bas not led me to the conclusion that in the présent condition 
of this case the Interstate Commerce Commission bas jurisdiction, 
to the exclusion of this court, of the questions presented by this 
bill. If conditions sball arise upon the development of the facts in 
this case which make it necessary to remit the parties and the sub- 
ject-matter of this bill to the Interstate Commerce Commission, the 
court will be able to contrive such a decree as will protect the rights 
of ail the parties, and that must be left for future considération. 

Meantime the temporary restraining order in this case will be 
granted. 



In re JEFFERSON CASKET CO. 
(District Court, N. D. New York. November 19, 1010.) 

1. Bankeuptcy (S 44*) — A'oluntaby Pétition — Prepakation — Corpoeatios 

SiGNiNG BY Président — Autisority. 

General Corporation Law N. Y. (Laws 1000, c. 28 [Cronsol. Laws. c. 23]) 
§ 34, provides Oiat the nffairs of every corporation shall be inaïuiged by tlie 
board of direetors; tbat, vinle^s otlierwi;-e provided, a ma.1ority of the 
boiird shall be necessary to constitule a qnonini; and that the act of a 
majority of the direetors présent at a liieeting at which a quorum Is prés- 
ent shall lie the act of the board. Section 4.^ déclares that whenever a 
corporation is authorized to taie iniy action liy the afrreement or action of 
its direetors. mana^'ers, or trustées, such a^reeuieiit or action may be 
taken by such board regularly conveued as a board. and actitig by a ina- 
jority of a quorum, except when otherwise expressly provided by liiw or 
the by-laws of the corporation, and any such agreeraent shall be ex'eouted 
on behalf of the corporation by such officers as shall be deslgnated Iiy the 
board of direetors, managers, or trustées. Held that, since the président 
of a corporation bas no Iniierent power to talîe the requisite steps to hav-e 
the corporation declared a bankruiit, a voluutary bankruptcy pétition flled 
on behalf of a corporation, signed and verified by the président, but fail- 
Ing to show that any corporate action by the board of direetors had been 
taken, authorizing the filing of the pétition, or enipowering the président 
to exécute the pétition in the iiame of the corporation, was Insufiicient to 
confer jurisdiction on the bankrnptcy court to adjudge the corporation a 
bankrupt. 

[Ed. Note. — For other cases, see P>ankruptcy, Dec. Dlg. § 44.*] 

2. Corporations (§ 4,'?2*) — Officers — Autiiority of Président. 

Where it did not appear that the président of a corporation had Personal 
charge of its business, It would not be presumed that he represented tlie 
corporation, and prima facie had power to do any act which the direetors 
could authorize or ratify. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1718; Dec. 
Dig. § 4;^2.*] , 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
182 F.— 44 
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3. COEPOBATIONS (§ 421*) — AUTHOEITT OF OfFICEBS— ASSIGNMENT FOE CRED- 
ITOKS. 

The président of a New York corporation has no power, unless author- 
Ized by the board of directors, to exécute an asslgnment of tbe corpora- 
tion's property for the beneflt of credltors. 

[ Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1657-1659 ; 
Dec. Dlg. § 421.* 

Power of corporation to assign for beneflt of credltors, see note to Sldell 
V. Missouri Pac. Ry. Co., 24 0. C. A. 221.] 

In the matter of the pétition of the Jefferson Casket Company to be 
adjudged a voluntary bankrupt. On objection to the pétition. Sus- 
tained. 

Howard R. Sturtevant, for petitioner. 

RAY, District Judge. The pétition filed says: 

"The pétition of JeflCerson Casket Company of the town of Gouverneur, coiin- 
ty of St. Lawrence, in said district and state, respectfuUy représenta that It 
is a doinestic corporation duly organized and exlsting under and by vlrtue of 
the laws of the state of New York ; that it Is neither a municipal, rallroad, 
iiisurance, or banking corporation; * * * that it owes debts whleh It Is 
nnat'le to pay in fuU ; that it is wllllng to surrender ail its property for the 
lienefit of Its credltors, except such as is exempt by law, and desires to ob- 
tain the beneflt of the act of Congress relatlng to bankruptcy." 

The pétition then refers to the schedules annexed as showing the 
creditors and property of the corporation, and concludes : 

"Wherefore your petitioner prays that It may be adjudged by the court to 
be a bankrupt wlthin the purview of sald acts." 

It is signed: 

"Jefferson Casket Company, 

"By Frank N. Freeman, Près. 
"Howard R. Sturtevant, Petitioner. 

"Attorney for Petitioner, 
"Gouverneur, N. Y." 

The vérification of this pétition says: 

"I, Frank N. Freeman. of Gouverneur, New York, président of the .Jefferson 
Casket Company, the petitloning debtor mentloned and described in the fore- 
going pétition, do hereby make solemn oath that the statements contained 
therein are true aecordlng to the best of my knowledge, Information and bellef. 

"Frank N. Freeman. 

"Subscribed and sworn to," etc. 

Neither the body of the pétition, nor the vérification, nor the sched- 
ules annexed thereto states or shows that any corporate action, or ac- 
tion by the board of directors, has been had authorizing the filing of a 
pétition in bankruptcy or authorizing said Freeman to exécute the pé- 
tition in the name of the corporation, unless it may be legitimately 
inferred from the statement "and desifes to obtain the benefit of the 
acts of Congress relating to bankruptcy." 

I am of the opinion that this pétition fails to présent légal évidence 
that it is the act of the corporation or authorized by it. The right of 
a président of a corporation to represent it and speak for it is a limited 

•For other cases see same topic & § nombeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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one. Corporations act, and must act, by their respective boards of 
directors, managers, or trustées, under the statute creating them. 

The gênerai corporation law of the state of New York (chapter 28, 
Laws 1909; chapter 23, Consol. Laws), in section 10, provides that: 

"No corporation shall possess or exercise any corporate powers not glven by 
law, or not necessary to the exercise of the powers as given." 

Section 34 provides that: 

"The affairs of every corporation shall be managed by Its boar(} of directors 
at least one of whoni shall be a résident of this state. Unless otherwise pro- 
vided a majority of the board of directors of a corporation at a meeting duly 
assembled shall be necessary to eonstitute a quorum for the transaction of 
business and the act of a majority of the directors présent at a meeting at 
which a quorum is présent shall be the act of the board of directors." 

Section 43 provides : 

"As to acts of directors. Whenever, under the provisions of any of the cor- 
porate laws, a corporation is authorlzed to take any action by the agreement 
or action of its directors, managers or trustées, such agreement or action may 
be taken by such directors, regularly convened as a board, and acting by a 
majority of a quorum, except when otherwise expressly requlred by law or 
the by-laws of the corporation and any such agreement shall be executed in 
behalf of the corporation by such officers as shall be designated by the board 
of directors, managers, or trustées." 

The important step of going into voluntary bankruptcy, ceasing to 
perform the corporate functions, and surrendering ail its property to 
a trustée to be appointed by the court and creditors, same to be admin- 
istered and distributed by the court, is one that can be authorizedi by 
the board of directors only, and the président, under the statute qupted, 
can only exécute such a pétition in the name of the corporation on be- 
ing autiiorized so to do by the directors, managers, or trustées. 

The ex«cution and filing of such pétition is the institution of a pro- 
ceeding in court for the surrender by the corporation of ail its prop- 
erty, real and personal, and is entirely outside the usual or ordinary 
course of business of the corporation. Can or should the court, in 
such case, assume or présume that the président of the corporation, in 
executing such a pétition in the name of the corporation, bas been duly 
authorized so to do f rom the mère fact that he signs the corporate name 
to the pétition and vérifies it ; there being no allégation of action by 
the directors or of authority conferred to make such a pétition? And 
has the court jurisdiction to adjudicate a corporation a bankrupt in 
the absence of proof or an allégation duly verified that the board of 
directors, managers, or trustées has decided to ask such action? 

It seems to me, on gênerai principles, in view of the fact that no 
actual notice of the filing of a voluntary pétition by a corporation i.s 
required or given to the board of directors or to stockholders or any of 
its ofificers, that to adjudicate a corporation a bankrupt on such a péti- 
tion wouldl be dangerous. It would put it in the power of a dishonest 
officer, without incurring the penalty of perjury, to financially embar- 
rass, if not ruin, a corporation. The court would be judicially deter- 
mining that a corporation was a bankrupt concern, and that it desired 
the benefît of the bankruptcy law, without any proof or even alléga- 
tion before it that the board of directors of such corporation desired 
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or had asked for such action. I do not think the court has jurisdiction 
to adjudge a corporation a voluntary bankrupt until it has a verified 
pétition before it showing that the board of directors, at a meeting 
duly held, has determined to make and file such a pétition and has au- 
thorized or designated the oiïicer or officers making it to .exécute same 
on behalf of the corporation. A corporation cannot file a pétition in 
bankruptcy until that is donc, and the court cannot or should not as- 
sume or présume that such authority has been conferred by the board 
of directors on its président from the mère fact that he uses the côr- 
porate name by himself as président. On an adjudication being made 
and the appointment of a trustée, ail the property, real and personaî, 
of the corporatipn, is vested in such trustée as of the date of adjudi- 
cation. In efÊect it is a transfer of real estate, if any, to the trustée in 
bankruptcy, and the gênerai corporation law referred to, in section 71, 
art. 4, provides that a lease, mortgage, or sale of corporate real prop- 
erty' shall bé made only on a pétition setting forth, âmongst other 
things: ' , , ' . 

"(5) That such sale, mortgage or lease lias been authorized by a vote of at 
least tvvo-thirds ofthe directors, trustées or managers of the corporation at a 
meeting thereof, duly called and held, and a copy of the resolution granting 
such authority." 

In view of this statutory requirement, I think a pétition in this court, 
in order to justify an adjudication in voluntary bankruptcy and a con- 
séquent transfer of ail the property of the corporation, real and Per- 
sonal, to a trustée, should at least allège and show corporate action by 
the board of directors authorizing the pétition and its exécution by the 
ofircer signing the name of the corporation thereto. Such an act is not 
within the gênerai scope of the duties of the président of such a cor- 
poration. 

In 10 Cyc. 1003, this is stated as the law : 

"Presumption of Authority and Regularlty of Corporate Acts — 1. Generally. 
Excluding the opération of express statutes, a very extenslve prlnciple of the 
law of corporations, applicable to every kind of writteu contract executed 
ostensibly by a corporation, and to every kind of act done by its officers. and 
agents professedly In its behalf, is that, vi'here the offlcer or agent is the ap- 
propriate ofïicer or agent to exécute a contract or to do an act of a particular 
kind in behalf of the corporation, the lave présumes a précèdent authorlzation, 
regularly and rightfully made, and it.is not necessary to produce évidence pf 
such authority from the records of the corporation ; alvpays provided that the 
corporation itself had the power, under Its charter or governing statute, to 
exécute the contract or to do the act." 

Conceding this to be the law (the authorities cited do not sustain it), 
and this pétition is insufiîcient as under the New York corporation law 
quoted, the président oî the Jefferson Casket Company who signed the 
corporate name to the pétition does not appear to be, and is not shown 
to be, the appropriate officer or agent of this corporation to do an act 
of this kind in behalf of the corporation. No such power is conferred 
on the président by statute ; but, on the other hand, the act, if done at 
ail, is to be done by the officer designated by a vote of the board of 
directors. The board of directors may designate the président, and 
they may designate some other officer. It does not appear that the 
président of this company was its managing officer or agent, or that 
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lie was the officer who usually acted in the transaction of the business 
of tlie corporation. In Président, etc., of Bank of the United States 
V. Dandridge et al, 12 Wheat. 64, 6 h. Ed. 552, it was held that: 

"The acceptance of a cashier's bond by the board of directors of the bank 
may he proved, without the production of a wrltteu r'ccord, by the facts that 
the person acted as cashier, and was recognized as such by the directors, and 
that the bond was re(!uired to he given as a condition précèdent to his so act- 
ing, and was actually among the corporate documents." 

In United States v. Amedy, 11 Wheat. 392, G L. Ed. 502, Amedy 
was indicted for destroying a yessel with intent to defraud an insur- 
ance company. Held, it was only necessary to prove that the Insur- 
ance Company was in fact organized and acting, and that the usually 
acting officers of the company executed the policy. This is far from 
holding that the président of a corporation who signs the corporate 
name to a pétition in voluntary bankruptcy is, in the face of the pro- 
visions and requirements of the gênerai corporation law of New York, 
presumptively authorized by the board of directors so to do, and that 
it is also presumed the board of directors has at a duly called meeting 
decided to file a pétition and take the benefits of the bankruptcy act 
(Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 

As, to confer jurisdictipn on the state courts of New York to mort- 
gage, lease, or sell the real estate of a corporation organized under its 
laws, it is necessary that the pétition show the action of the boardi of 
directors in the manner and to the extent stated, and as an adjudica- 
tion in bankruptcy has the same effect — that is, opérâtes as a transfer 
of the real property of the corporation to a trustée — I am constrained 
to hold that a voluntary pétition in bankruptcy filed by a corporation 
must show that the exécution and fîling of the pétition has been duly 
authorized by a vote of the directors. 

In United States v. Dandridge, 13 Wheat. 64, 69, 6 L. EdI. 552, quoted 
and approved by the court in Sun Printing & Publishing Association 
V. Moore, 183 U. S. 650, 22 Sup. Ct. 240, 46 L. Ed. 3G6, the rule is 
stated thus: 

"If officers of a corporation openly exercise a power which presunnoses a 
delegated authority for the purpose, and other corporate acts show that the 
corporation must hâve conteniplated the légal existence of such authority, the 
acts of such officers will be deemed rlghtful, and the delegated authority wlU 
be presumed." 

That is not this case. Hère we bave no proof or showing of other 
corporate act or acts of the président which show that the corporation 
ever contemplated an authority in, or a grant of authority to, its prés- 
ident to make and file a pétition in voluntary bankruptcy in its name. 

In Potts v. Wallace, 146 U. S. 689, 705,'706, 13 Sup. Ct. 196, 3G 
L. Ed. 1135, it was held that, in the absence of proof of authority, it 
could not be presumed that the président of a bank had authority to 
direct its treasurer to refuse a sub^cription to the stock of the bank or 
to refuse to receive money on such a subscription. The court, among 
other things, said: 

"But the gênerai rule is that the président cannot act or contract for the 
corporation, except In the course of his usual duties." 
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In Bank of the United States v. Dunn, 6 Pet. 51, 8 L. Ed. 31G, quoted 
and approved in Potts v. Wallace, supra, it was held that an agree- 
ment by the président and cashier of a bank tiiat an indorser should 
not be liable on his indorsement does not bind the bank, as it is net 
the duty of such officers to make such contracts, and that they hâve no 
power to bind the bank except in the discharge of their ordinary du- 
ties. 

Suppose such a release signed by the président and cashier should 
be offered to a court, would it be presumed that they had been duly 
authorizedl by the board of directors to exécute it ; it being outside of 
and beyond their ordinary duties? I think that, when a court is called 
upon to act upon a pétition or application of a corporation presented 
to it by one of its officers and which has signed to it the corporate 
name by such officer, the court should refuse to act thereon against the 
corporation, unless it appears on the face of such papers that the ac- 
tion proposée and requested by the pétition has been sanctioned or re- 
quested by the directors and the exécution of the pétition authorized, 
unless it be in those cases where the exécution of such paper would be 
within the reasonable scope of the customary duty of such officiai. 

In Harrison, New York Corporations, it is said : 

"It may be stated, broadly, howèver, that a corporate officiai wlll be pre- 
sumed to hâve any power elalnied or exercised by hlm wlthln the reasonable 
scope of the customary duties of such officiais, If such authorlty Is not denied 
by the corporation," 

I think this view is sustained by the cases cited and also by the dé- 
cisions in People's Bank v. St. Anthony's R. C. Church, 109 N. Y. 512, 
521-524, l-ï N. E. 408; C. Bank v. G. T. Diurch, 127 N. Y. 361, 368, 
369, 28 N. E. 29 ; M. & M. Bank v. A. H. Co., 113 App. Div. 194, 
199, 99 N. Y. Supp. 98 ; National Bank of Newport v. H. P. Snyder 
Mfg. Co., 107 App. Div. 95, 96, 94 N. Y. Supp. 982. 

In People's Bank v. St. Anthony's R. C. Church, supra, it was held : 

"Proof that a promlssory note, purportlng to be made by a corporation, was 
signed by its président and secretary, does not show that It is the note of the 
corporation, without proof that it was made by its authorlty. An agency can 
neither be created nor proved by the aets or déclarations of the assumed agent 
alone. In an action against a corporation, the presuniptiou that its officers 
hâve done their duty does not stand for proof of authorlty, in a matter out- 
side of their officiai duties, and where spécial authorlty must hâve been con- 
ferred to justify the act." 

In National Bank of Newport v. H. P. Snyder Mfg. Co., supra, it 
was held : 

"In an action brought by a banli against a corporation to recover upon a 
promlssory note purportlng to bave been executed by It, and whlch was dis- 
Gounted by the plaintlff bank, it is doubtful whether the mère fact that the 
note is attested by the signatures of the président and treasurer of the cor- 
poration is sufficient to establlsh the validity of the note. 

"It seems that there should be proof of the spécifie authorlty of the prési- 
dent and treasurer to affix the corporate name to the note as its obligation, 
or that the corporation received the avails of the note, or that there was a 
course of business which justlfled the plalntifC bank in acceptiug the note as 
the obligation of the corporation." 
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In Miners' & Merchants' Bank v. Ardsley Hall Co., supra, it was 

said : 

"The weiglit of authority, however, in this jurisdictioii, is to the effect that 
il recovery caunot lie had against either a religious or a business corporation 
on commercial paper, miless the évidence tiikeii as a whole shows or warrants 
a fiiiding not ouly tliat the paper was issued hy oHicers of the corporation, but 
that its issuance was authorized by the by-laws, or by a resolution of the 
board of directors, or by a cou)-se of dealinjr by which the corporation held 
them out as authorized to issue it and would be deemed estopped from (pies- 
tioning their authority or of ratification by the acceptance and rétention of 
sonie benefit or advantage from the unauthorized act or otherwise." 

It is clear tliat spécial authority of the board of directors of a New 
York corporation is esscntial to confer authority upon its président to 
exécute and file a pétition in its behalf in voluntary bankruptcy, and 
this fact brings the case directly within People's Bank v. St. Anthony's 
R. C. Church, supra. 

In 2 Machen's Modem Law of Corporations, 1370-1373, § 1668, will 
be found an interesting and instructive line of cases on the subject of 
implied powers of the président of a corporation. They are not in 
harniony; nor are ail the New York cases, as, for instance, we find it 
stated in Oakes v. C. W. Co., 143 N. Y. 430, 436, 38 N. E. 461, 46-2, 
•26 L. R. A. 544, that : 

"Where the président of a private corporation lias full Personal charge of 
its business, he represents the corporation, and prima facie bas power to do 
any act which its directors could authorize or ratify." 

This, of course, would not help out this pétition filed in this case, as 
it dioes not show that the président had or lias full personal charge of 
the business of the corporation. However, in Hastings v. B. L. Ins. 
Co., 138 N. Y. 473, 479, 34 N. E. 289, 291, we find the rule thus stated : 

"Tbe président or other gênerai officer of a corporation has power, prima 
facie, to do any act which the directors could authorize cr ratify." 

However, the court almost immediately says: 

"The true test of iiis authority to bind the corporation is not whether he 
acts in the gênerai office or in a distant oflice, but whether, at the time, he is 
engaged in the diseharge of the gênerai duties of bis office and in the business 
of the corporation." 

Going into bankruptcy is a "spécial act" requiring "spécial" action, 
and is not a "gênerai" duty of the président or "the business" of the 
corporation. It is a cessation and an abandonment of business, and 
a surrender of its property to a trustée to be appointed by its creditors 
and approved by the court for the payment of such creditors accord- 
ing to law. This is a power which résides in the directors. 

In Rogers v. Pell, 154 N. Y. 518, 527, 49 N. E. 75, 77, the court said : 

"As neither the statut© or by-law regulating the subject was shown. the 
power of the corporatiou to ma lie a gênerai assignment resided in the directors. 
Vanderpoel v. Gorman, 140 N. Y. 5G3 13.5 N. E. 932, 24 L. li. A. 548, 37 Am. 
St. Kep. 001]. Hence the président had no authority to exécute the instrument 
in question unless it was conferred upon hlm, expressly or iuipliedly, by the 
resolution adopted by the board." 

That is, the président of a corporation has no such gênerai or im- 
plied power. 
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Afld in Schaefer v. Scott, 40 App. Div. 438, 439, 57 N. Y. Supp. 
1035, 1036, the court said: 

"The board of dlrectors alone has the power to détermine whether a gên- 
erai asglgnment for the beneflt of creditors shall be made, and, If so, to di- 
rect the exécution of It ; but the président of a corporation, unless authorlty 
be conferred upon hJm by the board of directors. has no such power. He can- 
not, uuless authorlzed by the board, dispose of ail the property of the corpora- 
tion, and thus put an end to its existence, and, if he attempts to do so, his acts 
as agalnst stockholders and creditors are absolutely void." 

Ail this confirms the proposition that not being within the g-eneral 
powers of the président of a corporation in transacting its business, 
when such business is intrusted to him, generally, to make an assigna 
ment for creditors, it is not presumed that the power has been granted 
from the mère fact that the président assumes to exercise it. See, also, 
De La Vergne Co. v. German Savgs. Ins., 175 U. S. 40, 53, 20 Sup. 
Ct. 20, 44 L. Ed. 65, and cases there cited. 

This being true of a gênerai assignment for the benefit of creditors 
under the state law, it must be true under the bankruptcy law. 

There will be an order refusing adjudication on the pétition as fîled, 
but allowing the filing of an amended) pétition within 20 days alleging 
the necessary additional facts. 



THE NASSAU. 
(District Court, E. B. New York. September 14. 1910.) 

1. FEDlilES (§ 3*)^ClrARACTER OF FKHBIES AS PUBLIC HlGHWAY— RlGHTS AND 

RESrONSIBILITIES. 

Wliile the owner and operator of a ferryboat is in a sensé a comnjon 
carrier, it is not responsible in the way in which a railroad or steamboat 
Une is responsH)le for goods comniitted to its care to be delivered at the 
end of the transportatiou, but its rights and responsibilities are nearer 
those of a toll road or bridge ; the charge being for the right to use a 
public highway, Including the power necessary for transportatiou. 

[Ed. Note. — For other cases, see Ferries, Cent. Dig. § 3 ; Drc. I)ig. § 3.* 
Ferries as carriers, see note to Wade v. pjutcher & Moore Cypress Lum- 
ber Co., 20 C. C. A. 536.] 

2. FEREiiMi: (§ 27*) — Power to Keguiate on Navigable Watebs— Fédéral 

Statutbs. 

A ferryboat plying entirely within the boundaries of a state, but in nav- 
igable water, which is accessible for gênerai purposes of navigation to 
eraft froni other states and foreign countries, is subject to such statutes 
and régulations controUing navigation under the jurisdlction of the 
United States as are applicable to vessels engaged in such business, 
whether owned and operated by a private Individual or corporation or by 
a municipality. 

[Ed. Note. — For other cases, see Ferries, Cent. Dig. § 74; Dec. Dig. § 
27.*] 

3. , Fekeies (§ 29*) — Steam Feiîeyboats— Applicability of Fedekal Siatutes 
— Cabeiage of Dakgekous Aetigles. 

The provision of Rev. St. § 4472 (U. S. Conip. St. 1901, p. 3050), that no 
"crude or reflned petroleum, or like explosive buruing fluids, or like dan- 
gerous articles, shall be carried as freight or used as stores on any steamer 

•For other cases see same topic & § kumbek in Dec. & Am. Digrs. 1907 to date, &, Rep'r Indexes 
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carrj'iug passengers," does not apply to a steam ferryboat plylng between 
Manhattan and Brooklyn in such sensé as to render it unlawful for sucU 
boat to transport a wagon or truck loaded witti barrels of kérosène. 

[Ed. Note.— For other cases, see Ferries, Cent. Dig. § 76; Dec. Dig. § 
20.*] 

In Admiralty. Proceeding by the United States against the ferry- 
boat Nassau ; the City of New York, claimant. Libel dismissed. 

William J. Youngs, U. S. Atty. (William Atistin Moore, Asst. U. S. 
Atty., of counselX- for libelant. 

Archibald R. Watson, Corp. Cotmsel of City of New York (George 
P. Nicholson and Hubert A. McNally, of counsel), for claimant. 

CHATFIELD, District Judge. Ferries hâve been maintained across 
the rivers and waters surrounding the island of Manhattan for the con- 
veyance of people, animais, and vehicles since the population of the 
neighborhood bas been sufficient to justify the maintenance of such con- 
venience or necessity. The right to operate such a ferry bas always 
been considered a privilège of the sort now known as a franchise, and 
many of the ferries were originally created by grants of the crown 
when New York was a colony. Within a few years tlie city of New 
York bas taken over and is operating some of thèse ferry routes or 
lines between highways recognized as public or city streets, and the 
ferryboats by which thèse ferries are conducted are owned and oper- 
ated by the city of New York. A toU is charged for each passenger, 
for each horse and wagon or team, and an additional charge for a 
wagon or truck carrying a load of goods. Thèse ferryboats are oper- 
ated by steam, and traverse throughout their entire trip, from slip to 
sHp, navigable tide vi'ater wholly within the state of New York. 

The présent action has arisen from an attempt on the part of the 
United States to apply section 4472, Rev. St. (U. S. Comp. St. 1901, 
p. 3050), to the opération of thèse municipal ferries. In the particu- 
lar instance which is made the basis of the suit, one of the boats car- 
ried a truck loaded with ten barrels of petroleum oil, and charged for 
the passage or for the ticket which gave the right to bave the truck 
transferred the sum of 40 cents, and of this amount 10 cents was in- 
cluded over the fare of the truck because of the présence of the load. 

The provisions of the statute are as follows : 

"No loose hay, loose eotton, or loose liemp, camphene, nitroglycérine, naplitlia, 
benzine, benzole, coal oil, crude or reflned petroleum, or other like explosive 
burning fluids, or like dangerous articles, shall be carried as freigbt or used 
as stores on any steamer carrying passengers. * * * Reflned i)etroleuin, 
^vhich will not ignite at a température less than one hundred and ten degrees 
of Fahrenheit therniometer, may he carried on board such steamers upon 
routes vvhere there is no other practicable mode of transporting it, and under 
such régulations as shail be prescribed by the board of supervising inspeetors 
with the approval of the Secretary of the Treasury. * * * " 

It is not disputed that the petroleum came within the proscribed ma- 
terials named in the statute. It is also not disputed that the ferryboat 
is a steam vessel of such a character as would be liable to comply with 
the statute, if it be a boat carrying freigbt and subject to the jurisdic- 
tion of the United States law. 

♦For other cases see saine topic & § nuiieer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Two gênerai questions must be considered. The first question is 
whether a vessel plying entirely within the boundaries of a state, in 
navigable water, which is capable of access for commercial purposes or 
for gênerai purposes of navigation to the craft from neighboring 
States or from foreign countries or the Atlantic Océan, is subject to the 
statutes and régulations controlling navigation in waters under the ju- 
risdiction of the United States. The second question is whether a mu- 
nicipal ferryboat was intended to be afïected by this statute ; that is, 
whether it is within the terms of the statute as the statute was enacted 
by Congress for the purposes and reasons indicated by its provisions. 

The city has suggested a number of questions which are so impor- 
tant in scope that they should be referred to, but which need not be 
gone into at length, as a statement of them is sufficient. 

In the first place, New York Bay, as has been said, is navigable 
water. The tide ebbs and flows therein. It is beyond question a water 
over which the United States has jurisdiction so far as opérations may 
be conducted thereon within the interstate commerce clause of the Con- 
stitution, and it is also within the admiralty jurisdiction of the United 
States and subject to the statutes of the United States where that ad- 
miralty or commerce jurisdiction has been made applicable by act of 
Congress. The maintenance of a municipal ferry in the sensé of a 
highway or means of progress from one part of the city to another is 
within the powers and prérogatives and duties of the city of New York. 
In re Wheeler, 62 Mise. Rep. 37, 115 N. Y. Supp. 605. The right 
to maintain and operate such a franchise as that of a ferry dépendent 
upon the laws of the state is a public right, and, within the statutes 
relating thereto, which need not be discussed in détail, could be granted 
by the city to private individuals or conducted by the city itself. The 
character of the opération and the nature of the services performed 
would not change, whether an individual, a private corporation, or the 
city of New York be the active party to the actual maintenance and 
opération of the boats. If the franchise be given to some individual or 
corporation, compensation therefor would and should belong to the 
public. The charge to the individuals who used the ferry would be in 
the nature of toll, but the individiual maintaining the ferry would be a 
common carrier in the sensé that he could not refuse to carry any per- 
son properly applying within the law for passage. He would be bound 
to use care and avoid négligence, in so far as the obligation rested upon 
him to perform such duties toward the passengers, and to be responsi- 
ble to the extent that the statutes and public policy might détermine for 
the persons and property within the scope of the service rendered. On 
the other hand, such a ferry corporation would not be responsible in 
the "way in which a railroad or steamboat line is responsible for goods 
committed to its care. It would not be a common carrier in the sensé 
of receiving into its own control and charge goods for transportation, 
to be given ont of its control at the end of the route. The control of 
the ferryboat is limited and applies only to matters connected with the 
navigation of the boat and the furnishing of a place or highway for 
the purpose of transportation. Wyckoff v. Queens Co. Ferry Co., 53 
N. Y. 3,3, 11 Am. Rep. 650; White v. Winnisimmet Co., 7 Cush. 
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(Mass.) 156 ; Harvey v. Rose, 36 Ark. 3, 7 Am. Rep. 595. In this way 
the rights and responsibilities of a ferry are much nearer those of a toll 
road or bridge, where the charge is for a right to use — that is, to en- 
joy — a public highway, including propulsion; that is, the force neces- 
sary for actual transportation. Mayor v. Starin, 106 N. Y. 1, 13 N. E. 
()31. Perhaps an exact parallel would be the use of a moving sidewalk 
or roadbed over a bridge upon which a toll is charged. Charles River 
Bridge Co. v. Warren Bridge Co., 11 Pet. 430, 9 L. Ed. 773. The 
added toll for a loaded truck is exacted because of the additional privi- 
lège furnished, and yet from the standpoint of the service rendered is 
in many ways similar to the charge by weight or size for the transpor- 
tation of freight by a common carrier. 

A number of cases might be cited pointing out thèse varions dis- 
tinctions, but, as has been said, it is not necessary to attempt to dif- 
ferentiate further between the business of a carrier transporting freight 
and the functions of a person operating a franchise for the maintenance 
of such a highway as a ferry. 

The first question, as to the jurisdiction of the United States over 
such opérations, must be answered in the light of what the opération 
is, and it would seem to follow that if a private individual were operat- 
ing a ferry wholly within the limits of a state, but within the limits 
affected by the laws of Congress both as to Interstate commerce and 
admiralty matters, such a ferryboat would be subject to whatever laws 
might be applicable. It would not be disputed that ferryboats, whether 
municipal or individual, are subject to the gênerai laws of navigation 
and to observance of statutes as to rights, courses, and signais, and 
that such a ferryboat would be bound by and would hâve to consider 
the gênerai uses and rights to control navigation vested in Congress, 
so far as they affected those particular waters. The safety of other 
people and of boats with which the ferryboats came in contact would 
require a uniform application of ail laws governing the locality in ques- 
tion, 

The only question, therefore, as to the application of the statutes to 
such a craft as a ferryboat, is whether the broad purpose of the statute 
was to include ferryboats, and whether the statute is so worded) to 
show that purpose. If a ferryboat operated by a private corporation 
or by an individual for the purpose of furnishing a Connecting link be- 
tween city streets, and of allowing similar facilities to those maintained 
by the municipality at the expense of the taxpayers (except in so far 
as reimbursed by the collection of fares and in gênerai not producing 
a profit, as would be expected in the case of private enterprise), is 
suljject to such rules as those regulating the carrying of petroleum, 
then a ferryboat operated by the city of New York must take the same 
précautions, must be subject to the same rules, and must operate in 
exactiy the same way as the boat of a private party. So that the real 
question is whether the section referred to is applicable to ferryboats, 
or, rather, whether ferryboats such as those in question must conform 
to the terms of the statute. 

The city contends that the language of the statute refers solely to 
vessels having two or more decks, capable of carrying large quantifies 



TOC 182 FEDERAL BEPOETBE. 

of merchandise, and intended to carry freight. But a gênerai statute 
as broad in its language as the one we are considering cannot, 
when obviously intended for the protection of lives and property, be 
arbitrarily made to apply to large vessels or large quantities of prop- 
erty alone, and not to small ones. In the eyes of the law the indi- 
vidual is as worthy of protection as a number of individuals, and a 
single deck freight boat, carrying many passengers, is surely within the 
scope of the law as much as a large steamer with many decks or holds 
for the carrying of freight and but small capacity for passengers. 

The city further contends that the states hâve retained ail of the 
police power not delegated to the national government, citing Gilman 
V. Philadelphia, 70 U. S. 713, 18 L. Ed. 96, and that they may au- 
thorize the construction of highways, turnpikes, and canals between 
points in the same state, may regulate the tolls for the use of the same 
(Railroad Ce. v. Maryland, 88 Ù. S. 456, 23 L. Ed. 678), may author- 
ize the building of bridges over nonnavigable streams, which do not 
by themselves or by their connection with other waters form a contig- 
uous highway for Interstate and foreign commerce. The Montello, 78 
U. S. 411, 20 U Ed. 191, and 87 U. S. 430, 22 L. Ed. 391, which cases 
are cited with approval in Covington & Cincinnati Bridge Co. v. Ken- 
tucky, 154 U. S. 204, 14 Sup. Ct. 1087, 38 L- Ed. 962. Chief Justice 
Marshall says in Gibbons v. Ogden, 9 Wheat. 203, 6 L. Ed. 23, that 
the State has the right to regulate the internai commerce of the state, 
including turnpike roads, ferries, etc., and that that right has not been 
surrendered to the gênerai government. 

But the city's application of thèse principles is based upon the idea 
that the navigation of a ferryboat or the maintenance of a ferry is sub- 
ject to the control of the fédéral government only in the respects in 
which it is engaged in interstate commerce. As has been said before, 
over bodies of water connected with the océan and open to the com- 
merce of the varions states and foreign nations uniform navigation and 
admiralty laws must prevail and be within the jurisdiction of the, féd- 
éral government, not only because thèse waters are capable of inter- 
state commerce, but because they are within the admiralty jurisdiction 
of the United States as given to it by the Constitution, 

The city cites section 4426 of the Revised Statutes (U. S. Comp. St. 
1901, p. 3029), providing for the inspection of the hull and boilers of 
every ferryboat, canal boat, yacht, or othèr small craft, as indicating 
that, when Congress intended to refer to ferryboats, it specifically men- 
tioned the same. With this contention there would be no dispute, but 
the citation of this statute and its use as an argument conclusively an- 
swers the other contention of the city that ferr3rboats as such are not 
subject to the laws of the United States government, unless engaged in 
interstate or foreign commerce. The very power of the United States 
to inspect the hull and boilers of ferryboats in the harbor of New York 
carries with it an answer to the proposition that ferryboats are not 
subject to ail the régulations applicable to such craft as the ferryboat 
may be. 

We must therefore consider the sole remaining question, dépendent 
upon the language of the statute itself, as set forth in section 4472, 
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Rev. St. ; that is, whether the barrels of petroleum in question were 
either f reight or to be used as stores upon the ferryboat when carry- 
ing passengers. Section 44G4 oi this same chapter and title (U. S. 
Comp. St. 1901, p. 304.5) provides that tlie inspecter shall stateinevery 
certificate of inspection granted to steamers carrying passengers, other 
tlian ferryboats, the number of passengers of each class, and varions 
provisions follow as to the permits for carrying passengers ; thèse pro- 
visions thus being expressly not applicable to ferryboats. But the gên- 
erai sections of the title and chapters relating to steam vessels are 
made to apply by section 4399 (page 301.'5) to every vessel propelled in 
whole or in part by steam, and by section 4400 (page 3015) to ail ves- 
sels navigating any waters of the United States which are common 
highways of commerce or open to gênerai or compétitive navigation, 
excepting public vessels of the United States, vessels of other coun- 
tries, and boats propelled in whole or in part by steam for navigating 
canals. If the petroleum, therefore, constituting the load upon the 
truck at the time of the alleged offense, is to be considered as freight, 
the city of New York, or whoever may be operating the ferryboat in 
question, must comply with the provisions of section 4473. If the pe- 
troleum in question be not freight, but be merely an undisclosed or un- 
known, even if an easily ascertainable, part of the load of a certain 
wagon for which toll or a charge for the right to use a means of trans- 
portation is exacted, then the section in question dbes not apply, and 
the action should be dismi'ssed. The case is one in which any intent 
on the part of Congress to exempt ferrj'boats could easily hâve been 
expressed, and the use of ferryboats and toll rates or turnpikes was, 
if anything, more common in the days when thèse statutes were first 
enacted than at the présent time. The history of most communities 
in which toll rates or turnpikes bave gradually been abolished, toll 
bridges changed into free bridges, and private ferries changed into 
public ferries (even without the exaction of any toll whatever, but 
w'here the maintenance of the ferry is paid from taxes) illustrâtes what 
would be the efïect if the city of New York should make the use of the 
municipal ferries entirely free. We can therefore see that the mère 
use of the word "freight" in its application to the présent situation can- 
not be determined by finding whether or not a toll is collected for the 
service rendered. It may be assumed that whether or not the boat be 
a ferryboat or a freight steamer, if the charge of toll was made to 
vary according to the amount of goods carried, or if the circumstances 
showed the services rendered to be that of carrying freight, the statute 
would apply. On the other hand, if the services rendered be that 
merely of a strict toll or the collection of a charge based upon the na- 
ture of the use of the highway rather than the amount of service ren- 
dered by the carrier, then the goods carried vi^ould not be freight, and 
the statute in question would not apply. 

It would seem upon the whole that Congress did not intend to com- 
pel ferryboats to adopt the précautions with relation to the nature of 
the goods which might be transported, which it did intend to be ob- 
served by boats carrying such things as freight. It did intend that 
ferryboats like the one in question should be inspected and should ob- 



702 182 FEDEEAL EEPOETER. 

serve ail of the statutes applicable to such a boat, but upon the pré- 
cise question hère presented the présent libel for penalty must be dis- 
missed. 



THE EVERETT. 
(District Court, D. Maryland. November 3, 1910.) 

1. Collision (§ 85*) — Suit for Damages— Evidence. 

In a suit for collision between a steamer and a schooner in a fog, the 
questions whether those navigating the schooner were compétent, or 
whether she gave improper fog signais, are immaterial, where there was 
no fault in the steering of the schooner, and the improper signais, if given, 
were not heard on the steamer. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 169; Dec. Dig. 
§ 86.*] 

2. Collision (§ 81*) — Steamer and Schooner Meeting in Foo — Insufficient 

LOOKOUT. 

A collision in Ohesapeake Bay between a steamer and schooner in a fog 
more or less dense held due solely to the fault of the steamer in falling 
to hâve a lookout stationed In the bow and to stop and reverse at once 
on hearing a signal from the sciiooner nearly ahead ; there being testi- 
mony from the schooner that the steamer could be seen for some time be- 
fore the collision. The schooner hcld not in fault because the master, 
when the steamer was in full vlew bearing down on him, gave several 
blasts on a horn to attract her attention, Instead of a single blast to indi- 
cate that he was on the starboard tack. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 157-166; Dec. 
Dig. § SI.*] 

In Admiralty. Suit by Charles C. Banks as master of the schooner 
J. Dallas Marvil against the steamer Everett. Decree for libelant. 

The J. Dallas Marvil was a three-masted schooner, 160 tons register, loaded 
wlth 11,000 bushels of oyster shells and bound from Baltimore to Sallsbury, 
Md. She had a crew conslstlng of a captain and mate, who were white, and 
two colored men. She was sunk in a collision wlth the steamer Everett in the 
Chesapeake Bay off Sandy Point Llght about 3:50 a. m. on the mornlng of 
June 15, 1910. At that time, and for some half an hour prevlously, she had 
been sailing on the starboard tack. There was very Utile wind, barely enough 
to glve the schooner steerageway. It was ebb tide. 

The Everett was a steam collier of some 8,000 tons register, bound light 
from Boston to Baltimore. She had her master on the bridge, her second of- 
ficer and a quartermaster in the pilot house, and a lookout in the crow's nest. 
There was no lookout at the bow. According to ber testimony, she saw noth- 
ing of the schooner until its salis loomed up aeross her bow too late to do 
anytblng successfully to prevent a collision. Both vessels were dlsplaying 
proper lights. 

Those on the schooner say that the colored cook was steering while the mate 
was on the lookout. He claims to hâve seen the steamer when she was more 
tban half a mile away ; that he answered the signais from her fog horn with 
a tin horn blowlng single blasts in reply to single blasts from the steamer ; 
that, as the steamer approached nearer without changing its course, he called 
the captain, who was his brother. The latter at once came on deck. Those 
on the schooner testified that when her captain came on deck the steajner was 
bearing directly down on the schooner and was in plain sigbt, and the captain 
says he then blew what he calls the danger signal ; that is, a number of blasts 
on the tin horn. The collision foUowed very shortly thereafter. 

•For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Arthur D. Poster, for libelant. 

Wallace, Butler & Brown, for respondent. 

ROSE, District Judge (after stating the facts as above). In this 
case the schooner daims that there was not enough fog seriously to 
interfère with navigation or to prevent one vessel from seeing the other. 
It has produced a good deal of testimony to the elïect that prior to 4 
o'clock in the morning there was in those parts of the bay near vvhere 
the colHsion happened no heavy fog. Much of this testimony is from 
disinterested witnesses. The steamer does not contend that it was a 
night of thick and continuons fog. Its contention is that at this time, 
and for some time preceding, the steamer's course ran through thick 
banks of fog whicli were quite heavy but which were not continuous ; 
that there might be for a few minutes, a half an hour or more, quite 
a thick fog, and then the steamer would run out of those banks of 
fog into atmosphère where it was perfectly easy to see for considérable 
distances, although there was a haze at ail times. 

I am inclined to believe that, while the steamer has probably exag- 
gerated somewhat the intensity of the fog, its description of the situa- 
tion in that respect is not substantially inaccurate. I do not regard it 
as inconsistent in any marked degree with the testimony on behalf of 
the schooner. Under the conditions of wind and weather then exist- 
ing, I should say that the présence of banks of quite heavy fog was 
very likely. I believe that the fog at the moment was heavier at the 
point from which the steamer was moving than it was at the place 
at which the schooner was sailing. There was practically no wind ; 
enough probably to keep steerageway on the schooner, but no more. 

Comment has been made by the advocate for the steamer upon the 
inexpérience of the mate of the schooner, a boy of 17, and the negro 
steersman, who were the only persons on the deck of the schooner 
until a few moments before the collision. I do not think it necessary 
to inquire whether thèse criticisms are justified or not because, in my 
view of the unquestioned facts of the case, their inexpérience, if such 
it was, had nothing to do with the unfortunate resuit. It was no fault 
of the steering of the schooner that brought about the collision ; there- 
fore the incapacity or inexpérience of the negro steersman is imma- 
terial. It is said that the inexperienced mate on board the schooner 
blew varions blasts on his fog horn which ought not to hâve been blown 
according to the ruies of navigation. Some of the testimony of the 
mate, as given before the local inspectors in their investigation of this 
disaster, makes it not impossible or improbable that he did blow some 
unnecessary signais. But it is perfectly clear from the testimony of 
the persons on the steamer that, whether he didi or did not, they did not 
hear them, andi they had absolutely no more influence on their course 
or conduct than anything which happened on the schooner the day be- 
fore. The testimony from the steamer is clear that there were but 
two signais from the schooner heard on the steamer, a signal described 
by the lookout as two blasts, described by the master, the second of- 
ficer, and the quartermaster as three blasts. That was the first heard 
on board the steamer. I think it impossible, in view of the testimony 
given on behalf of the steamer, to believe that there was first a sig- 
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nal of two blasts and then a signal of three blasts, or first a signal of 
three blasts and then a signal of two blasts. It is pérfectly évident 
from the testimony of the captain and the second officer and the quar- 
termaster of the steamer, and from the testimony of the lookout, that 
the signal which the lookout heard and remembers as two blasts was 
precisely the same signal which the captain, the second officer, and the 
quartermaster heard and remember as three blasts, because the cap- 
tain says that just as he heard, or just as he finished hearing, the three 
blasts, the lookout's voice was heard reporting a vessel on the port 
bow. The captain evidently believed from his testimony that the look- 
out was reporting the same thing that the captain heard. The lookout 
diid not then, or at any time preceding the collision, see the schooner. 
He reported something on the port bow because he heard two blasts 
of a horn from that direction. The only other signal heard on the 
steamer from the schooner was one blast, given very shortly before the 
collision. 

Now the captain and the two other witnesses from the schooner ail 
testify that the mate called the captain, telling him that there was a 
steamer bearing down on them, or words to that effect; that the cap- 
tain came on deck, saw the steamer, grabbed the horn, and blew a num- 
ber of blasts ; that the mate never had the horn after the captain came 
on deck ; and that the captain did blow a number of blasts. Those were 
the blasts that were heard on the steamer, and obviously must hâve 
been the ones. Whatever the mate did, or left undone, is out of the 
case, because it was not heard on the steamer, and it had no possible 
effect upon the actions of the steamer. At the time the captain blew 
thèse blasts, the steamer, according to the testimoriy of ail three men 
who were examined on the schooner, was in plain sight and had been 
for an appréciable time. This testimony I believe to be true. At the 
time the blasts were blown, the steamer wàs in sight and bearing down 
directly on the schooner, and I cannot hold the captain of the schooner 
responsible for blowing those blasts instead of sounding one blast to 
indicate that he was on the starboard tack. The reason I cannot is 
simply this : He saw the steamer ; he did not realize that the steamer 
could not see the schooner. I am not persuaded that it could not hâve 
seen the schooner had there been a lookout at the time at the bow of 
the steamer. He thought naturally that the steamer could see him as 
well as he could see the steamer. Under those circumstances, as the 
steamer was bearing clown on him, he must hâve supposed that the 
steamer did not see him simply because the steamer was not looking 
at him. Therefore, the one thing in that condition of imminent péril 
which he could do was in some way, and in the quickest way he could — 
for seconds then were of importance' — to attract the attention of some- 
body on the steamer so that they would see his schooner and would 
avoidi it. Upon his assumption that he was where he could be seen, 
there could be no question of misleading the steamer as to his position 
and course. I feel that if there was any error there committed it was 
in extremis. It seems to me that, situated as the captain was, that was 
the best thing he could do, the only thing he could do. If there was 
nothing to stop the steamer from seeing the schooner, and if the steamer 
was bearing down on the schooner, the important thing at the time was 
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to make the steamer look at the schooner, and that he was trying to 
do. There was no time to show a flare light or to send off explosives 
or do anything but to grab the horn which was there and make just 
as miich noise as he could with it so as to make the steamer look at 
him. He did not succeed in preventing the collision because the steam- 
er had gotten too close. When she first heard the signal, which I be- 
lieve to hâve been the signal blown by the captain, she did not at once 
reverse. When she heard those signais she did not do anything, ac- 
cording to her testimony, but waited until she heard the last blast, 
which she regarded as a one-blast signal, and then she reversed. It 
was then too late. I believe that the collision took place almost con- 
temporaneously with that last blast and the order to reverse. It was 
the duty of the steamer to keep out of the way of the schooner. I be- 
lieve that, had the steamer had a lookout at the bow, she could bave 
seen the schooner, if not as soon as the schooner saw her, at least 
sooner than she did see it. 

It is in testimony that those on the steamer were then trying to 
locate the Sandy Point Light. It is possible that in that circumstance 
is to be found the explanation why they did not see the schooner. I 
am certain that when she heard those varions blasts during the f og 
it was her business, if she did not see the schooner, to reverse at once 
or to steer away from the sounds. She did neither, and while, under 
the circumstances, it is not a case perhaps of gross fault, I cannot see 
that the schooner did anything that she ought not to hâve donc. The 
steamer seems to hâve left undone some of those things which she 
ought to hâve done. 

I therefore will hâve to hold that the steamer is solely at fault. If 
an agreement cannot be arrived at as to the amount of damages to the 
schooner, there will bave to be a référence. 



ASTHUC V. STAR OO. 
(Circuit Court, S. D. New York. Noveinbcr 28, 1910.) 

1. Trial (§ 18*) — Control by .Tudge — Rbasckable Kesthictions. 

A party who has had a reasoaable opp.ortunity to présent his évidence, 
objections, and requests cannot coniplain of reasonable restrictions on ttie 
exercise of liis rights by ttie judge in that resiiect, imposed in. the exercise 
of discrétion. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. § 37 ; Dec. Dig. § 18.*] 

2. Tbial (§ 257*) — lis-siRUCTioKs — ItEQUESTS—PiiESENTATioN— Time— Refusai.. 

Counsel havlng been reqnested to hand up their requests, plaintifC failed 
to do so. After the main charge had been glven, the court passed on 17 
or 18 requests then made by plaintiff orally. The court then passed on 
3 or 4 addltioiial requests from plaintlff's counsel, after he had stated 
that he had but one inore when counsel walked to his table and turned 
his back to the court. The clerk was then Instructed to swear an ofJicer 
to accompany the jury on retireraent, which was done without any objec- 
tion or exception that plaintifï had more requests to submit. The court 
then turned to other business with other counsel, and the jury were leav- 
ing the box, when plaintlff's counsel stated that he desired to submit an- 

•For other cases see same topic & § ntjmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
182 F.- 
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^ . pth€|r request to charge. Hcld, that the court vvas justifled in refuslng to 
'^ permit the submission of the request at that time. 

[Édi Note.— For other cases, see Trial, Cent. Dlg. § 642; Dec. Dlg. § 

257.*] 

3. LiBEL AND Slandeb (§ 116*)^DAMAGE8. 

In an action for llbel, plalntifPs damages are confined to gênerai and 
compensatory damages, unless the jury flnd express malice; there belng 
no allégation or proof of spécial damages. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent. Dlg. § 343 ; 
Dec. Dig. § 116.*] 

4. LiBEL AND Slandeb (§ 101*) — Malice— Pbesumptions. 

In an action for llbel, the law implies damage from the publication 
thereof and légal malice, as distinguished from express malice, wbich 
must be proved. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent. Dig. § 278; 
Dec. Dig. § 101.*] 

5. LiBEL AND Slander (§ 112*) — Eixpress Malice— Pkoof. 

Proof of express malice in the publication of a llbel may be dispensed 
wlth, if it appears on the face pf the article or from the wanton, careless, 
or reckless manner of Its publication. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent. Dig. § 329; 
Dec. Dlg. § 112.*] 

6. LiBEL and Slandeb (§ 62») — Mitigation— Publication— Dutt to Make 

INQUIRÏ. 

Before publlshing an article derogatory to another, it Is the duty of the 
publisher to make due inquiry as to the truth of the article; the pub- 
lisher's good falth and actual belief in the truth of the article after due 
Investigation belng available in mitigation of damages in the absence of 
express malice. 

[Ed. Note.— For other cases, see Llbel and Slander, Cent. Dig. §§ 1G2, 
317; Dec. Dig. § 62.*] 

7. Libj;l and Slander (§ 52*)— .Tustification— Truth. 

There can be no justification for a llbel short of proof of the truth 
thereof. 

[Ed. Note. — For other cases, see Llbel and Slander, Cent. Dlg. §§ 151, 
152 ; Dec. Dig. § 52.*] 

8. LiBEL AND Slandeb (§ 120*) — Punitive Damages. 

Punitive damages cannot be allowed for libel unless express malice bas 
been found. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. §§ 350, 
351 ; Dec. Dlg. § 120.*] 

Action by Gabriel Astruc against the Star Company. Motion for 
new trial. Denied. 

Maurice Léon, for plaintifï. 

Macdonald De Witt and M. Towne, for défendant, 

RAY, District Jvtdge. It seems to me, so far as requests to charge 
are concerned, that what was said by Earl, T-, in G'Neil v. D. D. lî. 
B. & B. R. R. Cb. et al., 129 N. Y., at pages 130, 131, 29 N. E., at 
page 85 (26 Am. St. Rep. 512), disposes of this case if it is good 
law and common sensé. The court there said, among other pertinent 
things : 

"The counsel of a party cannot ask as a right unreasonably to prolong a 
trial, by the examinatlon of witnesses, or by debates to the court or jury, or 

•For other cases see same topic & § numeer lu Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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by Innumerable and interminable requests to charge. In thèse matters, the 
judge bas some discrétion to be exercised in the Interest of justice and with 
a due regard to the rights and interests of the parties. A party has the right 
to a reasonable opportunity to présent hls évidence, objections, and requests, 
and after he has had that he cannot complain of reasonable restrictions and 
limitations put upon the exercise of his right by the judge in the fair use of 
the discrétion whlch he undoubtedly possesses." 

In Blashfield, Instruction to Juries, it is said (section 134, pp. 330, 
331): 

"Where the refusai to give an instruction because not presented in time 
would work injustice, tUe court should either waive its rule, and give the in- 
struction, or luake sucli explanations of its own as would put the law correctly 
before the jury. But where a full and fair opportunity has been afforded to 
counsei to submit their requests for instructions, a very clear case of abuse of 
discrétion must be made out to call for any interférence with the refusai of 
the triai judge to recelve other requests, the présentation of which has been 
unnecessarily delayed." 

And to the same effect is Schuhle v. Cunningham, 14 Daly (N. Y.) 
404; Williams v. Corn., 85 Va. 607, 8 S. E. 470; Tully v. Despard, 
31 W. Va. 370, 6 S. E. 937. Thèse cases are not substantially in 
conflict with what was held in Chapman v. McCormick, 86 N. Y. 
479, where the court refused to entertain any requests after the main 
charge was delivered, which is not this case. 

This case is similar to Gallagher v. McMullin, 7 App. Div. 331, 
324, 335, 40 N. Y. Supp. 223, and unlike Malone v. Third Av. R. R., 
13 App. Div. 508, 43 N. Y. Supp. 694, and Douglas v. Met. St. R. 
Ce, 119 App. Div. 203, 205, 104 N. Y. Supp. 453. 

First, in the case at bar, counsei were requested to hand up their 
requests to charge to enable the court to go over them, or the prop- 
ositions embraced therein, in the main charge, or cover them thereby 
and save time and confusion. The défendant handed up its requests 
to charge, but the plaintifif did not. However, the court listened to 
and passed upon many requests, about 17 or 18 in number, made 
orally by plaintifï's counsei after the main charge had been completed. 
The court then passed upon 3 or 4 requests from plaintiff's counsei aft- 
er he stated he had but one more. Then plaintiff's counsei turned 
away, walked to his table, where he had books and papers, and, to 
the court, seemed to be picking them up. The clerk was then in- 
structed by the court to swear an officer to accompany the jury, which 
the clerk did, without objection or suggestion that the plaintifif had 
more requests to submit. In the meantime the court had turned to 
other business with counsei in other cases or another case, not on the 
calendar, and the jurymen were picking up their hats, and some were 
out of the box, when plaintiff's counsei approached and stated that he 
desired to submit another request to charge. The court stated it 
was then too late. What that request was to hâve been is not set 
forth in the motion papers but appears in reply affidavits. 

In the trial of causes there must corne a time when the court is 
not called upon to listen to and pass upon further requests to charge, 
and, in this case, after the counsei had said he had "one more" and 
then submitted three or four, ail of which were passed upon, and 
had then tiirned away and returned to his table, where he remained 
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with his back to tlie court while without objection an offieef was 
sworn to accompany the jury to its room, and after the jury had in 
part left the box for the purpose of retiring and the court had taken 
up other business, it seemed'jio' the court that a fair judicial discrétion 
was exerciséd in declining to entertain further requests ^ and f urther 
instruct the jury. There was no suggestion of inadvertence, mis- 
take, error of counsel, or of forgetfuhiess. This court entertains the 
same opinion now after an examination of the cases. Clearly the affi- 
davits of Mr. Shearn, Mr. Towne, and the deputy clerks dispose of 
thèse matters and of the other questions presented by the moving af- 
fidavits. " 

The jury was plainly told tliat it was for them to say whether 
the published article alleged to be Hbelous, so far as it referred to the 
plaintifif,' charged him with misconduct or dislionesty or a violation 
of his duty to be honest, etc., and that, if it did, it was libelous. The 
complaint çontains an allégation as to the meaning, and I am of the 
opinion it was for the jury, not the court, to say what the meaning 
was asapplied to the plaintifï and so far as it referred or related to 
him. 

The court paid close attention to the requests made and the con- 
duct of counsel on both sides and observed no interférence with the 
counsel ; for the plaintiff in submitting requests that in any way was 
prejudjcial. The attention of the court was not called to any inter- 
férence by plaintifif's counsel. The court is sure there was no im- 
proper conduct on the part of the clerk of the court. 

Since writing the above, I am in receipt of the supplemental or an- 
swering; affidavit of Mr. Léon stating the request he would hâve sub- 
mitted. Ail; of thèse propositions so far as applicable to the case 
had been gone over in the charge as made. The jury had been told 
what constitutes libel, and that if they found any part pf the article 
libelous as referring to the plaintiff he was entitled to recover dam- 
ages. That his damages were confined to gênerai and compensatory 
damages unless they found. express malice, as there was no allégation 
or proof of spécial damages, and the meaning of spécial damages was 
explained. The jury was ^also told: That the law implies damage 
from the publication of a libel, and that the law implies or présumes 
what is known as légal malice, but not express mahce, which must 
be proved in some way, and that in this case the jury could not find 
express mahce unless it appeared on the face of the article or from 
the wanton, careless, or reckless manner of publication. That before 
publication it is the duty of a publisher to make due inquiry as to 
/the truth of an article, and that good faith, actual beHef in the truth 
after due investigation may go in mitigation and tend to prove ab- 
sence of express malice. Also, that there could be no justification 
short of proof of the truth of the libel. It was assumed that the de- 
fendant Company was liable for the acts of its agents and in efïect 
so stated. The jury was told they could not give punitive or exemplary 
damages unless they found express malice, but that express malice 
might appear from the wantoness or recklessness or carelessness of 
the publication. That in the absence of express malice the plaintifï 
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could only recover compensatory damages; that is, for mental suf- 
fering, in jury to réputation and standing in community, etc. Also: 

"If he did not suffer In bis mind at ail, did not care anything about it, did 
not lose any business or suffer in his réputation or standing in the communi- 
ty, tlien ail he would be entitled to recover would be nominal damages." 

Also, that he was entitled to recover "substantial damages accord- 
ing to the injury received" or sufFered, but refused to charge that 
the right to substantial damages dépends on the charges made and 
not on the feelings of the man. But the court also charged that the 
character of the accusation must be taken into considération by the 
jury in order for it to make up its mind as to how much the plain- 
tiff suffered either in mind, mental suffering, réputation, or standing 
in the community. However, as the court declined to say that the 
article was on its face a libel as to the plaintiff read altogether, and 
left it to the jury to say how it would be read and understood by 
any considérable number of readers, and was libelous if it would be 
read and understood by any considérable number as charging the 
plaintiff with dishonesty or want of integrit)', etc., in which event he 
would be entitled to nominal damages in any event, and also charged 
that if the plaintiff had been libeled there was no proof tending to 
justify the libel, and the jury found a verdict of no cause of action, 
it is évident it found the article was not libelous, and the question is 
whether or not the court should hâve charged that the article was li- 
belous per se, leaving the amount of damages to the jury, in view 
of the mitigation so far as there were mitigating circumstances. If 
the court should hâve so charged, the plaintiff is entitled to a new trial. 
If not, then the other questions sought to be covered by the requests 
the plaintiff's affidavits in reply say would hâve been presented are 
of no moment. 

As stated, I think it was for the jury to say whether the article or 
any part of it was libelous when read altogether, in that it charged 
the plaintiff with dishonesty or want of integrity in the business he 
was doing or a violation of the duty he owed to be honest, straight, 
and square. And the jury was told the article was libelous if it would 
hâve been read and understood by any considérable number as mak- 
ing any such charge against the plaintiff, and that if they so found 
there was no justification, and plaintiff was entit'-d to recover some 
damages. This was a question of fact, not of law, taking the article 
as a whole. I repeat, the jury having found a verdict oino cause of 
action, it is évident they found the article was not libelous. If not 
libelous, there was no question of damages for them to consider. 

The motion for a new trial is dènied. 
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WESTEBN UNION TELEGRAPII CO. v. COOPER. 
(Circuit Court, S. D. Georgla, W. D. November 18, 1910.) 

1. Courts (§ 508*)— Injitnction by ITederal Court Against Action in State 

X30UHT— Phiority of .Iuhisdiction. 

Tlie removal into a fédéral court of an action for malicious prosecution 
on a charge of larceny after trust does not warrant the fédéral court in 
granting an injunctlon to restraln plaintlfC froni prosecuting a second 
action in the state court for malicious prosecution on a charge of for- 
gery, the two causes of action being separate and distinct, where under 
the State statutes the two proseeutions could not hâve been Consolidated, 
and on conviction would hâve subjected plaintifC to separate and différ- 
ent punishments. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 508.* 
Enjolnlng proceedings in state courts, see notes to Garner v. Second 
Nat. Bank, 16 C. C. A. 90 ; Contrai Trust Co. v. Grantham, 27 C. C. A. 
575 ; Copeland v. Brunlng, 03 O. C. A. 437.] 

2. Courts (§ 508*)— Injunction bt Fedebal Court Against Action in State 

Court— Priority of .Iueisdiction. 

In such case, however, plaintlff wIU be enjoined from pleading and 
provlng as an élément of damages in the second suit the same expenses 
of defendlng the proseeutions that are set up in the first action. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 508.*] 

In Equity. Suit by the Western Union Telegraph Company against 
John A. Cooper for an injunction. Limited injunction granted. 

William L,. Clay, for plaintifif. 

Max Isaac and Talley & Heyward, for défendant. 

SPEER, District Judge (orally). In this case John A. Cooper 
brought an action for damages, laid in the amount of $25,000, against 
the Western Union Telegraph Company. This was brought in die 
city court of Brunswick. The plaintifï sought to recover damages al- 
leged to hâve been sustained by him because of what he avers to be a 
malicious prosecution brought against him for the offense of larceny 
after trust. He was, as I understand, a clerk or agent of the défend- 
ant Company. This défendant removed the case to the Circuit Court 
of the United States for the Eastern Division of this District. It has 
been recently brought, and is still pending. After the removal, the 
plaintifif brought another action in the same state court for $1,999 
damages, alleged to hâve been sustained by him for a malicious prose- 
cution for forgery on the part of the same défendant. The last suit, it 
will be seen, is for less than the amount necessary to jurisdiction hère. 
This must exceed $2,000, exclusive of interests and costs. The West- 
ern Union Telegraph Company, the défendant, seeks in this proceeding 
to enjoin the second action brought by the plaintifï in the state court, 
wherein he allèges damages for malicious prosecution for forgery, 
and the proceeding is based upon the ground that both proseeutions are 
for one and the same cause, and that the case first removed drew to it 
the jurisdiction and diity on the part of the court to détermine ail of the 

•For other cases see same topic & § numbise in Dec. & Atn. Digs. 1907 to date, & Kep'r Indexes 
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alleged wrongs connectée! with the transaction, including the charge 
of forgery set up in the second suit brought in the state court. 

The question is not entirely free from difficulty. It is, of course, 
the duty of the Circuit Court of the United States to protect citizens 
of other states who are sued in the state courts, and who properly in- 
voke the jurisdiction granted by the Constitution and the removal laws, 
based on diversity of citizenship, or other proper ground ; and it has 
been held in more than one case that this court can avail itself of the 
remedy of injunction to stay proceedings in the state court relating to 
a cause which has been removed, when such proceedings are obviously 
intended to avoid the effect of the removal statutes and to defeat a 
citizen of another state of his right to hâve his controversy tried in 
the Circuit Court of the United States. 

In French, Trustée, v. Hay, 22 Wall. 250, note, 32 L. Ed. 8.57, 
opinion by Mr. Justice Swayne, the learned justice states that in his 
opinion "a stronger equity can hardly exist," and if an injunction 
could not be given the resuit vi'ould hâve shown the existence of a 
great defect in our fédéral jurisprudence, and hâve been a reproach 
upon the administration of justice. A notable application of the doc- 
trine hère announced may be found in Dietzsch v. Huidekoper, 103 U. 
S. 498, 26 L. Ed. 497; also in Wadley v. Blount (C. C.) 65 Fed. 676. 
In French, Trustée, v. Hay, supra, it is held that : 

"The prohibition in the judiciary aet against the granting of lujunctions by 
the courts of the United States touchlng proceedings in state courts has no 
application hère." 

It is, however, true that the remedy of injunction against a party 
in a state court should only be utilized by this court in cases of great 
clearness, where it is obvious that there is an attempt to defeat the 
constitutional jurisdiction resulting from the removal. Sinclair v. 
Pierce, 50 Fed. 852. The practical test hère is this: Do the several 
prosecutions alleged to be malicious, for which damages are claimed, 
necessarily constitute one and the same cause of action? It is true 
that they ail may be based upon the grievance the telegraph company 
allèges against its former agent. Granting that he may hâve been a 
defaulter, that he may bave been an embezzler, and also a forger, are 
the charges which were presented by the grand jury of the state court 
at the instance of the défendant essentially the same? Are they not, in- 
deed, distinct crimes, defined by separate statutes ? Could they be Con- 
solidated and tried in one proceeding in this court? Or, more perti- 
nently, could they be consolidated and thus tried in the state court? 
Could it be said in that court that an acquittai on the charge of larceny 
after trust would justify the défense of former jeopardy on the indict- 
ment for forgery? Would a conviction on the indictment for forgery 
justify and support the défense of former conviction on the indictment 
for larceny after trust? This should be made very plain before the 
court would be justified in reaching the conclusion that the offenses are 
identical, and that the détermination of one case would dispose of the 
others. 

Now, the offense of larceny after trust is entirely distinct from the 
offense of forgery. The nature of the crime is différent, and under the 
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State law the penalties are différent. Larceny after trust may exist 
without forgery, andl forgery may exist without larceny after trust. 
Since we are concluded in this state of the case by the averments of 
the plaintiff's déclarations, we must conclude that the plaintiff has 
been aggrieved, if aggrieved at ail, not only by the prosecution for 
larceny after trust, but also by the prosecution for forgery. There 
is nothing to show that they essentially and substantially embrace the 
same transaction, save that iri each case the plaintifï has filed identical 
or duplicate statements of his expenses in attending court. To this 
there is the apt reply, that there was but one attendance, although 
there were two indictments. It follows that this does not satisfactorily 
show that the two prosecutions were for one and the same offense. 
Indeed, it is clear enough that, had he been convicted on one indict- 
ment, he could hâve been sent to the penitentiary for fîve years, and, 
had he been convicted on both, his sentence could hâve been ten years, 
a significant feature, which the court cannot whoUy ignore. There 
is, besides, a greater degree of moral turpitude in larceny after trust 
and forgery than in either forgery or larceny after trust if considered 
separately. In this view of the case, the court does not feel at liberty to 
grant an injunction to restrain thé prosecution of the plaintiff's action 
now pending in the state court, upon the contention that the indict- 
ments include only one transaction. 

It is, however, true that, while the court cannot grant ail the relief 
sought by the complainant in equity hère, it may do so in part. It seems 
very plain that in the account for expenses declared upon by the plain- 
tiff in the state court he duplicates the account annexed to his first déc- 
laration filed in the state court and removed to this court. Now, the 
fine Latinity of my learned young brothers who resist the injunction 
will instantly suggest the useful principle, "Nemo débet bis vexari pro 
una et eadem causa," which for the less learned I will interpret, "It is 
a rule of law that a man shall not be twice yexed for one and the same 
cause." This reiterated assignment of damages upon the same bill of 
particulars seems a violation of that time-honored maxim, and the 
plaintiff in the state court, after his first action setting f orth this ac- 
count has been properly removed hère, cannot be permitted to press it 
there. 

An interlocutory decree may therefore be framed, enjoining the 
plaintiff in the state court f rom insisting upon a recovery there upon 
this account, which this court is empowered to détermine because it 
was removed hère; but, for the reasons stated, as to the action for 
malicious prosecution for forgery, now pending in the state court, we 
must décline to interfère, and the injunction will be framed accord- 
ingly. 
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EWERS V. WBAVER, Internai Revenue Collecter. 
(Circuit Court, S. D. lowa, E. D. November 9, 1910.) 

1. Internai, Revenue (§ 16*) — Oleomabgaeine Dealers — Taxation — Sale. 

Plaintiffl and his brotlipr ivere both retail dealers in oleoniargarine, and 
had paid tlie tax for the first six montlis of 1910. riaintiff, having pur- 
chased a wliolesale shlpment of oleomargarine, whicb liad not arrived, 
borrowed froni bis brother a pacliage of the s^anie niaterial whlch the 
brother liad obtained from the same Wholesale dealer froni whom plain- 
tiff's supply had been ordered. A few days thereafter, plaintiff's shlp- 
ment arrived, and be returned to his brother the précise amount borrowed 
of the same produet and braud. Ueld, that such transaction constitiited 
a barter, and not a sale, and did not subject plaintlfl: to the tax imposed 
ou Wholesale dealers lu oleomargarine. 

[pjd. Note. — For other cases, see Internai Revenue, Dec. Dig. § 16.*] 

2. INTERNAL REVENUE (§ 38*) — TAXES— ACTION TO RECOVER— FaILURE TO AP- 

l'EAL TO COjIMISSIONER OF INTBRNAL REVENUE. 

Where a foruîer commissioner of internai revenue had held that a lend- 
ing of taxable goods by oue retail dealer to another rendered the lender 
llable to a tax as a Wholesale dealer, plaintifC on being compelled to pay 
the Wholesale oleomargarine dealer's tax because of having loaned a pack- 
age of oleomargarine to his brother, who was a retail dealer therein, was 
not required to appeal frcni the action of the collecter of the district to 
a comndssioner of internai revenue before sulng to recover the amount so 
paid. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§83, 84 ; 
Dec. Dig. § 38.*] 

3. Sales (§ 1*) — Eléments. 

A "sale" means an exchange of property for nioney. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1, 3-5; Dec. Dig. 
§ 1.* 

For other définitions, see "S^'ords and Phrases, vol. 7, pp. C291-6306 ; vol. 
8, p. 7793.] 

Action by Franlc Etvers against H. O. Weaver, as Collecter for the 
Internai Revenue Department, to recover $100 paid under protest by 
plaintiff for a wholesale oleomargarine dealer's license. On demurrer 
to the pétition. Overruled. 

W. J. Roberts, for plaintiff. 

George B. Stevvart, Asst. U. S. Atty., for défendant. 

SMITH McPHERSON, District Judge. I do not deem it neces- 
sary, nor do I hâve the time, to prépare a formai opinion. But it is 
due to counsel that I state my reasons for the holding now to be made. 

This is an action brought by the plaintiff against the collector of in- 
ternai revenue for this district for moneys paid, in which he seeks to 
recover $100 paid under protest. 

The facts recited in the plaintiff's pétition are that the plaintiff is a 
retail dealer in méats and similar products in Keokuk, lowa. tlis 
brother, A. P. J. Ewers, is likewise a retad dealer in méats in the same 
city. I^oth plaintiff' and his brother were licensed retail dealers for the 
sale of oleomargarine, and each had paid the tax required by law for 
the first six months of the year 1910, authorizing each of them to en- 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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gage in theretail business in the sale of oleomargarine, Plaintiff had 
made a purchase of Swift & Co., dealers in oleomargarine, for a ship- 
ment of that product; but, before the arrivai of the product, plaintiiï's 
supply was exhausted, and he borrowed) from bis brother a package 
of oleomargarine, which the brother had obtained from the same whole- 
sale dealer, namely, Swift & Co. In a few days, plaintiff's shipment 
having arrived, he replaced with bis brother the précise amount bor- 
rowed of the same product and of the same brand, manufactured by 
the same concern, namely, Swift & Co. The collector of internai rev- 
enue maintained that, by the return of the like product to bis brother 
on account of said borrowing, the plaintiff therelîy became a wholesale 
dealer, which would subject him to the tax of $100. The Commis- 
sioner of Internai Revenue declined to give him any relief, and plain- 
tiff bas brought this action. 

To the pétition, défendant has filed a demurrer, on the gênerai ground 
that no appeal was taken to the Commissioner of Internai Revenue 
from the action of the collector of this district. 

The gênerai proposition is : Did either plaintiff or bis brother make 
a sale? The holding of this court is that it was a mère borrowing or 
trade, and that the borrowing or trade is not a sale. A "sale" means 
for money. An "exchange of property" is a mère barter or tradte. The 
very purpose of money is to bave a médium of exchange so that bor- 
rowing or trading or bartering can be dispensed with. In this case, 
the government was not deprived of a cent of its revenue to which it 
was entitled. Both plaintiff and his brother made the same sales at 
retail that they would bave made but for the transaction, except the 
plaintitï could bave made no sale for a few days pending the arrivai 
of his merchandise. , But he had the right to engage in retailing every 
day, because he had paid his license fee therefor. The transaction 
was a mère friendly and brotherly act. The one being short and the 
•other long as to the product in kind, the one kindly loaned to the oth- 
«r a package which was restored in kind and brand, manufactured by 
the same concern. I am unable to see how this can be construed into 
a sale. 

Another proposition is that the statute allowing this assessment and 
the recov^ry of this money is in the nature of a pénal action, and the 
rights of the government must clearly fall with in the statute before the 
right can be given to make a levy and seizure. Such right cannot be 
placed in the statute by construction, unless fully warranted by the 
statute. 

It would bave been futile to hâve carried a perfunctory appeal to 
the Commissioner of Internai Revenue, because his décision was fore- 
stalled by his rulings, and why should the plaintiff bave been driven 
through the idle form of such perfunctory appeal when the resuit was 
known in advance and such resuit hostile to the plaintiff? 

The resuit is the demurrer to the pétition is overruled. 

NOTE. — In Fédéral Laws Governing Licensed Dealers, by John G. Capers, 
former Commissioner of Internai Revenue, at page Gl, is the following: "A 
retail liquor dealer leuding a package of béer or spirlts to another retail liquor 
dealer merely as au accommodation and without compensation and to be sub- 
sequently returned does not incur llability as a wholcsiile liquor dealer. U. S. 
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V. Thomas (U. S. Court, No. Dak. 1909, Amidon, Judge).i Thls case reverses 
aud supersedes the heretofore rulings of tlie Internai Revenue Bureau. The 
court's décision, however, Is not found In any of the publlshed Treasury Dé- 
cisions." 

See, also. Grier v. Tuclier, 150 Fed. 058; Tuelier v. Grier, 160 ï'ed. Cil, 87 
C. C. A. 513. 



In re IIERR. (Xo. 1.) 

(District Court, M. D. l'eirnsylviuiia. Novcnilier 1", 1010.) 

No. 1,552, in Baulu-uptcy. 

B.VNKRUPTCT (§ 2'!8*) — CoNTEMPT— Cancei.kd VouciiEits— Faii.iîjîb to Deliver 
ÏO Tkustek. 

In a proceeding against a baukrupt for contenipt in failiug to deliver to 
his trustée certain clieclvs, eUeclv stubs, and caneeled notes showing pay- 
uients made by hini immediately prior to bauliruptcy, sliown to hâve been 
in his possession within tliree weelîs prior to bankruptcy, évidence held 
insufficient to estivblisli that such cheeks, etc., had been lost, and were not 
within the l)anlirupt's control, so as to excuse his failnre to surrender 
tliem. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 400; Dec. 
Dig. § 2:^8.*] 

In the matter of Hyman J- Herr, bankrupt. On certificate of the 
référée to review an order entered on a rule committing the bankrupt 
for contempt, in f aihng to dehver to the trustée certain cheeks, check- 
book stubs, caneeled notes, etc., belonging to the bankrupt. Order 
affirmed. 

See, also, 182 Fed. 71 G. 

M. C. Rhône and A. R. Jackson, for the rule. 

W. E. Crawford and C. L,. Peaslee, for the bankrupt. 

ARCHBALD, District Judge. It is of the greatest importance to 
the settlement of this estate that the trustée should bave the cheeks,. 
the checkbook stubs, and the caneeled notes, which belonged to the 
bankrupt, as only by thèse can the varions payments made by the bank- 
rupt, just prior to the filing of his pétition be known. On December 
2, 1909, three weeks before his bankruptcy, 253 cheeks were returned 
'to him, upon the balancing of his book by the bank; and not one of 
thèse can be found. Some 31 cheeks were also turned over the day 
he fîled his pétition, and with one or two exceptions the trustée has 
Ithese. But this leaves a very large number unaccounted for, and the 
bankrupt, upon examination, professes to know nothing definite as 
to whom or in what amounts they were any of them made out. The 
référée, within a month afterwards, while the matter was still fresh 
in every one's mind, made an order on the bankrupt to turn over thèse 
missing papers, and after a spécial hearing upon the subject, not being 
satisfied of his inability to do so, he has certified the matter hère. 

The only answer of the bankrupt to the rule is that he left ail his 
books and papers in his store, and, as corroborative of this, it is urged 

•For otlier cases see same topic & § ntjmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 

• No opinion flled. 
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that those of them which the trustée now has were so found. But the 
receiver, who took immédiate possession, after the pétition was filed, 
found nothing of the kind in the store, and it is impossible that they 
sliould hâve escaped him, if they had been there. Nor was there any, 
intermediate period of occupation, when they might hâve been unwit- 
tingly destroyed. Enough has developed to show that the bankrupt 
has a motive for the concealment of thèse checks, and it permits of too 
easy an évasion to accept his statement, that he left them behind when 
he gave up possession of the store, in the face of the déniai by those 
who immediately went in, that they were not there. The référée heard 
the witnesses and did not believe the bankrupt's story, and I am not 
any better impressed with its truth. 

The bankrupt is therefore adjudged in contempt, and will be com- 
mitted until the order of the référée is complied with. 



In re HERR. (No. 2.) 

(District Court, M. D. Pennsylvania. November 10, 1910.) 

No. 1,552, in Bankruptcy. 

1. Bankbuptct (§ 143*) — Assets— Insura-rce Policy— Wipe as Oontingest 

Beneficiaey — Change or Benéeiciaby— Rigiit of Trustée to Surkender 
Value. 

A bankrupt had an endowment policy on his own life payable to him if 
he should survive the endowment period, otlierwise to his daughter should 
she survive hlm, otherwise to his executors, adminlstrators, or assigns, or 
such other beneficiaries as he might designate, provided that if the policy 
had not been assigned there might be a new désignation by the bankrupt 
at any time, and from time to tlme during the continuance of the policy 
on flling with the company a written reauest to that effect, duly acknowl- 
edged and aeeompanied by the policy, to take efCect on belng indorsed 
thereon. The bankrupt had twice changed his beneflciary; once so as to 
make the policy payable to his executors, adminlstrators, and assigns, 
eliminating his daughter, and agaln by making it payable to himself and 
in the event of his prior death, to his widow, and if she should not survive 
him to his executors, adminlstrators, and assigns ; and so the policy stood 
at the date of bankruptcy. Held, that the wlfe's interest in the policy was 
negligible, and that the surrender value of the policy constituted assets 
belonging to the bankrupt's trustée. 

lEd. Note. — For other cases, see Bankruptcy, Dec. DIg. § 14.3.*] 

2. Bankruptcy (§ 143*) — Assets— Insurance Policy. 

It is not necessary, that an Insurance policy on the life of a bankrupt 
shall be assets for the beneflt of creditors, that an aetual cash surrender 
value shall be stipulated for in the policy ; it being suflicient if it is con- 
ceded by the practice of the Insurance company. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 143.*] 

3. Bankruptcy (§ 143*) — Assets— Insurance Policy Payable Contingently 

TO WiEE- State Law. 

Where a bankrupt had a life Insurance policy payable to his wife if 
she survived him, and authorizing a change of beneflciary at any time at 
the bankrupt's élection, the policy was not saved to the wife as agalnst 
the bankrupt's trustée by Act Pa. Aprll 15, 1808 (P. L. 103), and Act May 
1, 1876 (P. L. 60) § 25, providlng that policies of life Insurance secured by 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



IN EE HERE. 717 

a husbanfl for the beneflt of Ms wife and cMldren shall confer on them 
a vested interest free from the husband's creditors, etc. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 143.*] 

In the matter of Hyman J. Herr, bankfupt. Rule on the bankrupt 
to show cause why he should not pay or secure to his trustée the cash 
surrender value of a certain insurance poHcy. Rule absolute. Bank- 
rupt required to pay to the trustée the cash surrender value of the 
policy, at the time of the adjudication, amounting to $350, or other- 
wise the policy shall pass as assets to the trustée. 

See, also, 183 Fed. 715. 

M. C. Rhône and A. R. Jackson, for the rule. 

W. E. Crawford and C. L. Peaslee, for the bankrupt. 

ARCHBALD, District Judge. On September 1, 1901, the bankrupt 
took out a policy of insurance in the Pacific Mutual Life Insurance 
Company on his own life, which was in force when he went into bank- 
ruptcy, December 23, 1909, and bas been kept up, to the présent time, 
by the payment of the last annual premium. The policy was on what 
is known as the 15-year endowment plan, and by it the company prom- 
ised to pay $1,000 to the bankrupt on September 1, 1916 ; or, if he 
should die previous to that date, to pay the same amount to Mildred 
Herr, his daughter, should she survive him; or, if not, to the execu- 
tors, àdministrators, and assigns of the bankrupt, or to such other beti- 
eficiary as hé might designate, as provided in the policy. As to chang- 
ing the beneficiary, it was agreed that, provided the policy had not 
been assigned, there might be a new désignation by the bankrupt at 
any time, and from time to time, during the continuance of the policy, 
on filing with the company a written request to that effect, duly ac- 
knowledged, accompanied by the policy ; such change to take effect up- 
on the indorsement of the same by the company on the policy. Ac- 
cording to the schedule attached to the policy, it had a cash surrender 
value, at the time of the adjudication, of $350 ; and, in view of this, a 
rule has been taken on the bankrupt, in pursuance of the statute, to 
show cause why he should not pay or secure this amount to the truétee, 
or otherwise, the trustée be entitled to the policy. On March 31, 1908, 
this policy was changed by the bankrupt so as to be payable to his ex- 
ecutors, àdministrators, and assigns, eliminating his daughter. And on 
March 23, 1909, it was again changed and made payable to himself 
on September 1, 1916, as before, or, in the event of his death prior to 
that time to his wife, Margaret Herr, should she survive him, or oth- 
erwise to his executors, àdministrators, and assigns; and that is the 
way it stood when he went into bankruptcy. 

It is clear, under this showing, that the trustée is entitled to the pol- 
icy or its surrender value. While the wife, as it stands, is the contin- 
gent beneficiary, the policy is under the complète control of the bank- 
rupt, who may change the situation at any moment, and realize upon 
it, without regard to her, either giving- it up and getting the surrender 
value, or continuing it with a newly design ated beneficiary, just as he 
may choose. This absolute dominion over the policy makes it his, and 

•For other cases see same topic & § numeee in D«c. & Am. Digs. 190Ï to date, & Rep'r Indexes 
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it therefore passes with the rest of his property to his trustée, subject 
only to the right to redeem, as provided by the act, on paying the sur- 
render value. 

This question has been considered in numerous cases, and by the 
decided weight of authority the right of the trustée has been sustained. 
In re Diack (D. C.) 3 Am. Bankr. Rep. 723, 100 Fed. 770 ; In re Board- 
man (D. C.) 4 Am. Bankr. Rep. 620, 103 Fed. 783 ; In re Coleman, 
14 Am. Bankr. Rep. 461, 136 Fed. 818, 69 C. C. A. 496 ; Matter of 
Phelps, 15 Am. Bankr. Rep. 170 ; Clark v. Insurance Company (C. C.) 
16 Am. Bankr. Rep. 137, 143 Fed. 175 ; In re Wolflf (D. C.) 21 Am. 
Bankr. Rep. 452, 165 Fed. 984; In re White, 23 Am. Bankr. Rep. 
90, 174 Fed. 333, 98 C. C. A. 205, 26 L. R. A. (N. S.) 451 ; In re 
Moore (D. C.) 23 Am. Bankr. Rep. 109, 173 Fed. 679; Matter of 
Hettling, 23 Am. Bankr. Rep. 161, 175 Fed. 65, 99 C. C. A. 87 ; In 
re Orear (C. C. A.) 24 Am. Bankr. Rep. 343, 178 Fed. 632. It is not 
necessary that an actual cash surrender value should be stipulated for 
in the policy ; it is enough if it is conceded by the practice of the Com- 
pany. Hiscock V. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 
771. It is true that in some instances, where the wife is a beneficiary, 
the policy has been held to be exempt, being protected, as it is said, 
against the claims of creditors, by the law of the states where the cases 
respectively arose. In re Booss (D. C.) 18 Am. Bankr. Rep. 658, 154 
Fed. 494; In je Pfaffinger (D. C.) 21 Am. Bankr. Rep. 255, 164 Fed. 
526. In re Whelpley (D. C.) 22 Am. Bankr. Rep. 433, 169 Fed. 1019 ; 
In re Johnson (D. C.) 24 Am. Bankr. Rep. 277, 176 Fed. 591 ; Holden 
v. Stratton (Wash.) 198 U. S. 202, 35 Sup. Ct. 656, 49 L. Ed 1018. But 
that is not the prevailing view, at least where, as hère, the bankrupt 
is authodzed to change the beneficiary at will. In re White, 23 Am. 
Bankr. Rep. 90, 174 Fed. 333, 98 C. C. A. 205, 26 L- R. A. (N. S.) 451. 
And the policy is not saved to the wife therefore, in my judgment, 
under the laws of Pennsylvania (Act April 15, 1868 [F. L. 103] ; Act 
May 1, 1876 [P. L. 60] § 25), in the case in hand. In the Booss Case, 
supra, decided by Judge Holland, the right to change the beneficiary 
apparently was not given. 

It is true that, if the bankrupt died to-day, the money due on the 
policy would belong to his wife. But it is also true that at once, 
upon the discharge of the présent rule, the bankrupt could eliminate 
her, by the désignation of a new beneficiary, and get the surrender 
value of the policy, which the trustée therefore, by the terms of 
the statute, is entitled to claim. It is the uncertainty of her inter- 
est that makes it of no concern. It is only to policies where she 
has something dependable that the exemption applies. Because of the 
bankrupt's absolute command over it, the surrender value is to be re- 
garded as payable to him, within the meaning of the law. 

The rule is made absolute, and the bankrupt is required to pay to the 
trustée the cash surrender value of the policy at the time of the ad- 
judication, amounting to $350, or otherwise the policy shall pass as 
assets to the trustée. 
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THE AKER. 

(District Court. D. Maryland. November 4, 1910.) 
CoLLisioîT (§ 91*) — Steamship and Tow Meeting— Violation of Passing 

RULES. 

A collision in the eut olï channel In Chesapeake Bay in tlie daytime be- 
tween the steamship Aker, passing northward, and one of four jjarges In 
tow of a tug, passing southward, held due solely to the fault of tlie Aker, 
which, being In about the nilddle of the 600 foot channel, slgnaled the 
tug to pass starboard to starboard, contrary to the rules and when the 
wind and tide tended to swing the tow. which was 1,.500 feet long, to the 
westward slde of the channel ; the Aker also, after her signal was as- 
seuted to, having failed to carry it ont by going as far toward the west 
side of the channel as she could and should hâve done. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 187-192; Dec. 
Dig. § 91.* 

Wlth or between towing vessels and vessels in tow, see note to The 
John Englis, 100 C. O. A. 581.] 

In Admiralty. Suit by William Cooper, as master, for himself and 
others as owners, of the barge Diamond State, against the steamship 
Aker. Charles Gring, owner of the Prudence, was impleaded. Decree 
for libelant. 

The barge, Diamond State, on the mornlng of March 12, 1910, was damaged 
in a collision between It and the Norwegian steamer Aker in what Is known as 
the eut o£E channel in the Chesapeake Bay. She was at the time in the tow 
«f the tug Prudence. The barge llbeled the Aker. The latter brought in the 
tug under the rule. The Prudence started from Baltimore wlth four barges in 
tow. The one which towed immediately behlnd the tug was laden. The other 
three were llght. The entire length of the flotilla from the stem of the tug to 
the stem of the rearmost barge was somewhere between 1,500 and 1,T00 feet- 
It was dayllght. There was no obstruction to vision. The wind was blowing 
from the northeast somewhere from 10 to 15 miles an hour. When the flrst 
signal was given, both the Aker and the tug and Its tow were In the eut 
off channel, whlch is COO feet wlde. The Aker opened communication by blow- 
ing two blasts, whlch were answered by the tug wlth two blasts. Subsequent- 
ly the Aker agaln blew two blasts, whlch were unanswered. Shortly before 
the collision, she reversed her engines, and about the time of the collision 
dropped her port anchor. The effect of reversing her engines was to throw 
her bow to starboard. The bow of the Aker came in contact wlth the star- 
board side of the barge about amldshipa. 

Lewis & Adler and Arthur D. Foster, for libelant. 
Howard M. Long, Edward E. Blodgett, and Whitelock, Deming &. 
Kemp, for respondent Gring. 

Robert H. Smith and Harry N. Abercrombie, for other respondents. 

ROSE, District Judge (after stating the facts as above). The 
steamer was clearly in fault. There can be no doubt on that ques- 
tion since we hâve seen on the stand the pilot in charge of the Aker 
that morning and hâve heard his testimony. The blâme may rest 
on her master, whom her pilot says lost his head, or it may rest on 
the pilot himself. In either event the steamer is responsible. 

According to the story told by her witnesses, they saw the Pru- 
dence and its tow when the latter was from two to three miles away. 

♦For other cases see same topic & | NUMfiEK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The tug and her barges were then ail on the eastern side of the chan- 
nel, or the tug was on the eastern. side of the channel and the barges 
crossing the channel to the eastern side. The Aker was in the mid- 
dle of the channel a little to theeast or a little to the west, but sub- 
stantiall^; in the middle. It was her duty to keep to starboard 
passing port to port. Sometimes it may appear to one of the ves- 
sels that it will be safer and more convenient to pass on the other 
side. If it makes the attempt and succeeds, well and good. Its 
judgment has been vindicated. If it takes the responsibility, how- 
ever, of substituting its judgment for the rules of navigation, and 
fails, it must take the responsibility of its failure. 

There has been great stress laid by the able and ingénions advo- 
cate for the Aker on the f act that wind and tide tended to send 
the tow to the westernmost or port side of the channel. That fact 
must hâve been quite as obvions to those on the bridge of the Aker 
on the morning of the collision as it can be in this courtroom. If 
such were the conditions of wind and tide, there was ail the more 
reason why the Aker should not bave attempted to change the rule 
of the road. As long as she kept to the starboard side, wind and 
tide combined to keep the Prudence and her tow out of the way. 
In spite of thèse obvions considérations, the Aker elected to pass to 
leeward of the Prudence. When the Prudence heard the signal 
of two blasts from the Aker, she could hâve done one of tvvo things. 
She could hâve answered affirmatively, as she did do. In that event, 
she was bound to do her best to keep as far to the eastward as 
she could; or she might hâve blown the danger signal. She could 
not cross signais. It may be that to hâve given the danger signal 
would hâve been the wisest course. If I thought it probable from 
the testimony that the Aker after having given the signal indicat- 
ing that she would go to the port side of the channel had taken 
any pains to go as far to the port side of the channel as she could, 
and the collision had then happened, the question of whether the 
tug was also in fault for having acquiesced under the circumstanc- 
es in so dangerous an attempt would bave to bo considered. In 
point of fact, however, the testimony leaves no doubt in my mind 
that the Aker did not respect her own signais. 

At the time of the collision, she may bave been a little to the west 
of the center of the channel, but even that is very doubtful. The 
Aker anchored at the moment of the collision. Wind and tide and 
the force of the collision itself would ail bave tended to throw her 
stern further to the westward than it was just before the collision. 
Yet it is proved to démonstration by the testimony of disinterested 
witnesses that at least two large steamers after the collision and 
while she was still anchored passed without difficulty between her 
stern and the west side of the channel. 

In short, the Aker, after having made the collision possible by 
signaling that she would pass starboard to starboard, made it certain 
by failing to go as far to the port side of the channel as she could 
and should bave done. 

iUnder those circumstances, she must be held solely in fault. 
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HORN et al. v. UNITED STATES.t 

(Circuit Court of Appeals, Elghth Circuit November 5, 1910.)' 

No. 3,123. 

1, PosT OrnoE (§ 48*) — Misuse of Mails — Scheme to Defraud— Indictment. 

An Indietinent for devislng and operating a scheme to defraud by means 
of the post office establisliment, in violation of Rev. St. § 54S0 (U. S. 
Comp. St. 1901, p. 3696), must charge that the accused devised soine 
scheme or artifice to defraud ; that he intended to consummate it by open- 
Ing or intending to open correspondence or communication with some 
other person or persons through the post office establishment, or by in- 
citiug sucb other person to so open communication with him ; and that 
in and for executing such scheme, or in attempting to do so, he eitber 
placed, or caused to be placed, in the post office, intending it to be carried 
and delivered by the United States mail service, a letter, circular, or ad- 
vertisement, or shall hâve received one from another through the mail. 

[Ed. Note. — For other cases, see Post Ofiice, Cent. Wg. §§ 71, 72; Dec. 
Dig. § 48.*] 

2. Post Office (§ 48*) — Misuse of Mails — Scheme to Defraud— Indiotment. 

While the formation of some scheme or artifice to defraud is an essen- 
tlal élément of the offense of using the United States mails in an inten- 
tional effort to defraud, in violation of Rev. St. § 5480 (U. S. Comp. St. 
1909, p. 3696), the gist of the offense is the use, or attempted use, of the 
mails, for the forbldden purpose, and it is tberefore only essential to 
charge the scheme with such particularity as will enable the accused to 
Icnow what is intended and to apprise him of what he will be required to 
meet on a trial; the indictment being suffieient if it is distinctly alleged 
that the United States mails were intended to be used in eonsummating 
such scheme. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 71, 72; Dec. 
Dig. § 48.*] 

8. Post Office (§ 48*) — Misuse of Mails— Scheme to Defraud— Indictment— 
Fai.sitt of Repiîesbntations — Knowledge. 

Where an indictment for misuse of the mails in furtherance of a 
scheme to defraud in the sale of worthless mining stock alleged that de- 
fendants represented in their literature sent through the mails to induce 
the purchase of stock, that the mine was a developed producing mine 
yielding ore of stated large value, while in fact it did not bave ore of tbe 
quality or of the quantity stated, and no sbafts had been sunk thereon, 
etc., the indictment was not fatally defective for failure to allège that the 
stock was not of the value for which it had been sold. or that défendants 
did not believe, or hâve reasonable cause to belleve, that it was of such 
value, or that their représentations were not in fact true. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 71, 72; Dec. 
Dig. § 48.*] 

4. Post Office (§ 48*)— Misuse of Mails— Scheme to Defbaud— Indictment— 
Knowledge of Fraud. 

Where défendants were charged with having Instituted and carried out 
a scheme to defraud in the sale of worthless mining stock, by means of 
the post office establishment, whether défendants in good faith believed, 
or had reasonable grounds to believe, that the alleged statements or rep- 
résentations made by them were true, was a matter of défense which the 
government was not required to négative in the indictment. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 71, 72 ; Dec. 
Dig. § 48.*] 

'For otber cases see same topic & i itdmbbr In Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
182 F. — 16 t Rehearing denied December 15, 1910, 
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5. PosT Office {§ 48*) — MistrsE of Mails— Scheme to Defbaud— Indictment. 

An Indictment for mlsuse of the mails, in furtherance of a selieme to 
flefraud by ttie sale of worthless minlng stock, alleging that défendants' 
représentations were In fact false and untrue and known by défendants to 
tie so, constituted a sufflcient averment, if such were necessary, tliat de- 
fendants did not in good faith believe, or bave reasonable grounds to be- 
lieve, that the représentations were true. 

[M. Xote.— For other cases, see Post Office, Cent. Dig. §§ 71, 72; Dec. 
I>ig. § 48.*] 

6. Indictment and Information (§ 194*) — Form of Allégation— Denials— 

Négative Pbegnants— Defective Fobm. 

ïhat déniais of the truth of alleged false représentations In an Indict- 
ment were in the form of négative pregnants did not render the indict- 
ment fatally defective under Rev. St. § 1025 (U. S. Comp. St. 1901, p. 72!». 
providing that no indictment found by the fédéral grand .iury shall be 
deemed insufflclent hecause of any defect or imperfection in matter of 
form only that shall not tend to préjudice the défendant, especially where 
the allégations as a whole constituted a full and complète déniai of the 
truth of the représentations. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 627; Dec. Dig. § 194.*] 

7. Indictment and Infobmation (§ 194*) — Form— Sufficiency. 

Rev. St. § 1025 (U. S. Comp. St. 1901, p. 720), providing that no indict- 
ment found by a fédéral grand jury shall be deemed insufflclent by reason 
of any defect or imperfection in matter of form only, that shall not préj- 
udice the défendant, does not permit the omission of matter of substance, 
but applies where the only defect compiained of is that some élément of 
the offense Is stated loosely and without technical accuraey ; the test 
being whether the indictment contains every élément of the offense In- 
tended to be charged, and sufflciently apprises accused of what he will be 
required to meet, and, in case other proceedlngs are taken against hlm, 
whether the record shows with accuraey to what extent he may plead a 
former acquittai or conviction. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§ 027 ; Dec. Dig. § IW.*] 

8. Post Office (§ 49*) — Scheme to Defraxjd— Misuse of Mails — Evidence. 

In a prosecutlon for misuse of the mails, in furtherance of a scheme to 
defraud by sale of worthless mining stock, évidence that one of the de- 
fendants promised witness that she should hâve a half Interest in the 
profits of 28,000 shsires of canceled or forfeited stock of a minlng corpo- 
ration, when it was resold by him, that she was to pay nothing for the 
stock, and when it was resold o cents a share was to go to the corpora- 
' tion, and the witness and défendant were to divide the balance, and that 
she had received $562 as her share of the part of the stock that had been 
sold, was properly admitted as against such défendant to show his method 
of dealing with the stock of the company. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. § 85 ; Dec. Dig. 
l 49.*] 

9. Post Office (§ 49*) — Misuse of Mails— Scheme to Defraud— Mailing of 

Lettebs— Prima Facie Evidence. 

In a prosecution for misuse of the mails in furtherance of a scheme to 
defraud by soliciting the sale of worthless mining stock, évidence held 
sufficient to show that letters set ont in the indictment and alleged to hâve 
been malled piirsuant to such scheme were in fact mailed or caused to be 
niailed by the défendant, who wrote the same on the date of the post- 
mark appearlng thereon. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 86 ; Dec. Dig. 
§ 49.*] 

•For other cases see same topic & S numebe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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10. PosT Office (§ 50*)— Mistjse of Mails— Scheme to Defraud— Puepose op 
Lettebs— Question foe Jury. 

Where défendants were indicted for mlsuse of the mails in furtherance 
of a sclieme to defraud by the sale of certain mining stock, and tlie In- 
dictment set ont certain letters alleged to hâve been written and mailed 
by défendant pnrsuant to such scheme, whether the letters tended to con- 
nect the défendant with the scheme as alleged, or were mailed in exécu- 
tion or attempted exécution thereof, was for the jury. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 88; Dec. Dig. 
§ 50.*] 

11. Criminal Law (§ 1043*) — Direction of Verdict— Review—Ground. 

Where no ground Is assigned in the trial court as the basis for the direc- 
tion of an acquittai, an asslgnment of error based on the overruling of 
the request therefor may be disregarded on appeal. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. |§ 2054, 2055 ; 
Dec. Dig. § 1043.*] 

12. PosT Office (§§ 49, 50*) — Misuse of Mails— Scheme to Defraud— Evi- 

dence. 

In a prosecutlon for misuse of the mails in furtherance of a scheme to 
defraud by the sale of worthless mining stock, évidence held to require 
submission of the case to the jury as to each of the défendants, and to sus- 
tain a conviction. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 86, 88; Dec. 
Dig. §§ 49, 50.*] 

13. PosT Office (§ 35*) — Scheme to Defraud— Misuse of Mails— Défenses. 

In a prosecution for misuse of the mails in furtherance of a scheme to 
defraud by the sale of worthless mining stock, if any one or more of the 
défendants honestly believed that the représentations made by hlm re- 
spectlng the property were true, or had reasonable grounds to so belleve, 
such bellef would constltute a complète défense as to him. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
§ 35.*] 

14. Criminal Law (§ 829*) — Trial— Refusal of Requests. 

There is no error in the refusal of requests to charge, which, so far as 
correct, were either glven as requested, or were substantially embodied In 
the gênerai charge of the court. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011 ; Dec. 
Dig. § 829.*] 

15. Criminal Law (§§ 823, 1038*)— Appeai.— Mistake. 

Where défendants dld not direct the attention of the trial court to a 
mlstake In the statement of facts in an instruction at the time It was 
glven, and the court in a préviens paragraph had correctly stated the allé- 
gations of the indictment In the respect in question, they were not entitled 
to rely on the error as a ground for reversai on appeal. 

[E<i. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1992- 
1995, 2646; Dec. Dig. §§ 823, 10.38.*] 

16. Criminal Law (§ 1137*) — Appeal— Invited Eeror. 

Défendants were not entitled to rely for reversai on a plain mistuke 
In the statement of facts in an Instruction which obviously arose from a 
misstatement of facts in one of défendants' requests. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3007-3010 ; 
Dec. Dig. § 1137.*] 

17. Criminal Law (§ 822*) — Instructions— Considération as a Whole. 

That excerpts from the charge standing alone are vulnérable to criti- 
?isms urged against them is immaterial, where the whole charge taken 
together Is not erroneous. 

[Ed. Note. — Ifor other cases, see Criminal Law, Cent. Dig. §§ 1990-1995 ; 
Dec. Dig. § 822.*] 

•For other cases see same topic & § humbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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18. Cbimnal Law (§ 1038*) — ^Rèquests to Charge— Necessitt. ' 

Défendant cannot object on appeal that the charge was not sufflciently 

Bpecifle as to any given matter, lu the absence of a request for a more 

spécifie Instruction at the triàl. 
[Ed. Note.— For other cases, see Crimlnal Law, Cfent Dig. S 2646 ; Dec. 

Wg. § 1038.*] 

Sanborn, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Western 
District of Missouri. 

Frank H. Horn and others were . convictedi of devising a scheme to 
defraud, to be effected by means of the post office establishment, and 
they bring error. Affirmed. 

Chester H. Krum and Frank Hagerman (James S. Botsford, Chas. 
A. Loomis, Wash Adams, and Francis G. Hanchett, on the briefs), for 
plaintiffs in error. 

A. S. Van Valkenburgh, U. S. Atty. 

Before SANBORN and ADAMS, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. The plaintiflfs in error, Frank H. Horn, 
Elisha S. Horn, Raymond P. May, ândi S. H. Snider, who will be 
called the "défendants," were convicted upon an îhdictment which 
charges them jointly with John E. Horn with having violated section 
5480, as amended, of the Revised Statutes of the United States (U. S. 
Comp'. St. 1901, p. 3696), and they prosecute this writ of error to re- 
verse such judgment. John E. Horn does not complain of the judg- 
ment against him and does not join in the prosecution of the writ of 
error. Upon being arraignéd the défendants demurred to the ihdict- 
ment, which was overruled, and this ruling is thefirst of the many er- 
rors assigned. 

The indictment is in three counts. Count 1 is fairly représentative 
of ail, and that charges that the défendants, on or about September 
15, 1906, devisedi a certain scheme and artifice to defraud H. E Oeaner, 
Fred E. Hess, and John J. McKelvey, and others, whose names are to 
the grand jurors unknown, and the public generally, to be effected by 
means of the post, office establishment of the United States, which 
scheme is alleged to be substantially as follows: That the défendants 
and others had theretofore organized a corporation under the laws of 
the territory of Arizona, known as the Central Mining & Development 
Company of Arizona, with a capital stock of 10,000,000 shares of the 
par value of $1 each, which said corporation was to acquire certain 
mining properties in Final county, Ariz., known as the "Two Queens" 
group. That of said 10,000,000 shares of stock 5,200,000 shares were 
to be deiivered to one Gardom as the purchase priée of said property, 
4,000,000 shares were to be set aside as treasury stock of said company, 
and the remaining 800,000 shares were to be allotted to défendants and 
others (in stated amounts) as rernuneration for services in the pro- 
motion of said company and the sale of its stock. That the défend- 
ants were thereupon, by means of circulars and written and printed 

*For other cases se» same topic & S numbsu in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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matter to be sent through the post office establishment of the Unîted 
States to the persons named and to the pubUc generally, to présent 
stock in said company for sale at priées ranging from 10 to 35 cents 
per share and solicit subscriptions to said stock at said priées ; that 
the défendant Elisha S. Horn was to conduct the advertising of said 
mining company and its property through the public press and by means 
of letters, circulars, and printed matter, and receive as rémunération 
therefor 50 per cent, of ail moneys received from the sale of stock, 
and in addition thereto 100,000 shares of said promotion stock. That 
Frank H. Horn was to act as the fiscal agent of said company and 
receive for his services 500,000 shares of said promotion stock. That 
it was further a part of said scheme that défendants were to represent 
to said persons nanied and to the public generally that the mining 
property of said company had produced ore assaying $200,000 to the 
ton ; that said ore was a sample of a minerai ledge of great size run- 
ning through said "Two Queens" group of properties ; that said com- 
pany had the ore and lots of it to show such assay ; that said mines had 
been so far developed that the ores therein were no longer mère guess- 
work but were known to exist in paying quantities; that various devel- 
opment shafts had been sunk; that the two main shafts had reached 
ore.of rich value; that the same was being sacked and saved until it 
could be handied in the plants of the company; that the officers in 
charge of said enterprise were mining men of great capacity and long 
expérience ; that such properties had been thoroughly examined and in- 
vestigated by them ; that the value of said property had been shown 
conclusively and had stopd the most rigid tests known to the mining 
wcirld. It is then alleged that in truth and in fact there were no ledges 
in said "Two Queens" group of which ore assaying a value of $200,000 
to the ton was a fair sample; that said company had no ore in large 
quantities to show such assay ; that no ores had been produced from 
said mines in sufficient quantity for shipment ; that no shafts had been 
sunk or tunnels driven which had reached ore in paying quantities ; 
that in truth and in fact at ail times lierein mentioned said mines were 
only at the prospecting stage ; that no quantity of ore in said prop- 
erties had been disclosed that would make certain or even probable 
any ore body in such quantity and of such value as to insure any prac- 
tical value to said mining properties, as they, the défendants, then and 
there well knevi^; that no experienced or compétent mining authori- 
ties had examined or tested said mining properties ; that the work of 
development had not proceeded sufficiently to permit the same to be 
donc, nor has it yet proceeded sufficiently to warrant any definite state- 
ment as to the value of said properties ; that the officers in charge of 
said enterprise had no practical knowledge of mines and mining as 
they, the défendants, well knew. It is also alleged : 

"That In truth and in fact it was never at any time the purpose of the dé- 
fendants to develop said property. or any part thereof, as a real bona flde 
mining property so that the same might become a producing and paying mine ; 
but, on the contrary, that it was the unlawful purpose of them, the défend- 
ants, to sell and dispose of said treasury stock for the purpose of getting pos- 
session of 50 per cent, of the purchase priée thereof as aforesaid, and also for 
their own Personal use and beneflt to sell and dispose of said so-called pro- 
motion stock so to be given to them as aforesaid, and in gênerai that it was 
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the purpose and intent of sald défendants, by means of the false and fraudu- 
lent représentations aforesald, to Induce the said H. E. Deaner, Fred E. Hess, 
and John J. McKelvey and others, and the public generally, to purchase the 
stock of sald Central Mining & Development Company, and to pay the money 
for such purchase over to them, the sald défendants, and that they. the said 
défendants, should couvert the same to thelr own personal use and beneflt, 
without renderlng to the sald purchasers a good and valuable équivalent 
therefor." 

It is then alleged that the défendants having so devised said schéma 
and artifice to defraud and for executing the same and attempting so 
to do, on or about the 30th day of October, 1906, at Kansas City, 
Mo., did unlawfully place, and caused to be deposited, in the post office 
of the United States there, a certain letter to be sent and delivered by 
the said post office establishment of the United States addressed to H. 
E. Deaner, Saginaw, Mich., which letter is set out in full as a part of 
count 1. 

In count 2 the letter set out is dated October 37, 1906, and addressed 
and mailed to Fred E. Hess, St. Eouis, Mo. 

In count 3 the letter is dated January 15, 1907, and addressed and 
mailed to. John J. McKelvey, Pawtucket, R. I. The allégations of the 
indictment are thus stated at some length in view of the objections 
urged against it, and the other errors assigned in support of the writ 
of error. 

The objections urged against the indictment are: (1) That it fails 
to allège that the stock of the Central Mining & Development Com- 
pany (hereinafter called the "mining company") was not of the value 
for which it was to be sold by the défendants ; (2) that it is not al- 
leged that the défendants did not believe, or hâve any reasonable 
grounds to believe, that it was of such value, or that the other repré- 
sentations to be made by them were true; (3) that the alleged repré- 
sentations so to be made as to the stock, or the mining properties, are 
mère matters of opinion only; and (4) that there is no sufficient dé- 
niai of the truth of the alleged représentations that were to be made 
by the défendants. 

Section 5480 of the Revised Statutas of the United States as amended 
(U. S. Comp. St. 1901, p. 3696) denounces as a crime the use of the 
United States mails in an intentional effort to defraud. The essentials 
of an indictment under the section necessary to be now stated are : (1) 
That the person charged must hâve devised some scheme or artifice 
to defraud ; (2) that he intended to consummate the same by opening 
or intending to open correspondence or communication with some other 
person or persons through the post office establishment, or by inciting 
such other person to so open communication with him ; and (3) that in 
and for executing such scheme, or in attempting to so do, he shall 
either place or cause to be placed in a post office of the United States, 
intending it to be carried and delivered by the United States mail serv- 
ice to some other person, a letter, circular, or advertisement, or shall re- 
ceive one from another through such mails. Stokes v. United States, 
157 U. S. 187, 188, 189, 15 Sup. Ct. 617, 39 L. Ed. 667; Miller v. 
United States, 66 C. C. A. 399, 133 Fed. 337-345 ; Brown v. United 
States, 74 C. C. A. 214, 143 Fed. 60; Brooks v. United States, 76 
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C. C. A. 581, 146 Fed. 223-227 ; Lemon v. United States, 90 C. C. A. 
617, 1C4 Fedi. 953-957; Erbaugh v. United States, 97 C. C. A. 663, 
173 Fed. 433. 

While the formation of some scheme or artifice to defraud is an 
essential élément of the offense, the gist of the offense is the use or 
attempted use of the United States mails for the forbidden purpose. 
It is only necessary, therefore, to charge the scheme with such par- 
ticularity as wiU enable the accused to know what is intended, and 
to apprise him of what he will be required to meet upon the trial; 
and if it is distinctly alleged that the United States mails are to be 
used, or are intended to be used, in consummating such scheme, that 
is sufficient. Durland v. United States, 161 U. S. 306-315, 16 Sup. Ct. 
508, 40 L. Ed. 709 ; Brooks v. United States, 76 C. C. A. 581, 146 
Fed. 223-227 ; Lemon v. United States, 90 C. C. A. 617, 164 Fed. 
953-957 ; Ewing v. United States, 69 C. C. A. 61, 136 Fed 53-56. 

It is not directly alleged in the indictment that the stock of the 
mining company was not of the value for which it was to be sold by 
the défendants, or that the défendants did not believe, or hâve reason- 
able cause to believe, that it was of such value, or that the other rep- 
résentations to be made by them were in fact true. But the value of 
the stock of the mining company would dépend either upon the pro- 
ducing capacity of the mine or its value as an undeveloped mining 
property. It is plainly alleged that it was not a producing mine and 
that it was only at the prospecting stage. When, therefore, it is fur- 
ther alleged, as it is, that the mine did not hâve ore in the quantity or 
of the quality, and that the shafts had not been sunk in it, both of 
which it is alleged was a part of the scheme of the défendants to 
falsely represent to prospective purchasers of the stock, it is sufficiently 
alleged that the stock of the mining company was not of the value that 
the défendants were to falsely represent it to be. Thèse statements 
or représentations so to be made were not mère matters of opinion, 
Ijut were statements of fact, as to the quantity and quality of the ore 
in, and of the work that had been done upon, the mine upon which a 
reasonable estimate might be based as to the value of such stock or 
of the mining property which it represented. 

Whether or not the défendants in good faith believed, or had reason- 
able grounds to believe, that the alleged statements or représentations 
to be made by them were true, is matter of défense and not necessary 
to be negatived in the indictment. Lemon v. United States, 164 Fed. 
953, 90 C. C. A. 617 ; Ewing v. United States, 136 Fed. 53, 69 C. C. 
A. 61; State v. Williams, 70 lowa, 52, 29 N. W. 801; 1 Bishop's 
New Cr. Pro. ■§§ 326-513. 

However, the indictment allèges that such représentations so to be 
made were in fact false and untrue and known by the défendants to 
be so. This leaves no room for saying that they might honestly hâve 
believed that they were true, or that they might hâve had reasonable 
grounds for so believing. Such averment is a sufficient allégation, 
if it is necessary to be made, that the défendants didi not in good faith 
believe, or hâve reasonable grounds to believe, that the représentations 
to be made by them were true. 
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Finally it is urged that the déniai of the truth of the alleged false 
représentations consists at best of mère "négative pregnants," which 
are wholly insufficient to constitute a déniai of such représentations. 
This, if a defect at ail, is one of form onlj^ or of the manner in which 
the déniai is alleged. A négative, or affirmative, pregnant is a form 
of issue presented by a pleading in civil actions at common law in 
which a négative or affirmative allégation admits by implication of 
something favorable to the adverse party. Under the strict rules of 
common law pleading, such déniais or affirmations were frequently 
held to be insufficient because they left it uncertain as to which of 
tvi^o or more matters the pleader intended to contest. The rule as 
such was inapplicable in criminal cases ; but in those cases it was of 
course required that the indictment be direct and certain in charging 
the offense alleged to hâve been committed; and this is still the rule 
as to statutory offenses. To say, therefore, that an allégation in an 
indictment is but a "négative pregnant," is only to say that the al- 
légation is indefinite or uncertain, which may or may not be a defect, 
depending upon the nature of the allégation and its relation to, or 
connection with, other allégations. While some of the négative al- 
légations of this indictment, standing alone, may impliedly admit an 
affirmative of some matters, the allégations as a whole are a full and 
complète déniai of the truth of ail of the représentations that défend- 
ants were to make respecting the stock and property of this mining 
Company and sufficiently show the purpose of the défendants in of- 
fering such stock to the public for sale. There is no uncertainty as 
to the meaning of thèse allégations, and they sufficiently apprise the 
défendants of what they are required to meet and are sufficiently ex- 
plicit to enable them to plead the judgment thereon, whatever it 
might hâve been or may be, in bar of a future prosecution for the 
same offense. 

Section 1035 of the Revised Statutes of the United States (U, S. 
Comp. St. 1901, p. 720) provides that : 

"No indictment found or presented by a grand jury in * * • any court 
of the United States, shall be deemed insufficient, nor shall the trial, judg- 
ment, or other proceeding thereon be affiected by reason of any defect or Im- 
perfection in miatter of form only, which sha,ll not tend to the préjudice of the 
défendant." 

This of course is not to be construed as permitting the omission 
from the indictment of any matter of substance] but it is applicable 
where the only defect complained of is that some élément of the of- 
fense is stated loosely and without technical accuracy. Dunbar v. 
United States, 156 U. S. 185-192, 15 Sup. Ct. 325, 39 L. Ed. 390. 

The true test therefore is, not whether the indictment might pos- 
sibly hâve been made more certain, but whether it contains every 
élément of the offense intended to be charged and sufficiently apprises 
the accused of what they must be prepared to meet, and, in case any 
other proceedings are taken against them for a similar offense, whether 
the record shows with accuracy to what extent they may plead a for- 
mer acquittai or conviction. Cochran v. United States, 157 U. S. 286- 
290, 15 Sup. Ct. 628, 39 h- Ed. 704; Miller v. United States, 133 Fed. 
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337, 66 C. C. A. 399 ; Brown v. United States, 143 Fed 60, 74 C. C. 

A. 214. 

It is seldom that an indictment is drawn with such précision that 
some plausible objection may not be lodged against it upon an over- 
critical analysis of tlie same, or that it might not be improved in some 
particulars after a trial; but an examination of this indictment in the 
light of the objections urged against it convinces beyond any doubt 
that it charges with sufficient certainty the ofïense alleged to hâve 
been committed by thèse défendants, and that the demurrer to it was 
properly overruled. 

Errors are assigned vipon the admission of évidence over the ob- 
jections of the défendants ; among them, that a Mrs. Cross was per- 
mitted to testify that she made an arrangement with the défendant 
Frank H. Horn whereby she was to hâve a half interest in the prof- 
its upon 28,000 shares of canceled or forfeited stock of the mining 
Company when it was resold by him, that she was to pay nothing for 
the stock, but when it was resold iive cents per share were to go to 
the company, and she was to bave one half of what it sold for above 
that and he the other half, that she had received some $562 as her 
share of the stock that had been resold but had paid nothing towards 
its purchase, and that she understood that some 15,200 shares remained 
unsold of the 28,000 shares. This testimony was admitted for the 
purpose of showing Frank H. Horn's method of dealing with the 
stock of the company, and it was properly admissible as against him 
for that purpose. It may not hâve been very material, but there was 
no error in its admission. Other errors assigned upon the admission 
of évidence in behalf of the government bave ail been considered, and 
it is sufficient to say of them that no substantial error was committed 
in this respect. The testimony objected to was admissible as to some 
one or more of the défendants and was properly admitted as to them. 

The letters set out in the three counts of the indictment were each 
ofifered and admitted in évidence. It was admitted upon the trial 
that the letters were written by the défendants respectively whose 
names are signed to them ; but it is urged that there is no évidence 
that the letters were deposited, or causedi to be deposited, in the mails 
by said défendants, or, if mailed, that they were mailed in exécution, 
or attempted exécution, of the scheme laid in the indictment; also, 
that the défendants not signing the letters are not bound thereby. 
The person to vidiom each letter is addressed was produced as a 
witness and testified that he received the letter addressed to him 
through the mails at bis place of résidence, one in Saginaw, Mich., one 
in Pawtucket, R. L, and one in St. L,ouis, Mo., and that with the 
letter, and in the same envelope with it, wére circulars and newspaper 
clippings describing the "Two Oueens" group of properties ; the work 
then being donc in such mines and reports showing the condition of 
the mining company, some of which circulars and reports were signed 
by the défendant Frank H. Horn as the financial agent of said com- 
pany, others by the défendant Snider as président, and also by the 
secretary of that company. The envelope in which thèse letters, cir- 
culars, and advertisements were inclosed is addressed to the person to 
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whom the letter is addressed at his post office and bears the postmark 
of the post office at Kansas City, Mo., and the date it was posted, and 
a return card directing its return, if not delivered within five days, to 
Mr. Frank H. Horn at Kansas City, Mo., in the case of the two letters 
written by him, and the other to the Southwestern Investment Com- 
pany of Kansas City, Mo., of which company the défendant May was 
président. After the receipt of thèse letters with the circulars and 
advertisements contained therein, each of the persons so receiving them 
corresponded through the mails with the défendant, who wrote the let- 
ters at Kansas City, Mo., and purchased from him through such corre- 
spondence stock of the mining company and received from him through 
the mails certificates of the stock so purchased and receipts or acknowl- 
edgments for such payments. Together thèse are prima facie évidence" 
that the letters set out in the indictment were mailed, or caused to be 
mailed, at Kansas City, Mo., by the défendant who wrote the same, 
on the date of the postmark appearing thereon. Stokes v. United 
States, 157 U. S. 187-191-192, 15 Sup. Ct. 617, 39 L- Ed. 667; United 
States V. Noelke (C. C.) 1 Fed. 426-444. And see Wigmore on Evi- 
dence, § 2153, and notes. 

There was no error, therefore, in admitting in évidence the in- 
dictment letters and the envelopes in which they were received by 
the witnesses respectively. Whether or not the letters tended to 
connect thèse and the other défendants with the scheme laid in the 
indictment, or were mailed in exécution or attempted exécution of 
that scheme, was for the jury to détermine. Thèse letters, as well 
as other letters written by the défendants respectively, were properly 
admitted in évidence as bearing upon that question. 

At the close of ail of the testimony, each of the défendants re- 
quested the court to direct the jury to return a verdict in his favor, 
which request was denied and an exception saved. No ground was 
assigned, or suggestion made, as a basis for this request. The as- 
signment of error based upon this ruling is that the court erred in 
overruling this request. The attention of the trial court not having- 
been called to any ground upon which the request was made, this as- 
signment might well be disregarded for this reason alone. It is urged, 
however, irt behalf of each défendant, that there is no testimony that 
would warrant a verdict against him, or sustain one if found, and that 
a verdiict should hâve been directed in his favor for this reason. In 
view of this the testimony bas been considered. It is voluminous, and 
contains a great mass of printed matter consisting of circulars, news- 
papers, advertisements, reports of and concerning the "Two Queens" 
group of properties, the work alleged to be in progress upon those 
mines, and the condition ^nd value of such property. This litera- 
ture is signed, most of it, by the défendant Frank H. Florn as fiscal 
agent of the mining company, some of it by the défendant Snider as 
président of that company, and some of it by the défendant May, and 
ail of it was sent out in the letters shown to hâve been written by the 
défendants Frank H. Horn as such fiscal agent, by the défendant Ray- 
mond P. May, and by John E. Horn, in his own name and that of 
Charles B. Rudd, to persons with whom they were in communication. 
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by means of such circulars and advertisements and in other ways, so- 
liciting and urging the purchase by them of the stock of this mining 
Company upon the représentations made in such literature. 

The questions arising upon this branch of the case are: (1) Is the 
évidence of such a nature as to require that it be submitted to the 
jury? And if it is (3) is it sufficient to sustain a verdict against either 
défendant? 

To do more than state some of the uUimate facts which the testi- 
mony tends to estabHsh would unduly extend the opinion and aid but 
Httle in determining thèse questions. It appears that the Central Min- 
ing & Development Company was incorporated under the laws of Ari- 
zona by the défendants Frank H. Horn, S. H. Snider, and one G. H. 
Kriechbaum, in Los Angeles, Cal., July 27, 1906, with a capital stock 
of $10,000,000, divided into 10,000,000 shares of the par value of $1 
each. Its articles were filed in the office of the territorial auditor of 
Arizona July 30th foUowing. Article 3 provides that the capital stock 
of the Company shall be paid up at the date of issuance, or at such 
time as the board of directors may designate, in money, property, la- 
bor, or any other valuable right or thing; and the judgment of the 
board of directors or managing officers as to the value thereof shall 
be conclusive. Article 4 provides that the gênerai nature of the busi- 
ness in which the company shall engage, among other things, is "to 
locate, purchase, lease, or otherwise acquire, own, hold, control, oper- 
ate and conduct, sell or otherwise dispose of, and deal in, mines and 
mining claims and rights and ail kinds of mining properties ; * * * 
to purchase or otherwise acquire, own and sell its own stocks and 
bonds, and stocks and securities of other corporations. * * *" The 
corporation, therefore, was organized without any capital whatever, 
and the plain purpose of its organization was to embark in some enter- 
prise whereby it could best unload upon the public its capital stock at 
the largest possible price. At the time of its organization, the défend- 
ant Frank H. Horn residied in Los Angeles, and so did the défend- 
ant S. H. Snider, and each was engaged in writing Insurance for a fra- 
ternal Insurance company, of which Frank H. Horn was state agent for 
California. For some time prior to August loth Frank H. Horn and 
S. H. Snider had been negotiating with one S. D. Gardom for the 
"Two Queens" group of mining properties. Gardom was then in Los 
Angeles and had a claim of some sort upon this property. Frank H. 
Horn and Snider had represented to him that they had facilities for 
handling the same through the assistance of E. S. Horn, and the Horn- 
Baker Advertising Company of Kansas City, Mo. During thèse ne- 
gotiations, and apparently in the early days of August, a telegram was 
sent from Ivds Angeles to Kansas City inquiring about the financial 
standing of E. S. Horn and the Horn-Baker Advertising Company. 
The défendant E. S. Horn at that time was, and since bas been, a 
member of the Horn-Baker Advertising Company of Kansas City and 
lived in that city, and his brother John E. also lived there. August 
11, 1906, E. S. Horn and his brother John left Kansas City for Jé- 
rôme, Ariz., to investigate, as E. S. Horn says, a mining property there 
in which John E. was interested; that they went by way of Los An- 
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geles to visit their brother Frank, whose wife was then sick, and ar- 
rived at Los Angeles the evening of August 14th. He also says that 
immediately upon their arrivai his brother Frank, to whom he had 
telegraphed that he was coming, met them at the train and told them of 
the "Two Queens" group of mining properties ; that he met Gardom 
and Snider the next morning, and had several conversations with them, 
that morning and later, at the office of his brother Frank and at his 
house about the "Two Queens" properties, and "they asked me what 
the possibility was of its stock selling, and I explained to them the dif- 
férent methods of stock selling by agents soliciting and advertising as 
known' to me. I was more f amiliar with advertising ; that was what 
I knew especially about. I remember that Mr. Gardom talked to me re- 
garding the capitalization of the company, that it was his impression 
that this charter, which had been taken out something like a month pre- 
viously,'was too high, that he would — ^that he suggested that it be re- 
duced to $5,000,000, instead of $10,000,000, and asked me my opinion 
about it. I told him that I was of the impression that the public would 
buy stock in a $10,000,000 corporation at 5 cents a share more readily 
than they would in a $5,000,000 corporation at 10 cents, and as the 
final resuit was the same to the mining company and the stockholders, 
and as the charter was already prepared, I would not disturb it. I had 
some further talk with them about the properties and about advertising, 
but made no arrangements about advertising while I was in California." 
August 30, 1906, the défendants Frank H. Horn and S. H. Snider 
entered into a written contract with S. D. Gardom, and one C. G. 
Werner, as the owners of the "Two Queens" group of mining prop- 
erties, whereby it was agreed, among other things, that Gardom and 
Werner would convey said "Two Queens" group to the Central Min- 
ing & Developmçnt Company, and receive 5,300,000 shares of its capi- 
tal stock for said properties, to be divided between them as they might 
agrée. Of the remaining shares 4,000,000 were to be set apart as 
treasury stock of that company, 300,000 shares were to be delivered 
to the dlefendant Frank H. Horn and others as promotion stock, and 
500,000 shares were to be placed in escrow for the benefit of Frank 
to be delivered to him as part of his compensation upon condition that 
he pay within six months to the corporation or into its treasury not 
less than $5,000 on account of sales of stock thereof, and some other 
conditions not material to riow notice. It was further agreed that Frank 
H. Horn was to act as the fiscal agent of the corporation and was to 
hâve the exclusive right to sell its treasury stock, and was to receive 
as his compensation therefor a commission of 50 per cent, upon the 
gross amourit of the sales made by him of such stock; that défendant 
S. H. Snider was to act as président of the corporation, and Gardom 
was to be superintendent of mines. September 4, 1906, a contract was 
entered into between said S. D. Gardom, C. G. Werner, and the de- 
fendant Snider wherein the contract between Gardom, Werner, and 
Frank H. Hom was referred to and approved. It was further pro- 
vided, among other things, that the défendant Snider should receive 
1,300,000 shares, or one-fourth, of the 5,200,000 shares allotted to 
Gardom and Werner, upon his paying $3,000 therefor, This is the 
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nearest approach to the value of this mining property shown by the 
évidence, which the managing officers of the Company, of whom Frank 
H. Horn and Snider were two, conclusively fixed for the future stock- 
holders of the company at $10,000,000. E. S. Horn returned f rom Los 
Angeles to Kansas City in the early days of September, 190G. On his 
return he learned of the contract between Gardom, Werner, and Frank 
H. Horn of August 30th, examined it carefuUy, and on or about Sep- 
tember lOth upon the strength thereof made a contract in the name 
of the Horn-Baker Advertising Company with his brother Frank as 
fiscal agent of the company, who had then returned to Kansas City, 
to do the advertising for it, for which he was to receive 100,000 shares 
of the promotion stock of the company for extending crédit to it on 
such advertising; that the Horn-Baker Company prepared and placed 
the advertising matter of the company to the value of about $31,000, 
which included much of the printed literature offered in évidence ; that 
such sum was paid by Frank from and was the amount of his commis- 
sions on the sale of treasury stock above his office expenses. On this 
amount E. S. Horn, or the Horn-Baker Company, received a commis- 
sion of $4,000 from the publishing concerns with which the advertising 
matter was placed ; that E. S. Horn also received the 100,000 shares 
of the promotion stock as agreed, and later received 75,000 shares more 
from Frank Horn, which he returned to him, and 75,000 shares from 
Snider without other considération therefor which he retained ; and 
that of this entire stock he sold so-me 75,000 shares, 60,000 of which 
he sold through the défendant May of the Southwestern Investment 
Company. The advertising agency, according to the défendant E. S. 
Horn, is the go-between between the advertiser and the publisher. The 
agency seeks or procures the advertiser, ascertains from him the na- 
ture of his advertisement, prépares it in proper form for, and secures 
its publication, collects of the advertiser therefor, pays the publisher, 
and receives from the latter a commission as its compensation. There 
is much other testimony tending to show the connection of the défend- 
ant E- S. Horn with this mining company in the early stages of its 
organization and before the contract of August 30, 190G. Of the con- 
nection of the défendants Frank H. Horn and S. H. Snider with the 
mining company in its inception, that they fully knew the purpose of 
its organization of its plan to unload its stock upon the public, and that 
it was organized without any capital in f act admits of no doubt. 

The foregoing statement of the connection of E. S. liorn with this 
company is condensed largely from his own testimony. Ail of this tes- 
timony tends to show that défendant E. S. Horn was equally as well 
advised of the purpose and plans of the promoters of the mining com- 
pany as Frank H. Horn and Snidier were ; that he advised in the for- 
mation of the same, urged that its capitalization remain at $10,000,000, 
upon the ground tbat in his judgment this would facilitate the sale of 
its stock to the public ; and that he undertook to aid in the disposition 
of such stock as early as September 10, 1906, when he entered into the 
contract with Frank H. Horn to prépare the advertising matter for the 
company, and which he later did prépare or cause to be prepared! and 
procured its publication to aid in effecting the sale of its stock. 
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The connection of the défendant May with the mining company and 
the sale of its stock begins at a date later than September 10, 1!>06, 
and it is contended in his behalf that he could not hâve been a party to 
the scheme as laid in the indictment because it conclusively appears that 
that was formed, if at ail, in the latter part of August or early in 
Septeniber, 1906, and that his connection with the company and the 
saie of its stock was not earlier than January 15, 1907, the date of his 
letter to John J. McKelvey attached to the third count of the indict- 
ment. The indictment was found and returned November 11, 1908, 
and if the défendant May became a party to the scheme, or knowingly 
adoptedi the same, at any time before that date he would become a 
party thereto at the date that he so knowingly adopted the same. The 
testimony conclusively shows that May began ofïering for sale the 
stock of the "Two Queens" group of properties as early as January 15, 
1907 ; that on that date he signed and caused to be mailed to the witness 
McKelvey at Pawtucket, R. I., the letter attached to the third count of 
the indictment. That letter, among other things, contains the follow- 
ing: 

"Southwestern Investment Company. 

"Capital $10,000.00 

"Stocks, Bonds and Securlties. 

"Ceutury Building, Kansas City, Missouri. 

"Références: Bankers' Trust Co. of Kansas City. 
"Gâte City Bauk of Kansas City. 

"Jan. 15, 1907. 

"Mr. John J. McKelvey, Pawtucket, Rhode Island — Dear Sir: I am in tlie 
business of helping my clients make money, and the more they make the more 
I make. * * * 

"You probably read a few weeks ago of the wonderful gold strlke made at 
the Two Queens group of mines in Final raunty, Arizona — gold ore assaying 
.$200,000 to the ton, and in such quantlties as to amaze the oldest and most 
experlenced mining men, who ail agreed that no richer strike had ever been 
made in the terrltory. Probably you also read of the frenzied stampede to 
secure holdings of Two Queens stock as soon as the news of this magnificent 
strike became known. The company's offices were slmply flooded with orders 
— letters poured in frora ail parts of the United States — and the limited allot- 
ment of treasury stock set apart for public subscrlption was swept from the 
uiarket like a field of ripe grain before the hurricane. 

"The directors of the Central Mining & Development Company at their last 
meeting authorized the sale of another small block of a limited number of 
shares of stock, which wlU be placed on the market January 25th at the price 
of twenty-flve cents per share. This allotment of stock wlll be swept from the 
market just as rapidly as the allotment that was recently oflfered at fifteen 
cents per share. 

"A client of mine, who was fortunately able to secure several blocks of Two 
Queens stock, now flnds hlniself eompelled by unforeseen circumstances to 
realize immediately upon his investments and bas therefore placed in my 
hands his entire holdings, which I am now offering to a few of my corre- 
spondents at only flfteen cents per share — the same price that was pald for it. 
This stock must be turned into cash at once, and therefore in order to take 
advantage of the opportunity it will be necessary for you to place your order 
immediately upon recelpt of this letter. I hâve not half enough of this stock 
to go around among those who will want it ; but I am under positive contract 
to sell to the first corners, and only those who act promptly will stand any 
chance at ail of securiug it. 

"I hope you wlll appreciate the fuU signiflcance of this offer, and for this 
reason I want to pledge you my word and good faith, that with the exception 
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of the Mansfleld, I hâve never fseen an luvestment of any kind wliicli I coiild 
so iinqualifledly reeommend to my clients. The Two Queens group of mines 
is undoubtedly destined to take its place among the richest and most famous 
gold produeers on the American continent ; and I confidently expect to see its 
stock selling at several dollars per share in the early days of the future. 
Were it not for the fact of my other large interests, which hâve taxed niy fuU 
resources, I should hâve purchased and held this block of stotk ou my own 
account ; but under the circumstances I know that the best use T eau niake 
of thèse shares is to distribute them among my clients, trustiug simply to be 
favored wlth the continuance of your patronage after you see eaeh and every 
one of my prédictions fully and completely fuIfiUed. * * * 

"An investment in Two Queens stock offers you an opportunity to obtaln a 
share In a gold mine whose prospects, at the very outset. were mauy times 
brighter than those of any of the great properties nientloned above ever were, 
and whose every step of development work has but brought new conflrmation 
to the first judgment of its owners, 

"With thousands and thousands of tons of rich ore only waiting to be re- 
moved, and with the work of opening up and developing this wonderful prop- 
erty being pushed forward with ail possible speed, it is not surprlsing that au- 
thorities on the sub.iect of mining investments are declaring Two Queens stock 
to be one of the greatest money-making opportunities now before the public. 

"I would especially invite your attention to the inclosed assay certificates, 
which show gold values on the Two Queens property running ail the way from 
$42.79 to $200,000 to the ton. Thèse assay s were made by some of the most 
compétent experts in the TJnlted States, who had no interest in the matter 
except to State the facts. This ore was taken eut at point after point from 
great ledges that can be traced for distances of from 300 to S.OCX) feet running 
through the company's property. Moreover, according to the engineers and 
experts who hâve examined them, and as proved by the large amount of devel- 
opment work already done on the Two Queens, thèse rich veins widen and en- 
large with depth. The silver and copper values alone should be sufflcient to 
cover ail expenses of mining. 

"The management of the company is in safe hands — ^not stock jobbers, but 
experienced mining and business men of unquestioned ability and standing. 
The stock is fully paid and nonassessable, par value $1.00. 

"If you want a portion of this stock, I would advlse you to write at once, 
or better wire me to make sure, letting fuU cash payment follow by mail. 
"Sincerely yours, Raymond P. May, Président. 

"Southwestern Investment Company." 

Inclosed with this letter was some of the printed literature of the 
mining company purporting to show the extent and condition of the 
"Two Queens" group of properties. McKelvey later purchased of 
May stock of the mining company and paid him therefor. A number 
of other letters were afterwards written by May to différent persons 
ofifering to sell, and urging the purchase of the stocic of the "Two 
Queens" group, inclosing to them the advertising literature of that 
company, and a number of the persons receiving such letters purchased 
the stock of that company after receiving the same and paid him there- 
for. That apparently intelligent persons should invest their money in 
a mining prospect of which they had no knowledge whatever, save 
from such literature, upon such exaggerated and alluring promises of 
présent and prospective values as are contained in this letter of Jan- 
uary loth, and other letters of similar nature, but vérifies the observa- 
tions of Mr. Justice Brewer in Durland v. United States, above, where 
he says : 

"It is common laiowledge that nothing is more alluring than the expectation 
of receiving large returns on small investments. Eagerness to take the chances 
of large gains lies at the f ouudation of ail lottery schemes, and, even when the 
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matter of chance Is ellminated, any scheme or plan whlch holds ont the pros- 
pect of recel ving more than Is parted with appeals to the cupldity of ail. In 
the liglit of thls, the statute mnst be read, and so read it includes everytWng 
designed to defraud by représentations as to the past or présent, or suggestions 
and promises as to the future. The signiflcant fact is the intent and purpose. 
* * * " 

The défendant May testified that he purchased some of the stock 
of the mining company himself but that he was unable to state what 
amount or what he paid for it; that he sold some or ail of this stock, 
also some for Frank H. Horn, and E. S. Horn, selling some 40,000 
shares for the latter; that in the latter part of May or early in June, 
1907, he visited the mine and made a personal inspection of the same, 
and on June 18th embodied in a report of that date over his own sig- 
nature the condition of the mine as he claims to hâve found it upon 
this inspection. This report is copied in full by the défendant Frank 
H. Horn as fiscal agent of the mining company in a circular letter by 
him describing the condition of the "Two Queens" group as the state- 
ment of a disinterested person of the condition of the property. May 
says that Frank H. Horn, E. S'. Horn, and the défendant Snider were 
présent at the time that he inspected the mine, and that he got from 
them most of the information regarding its condition as stated by him 
in this report. This report was sent out by him through the mails to 
those to whom he offered the stock of the "Two Queens" property for 
sale and urged its purchase by them. He also published, or caused to 
be published, what is called in the testimony "The Investor's Guide," 
in which the stock of the "Two Queens" mining property, and a num- 
ber of other mining properties in which E. S. Horn is interested as a 
stockholder, is advertised for sale. He says that ail this literature so 
published was prepared by the copy department of the Horn-Baker 
Advertising Company, that he signed it, had it published, and sent it 
out as a part of the literature of his company, and also sent out the 
literature of the "Two Queens" mining stock prepared for and signed 
by Frank H. Horn as fiscal agent of the mining company. His atten- 
tion was called to his letter of January 15th and to the statement 
therein as follows : 

"A client of mine who was fortunately able to secure several blocks of Two 
Queens stock, now finds himself compelled by unforeseen circumstances to real- 
Ize immediately upon his investments and bas therefore placed in my hands 
his entire holdings, whleh I ata now ofCerlng to a few of my correspondents 
at only flfteen cents per share — the same price paid for it. * • * " 

And was asked : Who was the client referred to in this paragraph 
of his letter? He answered: 
"Probably Frank H. Horn's stock." 

He also said that he did not prépare this letter, but that it also was 
prepared by the copy department of the Horn-Baker Advertising Com- 
pany and signed and sent out by him. Referring to the statements of 
his letter dated May 11, 1907, he says he got ail his information there 
stated from Frank H. Horn with whom he had become well ac- 
quainted. The foregoing bas been condensed largely from the testi- 
mony of Mr. May himself. There is much other testimony tending 
to connect him with Frank H. Horn in the sale of the stock of the 
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"Two Queens" group of properties f rom and after January 15, 1907 ; 
also with the défendant E. S. Horn in this and other mining properties. 
Without reviewing the testim.ony more in détail, it is sufficient to say 
that it convinces beyond any doubt that it is ample to require that it 
be submitted to the jury as against this défendant. 

Under this branch of the case, it is urged that there is a fatal vari- 
ance between the allégations of the indictment and the proofs. 

But this question was in no manner raised in the trial court, and 
that court of course did not rule upon it. It is not, therefore, prop- 
erly before this court for détermination. An examination of the rec- 
ord, however, convinces that there is no material variance between the 
proofs and the allégations of the indictment. 

It is also urged that each of the défendants honestly believed that 
the représentations made by him respecting the value of the "Two 
Queens" mining properties, were true, or that he had good grounds 
to believe they were true, and that the évidence so shows. It may be 
conceded that, if the défendants or cither of them so believed or had 
reasonable grounds to so believe, that would be a good défense to the 
one so believing or having such grounds of belief. Durland v. United 
States, 161 U. S. 306, 16 Sup. Ct. oOS. 40 h. Ed. 709 ; Rudd v. United 
States, 97 C. C. A. 462, 173 Fed. 912. 

A représentation made by means of letters or circulars sent through 
the mails may be so obviously without foundation in fact as to afford 
ample évidence of a criminal intent. Nevertheless, if the représentation 
is made upon an honest conviction of its triith, or upon facts afford- 
ing reasonable grounds to believe that it is true, it does not aid in ef- 
fecting a scheme to def raud. Whethcr or not such représentations are 
false, or, if false, were made with an lionest belief that they were true, 
is a question of fact, even though the représentations may be such as 
to évince to an intelligent mind their untruth. Each of the défendants 
testified that he believed the représentations made by him to be true; 
but this is not conclusive, and there was an abundance of other testi- 
mony that the value of the mining property, and other facts within the 
actual knowledge of each défendant, were such that he could not hon- 
estly hâve had any well-grounded belief that the représentations made 
by him as to the présent or prospective value of the property were 
true. The question, therefore, was one for the jury. 

A careful and patient considération of the entire testimony, in the 
light of the objections urged against its sufïiciency, forces the conclu- 
sion that it would hâve been error to hâve withdrawn it from the con- 
sidération of the jury, and that it is amply sufficient to sustain the ver- 
dict against each of the défendants. There was no error, therefore, in 
denying the requests for an instructed verdict in their favor. 

The question remains : Did the court err in its charge to the jury, 
or in refusing to give requests asked by the défendants ? 

The requests asked by the défendants, so far as they are correct, 
were either given as requested or are substantially embodied in the 
E^eneral charge of the court. There is no merit, therefore, in the as- 
îignments of error based upon the refusai of the requested instruc- 
ions. 

182 F.— 47 
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Error is assigned upon a portion of the charge which is as follows : 

"The law Is a sensible and a practical thlng. It requires to malntain an In- 
dictment of thls character proof of tlie substantlal, essential facts constitutive 
of the ofEense. It doesu't necessarily require exact and spécifie proof as to 
each detailed statenient In tlie indietment, but It wlU be sufflcient if sufflcient 
substantive proofs constitutive of the offense hâve been establlshed to your 
satisfaction. * * * It will also be sufflcient, to sustaln the allégation of 
thls Indlctnient In Its substantive efifect, If, as a matter of fact, 500,000 shares 
of treasury stock was to go into the hands and control of E. S. ïlorn, and 
that he dld so receive it according to the understanding and plan between the 
parties." 

The indietment does net allège that portions of the treasury stock 
were to be divided between the défendants, but that the promotion 
stock was to be so divided. The paragraph mistakenly states that the 
indietment allèges that 500,000 shares of the treasury stock were to 
be turned over to E. S. Horn, when it was Frank H. Horn who was 
to receive 500,000 shares of the promotion stock. This is so plainly 
a mistake in the name of the Horn who was to receive the 500,000 
shares of stock, and the kind thereof, that it could not possibly hâve 
misled the jury, for the allégations of the indietment and the proofs 
leave no room for doubt upon that question ; besides, the exception 
does not direct the attention of the court to this mistake, which, had it 
been donc, would undoubtedly at once hâve been corrected, for the 
court in a previous paragraph had correctly stated the allégations of 
the indietment in this respect. The mistake obviously arose from the 
second request asked by défendants in which Elisha S. Horn is mis- 
takenly referred to as the fiscal agent of the company. The mistake 
was therefore invited by the défendants, and they cannot rightly com- 
plain of it. The otiier portions of the paragraph are substantially cor- 
rect. 

The court charged the jury as follows: 

"But law and public poUey require that there should be some reasonable re- 
lation between the value of the corporation and stoeli; Issued thereln. In other 
words, the value of the stoclî; as an actual thing must dépend upon the value 
of the property upon which the stock Is Issued. So that, while It is to be con- 
ceded when purchasers bought that stock at 10, 1.5, and sb cents they knew the 
venture was largely spéculative, yet If, In order to Induce them to invest their 
money in said stock, the promoters of the enterprise knowingly, or without 
knowledge of the truth thereof, made false materlal statenients of facts, hlgh- 
ly exaggerated, for the purpose of inducing persons buying the same on the 
faith thereof, as already stated to you, they hâve crossed the Une of légal 
permlsslbillty as to the statenients of fact not known to be true, or which the 
pàrty had no good reason to belleve were true. That would take the case out 
of the protection of justifiable commendation of stock for sale. 

"The law indulges a reasonable degree of what is commonly known as 'pufî- 
Ing' one's property. In order to Induce buyers to take it at the highest price 
obtainable. The vendor niay conimend an article or property he has to sell by 
expressing his opinion of Its value, présent or prospective. But this right has 
Its proper limitation. Where promoters concelve the idea of explolting for 
sale stocks of the association In which they beconie interested by the use of 
the postal départaient of the United States, they should see to It that the 
statenients made by them In letters. eirculars, or other literature sent out by 
them as niatters of fact within their knowledge, the facts of which are not 
known to those who are thus Induced to become purchasers, are true. If they 
express material opinions and facts respecting the character of the property 
known to them to he false, which they hâve no reasonable information to be- 
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Ueve to be true, such is more than a niere commendation of what they offer 
t'or sale. And if they so coiisclously lead tlie purchaser to buy, In reliance up- 
on such statements, tàey practice a déception, wliicli purpose they bave no 
right to employ the post office department to accompllsh. In other words, 
tbere is nothing about the exploitation of mlning stocks that exempts the pro- 
moters from the obligations of honest dealing whicb the law imposes upon ail 
men In the vending of any property. * • * A party bas no more right to 
State positive facts about the character of mining property, or what it bas 
produced and what it is produclng, than he bas in the représentation of any 
other property in whicb he deals if those facts are not known to be true, and 
are not true. 

"Wbile in some portions of the letters and clrculars before you tbere are 
permissible expressions of opinion, tbere are in many of the letters and ad- 
vertising literature sent out througb the mails to induce intending purchasers 
to buy stocks material assertions of existing facts respecting the condition 
and quality of said mine, what had been discovered and seen about Its out- 
put, assays made, and sbipments of ore therefrom, or to be made, and the like. 
If you believe and find from ail the évidence and clrcumstances developed be- 
fore you that such statements were not true, were not known to the authors 
of them to be true, and they had no reasonable ground to believe such state- 
ments were true, and that the organizers of said mine under said corporate 
name had in niind at the time of so explolting the sale of its stock by use of 
the post office department of the Tînited States in fnrthering such exploitation, 
and In pursuance thereof the défendants deposlted in the post office depart- 
ment, or caused to be deposited therelu, such letters or literature as that set 
out In the Indictment, as sent to siich addresses, such would constitute a 
scheme or device to obtain money from otbers by fraudulent means, and such 
acts in furtherance thereof would constitute a violation of the statute. 

"It is not essential to the conviction of ail the défendants that you should 
find from the évidence that in the Inception of the alleged scheme or device 
ail of them were présent, couniving at, participating in, or consenting to such 
conception and design ; but if such scheme or design was conceived by any 
of them, with such fraudulent Intent aforesaid. and afterwards, during the 
existence and promotion of such scheme and purpose, any of the other de- 
fendants knowlngly entered Into and participated as aforesaid in its further- 
ance and promotion, they would be equally as responsible to the statute." 

This was exceptée! to as follows : 

"The défendants exeept to that part of the charge whicb is to the efCect 
that If statements were not true, or not known to be true, or the détendants 
did not bave reasonable grounds to believe them to be true, the jury might. 
In connection with other facts, find that the défendants entered into a scheme 
to defraud." 

This exception is without foundation, for the court did not so 
charge. It is urged in behalf of the défendants under this exception 
that even if the représentations alleged and shown to hâve been made 
by them as to the mining property and the amount and quaHty of the 
ore therein were in fact untrue, or not known by them to be true, yet, 
if they had reasonable grounds to believe them to be true, they could 
not rightly be convicted of having formed a scheme to defraud, be- 
cause of such représentations, which was to be effected by the use 
of the United States mails. Conceding this to be a substantially cor- 
rect statement of the law, we think the jury was, in substance, so 
charged. The jury was plainly told, "If you believe and find from ail 
of the évidence and clrcumstances developed before yoU that such 
statements (referring to those claimed to hâve been made by the de- 
fendants) were not true, were not known to the authors of them to 
be true, and they had no reasonable grounds to believe that such state- 
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ments were true," and they found the other facts as stated, they would 
be justified in finding that the défendants had formed a scheme to de- 
fraud, which, if it was to be effected by the forbidden use of the United 
States mails, would be a violation of the statute. Excerpts from the 
charge standing by themselves and apart from the rest of it may be 
vulnérable to some of the criticisms urged against them; but that is 
not the proper test of the correctness of the charge. That must be 
considered as a whole, and, so considered, we think that it is not sub- 
ject to any of the objections urged against it. The charge as far as 
it goes is certainly not erroneous. It might hâve been more spécifie, 
but the défendants did not request this. If they desired a more spé- 
cifie charge upon this feature of the case, they should hâve requested 
it; they did not do so, and the assignment of error based upon the 
exception saved to it cannot be sustained. 

Some other errors are assigned and urged upon us that are not 
specifically mentioned in the foregoing opinion, but they hâve ail been 
considered ; and it must sufïïce to say that they are deemed to be with- 
out substantial merit; also, that the record shows beyond any doubt 
that no préjudice resulted, or could hâve resulted, to either of the de- 
fendants from any of the errors alleged to bave occurred during the 
trial. 

The conclusion therefore is that the judgment as to each of the de- 
fendants must be affirmed; and it is, accordingly, so ordered. 

Affirmed. 

SANBORN, Circuit Judge (dissenting). I am unable to divest my 
mind of the conclusion that the trial court missed the crucial issue in 
this case and erroneously instructed the jury that they might convict 
the défendants without any proof or finding that they did not believe 
the représentations which they made if the jury found that they had 
no reasonable cause to believe them. An intent to deceive by their 
représentations, an absence of belief that their statements were true, 
was indispensable to a lawful conviction of the défendants of the crime 
with which they were charged. The facts that their représentations 
were false, that they were calculated to deceive, and that the défend- 
ants had no reasonable cause to believe that they were true, might 
hâve charged them with liability for civil damages; but thèse facts con- 
stituted no criminal offense and established no guilt if the défendants 
honestly believed that the statements and représentations which they 
made were true. "The significant fact," said Mr. Justice Brewer, "is 
the intent and purpose. The question presented by this indictment to 
the jury was not, as counsel insist, whether the' business scheme sug- 
gested in this bond was practicable or not. If the testimony had shown 
that this Provident company, and the défendant, had entered in good 
faith upon that business, believing that out of the moneys received 
they could by investment or otherwise make enough to justify the 
promised returns, no conviction could be sustained, no matter how 
visionary might seem the scheme." Durland v. United States, 161 U. 
S. 306, 313, 16 Sup. et. 508, 511, 40 L. Ed. 709. In other words, no 
matter how Httle reasonable cause to believe his représentations are 
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true a défendant had, he was not guilty of the crime of using the mails 
to defraud if he did honestly believe his statements were true. 

The values of mines and mining- stocks are generally unknown. 
Those values are concealed in the ground and at the times of most 
of the sales of the mines and the stocks are unknowable. Such stocks 
and mines are sold and bought upon hope and faith, and not upon 
facts or reason. It would probably be a conservative statement to 
say that three-fourths of those who sell and buy them hâve no reason- 
able cause to believe that they control the ores or the values which they 
represent them to possess, or are worth the priées which they respec- 
tively receive and pay for them. Yet thèse dealers are not generally 
criminals and do not intend to defraud each other although they repre- 
sent and believe what they hâve no reasonable cause to believe and 
what the vast majority of citizens cannot believe on the évidence which 
is presented to them. Such men are simply more credulous and san- 
guine than the majority of mankind. In Rudd v. United States, 97 
C. C. A. 462, 463, 173 Fed. 912, 913, the défendant used the mails to 
make false représentations that were clearly contrary to familiar fund- 
amental physical laws, représentations that no one could bave any rea- 
sonable cause to believe to be true. The trial court in effect told the 
jury that the défendant must be guilty because he could hâve no rea- 
sonable cause to believe that his machine was practicable, or that his 
représentations were true. But this court reversed the judgment and 
said: 

"The main défense was tliat, though the machine may hâve been impraetica- 
ble, the accused honestly belleved in its efticiency, and that what he did was 
without intent to defraud. Of course if this was so there was no violation of 
the law which was designed to prevent the use of the post ofiice in intentional 
efforts to despoil. Durland v. United States, IGl U. S. 300, 16 Sup. Ct. 508, 40 
L. FA. 709. A représentation may be so obviously without foundation as to 
afford cogent évidence of the eriniinal intent in hlm who niakes it ; but, never- 
theless, if in fact it proceeds from honest ignorance or delusion, it does not 
help to make a scheme to defraud within the statute. * * * Whether eon- 
duct which is made the sub.iect of a crimiual charge results from a credulous 
self-deception, or, on the otlier hand, évinces a design to defraud the public, 
Is a question for the détermination of the jury ; and it is none the less so, 
though the truth of the matter may bo clear to most intelligent minds. ïhat 
so many projects, which to the discerning are manifest schemes for spoliation 
meet with success and flnd victims aniong honest well meaning people, shows 
how futile it is to attempt to detine the bounds of human credulity." 

The défendants in this case testified that they believed the repré- 
sentations they made to be true, and the crucial question in this case 
was whether, on the one hand, they did so believe and honestly made 
thèse représentations, or, on the other hand, knew or believed them to 
be false and made them to defraud. This, the controlling issue in the 
case, the court entirely withdrew from the considération of the jury, 
and charged them that they might convict without determining this is- 
sue. It said: "If you believe and find from ail of the évidence and cir- 
cumstances developed before you that such statements (referring to 
those claimed to hâve been made by the défendants) were not true, 
were not known to the authors of them to be true, and they had no rea- 
sonable grounds to believe that such statements were true," and they 
found the other facts as stated, they would be justified in finding that 
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the défendants had formed a scheme to defraud which, if it was to be 
eiïected by the forbidden use of the United States mails, would be a 
violation of the statutes. The error was in instructing the jury that 
they might find the défendants guilty of the scheme charged without 
finding that they believed that their représentations were false. 

The exception appears to me to clearly point out the error. It was 
in effect that the facts which the court had told the jury constituted 
the offense vfere insufficient to do so. It reads : 

"The défendant excepts to that part of the charge wMch Is to the effect that 
if statements were not true, or not known to be true. or the défendants did 
not hâve reasonable grounds to believe them to be true, that the jury might, 
in connection with other facts, flnd that the défendants entered into a scheme 
to defraud." 

The error thus challenged was fundamental. It lay under the whole 
case and necessarily resulted in a conviction of the défendants without 
a finding of the indispensable fact that they did not honestly believe 
their représentations to be true. In Pritchett v. Sullivan, 183 Fed. 480, 
104 C. C. A. , this court held the following exception sufficient : 

"The défendants except to ail that part of the Instruction conceming the 
right of police offlcers to arrest without a warrant." 

The exception in this case is much more spécifie, and it seems to 
me to be sufficient under the rule that, where a basic error bas been 
committed, an exception is ample which calls the attention of the court 
to the part of the charge which treats of the subject without quoting 
its exact words in full. Edgington v. United States, 164 U. S. 361, 
364, 365, 17 Sup. Ct. 73, 41 L. Ed. 467 ; Felton v. Newport, 34 C. C. 
A. 470, 473, 93 Fed. 470, 473. The error to which attention has now 
been called was so radical that it seems to me clearly to bave deprived 
the défendants of a fair trial of their case according to law and to en- 
title them to a new trial of this suit. 

Each count of the indictment contained averments that it was a part 
of the scheme to defraud that Elisha S. Horn should conduct the ad- 
vertising department for the mining and development company and 
"in return therefor should receive in money 50 per cent, of the moneys 
received from the sale of stock in said Central Mining & Development 
Company, and should also receive as a bonus and as additional rému- 
nération 100,000 shares of stock in said company out of the 800,000 
shares of pr'omotion stock aforesaid. Of the balance of said 800,000 
shares Frank H. Horn was to receive 500,000 shares as the so-called 
fiscal or financial agent of said company." The court instructed the 
jury in this way: 

"It will also be sufficient, gentlemen of the jury, to sustain the allégation 
of the indictment In its substantlal effect, if, as a matter of fact, 500,000 
shares of treasury stock were to go Into the hands of E. S. Horn, and he did 
so receive It according to the understanding and plan betvveen the parties." 

The exception to this portion of the charge was: 

"They (the défendants) except to that part (of the charge) which directs the 
jury that it will be sufficient if the treasury stock only was to go to E. S. Horn 
and not necessary to be proveii that E. S. Horu was to get half of the inoney 
derived from the sale of the stock." 
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E. S. Horn was on trial for the offense of conspiring to carry out 
the alleged scheme and to receive 50 per cent, of the moneys obtained 
from the sal'e of the stock of the company and 100,000 shares of the 
promotion stock. No évidence had been presented to sustain the charge 
that he was to receive, or ever had received, any part of the money se- 
cnred by the sale of the stock of the company, or that he had ever re- 
ceived 500,000 shares of its stock. The évidence was that he had re- 
ceived 100,000 shares of the promotion stock for his service in adver- 
tising the stock of the company, and that the défendants Snider and 
Frank Horn had given him 150,000 shares of their stock on account 
of his service. The charge of the court upon this subject was there- 
fore clearly erroneous because it instructed the jury that E. S. Horn 
might be found to bave done a material act with which he had never 
been charged, to wit, to hâve received the 500,000 shares of stock, and 
because it informed them that they might find that he had committed 
the act with which he was charged; that is to say, the receiving of 
one-half of the money obtained from the sale of the stock of the com- 
pany in the absence of any évidence whatever of that fact. There can 
be no question that an error was committed. Did the défendants in- 
vite this error by their second request ? That request was : 

"The court charges the jury that the scheme laid in the indictment is sub- 
stantially that through the sale of stock in the corporation, such stock lielng 
treasury stock, the défendants arranged among themselves to obtain money 
from others through false and fraudulent représentations to he uiade under 
the guise of a fiscal agency in the défendant Blisha S. Horn, and to divide 
such money or some part of It among themselves ; that such scheme must hâve 
heen proven as laid in the Indictment ; that there is no évidence that such was 
the scheme, and the jury must acquit the défendants." 

But the only suggestion in this request that might be misleading was 
that the scheme was to be efïected "under the guise of a fiscal agency 
in the défendant EHsha S. Horn," and that suggestion in no way in- 
vited a charge that EHsha S. Horn, or any other défendant, could be 
convicted of the offense with which he was not charged, or of which 
there was no proof. On the other hand, this request contained an ex- 
press invitation to instruct the jury "that such scheme must hâve been 
proven as laid in the indictment." Moreover, the court below, as it 
seems to me, could not hâve been misled by this request because it re- 
fused to give it, or to give its équivalent, and because after it had 
given the erroneous charge that the averments against Elisha S. Horn 
might be sustained without proof that he received any of the moneys 
which he was charged by the indictment with receiving from the sale 
of the stock of the company its attention was specifically called to its 
error by the exception to it, and it still refused to correct it. Was this 
charge an immaterial mistake of the name of Elisha S. Horn for that 
of Frank Horn which could not possibly bave misled the jury? If it 
was a mistake of the court, it was one which so clearly and radically 
misled the judge that he could not be persuaded to correct it, but per- 
sisted in and reaffirmed it when the défendants, by their exception, 
sharply challenged his attention to the fact that the charge against 
Elisha S. Horn was the taking of one-half of the money secured by 
the sale of the stock, and that it was error to instruct that this charge 
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could be established without proof that he had intended to take or had 
taken any of this money. The légal presumption is that error produces 
préjudice. It is only when the fact so clearly appears as to be beyond 
doubt that an error challenged did not préjudice and could not hâve 
prejudiced the complaining party that the rule that error without préj- 
udice is not ground for reversai can hâve effect. Deery v. Cray, 5 
Wall. 795, 807, 808, 18 h. Ed. 653 ; Peck v. Heurich, 167 U. S. 624, 
629, 17 Sup. et. 927, 42 L. Ed. 302 ; National Masonic Ace. Ass'n v. 
Shryock, 20 C. C. A. 3, 11, 73 Fed. 774, 781 ; Railroad Companv v. 
HoUoway, 53 G. C. A. 260, 114 Fed. 458. The error certainly misled 
the trial judge and produced préjudice agauist the défendants in his 
charge. When his attention was called to it by the exception, he did 
not correct it, but was still misled by it, and the défendants were still 
prejudiced by it, and it seems to me to be far from certain beyond 
doubt that every juror in the panel disregarded the error the court in- 
structed them to make and thereby saved the défendants from ail préj- 
udice therefrom. 

Ovêr the objections and exceptions of the défendants, the United 
States was permitted to prove that, while the défendant Frank Horn 
was, in the spring and sumnier of 1907, engaged to be married to Mrs. 
Cross, he sold to her 28,000 shares of stock of the mining and develop- 
ment company which had theretofore been sold by the company to 
third parties who had paid a part of the purchase price thereof , and had 
then defaulted, and that the terms of the sale to Mrs. Cross were that 
she should pay out of the proceeds of the resale that was to be made 
by Horn o cents per share, and the remainder of the proceeds should 
be divided equally between them. In my opinion this évidence was 
neither material nor relevant to the issues in this case; it had no ten- 
dency to prove or disprove any averment in the indictment, but wrong- 
fully to influence the verdict by fastening the attention of the jury 
upoïi interesting but irrelevant issues. 

For the reasons which hâve been stated, and others of a similar 
nature which it would be useless to set forth at length, the défendants 
in my opinion hâve not had a trial of their case according to the law 
and the évidence, and I am unable to consent to the affirmance of the 
judgments against them. 



BRITISH & FOREIGN MARINE INS. CO., Limited, v. 
MALDONADO & CO., Inc. 

MALDONADO & CO., Inc., v. BRITISH & FOREIGN MARINE INS. CD., 

Limited. 

(Circuit Court of Appeals, NIntli Circuit. November 1, 1910.) 

No. 1,802. 

1. Shipping (§ 199*) — General Average. 

Wliere llbelant as charterer of a vessel Issued bills of lading contain- 
Ing a clause provldlng that freight on the goods should be deemed 
earned "shlp or goods lost or not lost," the freight, helng payable at ail 
events, was not at rlsk to the llbelant as freight, but was absorbed in 
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the cargo to be lost or realized in the value thereof at the port of des- 
tination, anfl lience the frelght should not be deducted from the value 
ot the goods in determining their value at destination on which the llbel- 
aut was bound to malte a gênerai average contribution. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § G27 ; Dec. Dig. 
§ 190.* 

General average. see notes to Pacific Mail S. S. Co. v. New York, H. 
& K. Min. Co., 20 C. C. A. 357 ; The Sauta Ana, Se C. C. A. 31G.] 

2. WORDS AND PURASE.S — "MARKET VaLUE." 

The 'iuarket value" of goods is the price at which the owner or pro- 
ducer holds them for sale ; the price at which they are frcely offered 
in the market: sucli pricp.s as dealers in the goods are willing to receive 
and purchasers ai'e luade to pay when the goods are hought in the or- 
dinary course of trade. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, pp. 
4383-4388; vol. 8, p. 7717.] 

3. Insurance (§ 477*) — Marine Poeicy^N athée of Contract. 

A marine insurance coiitract, iusuring contributions in gênerai average, 
Is a coutrac-t of iudemnlty requiriug the hisurer to pay fuU indemnity 
against loss, inchidiug loss ou aceount of gênerai average contribution, 
provided the total loss of the insured is within the liniit of the insured 
valuation. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1248, 1249; 
Dec. Dig. § 477.*] 

4. Insurance (§ 477*) — Marine Insurance — General Average Contribu- 

tion — EXTENT OF LlABILITY. 

Respondent issued a marine policy covering a cargo of kapok having 
an agreed value of $48.f!32 against périls of sea, includiug gênerai aver- 
age contributions payable by tlie goods insured. Tbe goods were dam- 
aged by flre at sea to the extent of $7,037.87, wliich the insurer paid, 
and on the adjustment in gênerai average it was tound that the cargo's 
contribution was $22,544.77, which aniount libelant paid to the ship- 
owner. In determining this ainount the value of the cargo was based on 
its market value at destination, deducting such expenses as the owner 
must ineur in the event of delivery and will escape in the event of total 
loss. The contributory value of the cargo was found to be .i;GG,.513.29. 
Hehl, that uuder Civ. Code Cal. § 2744, providing that a mariue insurer 
is liable for loss falling on the Insured, through a contribution In respect 
to the thing insured, required to be made by him towards a gênerai 
average loss called for l)y a péril insured against, the insurer's liability . 
was not that proportion of the aniount of libelant's contribution in gên- 
erai average as the policy valuation bore to the eontriliutory value of 
the cargo, but that the aniount of libelant's gênerai average contribu- 
tion, togetber with the aiuount paid for the loss on the cargo, being less 
than the policy value, libelant was entltled to recover the fuU amount 
so paid In gênerai average; the rule applied being applicable to cargo 
and ship alliée. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1248, 1249; 
Dec. Dig. § 477.* 

Jlarine insurance, gênerai average, see note to Pacific Mail S. S. Co. 
v. New York, II. & K. Min. Co., 20 C. C. A. 357.] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Northern District of CaHfornia. 

In AdiTiiralty. Libels by Maldonado & Ce, Incorporated, against 
the British & Foreign Marine Insurance Company to détermine the lia- 
bility of the insurance company as an underwriter for gênerai average 
contribution on valued marine policies covering the usual périls. From 

*For other cases see same topic & § number in Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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a decree fixîng tHe insurance company's liability, both parties appeal. 
Reversed, with instructions. 

Andros & Hengstler and Louis T. Hengstler, for appellant. 
Page, McCutchen & Knight, for appellee and cross-appellant. , 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The libelant, a mercantile corporation' 
of San Francisco, charterer of the ship Germanicus, intending to im- 
port from tlie East Indies a large quantity of kapok in baies, procured 
from the respondent, the British & Foreign Marine Insurance Com- 
pany, insurance thereon against périls of the sea, including gênerai 
average contributions payable by the goods insured. The merchandise 
was valued at cost on board and 10 per cent, added thereto, amount- 
ing in the aggregate to the agreed or policy value of $48,633, and was 
insured in that amount. The insured voyage was from Sourabaya, 
via Kobe, Japan, to San Francisco. On shipment of the goods the 
libelant, as charterer of the ship, issued bills of lading on its own 
forms containing a clause which provided that freight on the goods 
shipped should be deemed earned "ship or goods lost or not lost." On 
the voyage the ship took fîre from some unknown cause, and to pre- 
vent the destruction of the ship and cargo the master ran the vessel 
upon thé shore and caused large quantities of water to be poured upon 
the cargo, thereby extinguishing the fire. After necessary repairs the 
ship proceeded on her voyage and reached San Francisco. Part of 
the ship's cargo was destroyed, part injured by fire, and part either 
destroyed or damaged by water used in extinguishing the fire. 

After the arrivai of the ship at San Francisco, an adjustment of 
the losses in gênerai and particular average caused by the fire and 
water was made up. The damage by fire to the insured kapok was 
found to be $7,037.87. This amount the respondent paid to the libel- 
ant in full. The contribution in gênerai average which the adjust- 
ment showed was payable by the insured cargo of the libelant as its 
share of the sacrifices made and expenses incurred for the protection 
of the ship and cargo was $82,544.77. This amount the libelant paid 
to the shipowner and thereupon made claim to the respondent for that 
amount as indemnity under the policy of insurance for loss on account 
of gênerai average. The freight charge amounted to $6,300, but in 
making up the adjustment of gênerai average the adjuster did not 
treat freight as a contributory interest, because, under the bills of lad- 
ing, it was payable at ail events "ship or goods lost or not lost," and 
therefore was never at risk on the voyage. The value of the cargo as 
â contributory interest was taken on the basis required in gênerai 
average of its net market value on delivery at destination, deducting 
therefrom such expenses as the merchant must incur in the event of 
delivery and will escape in the event of total loss. It was because the 
merchant would not in the event of total loss hâve escaped payment 
of freight that this pxpense was not deducted. The contributory value 
of the insured goods was found to be $66,513.29, and on this value the 
libelant paid to the ship its contributory share of the gênerai average 
adjustment, amounting to $22,54.4.77. The libelant on making pay-^ 
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nient of this contribution applied to the respondent as the insurer of 
ils gênerai average for indemnity in the said sum of $23,544.77. The 
respondent declined to pay more than that proportion of libelant's con- 
tribution in gênerai average which the amount insured, to wit, $48,- 
G32, bore to the contributory value of libelant's goods, to wit, $66,- 
513.29. The respondent accordingly paid to the libelant as indemnity 
for its gênerai average contribution the sum of $14,034.71 instead of 
$22,544.77, the amount of the gênerai average contribution paid by 
the libelant. The différence between thèse two amounts, to wit, $8,- 
610. OG, is the aggiegate sum in controver.sy in this action. 

For the purpose of stating the contentions of the parties and the 
issues arising upon the facts on this appeal, it has been stipulated by 
the parties to the action that the foUowing are the issues to be deter- 
mined in the case: 

"(1) The libelant daims that nnder the l.aw, it Is entitlcd to recpive from 
the respondent the sarne proportion of the amonnt of Its coutribution in gên- 
erai average as the amount insured by the pollcy bears to the valuation in 
the iK)lley. In this case, thèse are alllie; iienee the insurer must pay the 
full auiount paid by libelant If this be true. and If the foutributory value 
found by the adjuster be the .lnst contributory value of the goods. the libel- 
ant is entitlcd to a decree for eixht thousaiid tive hundred ten and «/loo ($8,- 
510.00) dollars, with interest from March 8. 1!)06. 

"(2) The resijondent dénies the correctness of the rule as above stated 
and claims that, under the law, It Is required to pay only such proportion 
of the amonnt of the libelant's contribution In gênerai average as the pollcy 
valuation bears to the contributory value of the cargo. If this be true, It 
It couceded that the claim of the Ubelant under the policy has been paid, 
and a decree for the respondent should be entered with eosts. 

"(8) If the co-jrt décide that respondent is wrons; in the rule as above 
clairaed by it, resjiondent still claims that its llaliility under its policy is 
linilteil to the amount of lilvelant's contribution ascertained on the basis of 
the value of the goods at San Francisco, exclusive of the frelght on such 
goods. It the court sustains the resjwndcnt. in this view. yet snstains the 
libelant as to the rule in the fii'st iMiragrapb. the libelant Is entitled to re- 
eover only six thousiuid three himdred niuetet>n and 9»/i(m> ($C>.m!).(10) dol- 
lars with interest from Jiarch 8, lyOïi, and the decree of the court below 
should be aftirraed." 

The adjustment under which the libelant was required to contribute 
the sum of $22,544.77 in gênerai average was based upon a valuation of 
$66,513.29 placed upon libelant's goods by the adjuster as their value 
in San Francisco at the time of their discharge., The valuation of the 
contributory cargo at the time and place of discharge is the estab- 
lished rule in gênerai average. 

".\I1 those interests which wore at risk when that (sacrifice) was niade and 
which bave continued safe down to the arrivai at the destination or other 
place at which tlie voyage Is tenniinifed ninst contrilnile in proportion to their 
values at that place." Carver on Carriage by Sea, § 410. 

".\gain the amount to l)e niade good, and the contribnting interests are val- 
ued at the time and place of tbe termina tinn of tlie voyage." Id. § 418. 

'•Both for contriliutiiig and for being cotitribute<l to. tbe vaincs of the goods 
are orriinarily estima ted upon tbe marliet priées at the place of adjustment on 
the date of the di.scharge." Id. i 419. 

If this rule is followed in the présent case, it disposes of the ques- 
tion whether a déduction should be made from the valuation of the 
goods on acccunt of the freight charge amounting to $6,300 for their 
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carriage from port of shipment to port of discharge; but it is con- 
tended by the appellant that, as freight was paid by the libelant under 
an agreement that freight on the goods shipped should be deemed 
earned "ship or goods lost or not lost," the freight was not at risk to 
the shipowner and he had no insurable interest in it ; but, as freight 
continued to exist as an entity, it was at risk to the libelant and could 
hâve been so insured if libelant had deemed it advisable to transfer 
the risk to the insurance company. But was it at risk to the libelant 
as freight? Manifestly not. It was absorbed, so to speak, in the 
cargo to be lost or realized in the value of the cargo at the port of 
destination. In Carver the rule is stated, in section 44, as follows: 

"Freight cannot, strictly speaking. be said to be at risk unless tbe payment 
of It dépends lipon the safety of tbe cargo or of the shlp. If, by agreement, 
It bas been paid in advanoe, or is unconditionally payable at a certain finie, it 
is not at risk as freight. For the contract to pay is not altered by a loss of 
the goods, or shlp ; and the amount paid in advance is not repayable by the 
shipowner upon the loss. 

"But where the mercbant has paid or is liable to pay freight on goods in- 
dependently of arrivai, the value of tbe goods at the destination, upon vvhlch 
be Is to make or reçoive gênerai average contribution, must be estlmated 
vvithout auy déduction of that freight; for tbelr full value without déduction 
of freight was at risk to him." 

In Frayes v. Worms, 19 C. B. (N. S.) 159, reported as Trayes v. 
Worms, 34 L. J. C. P. 274, the charterer of a ship who had paid 
freight on his cargo was held liable to contribute to gênerai average 
in respect thereof. In commenting on this case Carver, in section 440, 
says: 

"Whether this contribution was m respect of an Interest In freight or of an 
interest in cargo was not decided. But the latter seems the clearer vlew." 

In Lowndes on the L,aw of General Average, § 70, c. 307, the rule 
is stated as follows: 

"The cargo is to contribute on Its net market value at the date of dellvery, 
or at tbe tlme and place whlch form the basls of adjustment, deductlng there- 
from such expenses as the mercbant must incur in the event of dellvery and 
will escape in the event of total loss." 

Had there been a total loss in the présent case, the libelant would 
not hâve escaped the payment of freight. The charge of freight could 
not therefore under this rule be deducted from the market value of 
the goods at the date and place of delivery. Besides, freight is not a 
fixed or certain élément of market value of goods, whatever it may be 
to the owner of a vessel employed in their carriage. It may be that 
the cost of carrying goods from one port to another enters into and 
détermines to a limited degree the price at which the gooc^ will be 
sold ; but it does not follow that at any given date the value of goods 
in the selling market is increased or determined by the amount of 
freight from the port of shipment to the port of discharge. 

"The market value is affected by many causes, tbe chief of which is sup- 
posed to be the extent of tlie supply eompared wltb tbe demand." Gant v. 
Peaslee, Fed. Cas. No. 5,212. 

"The market value of goods is the price at whlch the owner of the goods 
or the producer holds tbem for sale ; the price at which they are freeiy of- 
f ered in the market to ail the world ; sucb priées as dealers in the goods are 
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williug to receive and purchasers are made to pay when the goods are bought 
and sold In the ordinaiT course of trade." Charge of Judge Ilofïman to the 
Jury In the Champagne Cases, approved by the Suprême Court in Oliquot 
Champagne, 70 U. S. (3 Wall.) 114, 125, 18 L, Ed. 116. 

We are of the opinion that the hbelant's contribution in gênerai 
average was correctly determined by the adjuster vipon the basis of 
the market vakie of the Hbelant's goods at the port of destination with- 
out déduction for the amount of the f reight payable "ship or goods lost 
or not lost" by the libelant, and that the respondent is liable on its pol- 
icy of insurance for such contribution in gênerai average. 

The next question is whether, in view of the fact that the libelant 
was insured to the full amount of the policy valuation, the respondent 
is required to pay the full amount paid by the Hbelant in gênerai av- 
erage, to wit, $22,544.77, or only a portion of the amount of the Hbel- 
ant's contribution in gênerai average ; that is to say, such proportion 
of $22,544.77 as the insurance and policy value of $48,632 bears to the 
contributory value of the cargo, $66,513.29, 

The fîrst observation to be made in answering this question is that 
a contract of insurance is a contract of indemnity, and in this case the 
respondent undertook in its policy of insurance to indemnify the libel- 
ant for its loss by gênerai average contribution, if any there should be, 
within the limit of a valuation of $48,632, upon which amount the in- 
surance was effected and the premiums paid. Libelant's loss in gên- 
erai average contribution was $22,544.77. Libelant, therefore, con- 
tends that it is entitled to be paid the whole of this sum, as it does not 
exceed the limit of the insurance of $48,632. But it appears that in 
England, if the ship or cargo is thus insured and the policy valuation 
is less than its contributory value, the underwriter does not pay as 
indemnity for loss in gênerai average the full amount of the loss, but 
in the proportion that the amount insured in the policy bears to the 
contributory value. On the other hand, if the policy valuation of the 
ship or cargo is more than the contributory value, the underwriter 
pays in the proportion that the amount insured bears to the policy val- 
uation. Steamship Balmoral Co. v. Marten (1902) A. C. oll ; section 
73, EngHsh Marine Insurance Act, 1906 (Stats. 1906, 216, 233). In 
the présent case, as the cargo was insured for less than its contrib- 
utory value, respondent invokes the EngHsh rule as the measure of its 
liability. The contract having been made in this country, the inquiry 
must be whether the maritime law of the United States is the same as 
that of England. 

In Loring v. Neptune Ins. Co., 20 Pick. (Mass.) 411, 414, Chief Jus- 
tice Shaw said: 

"In gênerai it is to be presumed that both the assured and the underwriter 
are acquainted wlth the nature of the business, in respect to which they con- 
tract; that they are acquainted with the customs and usages of that business, 
and consent to conform to them, unless there be some stipulation to the con- 
trary. It is well known therefore to both parties that the assured may hâve 
to i)ay, in respect to losses insured against, gênerai averagcs ; that thèse 
averages may be adjusted abroad ; and that the assured will be bouud by such 
adjustment, although, making it coriforniably to the law and usage of the 
places where made, both the sum to be contributed and the contributory in- 
terests may be estimated upon the principles, varylng froin those which pre- 
vail at the place where the contract of insurance is made. It seems to fol- 
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low as a neeeesary conséquence that when the assured has încurred a gênerai 
àverage loss wlthin the périls Insured against, when such loss has been ad- 
justed at the proper place, and In a mode conformable to the law and usage 
of such place, and when the assured has thus become bound to pay and has 
pald such loss, he Is entitled to recover it of the underwriter, although the 
contributory Interests hâve been estimated upon a principle différent from 
that of the place where the pollcy was underwritten." 

In Peters & Co. v. Warren Ins. Co., 1 Story, 463, 470, 471, Fed. 
Cas. No. 11,034, Mr. Justice Story followed this rule and said: 

"The contract of Insurance is a contract of Indemnity against rislvs and 
losses by the périls Insured against, not only in the home port, and on the 
océan, Ijut aiso in foreign ports. It naturally, therefore, loolis to gênerai 
averages, which may be Incurred and enforced abroad as well as at home. If 
by a perlI Insured against the Insured is compelled in a foreign port, by the 
local law, to pay a sum as gênerai average, whlch by the law of hls own 
country would not be so, why may not such a loss or charge be properly 
deemed a gênerai average in the sensé of the policyî" 

And after referring to a number of cases, including the case of Si- 
monds v. White, 3 B. & C. 805, said further : 

"There Is nothing unreasonable in construing the engagement of the under- 
writers in a policy to be that they will pay whatever the insured Is compelled 
to pay as a gênerai average arlslng from the risks Insuv 1 against." 

In Strong v. New York Ins. Co., 11 Johns. (N. Y.) 320, it was held 
that where a gênerai average is fairly settled, in a foreign port, and the 
insured is obliged to pay his proportion of it there, he may recover 
the amount so paid by him from the insurer, though such gênerai av- 
erage may hâve been settled differently abroad from what it would 
hâve been in the home port. To the same effect was the décision in 
the case of Depau v. Océan Ins. Co., 5 Cow. (N. Y.) 63, 15 Am. Dec. 
431. Thèse authorities not only sustain the proposition that the lia- 
bility of the Insurance company for the gênerai average contribution 
of the insured is determined by the law of the port of destination, but 
they sustain the other proposition that the contract of insurance is a 
contract of fuU indemnity against loss, including a loss on account of 
gênerai average contribution, provided the total loss of the insured is 
within the limit of the insured valuation. This is what is known as 
the New York or American rule, which in the case of Loring v. Nep- 
tune Ins. Co. and Strong v. New York Ins. Co. was applied to losses 
for gênerai average contribution on cargo and in Peters v. Warren 
1ns. Co. was applied to a vessel for a loss by collision apportioned by a 
foreign adjustment in gênerai average, and in Depau v. Océan Ins. 
Co. for expense incurred in repairing vessel in foreign port stated in 
both gênerai and particular average adjustments. 

In the case of Steamboat Balmoral Company v. Marten, A. C. (1903) 
511, the rule which fixes the liability of the insurance company for 
gênerai average contribution upon the basis of the valuation provided 
in the policy, when that valuation is less than the contributory value 
of the insured goods, and upon the contributory value when such value 
is less than the policy value, is designated as the "English rule." This 
rule, having been followed in the Suprême Judicial Court of Massa- 
chusetts in 1811 in the case of Clark v. Insurance Co., 7 Mass. 368, 
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S Am. Dec. 50, has also been referred to as the "Boston rule." The 
rule which holds that the liability of the insurance company is upon a 
contract to indemnify the insured for a loss by contribution within the 
sum insured and naméd in the insurance poHcy as a valuation is desig- 
nated as the New York rule. An examination of the cases in which 
this question has been considered shows that this desif^^nation of thèse 
two rules is not inappropriate. 

Which of thèse two rules prevails in the port of San Francisco? 
Section 2744 of the Civil Code of California provides as follows : 

"A marine insurer is liable for a loss falllng upon tbe insured, tlirougli a 
contribution in respect to tlie tliiug insured, required to be made by liiui to- 
wards a gênerai average loss called for by a péril insured against." 

This provision was taken from the proposed Code of Civil Procé- 
dure of New York (section 1511) and was undoubtedly framed as the 
«mbodiment of the law of that state, as has been held in Strong y. 
New York Ins. Co., 11 Johns. (N. Y.) 320, and Depau v. Océan Ins. 
Co., 5 Cow. (N. Y.) 63, 15 Am. Dec. 431. 

In the later case of Providence & Stonington S. S. Co. v. Phœnix 
Ins. Co., 89 N. Y. 559, the steamer Massachusetts was insured against 
périls of the sea and navigation in various sums amounting to $75,000, 
and this for the purpose of the insurance was declared to be the value 
of the vessel. During the life of the policy the vessel went ashore in 
a violent storm and was in danger of becoming a total wreck. By 
the aid of a wrecking company she was set afloat and reached New 
York, where she was docked for repairs. The repairs amounted to 
-$46,000, which was paid by the insurers. The wrecking company ren- 
dered a bill for services which with other expenses amounted to $21,- 
■840. A statement in gênerai average was made up in which the value 
of the steamer was stated at $375,000. The insurance company de- 
nied any liability for any part of the expenses on the ground that the 
payment of $46,000 covered the entire damage caused by the périls 
insured against, but if otherwise it was claimed that the liability of 
the insurance company should be limited to such proportion of $31,- 
-840 as the agreed value of the steamer, to wit, $75,000, bore to its 
value as stated in gênerai average, to wit, $375,000. The lower court 
lield that the interest of the insurer was to be limited to the sum fîxed 
in the policies as the value of the steamer, and the interest of the in- 
iiured to the différence between that sum and its actual value as fixed 
by the adjuster so that the share of expenses to be charged to each 
should bear the same proportion to the value of his interests as the 
whole sum bore to the appraised value of the ship. This is another 
Avay of stating that part of the English rule which holds that the in- 
surance company has discharged its liability for a gênerai average con- 
tribution paid by the insured when it pays, not the full amount of the 
contribution, but such proportion of that contribution as the value 
stated in the policy bears to the contributory value of the goods in- 
sured. But this rule was repudiated by the New York Court of Ap- 
peals, and the court followed what is known as the New York or 
American rule, under which the insurance company is held liable to 
indemnify the insured, as before stated, for ail losses on account of 



■752 182 FEDEEAL BEPORTER. 

damages caused by the périls insured against -within the sum insured 
and named in the insurance policy as a valuation. 

This rule was followed by Judge Brovvn in International Co. v. At- 
lantic Ins. Co. (D. C.) 100 Fed. 317. But this last case involved ques- 
tions net in the présent controversy. Thèse questions related to the 
separate and distinct risks covered by the several poHcies and the stip- 
ulations as to the liabihty of the insurance companies with respect to 
such risks, and there had been no adjustment for gênerai average con- 
tribution; but the gênerai question we hâve under considération was 
discussed by Judge Brown with his usual ability and is therefore in- 
structive for that reason. In that case the actual value of the steamer 
St. Paul was $2,100,000. She was insured for about $1,350,000 in 
numerous policies in which it was valued at the latter sum. The 
steamer was stranded. The items of loss and expense caused thereby 
for salvage, légal expenses, and repairs amounted to $248,377.28. 
The items for salvage were based upon two judgments against the 
vessel. The légal expenses and repairs were proven claims. The 
whole amount was claimed pro rata from the insurance companies. 
They contended, among other things, that they were not liable for the 
full amount of thèse charges, but that, as the policies were valued 
policies and the ship valued at only two-thirds of lier actual value, 
the insurance companies were liable for only the same proportion; 
that is to say, for two-thirds of such loss and expenses. The court 
stated that the rule in England and Massachusetts appeared to be as 
the insurance companies contended ; but the court, refusing to follow 
this rule, said: 

"In my view, the New York rule Is most coiisonant witli the terms of valued 
policies aud with the ob.lect of a valuation, whleh is to limit both parties on 
the question of value. Insurance Co. v. Hodfïson, G Oraneh, 206, 220, 3 L. 
Ed. 200. When the value has been fixed by agreement, the owner should not 
be compelled to stand con.structive insurer (in a settlement between hiniself 
and his actual insurers) of any uninsured value of his ship beyond the amount 
agreed on in the policy. Yet that is the précise effeet of the Euglish and Bos- 
ton rule.. In case of total loss, or of partial loss and repair, the owner is 
held estopped from elaiming beyond the agreed value. The estoppel ought 
to be niutual (3 Kent, Oomm. 274) ; and the insurer who ha.s agreed to a 
flxed value of the ship ought not to be allowed, in case of a loss within the 
policy, to reject the valuation and to reduce the claini upon him on the mère 
ground that the vessel is worth more than the sum agreed upon, and that 
the owner should stand constructive insurer as to the excess, and bear, with 
the actual insurers, a pro rata share of the loss. Such a rule Is unequal and 
unjust, since It enforces the valuation as against the owner, but ignores it 
as against the insurer. If there would be some equity in favor of that rule 
where the undervaluation was unknown or concealed, there would seem to 
be none where, as in the présent case, there can be no doubt that the under- 
valuation was known to the Insurers, accepted by theni as the basis ol' the 
contract, with presumably an increased rate of premium proportional e to 
any increase of risk incidental to the undervaluation." 

In the présent case the respondent makes the point that the case of 
Providence S. S. Co. v. Phœnix Ins. Co., and the last case (generally 
referred to as the "St. Paul" Case), were both cases of insurance of 
hull and not on cargo, and that the reasoning of Judge Brown in the 
St. Paul Case leads to the conclusion that the New York courts would 
distinguish the case of cargo insurance from that of hull insurance. 
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and would apply the rule of proportion to a policy like the case at 
bar. Judge Brown was dealing in that case witli a number of ques- 
tions relating to the liability of insurance companies for marine losses, 
among others, the habihty of the insurer for particular average losses, 
and it was held that the measure of the insurer's habihty in case of 
particular average loss payable on the ship was in the proportion that 
the amount insured bears to the policy valuation ; and it was said by 
way of contrast that the measure of the insurer's liability in cases of 
particular average payable as loss on cargo was to be based on the 
proportion that the damaged value of the goods bears to their sound 
value at the place of discharge. The reason given for this distinction 
was that: 

"Ships are not employed as merchandise, iior insured as sucli ; but as car- 
riers. If daiiiased, they are not exi)ected to be sold, but to be repaired for 
contiuued use by tlie owiier, or for the neeessary eompletiou of the voyage. 
Nor Is there any sueh usual marl^et for vessels as for goods. by whleh tUe 
loss or damage could be fairly ascertained by a sale; nor eould sales of dam- 
aged vessels be ordinarlly niade or required without great préjudice to ail 
concerned — to the underwriters as well as to tlie assured." 

Whatever the reason for the distinction may be, while Judge Brown 
recognizes the fact that it exists, he does not say that the rule regard- 
ing the insurer's liability for a contribution in gênerai average on a 
ship, as enforced by him, does not equally apply in case of a liability 
for contribution on goods. The English rule applies in England to 
ship and cargo alike. No case has been cited holding that there is 
any distinction in this respect. There is the further objection to the 
English rule that it fixes the liability of the insurance company for 
gênerai average contribution upon the basis of the valuation provided 
in the policy when the valuation is less than the contributory value, 
but rejects that valuation when it is mcre than the contributory value 
and fixes the liability upon the latter valuation. It is a rule that 
Works always for the insurance company and never for the insured. 
As Judge Brown says: 

"The insurer who has agreed to a flxed value of the ship onght not to be 
allowed, in case of a loss within the policy, to reject t'ic valuation and to 
rediiee the claini uioon him on the inere ground that the vessel is worth more 
than the sum agreed upon and that the owner should stand eoiistructive in- 
surer as to the excess and bear witli the actual insiu'ors a i)ro rata share of 
the loss. Such a rule is unetiual and unjust, since it enfoi'ces the valuation 
as against the owner, but ignores it as against the insurer." 

We submit further that there is no substantial or satisfactory rea- 
son why there should be one rule for the liability of the insurance 
company upon a gênerai average loss with respect to the contributory 
value of the cargo and another and différent rule for its liability with 
respect to the contributory value of the vessel employed in carrying 
the cargo. Judge Brown refers to the obvions fact that the rule oi: 
proportion with respect to cargo is not "a strictly logical construction 
of the policy, but as giving an easy and practical solution of a difficult 
question of adjustment under diverse circumstances, and one that is 
proximately exact when the policy value is the true valuation as it 
was formerly supposed to be." This is undoubtedly true ; but, on the 
other hand, we believe the American rule of indemnity to be a fair 
182 F.— 48 
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and just ruie, and when ît îs within the terms of tHe policy should be 
followed, particularly in view of the further gênerai and accepted 
rule stated by the learned judge in a previous part of the same opin- 
ion. He says : 

"The language of the policy is, moreover, the laiiguage chosen by the insur- 
ers. In case of doubt, It is not only to be construed against them, but is fur- 
ther subject to the rule of construction that It must be understood in the sensé 
in which the Insurers knew that the assured understood or would natur.UIy 
understand it." 

To this we may add that the insurance companies hâve always 
proven attentive and skillful in providing in their insurance policies 
stipulated exemptions from HabiHty. As the indemnity claimed by 
the libelant in this case has not been excluded by any express stipu- 
lation in the policy under considération, it is a fair and reasonable 
presumption that such exclusion was not intended. 

The St. Paul Case viras appealed to the Circuit Court of Appeals for 
the Second Circuit and there affirmed. 108 Fed. 988, 48 C. C. A. 181. 

The stranding of the St. Paul gave rise to another case entitled 
International Nav. Co. v. Sea Ins. Co. (D. C.) 124 Fed. 93. The same 
case in the Circuit Court of Appeals is reported in 139 Fed. 13, 63 C. 
C. A. 663. In this case there had been a gênerai average adjustment, 
and the action was to recover of the respondent its contributory share 
of $248,377.28, the loss sustained by the libelant on account of the 
stranding of the vessel. The respondent was a British corporation 
and issued the policy of insurance in London. The policy contained 
the following provision: 

"General average, salvage, and spécial charges as per foreign custom, pay- 
able according to foreign stateiuents or per York-Antwerp rules, or York- An t- 
werp rule of 1890, or per rules of port of discharge, if in accordance with con- 
tract of afCreightment at the option of the assured." 

The judge of the District Court states the controversy as follows: 

"ïhe question is whether an English Insurance policy on a vessel should 
bear the expense arising from stranding in the ratio of the loss to the actual 
value, which is the Buglish rule (Balmoral Company, Ltd., v. Marten, 2 Q. 
B. [190O] 748, affirmed in Court of Appeals L. R. 2 K. B. [1901] 89t;, affirmed 
in House of Lords L. B, App. Cases [1902] 511), or in the ratio of the loss to 
the policy value according to the rule at New York, the port of diseharge (In- 
ternational Navigation Co. v. Atlantic Mutual Ins. Co. [D. C] 100 Fed. 304, 
affirmed in 108 Fed. 987, 48 C. C. A. 181)." 

In the Circuit Court of Appeals the court stated the controversy as 
follows : 

"The question in dispute Is whether under a valued policy, where salvage 
has been awarded on a liigher valuation, the insured can recover ratably from 
the several underwriters the salvage he has had to pay, or only sucli part of 
it as Is in the same proportion to the whole salvage paid as the total policy 
valuation is to the valuation on which salvage was awarded. » * * The 
respondent's method of calculation is in accord with the English law. ïhe 
libelant's is iu accord with American law." 

The decree followed the New York or American law, and this de- 
cree was affirmed by the Circuit Court of Appeals. 

Section 2744 of the Civil Code of California estabHshes the New 
York or American rule for the port of San Francisco, and, as that rule 
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makes the insurer liable for "a contribution falling upon tlîe thing 
insured," we are of the opinion that under the policy in this case the 
rule is applicable to cargo and ship alike, and that the Hbelant is en- 
titled to recover from the respondent the same proportion of the 
amount of its contribution in gênerai average as the amount insured 
in the policy bears to the valuation in the policy. As thèse two 
amounts are the same, the respondent must pay the libelant the full 
amount paid by it in gênerai average. 

The judgment of the District Court is reversed, with instructions 
to enter a decree in favor of the libelant for the sum of $8,510.06, 
with interest from March 8, 1906. 



rERAI.TA et al. v. STATE OF CALIFORNIA et al. 

(Circuit Court of Appeals, Ninth Cimiit. October 3, 1910.) 

No. 1,837. 

1. PuBi-ic IfANDS (I 213*) — SrANisH Grant— Feaudulent Desckiption in 

Pateni^Suit for Relief— Evidence. 

In a suit to recover lands, based on an alleged conspiracy, resulting In 
tho insertion of false and fraudulent descriptions in patents for a Span- 
ish land grant, Issuod pnrsuant to judgnients of the United States courts 
sustalning the grant, which judgments admlttedly contained a correct 
description of its boundaries, acts of the eonspirators prior to sueh judg- 
ments In secreting or destroying title papers and maps, which, as evi- 
denced by the judgiuents, availed them nothing, do not afford ground for 
relief, and are available to oomplainants only as matter of Inducement, 
lu tlie way of setting forth the crucial charge of procuring the insertion 
of false descriptions lu the patents. 

[Ed. Note. — For other cases, see Publie Lands, Dec. Dig. | 213.*] 

2. Public I^ands (§ 222*) — Si-anish Grant— Suit to Reform Boundaries— 

Lâches. 

A Spanish land grant in Callfornia, made in 1820, was confirmed by 
the Mexicaa governor in 1844, and its validlty was finally established by 
the judgment of the Suprême Coiirt of the United States in 1856, afflrm- 
ing the décision of the District Court. The records of the United States 
courts contained correct descriptions and maps of the grant Pursuant 
to such judgments, patents issued to the heirs of the grantee, the last in 
1877. Thirty years later the patentées brought suit, allegiug that, through 
a conspiracy, false and fraudulent surveys were made aud inserted in 
the patents, by which they were deprived of portions of the original 
grant, which they sought to recover. Sueh lands had in the meantlme 
been acquired by others and had become valuable. The évidence further 
showed that complainants had linovvledge, before the issuance of the pat- 
ents, of the alleged fraudulent surveys, of the mutilation of the recorded 
map of the original surrey, and of the abstraction and concealment of 
title papers, alleged to hâve been the work of the eonspirators. Held 
that, on receipt of the patents, they were charged with notice of the in- 
correctness of the descriptions, and, whether or not they had knowlodge 
of the fraud, they knew facts which put them on inquiry, and that, under 
ail the évidence, they were chargeahle with lâches, which defeated their 
rlght to recover. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 222.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

'For other cases see same toplc & 5 number In Dec. & Am- Digs. 1907 to date, a Rep'r Indexes 
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Suit în equîty by Antonio Maria Peralta and others agaînst the 
State of California and others. Decree for défendants, and complain- 
ants appeal. Afiirmed. 

J. W. Henderson, E. E. Gehring, and J. L,. Kennedy, for appellants. 

Horace G. Platt, Richard Bayne, Charles E. Wilson, T. A. Perkins, 
Hartley F. Peart, A. F. Morrison, W. I. Brobeck, John M. Lewis, 
Charles W. Slack, MiUon T- Green, Gaillard Stoney, . Orville C. Pratt, 
Jr., Frank Shay, Thos. S. Molloy, Fitzgerald & Abbott, E. M. Gibson, 
James A. Johnson, Johnson & Shaw, John W. Stetson, William H. 
O'Brien, Edward W. Engs, Harmon Bell, and Welles Whitmore, for 
appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOEVER- 
TON, District Judge. 

WOLVERTON, District Judge. This îs a suit to quiet title to 
certain lands described and designated as "lands of which the Peraltas 
hâve been deprived." A more definite description cannot be had of 
the lands involved, except by a comparison of the true description of 
the San Antonio Rancho with what is alleged to be a faulty or f raud- 
ulent one contained in the patents issued by the United States to the 
Peralta heirs, if it be that such latter description is faulty. The San 
Antonio Rancho is a grant made by Don Pablo Vicente De Sola, Gov- 
ernor of Alta California, June 20, 1820, the land comprised thereby 
lying and beihg in the counties of Alameda and Contra Costa and the 
city and county of San Francisco, the boundaries of which are set 
out in the bill of complaint filed herein. This grant was later, to 
wit, in the year 1844, confirmed by Manuel Micheltorena, the then 
Governor of Alta California. In 1845 Luis Peralta conveyed to Joa- 
quin Moraga and Juan Bernai a portion of the tract comprised by the 
grant, particularly described. Later, the date of which not appear- 
ing, Luis Peralta by will partitioned the remaining portion of the grant 
among his four sons, Ygnacio, Antonio Maria, Vicente, and Domingo 
Peralta. In 1852 the four sons petitioned the United States Board of 
Commissioners on Private Land Claims in California for a détermina- 
tion respecting the validity and extent of the San Antonio grant, and, 
upon proofs adduced, the grant was declared valid throughout the 
entire boundaries as claimed. The findings of the commissioners were 
later confirmed by the United States District Court in and for the 
Southern District of California. The decree of the District Court 
was still later affirmed on appeal to the Suprême Court of the United 
States. See United States v. Peralta et al., 19 How. 343, 15 L. Ed. 
678. The date of the findings and decree of the court is not given in 
the bill; but, on référence to the décision in the Suprême Court, it 
is found to hâve been rendered in 1856. On January 30, 1865, the 
four sons constituted one Ad. Steele, by instrument in writing, their 
attorney in fact, with authority to search for the missing title papers 
of the San Antonio grant, and, for a valuable considération, bargained 
and sold to Steele four-fifths of the lands of said grant of which they 
(the Peraltas) by fraud or otherwise had been deprived, with power 
to compromise, sell, or dispose of any part thereof by paying to the 
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Peraltas one-fifth of the net profits secured from said sales or com- 
promises. The agreement further recites, in effect, that said title 
papers were, on August 10, 1854, handed by Domingo Peralta to H. 
W. Carpentier, who was appointed attorney by the former to présent 
before the land commissioners of the United States the said papers, 
and therehy to obtain the approval of the grant ; that said papers were 
not so presented, thus causing an adverse décision; that the original 
grant was filcd in évidence on appeal from the décision of the commis- 
sioners to the District Court of the United States, and there taken 
from the records and lost; and that the lands affected by the instru- 
ment of writing comprised the entire grant, except such as had there- 
tofore been conveyed to Moraga and Bernai, and three other tracts 
specifically described. On January 17, 1908, Steele assigned and set 
over to William Muir ail his right, title, and interest in and to said 
instrument, in considération of certain covenants and stipulations made 
and entered into on the part of Muir. Thèse facts ail appear by the 
bill of complaint except as indicated. 

The bill further asserts that there was issued by Governor De Sola, 
and filed with the keeper of public records at Monterey, Cal., docu- 
mentary évidence of the title to said grant, including an accurate map 
thereof, and also a duly certified copy of said map, clesignated as "Ti- 
tle Paper No. 1" and "Title Paper No. 2," respectively ; that in the 
year 1849 a duly certified copy of Title Paper No. 1, which is desig- 
nated as "Title Paper No. 3," was delivered to Luis Peralta; that in 
the year 1844, upon présentation of Title Paper No. 2, Governor Man- 
uel Micheltorena confirmed the grant, and issued an order as évidence 
thereof, which is designated as "Title Paper No. 4," and which con- 
tained upon the last page a correct copy of the map of the grant and 
the signature of the Governor, and was placed on file with the alcalde, 
the keeper of public records at Monterey ; that a certified copy of Title 
Paper No. 1, designated as "Title Paper No. 5," was made and de- 
posited with the prefect of the district of San Joaquin, afterwards 
known as Contra Costa; that a certified copy of Title Paper No. 1 
was made by Samuel D. King, Surveyor General of the United States 
for California, on June 20, 18.51, and delivered to W. W. Chipman, 
which was afterwards, in 1868, delivered by Chipman to William 
Muir, one of the complainants, who bas since retained possession of it. 
This is designated as "Title Paper No. 6." 

It is then further alleged, upon information and belief, that in the 
year 1848, during the gold excitement in California, a number of im- 
migrants, including Horace W. Carpentier, Elam Brown, and John 
C. Fremont, entered into a conspiracy, known and designated as the 
"Squatters' League," for depriving the complainants of large parts of 
said San Antonio Rancho and adjoining ranches ; that in pursuance of 
such conspiracy the parties thereto did make and procure to be made 
false and fraudulent surveys of the boundaries of said San Antonio 
Rancho and of the ranchos bordering thereon, and did mutilate, con- 
ceal, and destroy the évidence of title to ail of said ranchos ; that said 
Horace W. Carpentier was in the employ of the Peraltas at the time 
he was participating with said "Squatters' League," and misled and 
deceived them whilc pretending to be acting in their behalf and far 
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their best interests ; that about the year 1850 Title Paper No. 1 was 
reinoved from the office of the keeper of the archives at Monterey, 
Cal., and placed beyond the reach of the complainants ; that in the 
year 1858 Title Paper No. 2 was likewise removed from the court 
files of the Di.strict Court of the United States, and concealed from 
complainants; that about October 21, 1868, Title Paper No. 3 was re- 
moved from the county clerk's office at San Leandro, Cal., where it 
was left by William Muir to be filed for record, and was also concealed 
from complainants ; that in about the year 1858 Title Paper No. 4 
was in the office of the Secretary of State at Sacramento, Cal., and that 
at about said time the said conspirators tore off, removed, and de- 
stroyed a portion of the last page thereof, containing the signatures 
of Governors De Sola and Micheltorena, and the southwesterly and 
northwesterly portions of the said map, which title paper in its muti- 
lated condition is now in the office of the United States Surveyor 
General for California, and a purported copy thereof is on file in the 
office of the clerk of the District Court of the United States for the 
Northern District of California; that about the year 1858 said Title 
Paper No. 5 was removed from the office of the prefect of the district 
of San Joaquin, afterwards known as Contra Costa, and likewise con- 
cealed from complainants ; and as to ail thèse title papers, from 1 to 5 
inclusive, that the conspirators removed and mutilated them for the 
purpose of defrauding the complainants of portions of their lands; 
that in the years 1852 and 1853 C. C. Tracy, a deputy under Samuel 
D. King, United States Surveyor General for California, made surveys 
of the San Antonio and adjoining ranchos, and returned the notes of 
the same to the office of the Surveyor General, but that thèse notes 
were in the latter year suppressed and concealed by the conspirators ; 
that in the year 1857 Horace A. Higley, deputy under John C. Hays, 
then United States Surveyor General of California, knowingly and 
willfully made a false and fraudulent survey of that portion of the 
San Antonio Rancho decreed to Ygnacio Peralta by the United States 
District Court, he, the said Higley, being one of the conspirators; 
that thereafter the said conspirators caused and procured said false 
and fraudulent survey to be inserted in the patent issued by the United 
States to Ygnacio Peralta, and thereupon seized possession of the 
"lands of which the Peraltas bave been deprived," and they and their 
successors and assignées bave been in possession ever since, to the 
exclusion of complainants ; that in the month of May, 1874, James C. 
Stratton, United States Surveyor General for California, made a false 
survey of the part of said San Antonio Rancho decreed to Antonio 
Maria Peralta, and thereupon seized possession of such lands of which 
the Peraltas hâve been deprived, and they and their successors still 
hold possession as against complainants. 

It is further averred that in 1858 the predecessors in interest of the 
Peralta heirs made a demand upon Horace A. Higley, the Surveyor 
General of California, for a correct survey of the San Antonio Rancho 
in accordance with the decree of the United States District Court; 
that thereupon Higley, in further pursuance of the conspiracy, caused 
his deputy, James T. Stratton, to make a correct survey, but that the 
aonspirators assured the predecessors in interest of complainants that 
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they would receive their grant to its full extent, and said predecessors 
of complainants believed and relied upon such assurances ; that the 
conspirators, having so misled and deceived such predecessors, failed 
to return and file said correct survey in the proper office, but, on the 
contrary, filed in such office a false and fraudulent survey, certified 
to by the Surveyor General of California as a true and correct officiai 
plat and survey of the said San Antonio Rancho, which said false and 
fraudulent survey wras afterwards procured to be inserted in the pat- 
ents issued by the United States to the said four sons of Luis Peralta, 
and particularly in that certain patent issued to Domingo and Vicente 
Peralta, which last patent was issued in February, 1<S77. 

It is further alleged that request has been made of the Surveyor 
General of the United States for California and the Surveyor General 
of California, from time to time, reaching back to 1853 and running 
to the présent incumbents, for a correct survey and return of the San 
Antonio Rancho, in accordance with the decrees of the District and 
Suprême Courts of the United States, but that each and ail of such 
ofhcers hâve failed and refused to comply therewith. It is further 
shown what efiforts hâve been made by the Peraltas, and what has 
been donc by the officers of the Mexican and United States govern- 
ments in furtherance and protection of the complainants' rights in said 
rancho, following which it is alleged that, after having their title estab- 
lished by the décisions of the District and Suprême Courts of the 
United States, the complainants and the Peralta heirs caused numer- 
ous suits to be brought for the purpose of protecting and maintaining 
their rights, but that in ail of said suits they failed to establish their 
just claims because of the unfaithfulness of Horace W. Carpentier, 
who was ail the time acting in pursuance of said conspiracy. Then 
foUows this allégation, by paragraph XXI of the bill: 

"That said AVUliam Muir in the year 18Ô8. with a view to iuvesting In 
real estate in Contra Costa and Alameda counties, made Inqiiiries as to the 
title to Si>aniRli and Mexican laud arants, including said San Antonio 
Raneho, and then learned that the title to said San Ant(nilo Uan-oho liad 
heen tanipered with ; that in the year 1907 said William Alnlr Investigated 
the titles to certain property on both sides of the bay of San Francisco, with 
a view to securins the approaches for a tunnel under said bay. Connecting 
San Francisco and Oakland, and he then discovered for the first time that 
the said Title raiier No. 4 had been toru and niutilated ; that thereupon 
the said William Muir made a careful search of the title to said San Antonio 
Rancho, and thereafter and subséquent to the nionth of September, 1007, 
notified the other complainants of the f acts so found l)y him ; that noue of 
thèse complainants, except the said William Muir, or any of the Peralta 
heirs, défendants herein, knew or had any nieans of knowing, prior to the 
month of September, A. F). 1!)07, of the aforesaid acts, or any of them, con- 
stituting the frand as herein set fortli, or of the existence of said Title 
Paper Xo. 6; that said William Muir had no right, title, estate, interest, or 
daim in or to> the said San Antonio Ranciio, or any part thereof, prior to 
the month of January, A. D. 1008; and that your orators are informed and 
believe, and therefore allège, that none of tlie predecessors in interest of 
thèse conî]ilainrtnts or the Peralta heirs, défendants herein, ever knew or had 
any means of knowing of the aforesaid acts, or any of theni. constitnting the 
fraud as herein set forth, or of the existence of said Title Pai>er No. (>." 

This is followed by other allégations, more formai in character. 
The prayer is, first, for an order requiring the Surveyor General of 
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the United States for California and the Surveyor General of Cali- 
fornia to make a correct survey of said rancho in accordance with the 
original grant; second, that the défendants be required to set forth 
their respective claims of title; third, that ail of such claims of title 
, be declared null and void ; fourth, that complainants' claims be adjudi- 
cated and settled; and, fifth, for such other and further relief as to 
the court may seem meet. 

Demurrers hâve been interposed to the bill by numerous of the de- 
fendants, which are based in the main upon three grounds, namely: 
That the court is without jurisdiction; that there is no equity in the 
bill ; and that the complainants hâve been guilty of lâches barring 
their recovery. Whatever may be the merits as it pertains to the first 
two grounds assigned, we hâve concluded that the cause must be dis- 
posed of upon the last, and will therefore discuss that one only. 

If the complainants are entitled to any relief, of necessity under 
the bill it must dépend upon the alleged substitution and insertion in 
the patents issued to the sons of Luis Peralta of an incorrect and fàlse 
survey of the lands and premises comprised by the San Antonio Ran- 
cho grant for the admittedly correct description ascertained and deter- 
mined by the corrunissioners of the United States for ascertaining and 
settling private land claims in California, and the findings and adjudi- 
cations of the District and Suprême Courts of the United States. The 
fraud, if any was committed for which relief can be granted, must 
rest hère, and nowhere else. The alleged frauds committed antedat- 
ing thèse findings and adjudications, as to which the inquiry was be- 
gun in 1852 and terminated by the décision of the Suprême Court of 
the United States in 1856, can avail the complainants but little, and 
can serve only as matter of inducement in the way of setting forth the 
crucial charge, which is that an incorrect and fraudulent survey of 
the grant was willfully caused to be inserted in the patents subse- 
quently issued. There were three of thèse patents — one issued to 
Antonio Maria, one to Ygnacio, and one to Domingo and Vicente. The 
dates at which the two former were issued are not given, but we are 
advised that the date of the latter is February 10, 1877. 

Why do we say that such allégations of fraud can operate only as 
inducement in the way of setting forth the crucial charge? It is be- 
cause whatever attempt was theretofore made to defraud the Peraltas 
did not avail the conspirators anything. The commissioners and the 
District and Suprême Courts of the United States, notwithstanding 
any such attempt, duly ascertained and determined the rightful and 
proper description and boundaries of the grant, and the courts set 
forth the same in their findings and décisions. The correct descrip- 
tion, therefore, became a matter of permanent record at that time, 
and has so continued ever since, accessible to the public and to ail per- 
sons concerned. This is conceded. Ail previous fraud, therefore, did 
the complainants no harm, because the commissioners and the courts 
gave them ail they claimed and ail they were entitled to. 

The conspiracy, of which much is recounted in the bill, and which 
became known as the "Squatters' League," is said to hâve originated 
in 1848, the time of the gold excitement in California, and to hâve con- 
tinued uninterruptedly in its opérations and malfeasance down to the 
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issuance of tlie last of thèse patents, a period of nearly 30 years. It 
was in 1858, 10 years after the formation of such league, tliat Higley 
made the fraudulent survey, which it is alleged was caused to be writ- 
ten into the Ygnacio Peralta patent, and it was in 1874, 26 years there- 
after, that Stratton is- said to hâve made the fraudulent survey that 
found its way into the Antonio Maria Peralta patent. When the al- 
leged false survey was made which was incorporated in the patent to 
Domingo and Vicente Peralta, issued in 1877, does not appcar. We 
must assume that thèse patents, when issued, came into the possession 
of the patentées, who must therefore hâve become aware of the nature 
of the description contained therein as it respects the lands granted. 
This was tantamount to notice to theni, and knowledge on their part, 
of any discrepancy between such descriptions and the true description 
of the San Antonio grant as ascertained and determined by the com- 
missioners and the United States courts. From that time on they 
were chargeable with notice of any such defect, if it existed. How, if 
at ail, the incorrect descriptions were inserted, they may not hâve 
known; but the fact of the discrepancy would be apparent, if it ex- 
isted, and they are legally chargeable with knowledge of it. 

We may now give attention to some further détails, and ascertain, 
if possible, whether the complainants are chargeable with knowledge 
or notice of the alleged fraud. The instrument of writing bearing 
date January 30, 1865, nine years subséquent to the time of the déci- 
sion by the Suprême Court settling the grant, whereby Steele is au- 
thorized to search for missing title papers, discloses the alleged fact 
that Carpentier, one of the alleged conspirators, and, as appears by the 
bill, chief of them, had proven untrue to bis trust by withholding such 
title papers from the commissioners, and thus causing, as appears from 
the writing, an adverse décision; and it is further recited that thèse 
papers were lost. A fact of some significance is that this instrument 
purports to convey to Steele four-fifths of the lands of which the 
Peraltas bave been deprived — certainly a very large proportion for his 
services in securing title to and disposing of the lands ; either this, or 
the title must bave been considered shadowy and of uncertain charac- 
ter. Muir takes his title under this instrument, and, of course, takes 
it cum onere, with notice of ail facts which it serves to impart. Much 
of the fraud charged relates to the taking of certain title papers from 
their several places of deposit, and concealing them, whereby they 
were lost to the complainants, and in one case, referring to Title Paper 
No. 4, it is charged that the conspirators mutilated it by tearing off 
the signatures and destroying a portion of the accompanying map of 
the lands. Ail thèse title papers are copies of originals, namely, Title 
Paper No. 1, which evidenced the original grant by Governor De Sola, 
and Title Paper No. 4, being a confirmation by Governor Micheltorena 
of the original grant. 

As to tliese title papers, it is alleged that No. 1 was removed from 
its regular place of deposit in the year 1850, which was prior to the 
final confirmation of the grant by the United States Suprême Court in 
1856 ; that No. 2 was removed from the court files of the United 
States District Court and concealed in 1858, and that in 1868 No. 3 
was removed from the county clerk's office in San Ueandro, where it 
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had been left by Muir to be filed for record ; tliat No. 4 was torn and 
mutilated in 1858. This mutilation must liave been done much earlier, 
however, as it is elsewhere alleged that Carpentier produced the paper 
in its mutilated condition before the United States commissioners, and 
that it was pointed out by the sons that such paper did not correctly 
define the boundaries of the San Antonio Rancho, and they produced 
living witnesses who testified before the board respecting the known 
boundaries as in the bill of complaint set forth. Proceedings, as pre- 
viously stated, were instituted before the board for settlement of such 
boundaries in 1853, and were terminated in 185C. So, therefore, this 
mutilated instrument was in évidence before the commissioners. It' 
is now in the office of the United States Surveyor General for Cali- 
fornia in San Francisco. Title Paper No. 5 was removed from its 
place of deposit in 1858, and No. 6 is now in the hands of Muir, and 
has been since 1868. 

Just how the complainants hâve been in the least delayed or ham- 
pered by the loss of thèse papers is not apparent. Th,e title to the 
rancho was declared and confirmed by the United States courts, and 
the correct description of the grant was there recorded, and thèse 
papers could prove nothing beyond what had been adjudicated and 
confirmed. The évidence of mutilation of Title Paper No. 4, however, 
was a thing of which the Peraltas had absolute knowledge, and what- 
ever fraud attended its production by Carpentier must hâve corne with- 
in their notice, as they say they offered évidence to counteract his acts, 
and thereby to establish the correct boundaries. It should be re- 
marked, however, that Title Paper No. 4, which evidenced the con- 
firmatory grant by Micheltorena, has been a public record, and acces- 
sible, ever since its issuance in 1844. So that with this and the con- 
firmed grant by the United States courts, it is hardly possible that 
there was any lack of évidence by which to protect the complainants' 
rights in the grant, whatever they may be. The fraud, therefore, 
alleged in relation to thèse missing papers, affords no plausible grounds. 
for relief whatever, and, even if unknov«-n to the complainants, the 
fact could be of no assistance to them hère. That the complainants 
had knowledge that the title papers were lost is admitted, but it is 
now that the loss is attributed to a conspiracy of long standing to de- 
fraud them. But if the fact of the loss of such papers is not now 
màterial to complainants' recovery, the further fact that they were 
not aware of the fraud attending the loss could not aid them, because 
only an incident to thé main, the controlling, fact. Ail this matter 
may yet be treated as siet forth by way of inducement to the pivotai 
contention that a fraudulent survey and description was written into 
the patents, which fraud, it is alleged, was unknown to the complain- 
ants. 

We are advised that the first fraudulent survey was made in the 
month of May, 1857, by Horace A. Higley, a deputy under John C. 
Hays, then United States Surveyor General for California, and that 
the next was made in 1874, by James C. Stratton, then United States 
Surveyor General for California, and that thèse surveys were sur- 
reptitiously caused to be inserted in the patents subsequently issued. 
In the same connection, it is alleged that the Peralta heirs in 1858 



PERALTA V. STATE OF CALIFOBNIA. 763 

demanded of Higley that he make a correct survey of the grant in 
accordance with the decree of the United States District Court, which 
was done, but that, for the purpose of quieting the fears of such heirs, 
the conspirators assured them that they would receive their grant to 
the full extent of its boundaries, and that, relying upon such conspira- 
tors, they were deceived, and that such conspirators, which is set forth 
upon information and belief, substituted the fraudulent for the correct 
survey, and filed the same in the office of the Surveyor General. Ail 
this shows at least a suspicion upon the part of the heirs that a fraud 
was being or was liable to be perpetrated ; for why should they de- 
mand of a public ofificer that he make a correct survey, which he was 
in duty bound to do under his oath ? It should be borne in mind that 
it is charged that thèse public officers were members of the conspiracy 
and participating therein. It is further set forth that ever since the 
fraudulent survey of 1857 the United States Surveyor General has 
neglected and refused to make and return a correct survey, although 
many times i^equested so to do from that day to the commencement 
of this suit, and that such requests hâve likewise been made of the 
Surveyor General of the state of California. This indicates that the 
complainants were watchful of what was being done. Further than 
this, the heirs, in 1894, petitioned the Président of the United States 
for relief, and in 1897 applied to the Législature of the state of Cali- 
fornia, and continued so to do at every session thereafter, to and in- 
cluding that of 1903. In 1885 the widow of Domingo Peralta, through 
probate, endeavored to establish the true boundaries of the grant, but 
was strenuously opposed. Subséquent to the establishment of the 
grant by the United States courts, many suits hâve been instituted by 
the Peralta heirs, said to be 60 in number, for the purpose of pro- 
tecting and maintaining their rights in and to the grant. In many of 
thèse suits it is alleged that Horace W. Carpentier, who represented 
them as their attorney, betrayed them, proving false to his trust, and 
that, by reason thereof, their attempts to establish their rights proved 
abortive, and this in pursuance of the alleged conspiracy. 

Now, in view of the fact that the descriptions in the patents dis- 
agreed with the description in the decree of the United States courts 
establishing the grant, of which the complainants are chargeable with 
knowledge, of the further fact of the mutilation of Title Paper No. 
4 and a knowledge thereof by the heirs of Luis Peralta, of the further 
fact that demand was made of the United States Surveyor General 
for a correct survey of the boundaries of the grant, of the further fact 
that constant application and request were being made for a corrected 
survey, and that the Président of the United States and the Législature 
of the state of California were rnemorialized for a récognition of their 
rights, and that many cases hâve been bronght in the courts to estab- 
lish them, it must be held that the complainants were possessed many 
years ago of at least knowledge sufficient to put them upon inquiry 
as to the fact of the existence of the alleged conspiracy, and the fur- 
ther fact of the fraudulent introduction of an incorrect survey into 
the patents. Many facts about the conspiracy, and of its designs and 
purposes and opération, are alleged in great détail and circumstari- 
tially, and it seems impossible for ail the things recounted as to the 
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workings of the conspiracy to hâve happened without tlie Peralta heirs, 
evéi* watchful of their interests, having gained some definite knowl- 
edge of the fraud being perpetrated against them. Indeed, the bill 
protests too much to warrant any one in beUeving that the heirs were 
without knowledge of the alleged fraud affecting their interests. 

This leaves out any discussion as to Muir's knowledge, who is the 
party having by far the larger interest in the controversy. He has 
been in possession of one of the title papers for upwards of 30 years, 
and has had more or less concern with the grant in the meantime. He 
ascertained as early as 1858 that the title to said rancho had been tam- 
pered with ; but it is alleged that he made no investigation of the title 
until in 1907, when he discovered for the first time that Title Paper 
No. 4 had been mutilated, and thereupon continued his search, and 
notified the complainants of the facts found by him, who and their 
predecessors, it is alleged, had no previous knowledge thereof. This 
is largely the allégation of a conclusion that the complainants were 
without knowledge of the fraud. But, however that may be, the pre- 
ceding allégations of the bill are sufficient from which it may reason- 
ably be deduced that they hâve been long in possession of ample facts 
of such character as to put them upon inquiry as to the essential fact 
of fraud in the insertion of a false description in the patents, and 
they are therefore chargeable with such knowledge, 

Now, more than 30 years hâve elapsed since the last of thèse patents 
issued, and the lands supposed to be involved in the controversy hâve 
become populous, and hâve increased in value from^ a few thousand 
to many millions of dollars, and many persons hâve become interested 
therein as owners, as shown by the numerous parties défendant. Un- 
der such conditions, coupled with the knowledge, or at least the means 
of knowledge, possessed by the complainants for tracing up and ascer- 
taining the pivotai fraud complained of, it must be held that they are 
guilty of lâches in not sooner instituting their suit for settling in their 
behalf the title to the disputed lahds. While the law should and does 
afïord rules and régulations for instituting, maintaining, and carry- 
ing on litigatioii, that the ends of justice may be secured, yet it is the 
wholesome policy of the law that there should be an end of litigation, 
and hence it is that stale demands are not favored in equity. This 
conclusion is sUpported by the f oUowing authorities : National Bank 
V. Carpenter, 101 U. S. 567, 25 L. Ed. 815 ; Speidel v. Henrici, 120 
U. S. 377, 7 Sup. et. 610, 30 L. Ed. 718 ; Galliher v. Cadwell, 145 U. 
S. 368, 12 Sup. Ct. 873, 36 L. Ed. 738 ; Townsend v. Vanderwerker, 
160 U. S. 171, 16 Sup. Ct. 258, 40 L. Ed. 383 ; O'Brien v. Wheelock, 
134 U. S. 450, 22 Sup. Ct. 354, 46 L. Ed. 636. 

The decree of the Circuit Court will be affirmed. 
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HARRISON V. CLARKB et ux. 

(Circuit Court of Appeals, Eiglitti Circuit. September 26, 1910.) 
No. 3,300. 

1. Courts (§ 350*) — Equity— Fedekal Courts. 

It is the well-settied practiee in tlie fédéral courts of apjieal in review- 
ing equity cases, sut)ject to exception in spécial cases, to dispose of them 
finally on the record ijefore tlie appeilate court and not reniand tliem for 
furtlier trial in tlie Circuit Court. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 3.j6.*] 

2. Appeal and Error (§ 1201*) — Disposition of Causes in Equity— Direct- 

iNG Modification of Decbeb. 

Wbere the Circuit Court of Appeals on détermination of an appeal in 
an equity case directed the modification of the decree below by increasing 
the aniount awarded complainant by a sum specified and adjudgiug the 
costs against défendants, such décision was a final adjudication of ail of 
the issues in the case, leaving to the Circuit Court only the duty of obey- 
ing the mandate without enlargenient or change. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4677- 
4683; Dec. Dig. § 1201.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

Suit in equity by John W. Harrison, exécuter of the estate of T. 
W. Harrison, deceased, against A. D. Clarke and Mrs. A. D. Clarke. 
From an order sustaining a demurrer to a supplemental bill, complain- 
ant appeals. Affirmed. 

T. F. Garver (Frank Farrell, T. W. Harrison, and R. D. Garver, 
on the brief), for appellant. 

Wm. G. Clark (Eugène Schaffter, on the brief), for appellees. 

Before HOOK and ADAMS, Circuit Judges. 

ADAM S, Circuit Judge. This suit was originally instituted by 
Harrison against Clarke to wind up the affairs of a partnership exist- 
ing between them for the purchase, development, and sale of land and 
to recover damages claimed to hâve been sustained by reason of dé- 
fendants breach of his contractual duty. The Circuit Court on the 
original submission of the case entered a decree dissolving the part- 
nership, ordering the undisposed of lands sold, fixing the rights of the 
parties to the proceeds, and rendering a personal judgment against the 
défendant for certain advances made by complainant in case there 
were insufficient net proceeds to satisfy the same. The decree denied 
to complainant any compensation for his services rendered in carrying 
out the provisions of the contract of partnership and required him to 
pay one-half of the costs of the suit. It was comprehensive and ex- 
haustive, adjusting with much care the many détails and disputed 
claims of the parties. 

The complainant, feeling aggrieved at the déniai of compensation 
for his personal services, as well as for some other reasons, prose- 
cuted an appeal to this court. We affirmed the decree below (90 C. 
C. A. 413, 164 Fed. 539) in ail respects except as to Harrison's claim 

•For other cases see same topic & § number in Dec & Am. Digs. 1907 to date, & Rep'r Indexes 
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for services and as to costs. We held that defendant's failure to dis- 
charge the obligations imposed upon him by the contract of partner- 
ship defeated the joint enterprise and entitled complainant to a rea- 
sonable sum for his personal services rendered in the faithf ul discharge 
of the duties devolved upon him and fixed that sum at $12,000. We 
also held that by reason of defendant's breach of the contract the costs 
of the suit should be adjudged against him. 

After stating the foregoing conclusions we, speaking by Hook, Cir- 
cuit Judge, said : 

"If the proceeds of the lands decreed to be sold are Insuffleient to pay ail of 
the demands upon them, the défendant should be held personally liable for 
suçh part of the déficit as Is attrlbutable to the costs and the award to com- 
plainant for hls sen'lces. We thlnk that In other respects the decree as en- 
tered by the trial court is right and not subject to the criticisms made in the 
assignments of error. The decree is reversed, and the cause is remauded, 
with direction to enter one as Indicated in the foregoing opinion." 

The unmistakable meaning of the opinion was that there were two 
errors only in the decree of the trial court; one in denying to com- 
plainant compensation for his services (except in a small sum meas- 
ured by interest on some money advanced by him), and the other in 
requiring him to pay any part of the costs of the suit. In ail other 
respects the decree was found to be correct, and, as is usual in equity 
cases, with a view of ending the controversy upon the record as made 
by the parties, we directed the trial court to make an end of the lit- 
igation by entering a decree as indicated in the opinion ; that meant 
to modify it only by substituting the sum of $13,000 for the small item 
equal to interest on Harrison's expenditures, as compensation for his 
personal services and to impose ail the costs of suit upon défendant. 
Instead of permitting the trial court to proceed and make thèse modi- 
fications according to the mandate of this court, the complainant im- 
mediately filed a supplemental bill seeking to recover interest on the 
award of $12,000 made by us from and after January 19, 1905, when 
the suit was originally instituted and seeking also to recover certain 
further compensation for services rendered by him prior to the date 
of the final decree. The learned trial judge sustained a demurrer to 
the supplemental bill so far as thèse claims are concerned and entered 
a decree as directed. The présent appeal challenges the correctness of 
this action. 

In justification of his proceeding, complainant urges that the award 
of $12,000 made by this court for personal services implies that that 
amount was due as of the date of filing the suit and claims that it 
should bear interest like other demands for money from the time it 
became due until it should be paid. This contention overlooks the fact 
that this court for reasons satisfactory to it determined otherwise. 
The opinion and the mandate taken together clearly indicate that that 
amount only was to be allowed complainant, and the trial court had 
no discrétion to enlarge or reduce it either by the addition of interest 
or otherwise. Its duty was to obey the mandate, and in doing so man- 
ifestly committed no error. 

It is also urged as justification for the claims both of interest and 
further compensation to the complainant that the original decree of 
the Circuit Court contained a provision retaining jurisdiction of the 
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cause for the purpose of making further orders as and when neces- 
sary. We think the rétention of jurisdiction, however, was not in- 
tended for the purpose of litigating any new and independent issues. 
As already observed, the trial court made an exhaustive decree ad- 
judicating the rights of the parties with much détail. This was modi- 
fied by us only in the particulars already indicated, and as so modified 
it constituted a final disposition of each and ail of the contentions of 
the parties. We held in the former case that the rights of the parties 
were finally and definitely settled by the decree, and that nothing was 
left except to exécute its provisions, saying : 

"That the rétention of jurisdiction was simply In aifl of the détails of ex- 
écution accordlng to the adjudicated rights of the parties." 

Such being the case, it was not open to complainant by any supple- 
mental bill or elsewise to secure a new or différent adjudication of 
any of the questions litigated or that might hâve been litigated in the 
original suit. It is well-settled practice in the fédéral courts of appeal 
in reviewing equity causes to dispose of them finally on the record 
before the appellate court and not remand them for further trial in 
the Circuit Court. There are some exceptions, however, where the 
exigency of particular cases like Pikes Peak Hydro-Electric Co. v. 
Power & Mining Machinery Co., 92 C. C. A. 393, 165 Fed. 184, re- 
quires a remanding to the trial court for further proceedings ; but the 
advisability of putting an end to litigation with ail convenient speed 
requires us to closely adhère to the practice so established. 

The claims now asserted by complainant could ail hâve been ad- 
judicated if indeed they were not in the original suit and were not the 
subject of litigation by supplemental bill as attempted. The Circuit 
Court had only one duty to perform, and that was to enter a decree 
as indicated in the opinion, and this we think was done. 

It must be affirmed. 

NOTE. — The followlng is the opinion of Reed, District Judge. in the court 
belovv: 

RBED, District Judge. The supplemental bill, filed since the return of the 
mandate from the Circuit Court of Appeals, claims: 

(1) For the taxes paid on the copartnership laiids since Mareh 1, 

1907, the date of the original decree $ 284 83 

(2) For payment of purchase money upon the lands since the 

original decree 702 72 

(3) For expenses ineurred on account of the lands since the de- 

cree 513 0» 

(4) For 167 days in caring for, looking after and protecting the 

lands since the filing of the original bill riz. January 19, 

1905, at $25 per day 4.175 00 

And for 35 days at $10 per day 350 00 

(5) For interest on the $12,000 awarded complainant by the Cir- 

cuit Court of Appeals, at C per cent, from the date of tiling 

of the original bill, upwards of 3,000 00 

The défendant by answer dénies any Unowledge or information of the pay- 
ment by complainant of items 1 and 2 above, and by spécial demurrer chal- 
lenges the right to reeover items 3, 4, and 5. 

The $12,000 awarded complainant by the Circuit Court of Appeals for hia 
services in lieu of the compensation flxed by the contract o£ the parties 
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seems to hâve been allowed beeause défendant Clarke failed to make pay- 
ments to complainant as provided by the contract, and thereby put an end 
to thé partnership venture. The complainant's claim for such services Is for 
an unriquidated demand, upon which interest is net ordlnarily allowed until 
the amount Is ascertained. Henry v. Risk, 1 Dali. 205, 1 L. Ed. 130, and note ; 
Williams v. Oraig, 1 Dali. 313, 1 L. Ed. 153. The Circuit Court of Appeals fixed 
the value of such services at $12,000, and, if it had inteuded that such amount 
should bear interest from any date prior to such flnding, it would eertainly 
hâve so indicated, elther in its opinion or mandate. It directed that the 
amount so flxed should displaee the amount awarded complainant by the 
original decree upon the basis of the contract betvveen the parties, reversed 
that part of the decree, and remanded the cause, with spécifie directions to 
enter a nevv decree in conformity with its opinion, and left nothing open for 
this court to détermine. If interest upon this amount vvas to be allowed, it 
was for the Court of Appeals to do so ; and the fact that it said nothing 
about interest in its opinion or mandate Is plainly indicative of its intention 
that none is to be allowed. In re Washington & Georgetown R. Co., 140 U. S. 
91-94, 11 Sup. et. 673, 35 L. Ed. 339. 

The trial court, upon the coming down of a mandate in a cause that haa 
beén taken to an appellate court, bas no discrétion but to carry into effect 
the judgment or decree of the appellate court. It can neither eularge nor 
dlminish the amount adjudged or deereed by that court, and can only obey 
its mandate,, construed in the light of its opinion. Boyce's Executors v. 
Grundy, 9 Pet 275, 9 L. Ed. 127; In re Washington & Georgetown R. Co., 
140 V. S. 91, 11 Sup. Ot. G73, 35 L. Eld. 339; Gaines v. Rugg, 148 U. S. 
228-241-242, 13 Sup. Ct. 611, 37 L. Ed. 432; In re Sanford Fork & Tool 
■Co., 160 U. S. 247, 10 Sup, Ct. 291, 40 L. Ed. 414. Under the statute of lowa 
judgments bear Interest from the date of thelr rendltion, and that is the only 
interest complainant is entltled to recover upon this .$12,000. That was 
awarded him by the Circuit Court of Appeals, and Interest may be computed 
thereon from the date its mandate was returned to this court. 

Item 3 is a claim for expenses alleged to bave been incurred on aocount of 
the lands since the decree, and item 4 for services in caring for them from 
the date of filing the original bill. The complainant uiade claim for services 
for caring for the lands in the original and first supplemental bill, and of- 
fered proof thereof. The claim was disallowed by this court, except to the 
extent that the contract permitted a recovery l)y complainant for services 
and fixed the compensation therefor. The Circuit Court of Appeals rejected 
this détermination of the matter, and allowed complainant $12,000 upon the 
claim for services, the proof of whieh included the care and handling of the 
lands. The requisite services, and their value, for the care of the lands until 
they were finally disposed of, might hâve been shown upon the original hear- 
ing, and complainant should not be permitted to bring forward, after the 
final détermination of the controversy by the Circuit Court of Appeals, a 
claim that might hâve been brought forward upon the original hearing. The 
rule is well settled that one having a claim against another, arising elther 
upon the breach of a contract or for a tort, muSt recover in one suit for ail 
the damages he may sufCer beeause thereof. Ile is not permitted to split his 
cause ot action and recover in successive suits therefor. Cromwéll v. Sac 
Oounty, 94 U. S. 351, 24 L. Ed. 195; Baird v. United States, 96 U. S. 430- 
432, 24 L. Ed. 703 ; Nesbitt v. Riverside District, 144 U. S. 610, 12 Sup. Ct. 
746, 36 L. Ed. 562 ; Llnton v. National Mfe Ins. Co., 104 Fed. 584, 44 C. O. A. 
54 ; Watkins v.' National Bank. 134 Fed. 30, 07 C. C. A. 110 ; Harrison v. 
Remington Co., 140 Fed. 38.5-400, 72 C. 0. A. 405, 3 L. R. A. (N. S.) 954. The 
Circuit Court of Appeals, in its détermination of the controversy, put aside 
the contract between the parties, which provides the compensation the com- 
plainant might recover for his services, and allowed him for the value of 
such services as shown by the proofs, apparently as damages for défendants' 
breach of the contract. Whether or not, in view of that décision and the rés- 
ervation of jurisdlction by the trial court in the original decree, complainant 
may recover for expenses and services in caring for the lands since the orig- 
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inal decree, may better be determlned upon the final hearing upon the merlts 
of such claims than upon this demurrer. 

The demurrer will therefore be sustained as to so mueh of the bill as seeks 
to recover interest upon the |12,000 awarded by the Circuit Court of Appeals, 
and for services in caring for the lands to the time of the original decree, 
and overruled as to the claim for expenses and services slnce the original 
decree. Défendants niay answer, if they shall so elect, that part of the sup- 
plemental blll which claims for services and expenses since the original de- 
cree, by the August rules. 

It is ordered accordingly. 



WARBURTON v. TKUST CO. OF AMERICA. 

(Circuit Court of Appeals, ïhird Circuit. November 3, 1910.) 

No. 33, March Terni, 1910. 

1. Pledgbs (§ 29*) — Disposition of Collatekal by Pledgee— Liability to 

Pledgor. 

TJnder some circumstances a pledgee of collatéral may be required to 
produce it as a condition to enforcing the obligation for which It is se- 
curit.y, but not where it has been disposed of In good faith and in a law- 
ful manner in the effort to realize ail that was possible out of it, in which 
case the pledgee is liable only to account for the amount received. If the 
disposition was unauthorized or improvident, his liability is only for the 
value of the collatéral, and does not aftcct his right to recover on the obli- 
gation of the pledgor to the extent that it exceeds such value. 

[Ed. Xote. — For other cases, see Pledges, Cent. Dig. § 74 ; Dec. Dig. § 
20.*] 

2. Pledoes (I 29*) — RiGHTS op Pledgee of Secukities as Collatéral — Mode 

OF DiSPOSING.OF PLEDGE. 

A provision in an agreement for the pledge of securlties as collatéral 
that "it shall be lawful" in case of default for the pledgee to advertise 
and sell the securlties at auction does not lirait him to such method of dis- 
position, where another would clearly be to the hest interest of both par- 
tie.?. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. § 74; Dec. Dig. § 
29.*] 

3. Pledges (§ 30*) — C'obporate Bonds as Collatéral— Bankruptct or Cor- 

poration— Duty OP Pledgee. 

Complalnant was a party to an agreement for underwritlng an issue of 
bonds of a corporation, by which he bound himself to take and pay for on 
demand at any time after one year $1.5,000 of such bonds, receiving aiso 
a bonus In the stock of the corporation. In considération of such agree- 
ment by complalnant and others covering the entire issue, défendant, 
which was trustée under the mortgage, agreed to advance to the corpora- 
tion as required in its business the full amount of the bonds, and to hold 
the bonds and bonus stock as collatéral seeurity for the several obligations 
of the underwriters. It was further agreed that défendant should hâve 
the right, on default by anj' underwriter, to enforee his Personal liability 
without recourse to the collatéral, or to flrst sell his collatéral and apply 
tlie proeeeds thereon. The corporation shortly afterward becanie wholly 
Insolvent andbankrupt, and the gênerai creditars having denied the valid- 
ity of the mortgage, in order that the property might be sold and to avold 
expensive litigation, défendant, which stlll held the bO]ids, consented to 
come in and share ^vlth the gênerai creditors, which it did, proving the 
bonds and receiving a dividend of about 6 per cent, thereon. If the entire 
proeeeds of the property had been applied on the bonds, the dividend 

♦For otber cases sep same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
182 F.— 49 
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would not hâve exceeded 8 per cent. Havlng credited complainant with 
his share of the divldend, défendant brought suit after the expiration of 
the year, and recovered juâgment for the balance due from him on the 
imderwrltlng agreement. Held, that défendant was warranted In hand- 
Ung the bonds as It did, and that such fact did not afford any ground In 
equity for enjoining the enforesment of the judgment. 
[Ed. Note. — For otlier cases, see Pledges, Dec. Big. § 30.*] 
4. JuDGMENï (§ 713*)— Défenses Concluded— Waiver— Acceptance or Ckedit 

FEOM PBOCEEDS OF PlEDGED Cot-LATEEAL. 

Where, In an action on an obligation secured by a pledge of collatéral, 
plalntlffi's pleading disclosed tliat It had disposed of the collatéral, but no 
défense was made on that ground, and the proceeds were allowed to de- 
fendant and accepted as a crédit on hls obligation, his right to contest the 
legallty of the disposition niade of the collatéral by plaintiff was con- 
cluded by the judgment, and he cannot malntain a subséquent suit in eq- 
uity to enjoln enforcement of the judgment, on the ground that such dis- 
position was In violation of the contract of pledge or that it was a conver- 
sion ; nor can such right be revlred by a subséquent tender of payment of ; 
the judgment, coupled with a demand for the collatéral. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. I 1241 ; Dec. Dlg. 
1 713.»] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Bill by one Warburton against the Trust Company of America. De- 
cree for défendant, and complainant appeals. Affirmed. 

For opinion below, see 169 Fed. 974. 

W. I. Schaffer and Frank A. Harrigan, for appellant. 
Russell Duane, for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
ARCHBALD, District Judge; 

ARCHBALD, District Judge. This is a bill to restrain the enforce- 
ment of a judgment, recovered by the défendant against the plaintiff 
in an action at law in the court below, for the sum of $17,783.84. The 
action in which the judgment was obtained was brought on an under- 
writing agreement, in which the plaintiff hère (défendant there) sub- 
scribed for $15,000 of the first mortgage bonds of an automobile 
Company that failed disastrously. The défendant was the trustée in 
the mortgage, and the bond issue amounted to $350,000, which was 
"underwritten" in various sums, by différent parties, the plaintiff and 
others, and on the strength of this "underwriting" the défendant ad- 
vanced the fuU amount of the issue. The automobile company hav- 
ing become insolvent and gone into bankruptcy, its property was sold, 
and the défendant realized on the plaintifï's bonds some $901.97, which 
it credited on his account, and called on him to make good the rest 
of his subscription, and upon his failure to dq so brought suit, and 
obtained judgment for the amount which has been mentioned. This 
judgment having been affirmed by this court (158 Fed. 969, 86 C. C. 
A. 173), the plaintiff tendered the amount of it, and demanded the 
bonds, and, the défendant not producing them, filed the présent bill 
to enjoin its enforcement. The plaintiff, as it is contended, is entitled 

»For other cases see same topic & § numbek in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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to his bonds before he can be compelled to pay for them, and the 
défendant having put it ont of its power to deliver them, by turning 
them in, and! participating in the distribution of the money realized 
from the sale of the mortgaged property, he is absolved from lia- 
bihty. This argument is ampHfied in many ways, but th^t is the gist 
of it. 

By the underwriting agreement, to which the plaintifF was a party, 
a copy of whicli is reproduced in the margin,^ it was in substance 
provided that, at any time after October 1, 1903, the plaintifï, on de- 

1 This agreement, niade this 15th day of Deeember, A. D. 1902, by and be- 
tween North American Trust Company (herelnafter ealled the "Trust Com- 
pany"), of the tirst part, and the persons who shall subscribe their names 
hereto (herelnafter ealled the "Underwriters"), of the second part, wit- 
nesseth: 

Whereas, it is intended to secure underwriting for not exceeding three 
hundred and flfty thousand dollars ($350,000) par value of the five per 
centum (5 per cent.) twenty year first mortgage sinking fund gold bonds of 
the Fournier-Searchmont Automobile Company, a corporation organized and 
existing under and pursuant to the laws of the state of New York, and to 
make arrangements with the Trust Company whereby it will niake advances 
to the amount of such underwriting ; and, 

Whereas, the Trust Company, at the request of the Underwriters, and in 
part considération of the exécution and delivery of thèse présents, is about 
to advance to the Underwriters, or to their nominee, the sum of not less 
than three hundred and flfty thousand dollars ($350,000) upon the ternis and 
conditions hereinafter set forth, and upon security of the collatéral herefti- 
after mentloned, and of the undertakings of the severai Underwriters here- 
inafter contained ; and, 

Whereas, each accepted underwriting for ten thousand dollars ($10,000) of 
said first mortgage bonds shall entitle the Underwriters thereto to ten thou- 
sand dollars ($10,000) of such bonds, and also to ten thousand dollars ($10,- 
000) of the seven per centum (7 per cent.) preferred stock of the said Four- 
nier-Searchmont Automobile Company, and also to ten thousand dollars ($10,- 
000) of common stock of the said Fournier-Searchmont Automobile Company, 
and subscriptions for iarger and smaller amounts shall participate in like 
proportion: 

Now, therefore, the parties hereto, in considération of the premises, and 
each in considération of the agreements of the other herein contained, do 
hereby and severaily agrée as follows: 

First. The Trust Company will from tiuie to tinie on and after ^he first 
day of October, 1902, and in such installments as may be requested by the 
board of directors of the said Fournier-Searchmont Automobile Company, 
pay a total aggregate sum of not exceeding three hundred and flfty thousand 
dollars ($350,000) to tbe said company. 

Second. The Trust Company shall receive interest upon the said loan of 
three hundred and fifty thousand dollars ($350,000) from the first day of 
October, A. D. 1902, at the rate of six per centum (6 per cent.) per annum, 
and shall receive as a commission and as compensation for services hereun- 
der, a sum equal to three per centum (3 per cent.) upon said total sum of 
three hundred and fifty thousand dollars ($350,000). 

Third. Each of the Underwriters agrées ifor himself only, and not for any 
other or either of the others, that he will at any time after twelve (12) 
months from October 1, 1902, upon demand, forthwith repay to the Trust 
Company the amount set opposite his signature hereto, together with ac- 
criied interest thereon, and that the Trust Company shall hâve the right, 
in the event of default in pay ment by any Under wrlter, to forthwith proceed 
against him to recover such amount and the interest thereon, and that the 
Trust Company shall hâve the right to enforce such Personal liability untll 
the full amount of said loan, with interest and costs, shall hâve been re- 
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rriand, would repay to the défendant the amount for which he sub- 
scribed, with interest, which had been advanced on his account, and! 
that, in defatilt, the défendant should hâve the right forthwith to pro- 
ceed against him to recover it, enforcing such personal liabihty to 
the f ull amount, without recourse to any collatéral security being 
first had or required. The bonds for which he subscribed, as well as 
the accompanying stock bonus, were to be deposited with the défend- 
ant as collatéral security for the plaintiiï's share of the advances made 
by the défendant to the automobile company on the underwriting 
agreement, and in case of a failure on the part of the plaintiiï to com- 
ply with the agreement the défendant was to be at liberty to sell such 
collatéral at public auction, after due advertisement for 10 days in 
some one of the New York City newspapers. 

There is nothing complicated in the relation which was so estab- 
lished or in the law growing out of it. The défendant agreed to cash 
the bond issue on the strength of the underwriting agreement, each 

covered by the Trust Company, without recourse to any other party, and 
without recourse to auy collatéral security belng first had or required. 

Fourth. The Underwriters will deposit or cause to be deposited with the 
Trust Company, as collatéral security for the repayment of said loan, or 
advances, and such interest aud commissions, and for the reimbursement of 
the Trust Company for any and ail expenses which said Trust Company may 
incur by reason of any breach of this agreement on the part of the Under- 
writers,, or any of them, the bonds and shares of the capital stock of the 
said Fournier-Searchmont Automobile Company in amounts as foUows: Five 
per cent. (5 per cent.) gold coupon bonds of said company, secured by a 
mortgage which shall be a first lien on ail the real estate, plants, franchises, 
and ail other assets of the company to the amount of three hiindred and fifty 
thousand dollars (!i;.-!50,000) par value, and being ail the obligations of said 
Company secùred by said mortgage. Seven per cent. (7 per cent.) preferred 
stock to the amount of three hundred and flfty thousand dollars ($.350,000) 
par value. Conimon stock to the amount of three hundred and iafty thou- 
sand dollars ($350,000) par value. 

Fifth. The Trust Company may, from tlme to time as they shall become 
due, detach the interest coupons from the aforementloped bonds, or from 
such of them as shall not hâve been disposed of under the provisions of this 
agreement, and shall collect the same, and the sums so coUected shall there- 
upon be placed to the crédit of the Underwrlters. 

SIxth-. The Trust Company may from time to time, imtil such time as 
said adyçinces and loans shall be fully repaid to the Trust Company, with ail 
Interest due thereon, and ail charges which by the terms of this agreemeiit 
may be incurred by the Trust Company, sell at priva te sale the aforemen- 
tloned shares of capital stock of said corporation at such priées satisfactory 
to the Trust Company for the several classes of securities as may be des- 
ignated In writing by Perey H. Brundage and Elgin R. Li. Gould, or their 
nomliïçe, and the proceeds of any and ail sales made by virtue of the pro- 
visions of this agreement shall be applied (1) to the repayment of the amount 
due to the Trust Company upon said loan or advances, and for interest and 
charges, and (2) the surplus of such proceeds, if any, shall be distributed 
among thé Tlnderwrlters and their assigris,. prb rata, in accordance with the 
amounts set. opposite their signatures hereto, when said loan, together with 
Interest and charges as herein provided, shall hâve been paid: Provided, 
however, that the Trust Company shall be entitled to receive interest at the 
rate hereinbéf ore provided, upon the entire sum of three hundred and flfty 
thousand dollars ($350,000) for a period of at least three months, 

Seven th. In case the Underwrlters, or any of them, shall neglect or refuse 
to keép and perform any or ail of their agreements and promises herelnbe- 
fore contained, it shall be lawful for the Trust Company to sell the whole or 
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subscriber in return undertaking- to be responsible to the extent of 
his subscription, and) the bonds which he vvas to take, with the bonus 
stock, being turned over as collatéral to his obligation. At the end 
of the 13 months, for which it was agreed that the loan should be 
carried, the plaintifï was therefore liable to the défendant in the sum 
of $15,000, with interest, which it had advanced on his account, and 
he was bound on demand to repay it. The bonds for which he sub- 
scribed were deposited to secure this, and, on being tendered the 
amount which the plaintif! was to pay, the défendant was called upon 
to account for them, but not necessarily to produce them; the défend- 
ant having the right, after a default, to dispose or realize upon them 
the same as upon any collatéral. It is not as though the défendant 
had sold the plaintiff the bonds, which were thus the considération 
for his promise, and the case is not to be dealt with upon that basis. 
The question is not, therefore, whether, when the plaintiff made his 
tender, the défendant had the bonds in hand to turn over, in default 

part of the aforesaid bonds atid sliares in the cajntal stock of said corpora- 
tion at publie auction. flrst giviiif: notice of the tiine and place of such sale 
by advertisement for the period of ten days in some one of the pul)lic news- 
papers ptihlished in said cit.v of New York ; and upon any such sale or sales 
the Trust Company is here))y autUorized to make and execiUe any and ail 
instrun)ents and do any and ail thiiiRS necessary to vest in the purchaser at 
such sale a valid title to the shares so sold ; and no purchaser at any snch 
sale shall be required to inquire into the necessity of any such sale, nor to 
see to the application of the purchase money ; and upon any such sale or 
sales the proeeeds thereof shall, after the pa,ynient of ail expenses incidental 
to such sale, including reasouable counsel fées, be applied by the Trust Com- 
pany in the manner and for the purposes provided in the sixth paragraph of 
this agreement. 

Eighth. And whenever the Trust Company shall hâve been fully repaid to 
the amount of the said loan or advances, together with ail other sums of 
money which may become due to the Trust Company by virtue of the pro- 
visions of this agreeuieut, the bonds and shares iu the capital stocli of said 
corporation, if any, then in the possession of the Trust Company, shall, by the 
Trust Company, lie transferred and delivered to the Underwriters in propor- 
tion to the amounts set oiJposite their signatures liereto, the expense, if any, 
attending such transfer, to be borne pro rata by the Underwriters, and In 
the making of such transfer and deli\-er.v due regard being had to any equi- 
ties that may bave arisen between the Underwriters or any of them arising 
from the perfornmnce of their agreenients herein contained by some of the 
TInderwriters and the nonperformance of their agreenients in whole or in 
part, by others of the Underwriters. 

Ninth. This agreement shall be binding upon and inure to the beneflt of the 
respective légal représentatives, suceessors, and assigna of ail the parties 
hereto, and the eounterparts liereof, and each of them shall hâve the same 
force and effect as the original. 

Tenth. This agreement shall not be binding upon any of the parties until 
Underwriters to the aggregate mnount of three hundred and fifty thousand 
dollars ($350,000) shall hâve duly executed the same. 

In witness whereof, the Trust Company has caused its corporate seal to 
be hereto afflxed and thèse présents to be executed by its proper officers 
tliereunto dul.v authorized, and the Underwriters bave hereunto set their 
names, as well as their proper post-oiiice addresses respectively, and the 
amounts agreed to be paid by them respectively, as hereinbefore provided, 
the day and year flrst above written. 

[Signed] North American Trust Co., 

By Richard J. Cotes, Vice P. 

Attest: [Signed] G. 31. Wynkoop, Secy. 
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of which the plaintiflf would not be liable, but whether it had disposcd 
of them in such a vvay that that the plaintiff was discharged from his 
undertaking. 

Of course, the défendant could not sacrifice the collatéral, or dis- 
pose of it ad libitum, and it did not. It made the most that it could 
out of the bonds, realizing some six or seven cents on the dollar — a 
mère pittance, to be sure but apparently there was no help for it. The 
automobile company having gone to pièces and been put into bank- 
ruptcy, after repeated efforts to get a purchaser, its property was sold 
at the best figure attainable, and the proceeds distributed, for the pauci- 
ty of which the défendant was in no sensé responsible. And the trust 
mortgage being under fire, and a protracted and expensive litigation 
being threatened, the défendant, to get anything, had to corne in and 
share with gênerai creditors. This is not to be condemned as a breach 
of its duty as trustée in the mortgage, nor as a surrender of its pre- 
ferred place, as a first lien creditor, for an inferior one, to the dam- 
age of the Underwriters. It was only by pooling issues with gênerai 
creditors that the $85,000 realized was secured for the property, and 
that the défendant got what it did out of it ; and the only différence 
that it made to the plaintiff to divide this around among the bondhokl- 
ers and gênerai creditors jointly, instead of confining it to tbe bond- 
holders only, amounted to less than $200, to which extent alone could 
it be claimed that he was prejudiced. Nor, the property having been 
sold, could the défendant neglect to prove the bonds and get such 
dividendas was coming on account of them. The lien of the mort- 
gage was discharged by the sale, and the bondholders were remitted 
to the proceeds, and the défendant, having possession of the bonds, 
was charged with the duty of presenting them for payment. It clear- 
ly would hâve been answerable, if it had not, for whatever might 
otherwise hâve been secured upon them. 

In what respect, then, was the défendant derelict? And upon what 
theory was the plaintiff absolved from his undertaking? It may be 
that the holder of collatéral, under some circumstances, must be pre- 
pared to produce it, as a condition to enforcing the obligation for 
which it is security. Océan National Bank v. Fant, 50 N. Y. 474. 
Schlesinger v. Wise, 106 App. Div. 587, 94 N. Y. Supp. 718. But 
clearly not, where, as hère, it has been disposed of in a lawful man- 
ner, in the effort to realize ail that was possible out of it, in which 
case the only liability is to account for the amount received, and that 
was donc in the présent instance. Brown v. First National Bank, 132 
Fed. 450, 66 C. C. A. 293. It is to be remembered that this is an 
appeal to a court of equity for protection against an alleged injustice, 
and it must therefore be made to appear that it would be unconscion- 
able to enforce the judgment complained of, which is not the case 
where the plaintiff has got ail that he was entitled to out of the trans- 
action. It is said that the plaintiff had no notice of the proposed 
action of the défendant with regard to the collatéral. There is évi- 
dence that he did, and declared that he would hâve nothing f urther to 
do with the matter, charging fraud in the promotion of the company, 
and repudiating his liabihty. But it is not material. The want of no- 
tice did not avoid what was done. At most, it merely put the défend- 
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ant on proof of the entire fairness and legality of it, of which there 
can be no question. 

It is urged, however, that the only course open to the défendant, in 
order to realize on the collatéral, was the way pointed out in the 
seventh clause of the underwriting agreement, by public sale, after due 
advertisement in a New York newspaper. If the automobile Com- 
pany had remained solvent, or the bonds had a market value, or the 
plaintifï had demanded it, it may be that this would hâve been re- 
quired, although it is to be noted that ail that is said in the agree- 
ment is that "it shall be lawful," etc., which in terms is permissive, 
rather than obligatory. Culver v. Wilkinson, 145 U. S. 205, 12 Sup. 
Ct. 832, 36 L. Ed. 676; Howell v. Dimock, 15 App. Div. 102, 104, 44 
N. Y. Supp. 271; Robinson v. Hurley, 11 lowa, 410, 79 Am. Dec. 
497. But a sale of the collatéral after bankruptcy would hâve been 
ruinons, and, if not against conscience, could not but be regarded as 
inconsiderate, so that the plaintifï, in insisting on the letter of the con- 
tract, makes out no equity. But even if, by the failure to observe this 
provision, the défendant was liable as for a conversion, which is the 
most that can be contended, ail that could be demanded upon that basis 
would be that it should account for the value of the collatéral. Brown 
v. First National Bank, 132 -Fed. 450, G6 C. C. A. 393. And if there 
was any value beyond that which was realized, it has not been made 
clear to us. 

But even if the views so expressed were not sound, the matters 
which are now urged were concluded by the former judgment. A 
party cannot split up bis défenses, but must put in ail that he has, or 
else forego them. This does not apply, of course, to an équitable 
défense in a fédéral , court in an action at law, nor to an independént 
matter of set-oiï, except where there is a statute which requires it. 
But if a légal défense, which is available, is omitted, it cannot be 
asserted afterwards. In the présent instance the plaintifï denied lia- 
bility in the former litigation, on the ground that he had been induced 
to go into the enterprise by fraudulent misrepresentation. 158 Fed. 
969, 86 C. C. A. 173. But if there were other grounds by which he 
was equally relieved, he was just as much required to put them in, as 
he was to put in that one. He could ^not choose on which one of 
them he would défend and reserve the others, and it does not matter, 
therefore, whether or not any issue Was made on them. If, then, the 
course prescribed by the underwriting agreement was imperative, and 
a disposition of the bonds in disregard of it was a breach of the 
agreement, to the extent that the plaintifï was damaged, it constituted 
a défense to the action, which he was bound to bring in, if he intended 
to rely on it. It may be that, treating the disposition made of the 
bonds as a conversion, and not simply as a breach of contract, the 
plaintifï, instead of using this as a défense, had an ?Jction in tort, 
which he could hâve independently prosecuted. Brown v. First Na- 
tional Bank, 133 Fed. 450, 66 C. C. A. 293. But he could not hâve 
both. And, unfortunately for his présent contention, the amount re- 
ceived on the bonds, $901.97, was put in and accepted as a crédit, in 
réduction of his liability in the former action, and this being the full 
value of the bonds, and the plaintiff havmg had the benefit of them in 
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this way, he could not afterwards sue in trover for their conversion. 
It is true that the crédit was voluntarily allowed by the défendant, 
without any suggestion by the plaintiff, and a party is not called on, as 
a rule, to refuse that \vhich his adversary concèdes him. But it was 
known that this crédit was the amount réahzed on the bonds f rom a 
sale of the mortgaged property, and having thus got ail that was pos- 
sible Out of the transaction, and having knowiilgly accepted this, the 
plaintiff cannot now be allowed to repudiate it. 16 Cyc. 787. 

Nor is this re suit affected by the tender and demand for the return 
of the bonds, which was made by the plaintiff after judgment had been 
recovered against him. This was the veriest form, and made no new 
situation. The bonds, if converted, were not converted then, nor by 
that proceeding. At most, it afïorded évidence of it, if the défend- 
ant had them and refused to surrender them. But the fact is that the 
conversion occurred when they were turned in and a dividend obtained 
upoh them, and was right, and not wrongful. The tender thus created 
no new right, nof added any coïntrolling feature. The liability of the 
plaintiff on the imderwriting agreement was established by the judg- 
ment, and while he couîd not be called upon to pay without the bonds 
being accounted for, this had already been donc, not, of course, by 
producing and turning them over, which it was known was impossible, 
and was in fact being counted on, but by crediting the plaintiff with 
their value in réduction of the amount which would otherwise be due 
from them, which is ail, either in law or in e(|uity, that he could ask 
for. 

The decree is afnrmed. 



UNITED STATES V. HITllLEY. 

(Circuit Court of Appeals, Elghtli Circuit. October 12, 1010.) 

No. 3,285. 

1. CoNTRACTS (§ 284*) — Performance— DEiERMiiN-ATidN bt Third Pesson— 

CONCLtîSIVENESS. , , 

Wliere détermination of the question of due performance of a contract 
is commttted to a ttiird person, witli the provision that his décision shall 
be final, his acts wlthin the scope of his authority are conclusive on both 
contractlng parties, in the absence of fraud, or such gross niistalte as 
would imply fraud, or a failure to exercise an honest judgment. 

[Ed. Note, — For other cases, see Contracts, Dec. Dig. § 284.*] 

2. United States (§ 73*) — Contracts— Authority of Supervising Officer^ 

oonclusivbness of aots. . , 

The provisions of a contract for goyernment work stated, .and held to 
be équivalent to a provision that the certificate of the offlcer in charge as 
to due performance shall be conclusive. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 5G; Dec. 
Dig. § 73.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

•For otlier cases see same topic & § numeer iu Dec. & Am. Digs. 1907 to date, & Eep'r Indexas 
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Action by Joseph A. Hurley, doing- business as Hurley & Co., 
against the United States. Judgment for plaintiff, and défendant 
brings error. Afïîrmed. 

Charles C. Houpt, U. S. Atty. 

Walter L. Chapin, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and REED, Dis- 
trict Judg-e. 

HOOK, Circuit Judge. In an action by Joseph A. Hurley against 
the United States to recover a sum of money conceded to hâve been 
earned, the latter, under section G of the Tucker act (Act March 3, 
1887, c. 359, 24 Stat. 506 [U. S. Comp. St. 1901, p. 7551), set up 
a counterclaim for damages for failure of Hurley to perform prop- 
erly a construction contract, the work under which had been coni- 
pleted, accepted, and paid for more than four years before. It was 
alleged by the government that the army officer authorized to super- 
vise the performance of the contract "carelessly, negligently, and 
wrongfully" permitted Hurley to do varions things contrary to the 
contract, and to omit others provided for therein, and approved the 
work, and certified that it had been duly performed, thereby mis- 
leading its other ofiicers and agents, and inducing them to accept 
what had been clone and to pay the full contract price. The trial 
court sustained a demurrer to the counterclaim and rendered judg- 
ment for Hurley. 

It has frequently been decided by the Suprême Court and by this 
court that where the question of the due performance of a contract 
is committed to a third person, with a provision that his décision 
shall be final, what he does within the scope of the authority so con- 
ferred is conclusive upon both of the contracting parties in the ab- 
sence of fraud or such gross mistake as would imply fraud or a 
failure to exercise an honest judgment. In the case at bar, however, 
it was not alleged by the government that the certificate of the offi- 
cer in charge, upon which Hurley was paid the contract price, was 
the resuit of fraud or such gross mistake. The question in the case 
is, therefore, reduced to this : Was it provided in the contract and 
the spécifications, which were part of it, that the décision of the 
officer should be final or conclusive ? 

We find the follovving provisions in the contract and spécifications: 
The work is to be executed under the direction and to the satisfac- 
tion of the United States officer in charge and in conformity with 
his instructions. The materials, labor, etc., shall accord with the 
true intent and meaning of the drawings and spécifications, of which 
intent and meaning the officer in charge shall be the interpréter. The 
officer in charge may require the contracter to dismiss such vvork- 
men as he deems incompétent or careless, and is to hâve at ail times 
access to the work, which is to be entirely under his control. In 
ail cases where an article is mentioned, followed by the words "best 
quality," "approved quality," or "other equally good," ett., the offi- 
cer in charge shall décide what is the best and most suitable article 
to use. Additional détail drawings will be furnished of such por- 
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tions of the work as the officer in charge may désire to explain more 
fully, and work not constructed according to the détails so f urnished, 
except by permission expressly obtained, must be taken down and 
replaced with other work, in accordance with them, at the contractor's 
expense, if so directed by the officer in charge. The contracter must 
understand that the materials and labor, at any and ail times dur- 
ing the progress of the work and before final acceptance and pay- 
ment, shall be subject to inspection of the officer in charge, or other 
authorized agent of the government, with full right to accept or 
reject any part thereof, and if he does not remedy defective or un- 
satisfactory materials or work and remove condemned materials the 
officer in charge may bave the same donc at the contractor's cost. 
When required by the officer in charge, the contracter shall furnish 
him in advance with samples of the material he proposes to use, and 
samples so furnished must, after having been approved, be adhered 
to. The contracter will be held responsible for ail delays caused by 
rejection by the officer in charge of material of any kind which is 
found unfit for use or does not conform to samples furnished. No 
work of any kind shall be covered up until inspected by the officer 
in charge. The work shall at ail times be subject to inspection on 
the part of the United States, and ail material used and the character 
; of the workmanship employed shall conform to the requirements 

j of the spécifications, as shall be determined by the government or 

its authorized agent. Payments on the contract price to be made at 
such times and in such amounts as the officer in charge may elect, 
! based on his estimâtes of completed work, 20 per centum of each 

I to be retained until final completion and acceptance by the govern- 

I ment of the work under the contract. 

' In the construction of thèse provisions the government relies strone- 

ly upon Mercantile Trust Co. v. Hensey, 305 U. S. 298, 27 Sup. C't. 
535, 51 L. Ed. 811, and United States v. Walsh, 53 C. C. A. 419, 
1L5 Fed. 697. In the first of thèse cases it was quite apparent that 
the letter of the contract and spécifications was to be finally controlling 
where it was unambiguous, and not the certificate of due perform- 
ance of the architect who supervised the work. Among the provisions 
referred to by the court was one that a certificate of the architect 
of work done during progress should in no way lessen "the total 
and final responsibility of the contracter ; neither shall it exempt 
the contracter from liability to replace work, if it be afterwards 
discovered to hâve been done ill, or net according to the drawings 
and spécifications either in exécution or materials." It was held 
that the whole contract showed the certificate was not intended to be 
conclusive. The court said : 

"To inalte such a certificate conclusive requires plain language In tlie con- 
tract. It is not to be implied." 

In United States v. Walsh the autherity of the engineer in charge 
was plainly limited, and the departures from the spécifications were 
net in matters ef performance which were left to his centrol. In the 
case at bar it Is provided that ail material and work shall conform 
to thé requirements of the spécifications, "as shall be determined" 
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by the government or its authorized agent, and there are provisions 
m the spécifications, under the title "General Conditions," that the 
vvork shall be executed under tlie direction, to the satisfaction, and 
in conformity with the instructions of the officer in charge, and that 
he shall be the interpréter of the true intent and meaning of the 
drawings and spécifications. The work was to be "entirely under 
liis control." While the conclusiveness of the décision of the en- 
gineer, architect, or other person in control and supervision may not 
be implied, but must plainly appear, it is not necessary that any set 
forni of words be used to express the puriiose. 

As in any other construction of a written instrument, it is suffi- 
cient if the intent be clear and unambiguons. Tlius in Kihiberg v. 
United States, 97 U. S. 398, 24 L. Ed. HOC. a contract for trans- 
portation of military stores provided as follows: 

"Transportation to be pald in ail cases ncfovdlng to the flistfinee frora the 
place of departure to that of deliver.v, the distance to le ascertained and flxed 
by the chlef quarterniaster of the district of New Me.^ico, aud lu uo case to 
exeeed the distance by the usual and customary route." 

The contract was silent as to whether the distances sliould be es- 
timated by air Une, by route usually traveled by contractors convey- 
ing government stores, or by the road over which troops ordinarily 
marched ; but the court held the action of the chief quartermaster 
was conclusive upon botli parties to the contract. The absence of 
précise words of finality in the contract was referred to in United 
States V. Gleason, 175 U. S. 588. 20 Sup. Ct. 228. 44 L. Ed. 284. 
Of similar import in the particular in question is Sheffield, etc.. Rail- 
way Co. V. Gordon, 151 U. S. 285, 14 Sup. Ct. 343, 38 L. Ed. 164, 
cited in Mercantile Trust Co. v. Hensey, supra, as authority for the 
rule there announced. 

We think that in the case at bar the conclusiveness of the certifi- 
cate of the officer in charge, who had complète control of every step 
in the work, and whose every direction the contractor was bound 
to obey, appears unavoidably from the force of the language em- 
ployed in the contract. Final acceptance of the work and payment, 
followed by more than four years of acquiescence, would seem to sug- 
gest that was also the view of the government. 

The judgment is affirmed. 



PARSONS-WILLTS LUMBEK CO. v. STr AUT. 

(Circuit Court of Appeals, FIfth Circuit. November 5, 1010.)' 

No. 2,142. 

1. Commerce (§ 12*) — Fobeign Corporations— Powek of State to Iîegu- 

LATE. 

Among the exceptions to the rule that the right of a foreisn corjjora- 
tlon to do bu.siness in another state dépends entirely on the wiil of the lat- 
ter is where sucU biislness eonstitiites Interstate con)nierce, and is tUero- 
fore under the paramount authority of Congress. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 7, 9 ; Dec. 
Dig. § 12.*] 

•For other caees see aame topic & § numbek In Dec. & Am. Digs. 1SÛ7 to date, & Rep'r Indexes 
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2. OoMMEECE (§ 40*)— Corporations (§ 642*) — Regiilation of Foreign Cor- 
porations— Doing Business in Sïate. 

A contract ma de in Kentucky by a Kentucky corporation for the pur- 
chase of lumber to be sawed and delivered for sliipment in Alabama re- 
lates to Interstate commerce, nor does its exécution constitute a doing of 
business in Alabama by such corporation whicb makes it subject to tlie 
provisions of the law of that state relating to foreign corporations doing 
business therein. 

[Ed. Xote. — For otber cases, see Conmierce, Cent. Dig. § 100; Dec. Dig. 
§ 4t>;* corporations, Cent Dig. §§ 2520. 2524; Dec. Dig. § 642.* 

Foreign corporations "doing business" in state, see notes to Wagner v. 
J. & G. Meakin, 33 0. C. A. 585 ; Animons v. Brunswick-Balke-Collender 
Co., 72 O. O. A. 622.] 

Appeal from tlie District Court of the United States for the Middle 
District of Alabama. 

In the matter of the Conecuh Fine Lumber & Manufacturing Com- 
pany, bankrupt. Appeal by the Parsons-Willis Lumber Company from 
an order of the District Court disallowing its claim. Reversed. 

Tbe appeal in this case is taken from the decree of the District Court for 
the Middle District of Alabama, confirming the order of the référée in bank- 
ruptcy, disallowing entirely and expunging the claim of Parsons-Willis Lum- 
ber Company against the bankrupt estate of the Conecuh Pine Lumber & 
Manufacturing Company. The only question presented is the eorrectness of 
the dçcree disallowing said claim. The sole ground upon which the claim was 
disallowed was that the claim was not enforceable against the bankrupt (an 
Alabama corporation), for the reason that the contract out of which it grew 
constituted the doing of business in the state of Alabama by the appellant, a 
foreign corporation, without having flrst complied with the Constitution and 
laws of the state of Alabama autliorizing it to do business in the state of 
Alabama. The évidence is practically without conflict, and shows the foUow- 
ing state of facts: 

The appellant is a corporation organized under the laws of the state of Ken- 
tucky ; the' purposes for w-hich it was organized being the manufacturing and 
dealing in lumber, shingles, building materials, or articles usually sold in con- 
nection therewith, and to act as agents or brokers on commission in said busi- 
ness, with power to take and hold real estate for debts or business purposes. 
The bankrupt was a corporation organized and existing under the laws of 
the state of Alabama. On the 21st day of June, 1905, the appellant and the 
bankrupt entered Into a contract, substantially as follows: This agreement 
made and entered into this 21st day of ,June, 1905, by and between the Conecuh 
Pine Lumber & Manufacturing Company, principal, and R. N. Chestnutt, 
surety, of Montgomery, Alabama, parties of the flrst part, and the Parsons- 
Willis Lumber Company, Incorporated, of Louisville, Kentucky, party of the 
second part; Witnesseth: That whereas, the said lumber company of the flrst 
part bas by contract dated November 4th, 1904, and coutinuing for five years 
next thereafter, purchased of H. T. Simms of Elmore county, Alabama, ail 
the lumber to be eut by his mill or mills from any and ail timber on the J. 
D. & M. E, Roy lands, the E. M. Cowling lands and the Elmore lands, in El- 
more and Autauga counties, Alabama, and any other lands that may be owned 
or controlled by saiil Simms, or that he may be possessed of or hereafter be- 
come controUer of , in said counties, during the life of said contract, and where- 
as said lumber company proposes to sell to the second party a part of the out' 
put of said mill or mills, bought of said Simms as aforesaid: Now, therefore, 
this agreement wltnesseth that for and in considération of ten thousand & 
no/100 ($10,000.00) dollars cash In hand paid and the promissory note of the 
second party of even date herewith for the sum of five thousand and no/lOO 
($5,000.00) dollars payable four montlis after date to the order of the Conecuh 
Pine Lumber & Manufacturing Company, at the Southern National Bank, 
Louisville, Kentucky, with interest from maturity until paid, and the further 

*For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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agreement o£ the second party that after the reeeipt by It under this contraet 
,oî lumber of the contraet value of flfteen thousand & no/100 ($35,000.00) dol- 
lars, it wlll at the end of each current month thereat'ter settle for the lumber 
delivered to it during said month either in cash less two per cent. (2%) or by 
(sixty day) notes at its option, the sald settlements to be continued until this 
contraet is filled. 

The parties of the first part agrée and bind themselves as follows: 

"Stipulation 1. To sell and they do hereby sell and promise to deliver to the 
second party three million feet (•'i,0<X),OOO) of somid and square edge plne lum- 
ber, taken from the said lands of H. T. Sirams and sawed by liis said mill or 
mills of sizes and lengths as ordered by the second party at priées as follows, 
f. o. b. cars Elmore, Ala.: * « * 

"Stipulation 2. The lirst parties agrée to staek on sticks to dry, surfaced 
or dressed on two or four sides, so much of the stock sawed for the second 
party as may be ordered, by the second party, and upon the second party's 
order load same f. o. b. cars, after being seasoned, at one & no/100 (ifl.OO) dol- 
lars less per thousand feet than the priées enumerated in stipulation number 
one, provided parties of the flrst part are notifled of such stock that is intended 
to be shipped in the rough after being put on sticks to dry." 

"Stipulation 4. The first parties agrée to saw and dress green lumber and 
load f. o. b. cars so much stock as may be ordered by second party at flfty 
cents (|.50) less per thousand feet than In stipulation number one if not 
stacked. 

"Stipulation 5, The flrst parties agrée to saw and deliver f. o. b. cars, with- 
out stacking, green lumber in the rough, of sizes and lengths as in stipulation 
number one, as ordered by second party at one & ,50/100 (-fil.-jO) dollars per 
thousand feet less than the priées enumerated in said stipulation number one. 

"Stipulation 6. First parties agrée to begin the delivery of said lumber by 
the 26th day of June; 1905, and to deliver at the rate of three or more (at the 
option pf the second party) carloads per week until the number of feet con- 
tracted foi" herein is delivered. It is understood and agreed that no surfaced 
stock will be shipped earlier than July lôth, 1905, and it is further understood 
and agreed that no surfaced timber larger than 8x14 are expected to be fur- 
nished under this contraet. 

"(a) It is mutually agreed that the lumber when ordered stacked shall be 
stacked In the yards of the mill or mills of H. T. Simms, aud when so stacked 
the title and possession shall thereby vest in the second party, but suljjeet to 
the duty of the first party to load on cars when ordered by second party. 

"(b) It is further agreed that upon failure of the first parties to deliver as 
ordered by second parties, as herein provided, whether from unforeseeu acci- 
dent OT otherwise for a period longer than two weeks, the payment or maturity 
of any notes theretofore executed for a period, equal to the time such suspen- 
sion of delivery continued." 

This contraet vvas executed in Louisville, Ky. It was signed at that place 
by both parties thereto, and also by one II. M. Chestnutt as surety for the 
bankrupt. The money which was paid under the contraet was paid in Louis- 
ville, Ky., and the note provided for in the contraet was there executed and 
delivered to the bankrupt. The ternis of the contraet were agreed upon in 
Louisville, Ky., and no action by either party in référence to the exécution of 
the contraet took place in the state of Alabama. 

It is out of this contraet that the claim of appellant against the bankrupt 
arises, and it is this contraet which the court below holds eonstitutes a con- 
traet upon the part of appellant to do business in Alabama, and is theref ore 
unenforceable. 

Phares Coleman and Lee H. Weil, for appellant. 
Léon Weil, for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

TOULMIN, District Judge (after stating the facts as above). 
"The principle that the right of a foreign corpoi-ation to engage in 
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business within a state other than that of its création, dépends solely 
tipon the will of such other state, has been long settled." Among the 
exceptions to this ruie is, where the business of the foreign corpora- 
tion constitutes interstate commerce, and is, therefore, solely within 
the paramount authority of Congress. Hooper v. CaUfornia, 155 U. S. 
G52, 15 Sup. Ct. 207, 39 L. Ed. 397. A foreign corporation has the 
right to sell articles of commerce anywhere in Alabama, and to ship 
them to the purchasers, and any attempt to interfère with such busi- 
ness would be an interférence with interstate commerce. Nelms v. 
Edinburg-American Land Mortg. Co., 93 Ala. 161, 9 South. 141. The 
converse of the proposition must aiso be true, namely, that a foreign 
corporation may buy, or make a contract with a citizen of Alabama to 
buy, articles of commerce — subjects of trade and barter offered in the 
market. Ware v. Hamilton Brown Shoe Co., 93 Ala. 145, 9 South. 
136. "The making of a contract in Colorado to manufacture certain 
machinery in Ohio, to be delivered for transportation to the purchas- 
ers in Colorado, was commerce, and within the exclusive jurisdiction 
of Congress." Cooper Manfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. 
Ct. 739, 28 L. Ed. 1137. In Robbins v. Shelby County Taxing Dis- 
trict, 120 U. S. 489, 7 Sup. Ct. 592, 30 L. Ed. 694, it was held 
"that business of selling goods which were in Ohio at the time of sale, 
and were, at a future time, to be delivered to the purchaser in the 
state of Tennessee, constituted interstate commerce." We can perceive 
no différence in manufacturing and selling machinery by a manufac- 
turer in Ohio for, and to be delivered for transportation to, a purchaser 
in Colorado, and in manufacturing and selling lumber in Alabama te 
a purchaser in Kentucky, or lumber to be shipped by the seller on or- 
ders of the purchaser to Kentucky, or to any other point outside the 
state of Alabama. 

However this may be, the contract involved in this case was not 
made in Alabama, but was made in Kentucky. It did not provide for 
the doing by the purchaser (appellant hère) of anything in Alabama 
which constituted the doing of business in that state ; and the évidence 
fails to show that in carrying out the contract the appellant did any- 
thing in Alabama which constituted the doing of business within tiie 
meaning, or violative of the laws of the state. There is no presump- 
tion that the parties made an illégal contract, or contemplated an il- 
légal transaction. No lumber was sold by the purchaser in this case 
and shipped on his order to any point in Alabama until several months 
subséquent to the making of the contract, and subséquent to his com- 
pliance with the laws in référence to doing business in the state by 
foreign corporations. Shipments were frequently made to points out 
of the state prior to such compliance, but we find no évidence that lum- 
ber was stored and kept on hand for sale in Alabama. Lumber, un- 
der the terms of the contract, was in some instances stacked to dry out 
before shipment, and when ordered shipped was loaded by the seller 
(Conecuh Pine Lumber & Manfg. Co.) f. o. b. cars, in accordance with 
the contract. Such transactions aie constantly taking place in this 
state, as, for instance, the manufactuie and sale by cotton mills of their 
product to foreign corporations ; also like transactions in lumber and 
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naval stores. We do not think it can be justly contended that the pur- 
chasers are amenable to the laws of the state invoked in this case. 

But it is contended hère that the appellant had an agent in Alabama. 
who inspected the lumber that was manufactured and stacked by the 
seller, and that this was doing or transacting business in this state 
within the meaning of its said laws. We cannot agrée with this con- 
tention. There was no provision in the contract in référence to said in- 
spection, but there was a stipulation as to sizes, lengths, and prices of 
the lumber contracted for, and it may well be that the purchaser, as 
încidental to his contract, desired to hâve the lumber which he was re- 
ceiving under his purchase inspected by his agent that he might be 
duly advised if the sizes, lengths, etc., were coming up to the stipu- 
lations of his contract. 

We think the court below erred in holding the contract unenforce- 
able, and in disallowing the claim of the appellant against the bank- 
rupt. The decree appealed from is reversed and the cause remanded 
with instructions to allow appellant's claim. 



NBLi^ON V. CONTINENTAL INS. CO. 

(Circuit Court oï Appeals, gixth Circuit. November 21, 1910.) 

No. 2,010. 

1. PAETT WAI.LS (§ 4*) — CONTEACTS— COJTSTRUCTIOIf. 

B. constructed a wall on the Une of liis lot 16 inches thicit on a founda- 
tion 24 inches thiclc. Plaintiff, the adjoiiiing owner, desiring to use the 
same as a party vvall, B. for a considération conveyed to plaintiff a strip 
fronting 6 inches on the Street and running baek the entire length of the 
lot, to include one-half of the wall ; it heing understood that when the 
wall was raised two stories higher B. was to own the half built on his half 
of the wall, and that each could use the same for raising his building high- 
er. Held, that plaintiff thereby acqulred the ownershlp of the half of the 
wall next to his property throughout its entire length, together with an 
easement in the adjolning half for support of the half so purchased. 

[Ed. Note. — For other cases, see Party Walls, Cent. Dig. §§ 5-10; Dec. 
Dig. § 4.*] 

2. INSUKANCE (§ 115*) — Party Wali-— Easement of Support— Insukable In- 

TERESI. 

The owner of one half of a party wall has an Insurable interest in his 
easement in the other half for support. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 139; Dec. Dig. 
§ 115.*] 

3. Insurance (I 163*)— Policy— Instruction— Party Wall— Easement of 

Support. 

Défendant issued to plaintiff a policy on a building described as a five- 
story and basenient brielc, metal-roofed building, situated, etc., providlng 
that the Insurance should cover the building, foundation, fixtures, etc. 
Attached to the policy was a rider declaring that it was agreed that the 
insurance should also cover insured's one-half interest in the south wall 
of the four-story and basement brick, œetal-roofed building, situated on 
the adjoining lot, and provided that it should be void if the interest of 
insured was other than unconditlonal and sole ownership, or if the sub- 

*For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3'ect of Insurance be a building on ground not owned by the insured in fee 
simple. Held, tliat such policy covered not only tlie half of the party wall 
wbich was owned by Insured in fee, but that it also covered damages sus- 
talned by insured to lier easement of support in the other half resulting 
in flre damage to that part of the wall. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 339-340 ; Dec 
Dig. § 163.*J 

4. Insckance (§ 503*) — ^Nattjke op CoNTnACT— Indemnity. 

Where défendant had written a policy covermg plaintiff's interest in a 
party wall, whieh was injured by a flre on the ad.ioinlng property, it was 
no answer to plaintiff's claini to recover for injuries to her easement of 
support, in the adjoining owner's part of the wall, that to permit such a 
recovery would in effect permit her to realize a profit from the policy, 
which was a mère contract of indemnity. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 503.*] 

In Error to the Circuit Court of the United States, for the Mid- 
dle District of Tennessee. 

Action by Louisa Nelson against the Continental Insurance Com- 
pany. Judgment for plaintiff for less than the amount demanded, 
and she brings error. Reversed, and new trial ordered. 

Clarance T. Boyd, for plaintifï in error. 
John J. Vertrees, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. ' 

KNAPPEN, Circuit Judge. This is an action upon a fîre insur- 
ance policy. The material facts are thèse: 

The plaintitï, in the year 1899, was the owner of a lot in Nash- 
ville, Tenn., fronting about 43 feet on North Market street and run- 
ning back 211 feet to Front street, and having thereon an r"d two- 
story building. One Pilcher owned a lot adjoining plaintiff's lot on 
the north (likewise extending from North Market street tp Front 
street) ; Pilcher's lot having thereon a three-story brick building, 
the south line of which was the north line of plaintifï's lot, and the 
south wall of the Pilcher building being 16 inches in thickness and 
resting upon a stone foundation wall 24 inches in thickness. Pilcher's 
south wall was thus entirely upon his own land. The plaintiff, de- 
siring to construct a new building on her lot in place of the old 
one, bought from Pilcher, for the price of $1,200, an interest in the 
south wallof the Pilcher building and land on which the wall stood; 
the property conveyed being described in the deed from Pilcher to 
plaintiff as f ollows : 

"A certain tract or parcel of land in Davidson county, state of Tennessee, as 
f ollows: Being part of lot No. 14, lying next to the Lanier property and front- 
ing six inches on Market, running baclî to Front street two hundred and eleven 
feet, the six inches to include one-half of wall adjoining said Lanier property 
and dividlng my property from the Lanier property. * * * My storehouse 
fronts forty-two feet and when said six inches is sold will leave me only 41 1-2 
feet oç Market and Front streets and my half of said wall. * * * It Is 
understood when the wall dividlng the property Is ralsed two stories lilgher 
the said M. B. Pilcher Is to own the half built on his half of said wall and can 
use the same for raisiug his building higher." 

•For other cases see same topic & § numbee in Dec. & Km. Digs. 1907 to date, & Rep'r Indexes 
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Upon the trial Pilcher testified that after this conveyance he owned' 
ten inches of the ground on which the wall stood and plaintiff six 
inches, and that he and plaintiff each owned a one-half interest in 
the entire wall, and that such was the intent and purpose of the 
conveyance referred to. The reason for conveying six inches of 
ground rather than eight inches does not appear. It is quite possi- 
ble the parties supposed the brick wall to be but twelve inches thick. 
Immediately upon this purchase, plaintifif erected upon her lot a five- 
story brick and stone building, Connecting her building with the Pilcher 
wall, as a party wall, to the height of the three-story Pilcher build- 
ing and carrying the Pilcher wall two stories higher ; the fourtli 
story wall being 16 inches and the fifth story wall 13 inches in thick- 
ness, and the expense of carrying up the wall (amounting to about 
$2,800) being borne entirely by the plaintiîfif. The floor space in plain- 
tifï's new building thus extended clear to the wall of the Pilcher build- 
ing. The obtaining of such floor space seems to hâve been one of 
plaintiff's objects in the purchase froni Pilcher. 

The défendant issued to plaintiff its policy of insurance "against ail 
direct loss or damage by fîre" on her new building in the sum of $18,- 
000 ; the property insured being described as assured's "five-story 
and basement brick, metal-roofed building, situate Nos. 138-142 E-S 
of North Market street, Nashville, Tenu., and occupied as a whole- 
sale hardware store. * * * This insurance covers said building, 
together' with foundations, steam, gas and water pipes and fixtures, 
elevator and its fixtures, and ail other fixtures, including plate glass, 
contained in said building." To this policy was attached the follov,'- 
ing rider: 

"It is understood and agreed that this insurance also covers on the assured's 
cne-'half interest in the south wall of the four-story and baseuient bricli metal- 
roof building, situate Nos. 344-146 Xorth :\Iarket St., Nashville, Tenu." — the 
building referred to in the rider being the Pilcher building. 

The policy provided that it should be void if "the interest of the 
instired be other than unconditional and sole ownership ; or if the 
subject of insurance be a building on ground not owned by the in- 
sured in fee simple." 

While this policy was in force, the Pilcher building was almost 
entirely destroyed by fire, and as a resuit the south wall of the Pilcher 
building sustained more or less injury, at least to the height of the 
Pilcher building; there being some testimony tending to show in- 
jury to the wall builtby plaintiff above that building. The direct 
fire damage to the partition wall was confined to the north half of 
the wall's thickness. There was also son:e fire damage to the plain- 
tiff's building, independently of the injury to the partition wall. Aft- 
er the fire, for the purpose of strongthening. the wall, in connection 
with the reconstruction of his building, I-*i]cher put a veneer or fac- 
ing of brick several inches in thickness on the north side of the party 
wall. There was a conflict of testimony as to whether this facing 
restored the wall to its former strength. The plaintiff sought to re- 
cover damages on account of the injury to the party wall, as well 
as for other injuries independently of those to that wall. The de- 
182 F.— 50 
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fendant, by its plea, denied liability for the injury to the wall in 
question, upon the ground (so far as important hère) that plaintiff 
owned only the south six inches in thickness of the wall, and that 
this part of the wall was not directly damaged or injured by fire. 
The learned judge who presided at the trial construed the deed from 
Pilcher to plaintiff as conveying to the latter merely the six inches 
of land immediately adjoining her property on the north, and an 
ownership of the south half of the wall as a separate or divided 
interest, together with an easement of support in the Pilcher half 
of the thickness of the wall, and instructed the jury that, while the 
easement of support was an insurable interest, the policy did not 
cover such interest, and that plaintiff could not recover for the dam- 
age to the easement of support by reason of the weakening of the 
north half of the wall. The recovery was accordingly, under the 
charge of the court, confined to the damage to plaintiff's building 
not connected with the wall in question. For thèse other injuries 
to plaintiff's building there was verdict and judgment in her favor. 
The action of the court in so limiting the recovery is the main ground 
of error assigned. 

The plaintiff contends hère that the trial judge erred in holding 
that the plaintiff acquired by her purchase from Pilcher an interest 
in severalty in the Pilcher wall, plus an easement of support in the 
other half, and insists that the interest so acquired was an undivided 
half interest in the entire wall. The défendant concèdes that the Pil- 
cher wall became, by the purchase and conveyance in question, a par- 
ty wall. It insists, however, that the plaintiff did not acquire an un- 
divided interest in the wall, but concèdes that, notwithstanding the 
conveyance of but six inches of ground, plaintiff acquired a sep- 
arate ownership of the south half of the wall's thickness through- 
out its entire length ; each party having in the other half an easement 
of support for his own half. 

In our opinion, the interest acquired by plaintiff in the wall was 
at least that of ownership of its south half throughout its entire 
length, together with an easement in the north half for the support 
of the south half (Sanders v. Martin, 2 Lea [Tenu.] 313, 215, 31 Am. 
Rep. 598) ; and for the purposes of this opinion we shall assume 
(without expressly deciding) that plaintiff was not the owner of an 
undivided interest in, nor a tenant in common of, the wall through- 
out its entire thickness. 

That plaintiff's easement of support in the north half of the wall 
was an insurable interest is properly conceded. Columbian Insur- 
ance Co. V. Lawrence, 2 Pet. 25, 46, 7 L. Ed. 335; Guiterman v. 
German-American Insurance Co., 111 Mich. 636, 637, 70 N. W. 135. 
The real controversy upon this branch of the case turns upon the 
question whether this easement of support was actually covered by 
the insurance policy in suit. 

The argument presented to us in support of the proposition that 
the policy of insurance as written did not cover the plaintiff's ease- 
ment of support in the north half of the wall's thickness is that the 
injury to plaintiff's easement of support, by the weakening of the 
north half of the wall, was not direct damage by fire to the prop- 
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erty insured; that plaintiff's interest in the north half of the wail 
was not "the sole and unconditional ownership," but a mère riglit 
to enjoy the support given by the north half to the south or plain- 
tiff's half of the party wall; that such interest would not be covered 
by the policy unless such interest is therein truly stated and langaiage 
used showing an intent to insure it; and that such is not the case 
with the policy in question. 

The gênerai proposition that, if the insurable interest is other than 
unconditional and sole ownership, the policy should contain language 
indicating an intent to include or insure it, and that such interest 
should be therein truly stated, may sately be conceded. In our opin- 
ion, however, the policy as written, construing together the gênerai 
language of the policy and the rider thereto, was intended to cover 
plaintiff's interest of every kind in the party wall, and thus her ease- 
ment of support. This easement was, in our judgment, not onlv 
appurtenant to, but actually inhérent in the half of the wall owned 
by the plaintiff, thus differing from an easement of right of way or 
access to property not a part of the unitary property, but merely ap- 
purtenant or incident thereto. The party wall in question was, in a 
very proper sensé, part of plaintiff's five-story building described in 
the body of the policy. This considération is important as bearing 
upon the intent of the insurance contract. The rule is too well set- 
tled to require more than the merest référence to authority that, 
where a policy of insurance is so framed as to leave room for two 
constructions, the words used should be interpreted most strongly 
against the insurer. Liverpool, London & Globe Ins. Co. v. Kearney, 
180 U. S. 132, 136, 31-Sup. Ct. 326, 45 L. Ed. 460. There is no 
claim that plaintiff in obtaining her insurance made any misrepre- 
sentation or concealment of her interest in the property. The rider 
attached to the policy indicates that the insurer had knowledge that 
the south wall of the Pilcher building was a party wall, outside of 
and beyond the limits of the premises generally described in the pol- 
icy, which were the assured's "five-story and basement brick, metal- 
roofed building, situate Nos. 138-142 E-S of North Market street, 
Nashville, Tenn."; while the rider extends the protection of the in- 
surance to the assured's interest in the south wall of the building 
described as "situate Nos. 144-146 North Market St., Nashville, 
Tenn." Under thèse circumstances, défendant must be presumed to 
hâve had knowledge of plaintiff's interest in the subject of the in- 
surance, and to hâve issued its policy with such knowledge. Man- 
chester Fire Assurance Co. v. Abrams (Ninth Circuit) 89 Fed. 932, 
32 C. C. A. 426; Hall v. Niagara Fire Ins. Co., 93 Mich. 184, 53 
N. W. 727, 18 L. R. A. 135, 32 Am. St. Rep. 497. Again, the rider 
does not limit the protection of the insurance to the south half of 
the party wall, but extends it to the assured's "one-half interest" in 
that party wall. This, under the circumstances existing, and in the 
absence of any misrepresentation or concealment, is as effective as 
if, to the words "the assured's one-half interest," there had been 
added the words "as such interest actually exists." 

Plaintiff's easement of support in the party wall being covered by 
the insurance, the in jury in question thereto would be "direct loss or 
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damage by fire"; those words meaning "loss or damage occurring 
directly from fire as the destroying agency, in contradistinction to 
the remoteness of fire as such agency." California Ins. Co. v. Union 
Compress Co., 133 U. S. 387, 415, 10 Sup. Ct. 365, 372, 33 t. Ed. 
730. 

Counsel for défendant cites Ostrander on Fire Insurance (2d Ed.) 
p. 683, § 317, wherein the learned author lays down the rule that a 
pohcy on the assured's "three-story brick building" would not cover 
an injury to assured's easement of support in the party wall, occa- 
sioned by physical injury to the opposite side of the wall from fire 
occurring in the adjoining building; the wall on the assured's side 
remaining intact and without cracks. . Without deciding whether or 
not the rule of law is as above stated, itis enough to say that, in 
our opinion, it has nO' application to a case where, as hère, the policy 
is by express terms extended to the assured's half interest in the par- 
ty, wall.: i indeed, Mr. Ostrander, in the section above cited, says:. "It 
will not be,disputed" that assured's interest in the party wall "could 
be protected by insurance." Adding : "But this is , not efïectuated 
by the form of the policy mentiane4-" (The italics are, ours.) 

The conçlusioiî we hâve reached finds support in two récent dé- 
cisions. In Citizens' Fire Ins. Co. v. Lockridge &,Ridgeway, 116 
S. W. 303, 20 E., R. A. (N. S.) 236, decided by the Court .of Appeals 
of Kentuçky, two adjoining. proprietors owned a party wall standing 
onç-half upon the lot of each; proprietor, each .of whom owne,d the 
f ee to the center of the wall and an easement in the rest pf ,it. A fire 
upon the premises of one proprietor sprung and otherwise impaired 
the stability of, the party wall. : It was held, that the adjoining pro- 
prietor could recover under the policy of insurance on his building 
for damage to the party wall, to the extent of the différence in value 
of the assured's building bef ore and af ter the fire, so, far, as caused 
by the fire; the court saying that the assured's building "is not a 
whole building- without that wall, and its damage is the diminution 
in its value by reason of the damage to the wall." It does not ap- 
pear from the report of the case that the assured's interest in the 
party wall was expressly mentioned' in the policy. In Monteleone 
V. Insurance Co., 47 La. Ann. 1564, 18 South. 472, 56 L. R. A. 784, 
a policy of insurance upon a building was held to cover the assured's 
interest in a party wall. Each of thèse two cases goes farther than 
we have found it necessary to go, as in the case before us we bave 
construed the policy as directly covering the assured's interest in the 
party wall. 

The learned counsel for défendant contends that to permit plain- 
tifï to recover for an injury to her easement of support would in 
effect permit her to realize a profit outof a contract of fire insurance, 
which is one of indemnity pnly. In Monteleone v. Insurance Co., su- 
pra, to the contention that the allowance for the party wall should 
be reduced one-half on .account of the interest in the party wall not 
insured, and the plaintifï relegated to an action against his copropri- 
etor for further réparation, it was replied that the right against the 
adjacent proprietor would pass to the insurer by subrogation. In In- 
surance Ço, V. Eockridge & Ridgevvay,, supra, a contention that to 
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permit recovery by one proprietor for the cost of repairing or re- 
storing the injury caused by the fire would resuit in giving double 
damages for the same injury, in case the other proprietor was also 
insured, was met by the answer that: 

"The tliing insured was not the wall, or îiny particular interest in it. It 
was appeliee's house as a house." 

But we are not required, upon this record, to pass upon the meas- 
ure of plaintiiï's recovery, as affected either by Pilcher's veneering 
of the party wall on his side or the possible fact of Insurance by 
Pilcher on his interest in the party wall. This is so as to the first 
subject mentioned not only because this question bas not been passed 
upon by the court below, but because there is a conflict of testimony 
as to whether the facing put on by Pilcher restored the party wall 
to its former strength. As to the question of double insurance, not 
only is that question not before us, but upon the face of things there 
would seem no serions difficulty in preventing a failure of justice 
upon the principle of subrogation or otherwise. 

In view of the resuit to which our conclusions lead, the question 
arising from the failure of the court (apparently inadvertent) to sub- 
mit to the jury the questions arising from the injury to the founda- 
tion wall need not now be considered. 

For the error in excluding liability for the damage to the plaintifif's 
easement of support in the party wall, the judgment must be reversed, 
and a new trial ordered. 
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Death (§ 77*) — AcTioK FOR Weoxgful Death— Sufficienct of Evidence— 
Georgia Statute. 

Evidence, in an action by a mother under Civ. Code Ga. 1895, § 3S28, 
which, as construed by the Suprême Court of the state, authorlzes a re- 
covery of damages by a mother for tlie homicide of a child upon whom 
she is dépendent and wlio contributes to her support, held to .iustify the 
direction of a verdict for défendant on the ground that it failed to show 
that plaintiff was dépendent on the deceased. 

lEd. Note. — For other cases, see Death, Dec. Dig. § 77.*] 

Shelby, Circuit Judge, dlssentiug. 

In Error to the Circuit Court of the United States for the Northern 
District of Georgia. 

Action by Mrs. F. L. Trammell against the Southern Railway Com- 
pany. Judgment for défendant, and plaintifï brings error. Affirmed. 

Archibald H. Davis, for plaintiff in error. 

Sanders McDaniel, Robert C. Alston, and Eugène R. Black, for de- 
fendant in error. 

Before PARDEE and SHELBY, Circuit Judges, and TOUEMIN, 
District Judge. 

*For other cases see same topic & § numbeb ia Dec. & Am. Digs. 1907 to âate, & Rep'r Indexes 
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PER CURIAM. This is a suit brought by the mother to recover 
dlamages for the homicide of a child, under section 3828, Code Ga. 
1895. After taking the évidence, the trial judge charged the jury as 
f ollows : 

"Gentlemen: Thls suit is brought under a statute of Georgia, whieh reads 
as f ollows: 'A motlier, or, if no mother, a father may recover for tlie homicide 
of a child, niinor, or sui juris, upon whom she or he is dépendent, or who con- 
tributes to his or her support, unless sald child leaves a wife, husband or 
child." This statute has beeii construed by the Suprême Court of Georgia to 
read 'upon whom she or he is dépendent and who contributed to his or her 
support.' In other words, they hold that there must be both dependence up- 
on the child, and he must hâve contributed to the support of the parent who 
sues. 

"I do not think the facts of the présent case bring it withln this statute. 
I do not think that Mrs. Trammell has shown herself able to brlng this suit 
under the statute. She has not shown, in my opinion, that she was dépendent 
upon thls child that was klUed, or that he contributed to her support. Under 
the law, It is the duty of the husband to support the wife, and under ail the 
évidence hère it appears that Dr, Trammell, the husband and father, was do- 
ing this in the amplest manuer. It Is true that the boy worked in the drug 
store and helped his father in that way, but I do not think that the services 
rendered in this v^ay to the father can in this indirect manner he held to be 
a contribution from the boy to the support of his mother. But, whether this 
be true or not, it cannot be sald in any f air sensé, under the évidence, that she 
was dépendent on hlm for support, for, in any view of the évidence in this 
case, the husband was abundantly able to support her. I do not think this 
statute was over intended to icover a case like this. It was inteuded to au- 
thorize a reeovery by the mother, or, If no mother, by the father, where there 
was actual dependence, to some extent at least, upon the child for support. 
I do not believe under the évidence that this fact has been establlshed In thls 
case. Thls being true, it becomes the duty of the court to control the matter. 
If I belleved there was évidence whlch would authorize you so to find, I would 
submlt the matter to you for your détermination ; but, belleving there is no 
such évidence, it becomes my duty to control the matter, and consequently I 
direct you to return a verdict for the défendant." 

On considération of the évidence, we concur with the trial judge as 
to the force and effect thereof, and we find no error in the instructions 
given to the jury, as the dependence proved is too fanciful and remote 
to corne w^ithin the statute. 

Judgment affirmed. 

SHELBY, Circuit Judge (dissertting). This action was brought in 
the city court of Atlanta by Mrs. Trammell, who suedi the Southern 
Railway Company for damages, alleging the négligent homicide by the 
défendant company of her minor son. The case was removed into the 
Circuit Court on the application of the défendant. When it was first 
tried, the trial judge submitted the case to the jury, but the jury failed 
to agrée, and a mistrial was declared. On the second trial, the court 
peremptorily dlirected a verdict for the défendant, and the plaintiff ex- 
cepted and brings the case to this court, assigning that the lower court 
erred in directing the verdict. The suit was brought by the mother un- 
der section 3828 of the Code of Georgia of 1895 for the négligent kill- 
ing of her son. The relevant part of the statute, the construction of 
which is involved, is as f ollows : 

"A mother, or. If no mother, a father, may recover for the homicide of a 
child, minor or sui juris, upon whom she or he is dépendent, or who contrib- 
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tites to his or her support, unless sald child leave a wife, hiisband or child. 
Said niotlier or father shall be entitled to recover the full value of the life ot 
said child." 

The learned attorneys for the défendant lay much stress on the fact 
that the Suprême Court of Georgia, in Clay v. Central Railroad Com- 
pany, 84 Ga. 345, 10 S. E. 967, construed this section to mean that the 
mother must be dépendent upon the son, and that the son must con- 
tribute to her support. The construction relied on changes the word 
■'or" to "and" after the word "dépendent." It is interesting to note 
that Judge Russell, in delivering the opinion of the Court of Appeals 
of Georgia in Western Union Telegraph Co. v. Harris, 6 Ga. App. 260, 
264, 64 S. E. 1123, 1126, commenting on this construction of the stat- 
ute, observed that it "was somewhat stirprising to the writer, as a mem- 
ber of the Législature of 1887 which passed that act, as it no doubt 
was to the author of the original bill and others interested in its pas- 
sage." The Georgia Court of Appeals, in the case just cited, indicates 
the belief that a more libéral construction of the statute is shown by 
the Georgia Suprême Court in the case of Central of Georgia Ry. 
Co. V. Motz, 130 Ga. 414, 61 S. E. 1, and Judge Russell observes that 
the décision in the later case "is more in accord with the true inten- 
tion of the General Assembly in the passage of the original act." But 
it does not appear that the later case was intended to overrule the dé- 
cision in Clay v. Central Railroad Co., supra, or that it is in irreconci- 
lable conflict with it. Accepting, therefore, the construction of the 
statute most favorable to the défendant — that "or" should be construed 
to mean "and" — the gênerai question to be decided is whether or not 
there was suffîcient évidence to carry the case to the jury for it to find 
(1) whether or not the mother was dépendent upon the son, and (2) 
whether or not he contributed to her support. 

The évidence without conflict shows that the mother had no inde- 
pendent means of support. W. O. Trammell testified thçt his son was 
20 years old when killed, and was unmarried ; that at thaï time he was 
working in his father's drug store, and did about ail the work that a 
clerk could do, filled prescriptions, bought and sold drugs, and looked 
after the business generally ; that his services were worth to the busi- 
ness $75 to $80 a month ; that the expense of keeping and boarding the 
son was $15 or $20 a month ; that the différence between his earnings 
and support went to the support of the family ; that his mother, the 
plaintiff, shared in that support; and that she had no other means of 
support outside of that derived f rom the drug business. It was proved 
that, though the father was a physician as well as a druggist, he did 
not try to practice, and had no other business besides that of druggist. 
The father owned a small farm in Alabama; but it was not shown 
what rental value it had, if any. As to the income from the drug store, 
the father testified that he kept no accurate account, but that he prob- 
ably realized from it $250 to $300 a month ; that his family was com- 
posed of himself, the plaintifï, the son who was killed, another son, 
and two minor daughters and a nièce, ail younger than the son who 
was killed. They ail lived together and shared in the support fur- 
nished by the proceeds from the drug business. Mr. Trammell es- 
timated the expenses of his family at from $100 to $150 a month. This 
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was substantially ail the évidence bearing on the controverted ques- 
tions. 

The case bas been treated on both sides, in oral argument and in 
the brief s, as dépendent on the sufficiency of the évidence to carry the 
case to the jury on the questions as to whether or not tlie mother was 
dépendent on the son, and whether or not he contributed to her support. 

In examining the cases which construe this statute, one should hâve 
in mind that the rule is not the same when the father sues that pre- 
vails in actions by the mother. More évidence, and of a différent kind, 
is required to show that the father is dépendent than is required to show 
the dependence of the mother. And in Georgia Railroad Company v. 
Spinks, ni Ga. 571, 673, 36 S. E. 855, 856, it was observed that: 

"Tlie father cannot sue at ail for the value of the child's life If there is a 
mother, which shows most conclusively, we think, that the tndividual de- 
pendence of the mother or father, as the case might be, was what the Législa- 
ture contemplated." 

The question as to dependence in the case at bar relates to the mother 
alone, and the évidence shows that she had no independent means of 
support, and that she was in fact supported by the proceeds of the 
drug business conducted by her husband and her son who was killed. 
In the case last cited, Lumpkin, Presiding Justice, speaking for tlie 
court, said: 

"A mother without property Is an essentially dépendent member of a house- 
hold consistjng of her husband, herself, and their childrén. She may render 
manyvaluable services and perform many onerous duties, but when It cornes 
to obtaining the necessaries of life^^food, clothing, fuel, and the other es- 
sentials to human existence — she is, in the very nature of things, dépendent 
upon each and every member of the family whose labor produces money or 
supplies. This is the way in which every humane person regards a mother in 
euch a situation." 

The fact that the capital of the father invested in the drug business 
and his labor contributed also to the support of the plaintiff dbes not 
defeat her right of action. It is not the rule that the mother should 
not recover unless she is wholly dépendent for support upon the child 
who was killed, but, on the contrary, the rule is that the mother may 
recover for the homicide of her child who contributed to her support 
if she was in whole or in part substantially dépendent upon such child 
for support. Daniels v. Railway Company, 86 Ga. 236, 237, 12 S. E. 
365. This doctrine is repeated in Central of Georgia Railway Co. v. 
Henson, 121 Ga. 462, 464, 49 S. E. 278, 279, where it is said that it 
is well settledl "that it is not necessary, under this section, that the 
plaintiff shovp that he or she depended alone upon the deceased for his 
or her entire support ; but that partial dependence upon the child's la- 
bor, accompanied by substantial contribution therefrom to the main- 
tenance of the plaintifï, is sufficient." The évidence unquestionably 
shows that the mother obtained her support from the profits of the 
business conducted in part by her son who was killed. 

It is urged, as fatal to the right of the mother to recover, that : 

"The husband Is bound to support and malntain his wife (Code Ga. 1895, § 
2477), and that this obligation to malntain her does not rest upon the son." 
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In Savannah Electric Company v. Bell, 134 Ga. 663, 665, 53 S. E. 
109, 111, construing the stattite in question hère, it was held: 

"ïhat it is not necessary, under the statute, that the child contributing to 
the support of the parent should be under any légal obligation to mal<;e the 
coi),trtl)ution. It Is the tact of contribution, and not the légal obligation to 
niake it, that the statute makes the ingrédient of the cause of action." 

Tlie statutory duty of the husband to maintain the wife is not in 
conflict with the statutory right of action conferred on the mcther. 

In Augusta Railway Co. v. Glover, 92 Ga. 132, 18 S. E. 40fi. it was 
held that where the father, niother and minor children ail resided to- 
gether and were mvitually dépendent upon the labor of the family for 
support, a minor child over 15 years of âge, whose labor or the pro- 
ceeds of it comes into the common stock, is to be considered as con- 
tributing substantially to the support of the mother. If the évidence 
in that case had shown that their joint labor made a few dollars more 
than was necessary for their support, I cannot think it would hâve aî- 
tered the principle. In that case, Bleckley, Chief Justice, speaking for 
the court, said : 

"Members of the saine household who live by their commou labor and its 
proceeds hâve a mutual dependence one upon another. Certainly so unlet^s it 
be affirniatively shown that a particular meniber consumes as niuch, or more, 
of the common stock than he contributes to it. Even that would not be a cou- 
clusive test, for the services of a child to a mother or of a niother to a child 
may well be reckoned as contributing substantially to the support of the ré- 
cipient far beyond any monoy value vv'hleh the services may hâve, and the 
chief élément of dependence may be in respect to Personal services of this 
nature." 

In the case at bar, it is affirmatively shown that the son who was 
killed contributed largely more to the common stock than he consumed. 

Stress is laid on the fact that the father owned a farm ; but in Rich- 
mond Railroad Company v. Johnston, 89 Ga. 560, 15 S, E. 908, the 
mother who was suing "owned a small farm," and that fact was con- 
sidered no obstacle to her recovery. The fact that the deceased, a mi- 
nor 20 years o!d, worked in the drug store without a contract specify- 
ing the wages he was to receive, makes no obstacle to recovery by the 
mother, she being in fact dépendent on the proceeds of liis labor for 
support and actually living on the proceeds in part. That such objec- 
tion should not prevail is shown by Air Line Railway Co. v. Gravitt, 
93 Ga. 369, 20 S. E. 550, 26 L. R. A. 553, 44 Am. St. Rep. 145. In 
that case it was held that : 

"Vv^here a boy 11 years old, whose labor was worth .|(5 per rnonth, and who 
resided with bis parents, worked with bis father on a farm and rendered serv- 
ices to bis niother about the liouse in the performance of her household dr.ties, 
the benefit of his labor and services being thus realized by the parents lu the 
support of themselves and their family, tbey being laboring people and mutu- 
ally dépendent upon the labor of one another for a support, the mother was 
dépendent upon the boy, and he contributed substantially to her support." 

There is no différence in principle whether the boy worked on a 
farm, in a factory, or in a drug store. 

I am of opinion that, if this case had remained in the state courts 
for trial, the construction placed on the statute in c|uestion by the Geor- 
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gia Suprême Court would hâve requiredi it to hâve been suhmitted to 
the jury. The défendant should not hâve been permitted to avoid tliat 
resuit by a removal of the case to the fédéral court. 



In re FRANET, 

'Clrcuît Court of Apiienls, Elghth Circuit. Noiember 7, 1910.) 

No. 103, Original. 

1. BAN-KR0I>TCT (§ 444*) — rROCEEDINO TOR KEVISTON — ISSDES. 

Under nile .30 of tlie Circuit Ccui-ts of Appeals (150 Fed. cxlx; 79 O. 
C. A. cîlx), wtiich provides tlint tlie respoiise to a pétition to revise, un- 
der Banlcruptcy Act July 1, ISDS, c. 5-11, § 21b. 30 Stat. 553 (U. S. Comp. 
St. 1901, p. S432), shall be filed at leiist ir> dnys before the day set for 
tbe hearing, the failure of the défendant to deny allégations of fact ia 
Buch pétition vvill be talten as au admission that they are true. 

[Ë3. Note. — For other cases, see lîaukruptcy, Dec. Dig. § 444.*] 

2. Bankbuptct (I 440*) — Proceediko kor Revision — .Tukisdtction. 

On a pétition to revise under Bankruptey Act .Tiily 1, 1S9S, c. 541, 5 24b, 
80 Stt>t. 553 (U. S. Coinp. St 1901, p. 3432), a décision may not be revised 
where such revlew requires a considération of conflicting évidence, or év- 
idence, although not coufiieting. f rom which différent déductions or couciu- 
Bious may reasonably be drawn. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. | 44G.*] 

3. Bankruptct (§ 130*) — Ordeb Reqdieinq Bankkupt to Subrender Pbop- 

EltXY— VaXJDITT. 

An order requiring a bnnknipt to turn over property to bis trustée, 
based In part on dépositions taken without notice tô hira and veithout 
giving him an opportunity to appear and cross-examiue the witnesses, Is 
viola tive of bis fundamental rlghts. 

[Ed. Note. — ï"'or other cases, see Bankruptey, Dec. Dig. § 136.*] 

4. Bankbuptct (§ 130*) — Proceedino to Bequikb Bankrupt to Suerender 

PkOPERTT— JURISDICTION— INSUFFICIENCY OF PETITION. 

The fact that a pétition to require a bankrupt to turn over property to 
his trustée Is Indeflulte or uneertain in its averuients does not deprive 
the référée or court of jurlsdictlon, but a motion to make It more deflnite 
and certain is the proper remedy. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 130.*] 

Pétition to Revise in Matter of Law an Order of the District Court 
jf the United States for the District of North Dakota, in Bankruptey. 

In the matter of Barney Frank, bankrupt. Order requiring bank- 
rupt to turn over money to his trustée reversed. 

John E- Greene (L. J. Palda, Jr., on the brief), for petitioner. 
Robert H. Bosard, for responclent. 

Before SAx\EORN and ADAilS, Circuit Jud-es, and REED, Dis- 
trict Judge. 

REED, District Judî^e. The petitioner, Barney Frank, was ad- 
judged an involuntary bankrupt January 8, 1908, also the firm of F. 
Frank & Sons of which he was a member, and the défendant Nash 
afterwards duly appointed as trustée of tlieir estâtes. The pétition to 

( ^ ' ■ — ' — ■ — 

•For other cases eee Baœe topic & | kumbek in Dec. & Am. Diss. U'J' to date, & RepT Indexes 
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revise allèges, in substance: That the petitioner was examined before 
the référée at the first meeting of creditors, which began January 30, 
11)08, and continued at intervais for several days, and at the conclusion 
of an examination held on February 28th the trustée filed a pétition 
before the référée asking that the petitioner be required to turn over 
to him $3,774.16 in cash the property of the bankrupt estate, shown by 
such examination to hâve been received by the petitioner during the 
months of November and December, 1907, and for which he has not 
accounted to the trustée. That upon the filing of this pétition the réf- 
érée made and entered in the présence of the petitioner an order re- 
quiring him to appear on Monday, March 2, 1908, and show cause 
why he should not be required to comply with the demands of the 
trustée. That the petitioner appeared with counsel before the référée 
on the day fîxed, and before any proceedings were had objected to 
any hearing upon the pétition because "it failed to allège facts suffi- 
cient to constitute a basis for such an order." That the objection was 
overruled, and the petitioner was then called and required to testify 
to the matters referred to in said pétition. That at the conclusion of 
his examination on that day he requested that he be allowed time to 
get the testimony of his wife with respect to funds for which he was 
asked to account. That to this request the attorney for the trustée 
objected "to the petitioner being excused to go to Sioux City to take 
the testimony of Mrs. Frank." Whereupon the référée made and en- 
tered the following order : 

"For the présent Mr. Frank is ordered to be within reach, se that he can 
be gotten hère at an hour or two's notice. When it cornes to the tinie of tak- 
ing the dépositions, I will ask Mr. Bosard (attorney l'or the trustée) * • * 
if he has actual use for the bankrupt hère for examination during that time. 
and, if he has not, I sliall excuse him. If he tells us he has, I shall expect to 
take his word for it, and I shall not expect that word to he violated." 

March 3d the proceedings were adjourned, "to an indefinite time, 
to be called upon the préparation of dépositions, which time was pre- 
viously asked for." That thereafter on said March 3d the trustée 
obtained an order for the examination of John Kaufman, S. J. Kru- 
ger, and Ada Frank (the latter being the wife of the petitioner) be- 
fore a référée in bankruptcy at Sioux City, lowa. That said order 
was obtained without notice to the petitioner, and thereafter on March 
6, 1908, the examination of said witnesses was had pursuant to said 
order before a référée in bankruptcy at Sioux City, and that at such 
examination no opportunity was given the petitioner to be présent 
either personally or by counsel, or to participate in the examination 
of said witnesses. That the testimony of said witnesses so taken is 
submitted with the certified transcript accompanying this pétition and 
marked "Exhibit D" hereof. That thereafter and on April 2, 1908, 
the référée upon such testimony, and other testimony included in said 
"Exhibit D," made and filed an order requiring the petitioner to turn 
over to the trustée within 20 days the sum of $1,600 in cash, which 
said order, together with the findings of the référée, is attached to 
the pétition as "Exhibit A." That afterwards the petitioner filed with 
the référée a pétition for review by the judge of said order, and on 
October 16, 1909, upon a hearing of said pétition, the order of the 
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référée was modifiée! by the judge by reducing the amount the peti- 
tioner was required to pay to $1,200, and as so modified the order was 
approved. The pétition to revise concludes : 

"That said last-meutioned order was erroneous in matter of law iii tliis: 

"First. The said District Court liad not jùrisdiction or autliority to make 
said oi'der of Oetober 16, 1909, because the pétition of the trustée upon whicli 
said order and the order of said référée were based did not set forth suiliclent 
facts to Ye^t said court or said référée with authority or jùrisdiction, and be- 
cause no issue was ever framed or jolned upon said pétition. 

"Second. That the proceedings were summary in their nature, and that ma- 
terial parts of the évidence received by the référée was taken without notice 
to this petltioner and without opportnnity being given him to be présent or 
talie part in the examination of witnesses whose testimony was ofCered and 
received on the part of the trustée in this proeeeding, and that in that respect 
such proceedings were Illégal because the petitioner was deprived of rights 
to which he was entitied, as upon the trial of an issue duly joined. 

"Third. The said District Court was without authority to make the order, 
because the undisputed testimony shows that the moneys thereby ordered paid 
to the trustée by this petitioner are not, and were not at the time of tlie making 
of said order, in the possession of, or under the control of, your petitioner the 
banUrupt, but were and are in the possession and under the control of one 
John Kaufman and S. J. Kruger, copartners as Kaufman & Kruger, residing 
in the clty of Sioux City, and the state of lowa, neither said Kaufman or 
Kruger being parties to this proeeeding; and because they, the said Kruger 
& Kaufman, held and hold said moneys, adversely to both your petitioner and 
his trustée, under a claim that said money was paid to them in satisfaction of 
a loan made by them to the bankrupt." 

A prayer follows for the annulment of the order. 

Exhibit D attached to the pétition does not contain, nor purport" 
to contain, ail ■ of the testimony upon which the orders were based ; 
but it does contain the proceedings before the référée at the time 
the pétition of the trustée was.iiled, the liearing upon that péti- 
tion, and the manner in wliich the testimony of the witnesses at Sioux 
City was> procured, and what purports to be the testimony so taken 
at Sioux City. 

The trustée has filed no answer to this pétition to revise, and has 
not otherWise' controverted the same, but has filed a motion to dis- 
miss the same upon the ground "that it appears therefrom that the 
order of the rëferee, and of the judge approving it, were made upon 
conflicting évidence and involve questions of fact that can only be 
reviewed i upon appeal and not by pétition to revise." 

Rules 36 to 44 inclusive of this court (150 Fed. cxviii-cxx, 79 C. 
C. A. cxviii-cxx) govern the practice herein in proceedings under 
section 24b of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 3432]). Rule 39 is as follows: 

"ïhe response to the pétition (to revise) when the défendant elects to make 
a written response, shall be flled at least flfteen days before the day set for 
the hearlng." 

This Contemplâtes that the défendant may take isstTe upon the al- 
légations of the pétition and deny or otherwise controvert the facts 
alleged therein, or he may admit the facts alleged and challenge by 
demurrer, or in some other appropriate way, their légal sufficiency to 
warrant the granting of the relief prayed; and a failure to deny or 
Otherwise controvert the facts alleged will be deemed to be an ad- 
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mission that they are true. The questions for détermination then are : 
(1) Do the facts as alleged and so admitted show that the order of 
the référée, and that of the court approving the same, rest upon a 
détermination of disputed questions of fact? (2) Do such facts show 
that material errors occurred in the procee(hngs before the référée, 
to the substantial préjudice of the petitioner? A pétition to revise 
under section 24b can properly présent for détermination only ques- 
tions of law and not doubtfui or disputed questions of fact. But 
when facts are agreed upon, or are proven or admitted, that leave 
nothing for détermination but their légal import, such a détermination 
of them by the court of bankruptcy may be reviewed upon a pétition 
to revisé. But the review of décisions which require the considéra- 
tion of conflicting évidence, or évidence though not conflicting from 
which différent déductions or conclusions may reasonably be draviai, 
may not be reviewed upon a pétition to revise, but upon appeal only. 
In re Lee (C. C. A., decided at this term) 182 Fed. 579. , 

Exhibit D is referred to in the pétition to revise, as a part thereof, 
is attached to it as such, and is treated as a part of the pétition 
by both parties to this controversy. The trustée relies upon the tes- 
timony contained therein in support of his motion to dismiss ; and 
the petitioner also relies upon the same testimony as showing con- 
clusively that when the orders were made none of the money he was 
required to turn over to the trustée was in his possession or under 
his control, but that the $1,200 now in dispute had been paid by him 
to Kaufman & Kruger of Sioux City, lowa, some time in November 
preceding, in satisfaction of a debt he was then owing them, and that 
the order in this summary proceeding requiring its return was wholly 
unauthorized. If thèse were the only questions presented by the 
pétition to revise, it may be that the motion of the trustée to dismiss 
should be sustained, for Èxhibit D does not contain nor purport to 
contain ail of the testimony upon which the orders complained of 
rest; and the testimony cor.tained in that exhibit is so conflicting- 
and of such doubtfui import that we could not rightly hold as a 
matter of law that it conclusively shows, as contended by the peti- 
tioner, that the money was not in his custody or under his control 
when the, orders were made. But thege.are not the only questions 
presented , for détermination, for the second paragraph or spécifica- 
tion of error at the close of the pétition to revise allèges: 

"That material parts of the évidence received by the référée was talven 
without notice to the petitioner and without opportunity being j^iven him tO' 
be présent or tal^e part in the exaniination of witnesses wliose testimony was 
offered and received on the part of the trustée in this proceeding, and that in 
this respect such proceedings were illégal, etc." 

The facts upon which this spécification rests are fully stated in 
prior allégations of the pétition, and are also shown in Exhibit 
D, aside from the testimony contained in that exhibit, and are not 
denied. Thèse facts, as well as others alleged, we are required to 
consider in order to détermine this controversy. The motion of the 
trustée to dismiss is therefore denied. 

A majority of the court is of the opinion (Judge SANBORN and 
the writer agreeing) that the second paragraph of the pétition, or spec- 
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ification of error gibove set forth, is amply sustained by the prior allé- 
gations of thcipetition and the proceedings before the référée as shown 
in Exhibit D, aside from the testimony contained in that exhibit, 
and that the facts so appearing, and not being denied, bring the case 
within the rule held by this court in Re Rosser, 41 C. C. A. 497- 
502, 101 Fed. 562-567. ' Judge ADAMS is of the opinion that, the péti- 
tion not being denied, we are not required to examine Exhibit D to 
ascertain what it contains, or whether or not the testimony contain- 
ed therein is in dispute, or of doubtful import, or whether or not 
the second spécification of error is well founded, and he expresses no 
opinion upon that question. 

In Re Rosser, above, this court said of a proceeding quite similar 
to this : 

"The basic principle of English jurisprudence is that no man shall be de- 
prived of life, liberty, or property wlthout due process of law, without a course 
of légal proceedings accordlng to those rules and forms which bave been es- 
tablished for the protection of prlvate rights. Such a course must be appro- 
prlaté to the case and just to the party afCected. It must glve hlm notice of 
the charge or clalm agalnst hlm, and an opportunity to be heard respecting 
the Justice of the order or judgment sought. * * * And the opportunity 
to be heard must be such that he may, if he chooses, crossiexamine the wlt- 
nesses produced to sustaln the clalm, and produce wltnesses to réfute it, If 
a question of fact is in Issue. » * * Judicial orders or judgments affect- 
ing the llves or property of cltlzens, In the absence of such a notice and op- 
portunity to the party affected, are vlolatlve of the fundamental principle of 
our laws, and cannot be sustained." 

And sec In re Wood and Henderson, 310 U. S. 246-354, 28 Sup. 
Ct. 621, 52 L. Ed. 1046 ; Michigan Trust Co. v. Ferry, 175 Fed. 667- 
678, 99 C. C. A. 221. 

It is true that the case before us differs from the Rosser Case in 
that the petitioner hère was given two days' notice of the hearing 
tipon the pétition filed by the trustée. But that pétition was based 
upon alleged disclosures of the petitioner when under examination be- 
fore the pétition was filed, and when he had no notice that his exam- 
ination was to be used or would be used upon the hearing of the péti- 
tion that was subsequently filed; and afterwards further testimony 
was taken to be used against him upon the hearing, no notice of the 
taking of which was given and no opportunity afïorded him to appear 
and cross-examine the witnesses ; in fact it appears that the petitioner 
was detained at Minot, N. D., by order of the référée at the instance 
of the trustée while such testimony was being taken. It therefore 
clearly appears that the order of the référée depriyéd thé petitioner 
of his légal rights, and in respect of the taking of the testimony is 
in effect the same as the order in Re Rosser. 

A majority of the court is also of the opinion (Judgés SANBORN 
and ADAMS agreeing) that the third paragraph at the close of the 
pétition hereinbefore set forth is more than a mère spécification of 
error and contains allégations of fact whichj not being denied, stand 
before us as admitted. Thèse allégations are, in substance, that, 
when the order was made requiring the petitioner to pay to the trus- 
tée the $1,800 now in dispute, the undisputed testimony shows that 
the petitioner did not hâve that money in his possession or under 
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his control; that it had been paid by him in November preceding to 
Kaufman & Kruger of Sioux City, in satisfaction of a debt he was 
then owing them, and that they then held it under a daim of right 
thereto adverse to both the petitioner and the trustée. If this is true, 
it follows as of course that the order of the référée, and that of the 
court approving the same in this summary proceeding, are without 
authority of lavv and void. The writer is of the opinion, however, 
that this paragraph, Hke the preceding paragraphs, states only légal 
conclusions, or spécifications of error relied upon by the petitioner for 
the annulment of the orders complained of which rest upon the pri- 
or allégations of the pétition; that the undisputed testimony re- 
ferred to is that contained in Exhibit D, and we must resort to that 
to détermine whether or not the spécification of error is well found- 
ed; that such testimony is so conflicting and of such doubtful import 
that the référée and court might well hâve found therefrom that the 
$1,200 was in the custody or under the control of the petitioner 
when the order was made; and that it cannot rightly be reviewed up- 
on this pétition to revise, but only upon appeal. 

The first of the spécifications of error, or of the concluding para- 
graphs of the pétition, is without merit. The référée had jurisdiction 
to hear and détermine the matters alleged in the pétition of the trus- 
tée. Mueller v. Nugent, 184 U. S. 1-9, 22 Sup. Ct. 2()9, 46 L. Ed. 
405; In re Rosser, 41 C. C. A. 497, 101 Fed. 562. If that pétition 
was indefinite or uncertain in its averments, a motion or some other 
appropriate request that it be made more definite and certain was the 
proper remedy. That no answer was filed or issue joined upon the 
pétition would not oust the jurisdiction of the référée, nor of the 
judge to review his order upon proper pétition therefor. 

It follows that the pétition to revise must be sustained upon the 
second and third grounds, or spécifications of error, contained there- 
in, and the order of the référée and that of the court approving the 
same, each annulled. 

It is, accordingly, so ordered. 



In re MEIER. 

(Circuit Court of Appeals, Eiglith Circuit. Octoljer 17, 1910.) 

No. 105, Original. 

1. Bankbtjptct (§ 250*) — Proceedings to Requike Thikd Tebson to Sur- 

BENDEB PBOPERTY — PbESUMPTIONS. 

When property of a banl^rupt estate is tracecl to the po.ssession of oiie 
who receiveà it on the eve of the banliruptey, it is presuuied that it re- 
mains in his possession or under his control, and the bnrden rests on him 
to satisfactoril.v account for it to the court of bankruptcy : he cannot es- 
cape an order for its return by simply denying under oath that he has it 
or that it is the property of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 050; Dec. 
Dig. § 250.*] 

•For other eases see same topic fi i numeek in Dec. & Am. Digs. 1S07 to date, & Rep'r. ludexes 
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2. BANKEirPTCT (§ 250*) — Peoceedings^toRequibb Thied Peeson to.Suhuen- 

DEB PBOPEBTY— SUFFICIENCT OF EVIDENCE. 

The treasurer of a corporation dolng business in St. ^iOuis, witliin a 
week prier to its bankruptey, drew from the bank and othei'wise recel ved 
over $21,000 of tbe money bf tlie corporation, and on tbe nigbt before the 
pétition was filed lef t the city and dld net retlirn for more than a year. 
After bis return he was cited to appear and show cause why he should 
not turn such money over to the trustée. On the hearing he refused to 
answer ail questions asked him relative to his disposition of the money, 
and to most of the others relative to hls dealings with the bankrupt estate 
answered that he did not remember, and wbolly failed to account for the 
money exeept by stating generally In answer to hls counsel that he had 
no property of the corporation in his possession. Held, that an order re- 
Quiring him to turn over to the trustée the sum of $12^500 was warranted. 

[Ed. Note. — ^For other cases, see Bankruptey, Cent Dig. § 350; Dec. 
Dig. § 250.*] 

Pétition to Revise in Matter of Law an Order of the District Court 
of the United States for the Eastern District of Missouri, in Bank- 
ruptey. . . ■:' ■' ■ . , 

In the matter of the Meier China àGlass Company, bankrupt. On 
pétition of Alexander R. iMeier to revise an order requiring him to 
turn over money of the bankrupt. AfQrmed. 

Chester H. 'Krum, for petitioner. ' 

George M. Block and F. H. Sullivan, for respondent. 

Before SANBORN and VAN DEVANTER, Circuit Judges,. and 
REED, District Judge. ' i ' 

REED,, District Judge. This pétition, under section- 24b of the: 
bankruptey act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. 
St, 1901, p. 3433]), challenges the correctness of an order of a court 
of bankruptey which required the petitioner to turn over. to the trus- 
tée' of , a bankrupt estate $12,500 in money the property of said estate 
and foùnd to be in his possession or under his control,;, The facts àrè:, 
The Meier China & Glass Company, a Missouri corporation, doing 
business in that state, was adjudged bankrupt by the United States 
District Court for the Eastern District of Missouri, July 24, 1908, 
upon pétition of certain of its creditors fiied June 15th preceding, and 
the respondent afterwards duly appointed as its trustée. The peti- 
tioner, Alexander R. Meier, vvàs 'seCretary and treasurer of the bank- 
rupt corporatiçp, and his brother, Fred C. Meier, was its président. 
June 8th, sevén days before the pétition in bankruptey was filed, the 
petitioner drew his check as secretary and treasurer of the corpora- 
tion upon the National Bank of, Commerce in St; Louis, for $16,000, 
payable to "cash," and gave it to one Stocke, requesting him to "cash 
the check". fdr him. Stocke indorsed the chefck ând received the 
amount thereof from sorae bank in St. Louis, and it was duly paid by 
the National Bank of Commerce through the clearing- house in that 
city. June 9th Stocke delivered to the petitioner $12,500 of the amount 
so received by him and retained $3,500 thereof to pay a debt which he 
claimed was owing him by' the petitioner and his brothér, Fred C. 
Meier. June 12th Fred C. Meier, as président of the bankrupt cor- 

*For other cases see sàme topic & § numbeb In bec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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poration, sold ail of its remaining assets and received therefor $8,750, 
which he turned over to the petitioner on the same day. The night 
of June 14th the petitioner left St. Louis and says that he went to 
Kansas City, and from there, in the order stated, to Denver, Colorado 
Springs, Sait Lake City, San Francisco, Los Angeles, Portland, and 
Seattle, stopping at each place for some time, and returned to St. 
Louis in the fall of 1909, but is unable to state the nionth. After his 
return and on September 30, 1909, the trustée filed with the référée 
a pétition alleging that Meier then had in his custody or under his 
control the sum of $13,500 in money belonging to the bankrupt es- 
tate, to the possession of which the trustée was entitled, and asked 
for an order requiring him to appear before the référée and show 
cause why he should not turn over to the trustée such money. The 
référée made an order as requested and fîxed a date for the petition- 
er to appear before him and show cause why he should not comply 
with the demands of the trustée, which order was duly served upon 
the petitioner. The petitioner appeared before the référée at the time 
so fixed with counsel and answered, denying that he had any money 
in his possession belonging to the bankrupt estate. January 29, 1910, 
the référée, after a hearing, found that the petitioner then had in his 
possession or under his control $12,500 in money, the property of 
the bankrupt estate, and ordered that he tiirn the same over to the 
trustée within 10 days. Upon a pétition by Meier for a review of 
this order, it was on March 14, 1910, approved and confirmed by the 
judge. Thereupon this pétition to revise in matter of lavi^ the order 
of the judge so made was filed, and the matter is now submitted for 
our détermination. 

It appears without dispute that on June 9, 1908, about a week be- 
fore the filing of the pétition in bankruptcy, the petitioner as treas- 
urer of the bankrupt corporation received from the National Bank 
of Commerce, St. Louis, $12,500 in money, the property of said cor- 
poration; and on June 12th, $8,750 more as the proceeds of the sale 
of the remainder of its assets. The night before the pétition in bank- 
ruptcy was filed, the petitioner left St. Louis, and did not return un- 
til the fall of the year following. Upon the hearing before the réf- 
érée, he not only failed to account for the money so received by 
him, but refused to answer ail questions asked him. relative to its 
disposition upon the ground, as stated by him, "that his answers might 
tend to incriminate him." His counsel asked of him but one ques- 
tion, which is : "Hâve you any property in your possession of the 
Meier China & Glass Company?" He answered, "No, sir." This is 
the only showing he has seen fit to make of the disposition of over 
$20,000 in money of the bankrupt corporation so received by him as 
its treasurer within a few days prior to its bankruptcy. That the pe- 
titioner received the money of the corporation as stated is not dis- 
puted, and the only thing said in support of the pétition to revise is 
that there is no presumption that the petitioner had this money or 
any part of it in his possession when the order requiring him to turn 
over $12,500 thereof to the trustée was made. But the settled rule 
is that, when property of a bankrupt estate is traced to the posses- 
sion of one who receives it upon the eve of the bankruptcy of its own- 
1S2 F.— 51 
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er, it is presumed that it remains in his possession or under his con- 
trbl uritil: he sàtisfactorily accounts to the court of bankruptcy for 
its disposition or disappearance ; that the burden is upon him to sàt- 
isfactorily so account for it; and that he cannot escape an order for 
its surrender by simply denying under oath that he has it, or that it 
is the property of the bankrupt estate. Mueller v. Nugent, 184 U. 
S. 1, 32 Sup. Gt. 269, 46 L,. Ed. 405; Boyd v. GluckUch, 116 Fed. 
135-143, 53 C. C. A. 431; Schweer v. Brown, 130 Fed. 328, 64 C. 
C. A. 574; In re Salkey, 21 Fed. Cas. Nos. 12,253 and 12,254. 

In this case the petitioner does not even deny that he has the money 
in his possession or under his control, but only dénies that it is the 
property of the bankrupt estate. This is wholly insufifîcient to escape 
an order for its surrender. Even if he had denied having the money 
in his possession or under his control, the référée was not required 
to accept such déniai as conclusive; and, if otherwise clearly satis- 
fied fromi the évidence that he did hâve it in his possession or under 
his control, it was his duty to order him to surrender it. To most of 
the questions asked the petitioner upon the hearing before the référée 
relative to his dealings virith the bankrupt estate which he did an- 
swer, he returned only the stereotyped answer, "I don't remember." 
Such ansvvers do not conceal the falsehood they are intended to hide. 

The least that can be said of the conduct of this petitioner with 
référence to the money so received by him is that it was a bold and 
deliberate attempt to defraud his creditors of, and appropriate to his 
own use, at least $12,500 of the property of this bankrupt estate; and, 
while he cannot be punished in this proceeding for his reprehensible 
and dishonest conduct, he can and should be required to comply with 
the order of the court made in due course of the bankruptcy proceed- 
ings by confinement, if necessary, as for contempt until such order 
is complied with. 

If the petitioner is to be believed at ail, no one accompanied him on 
his trip to the coast and return. The référée made a most libéral al- 
lowance for the expenses of such trip and found that at the date of 
the order he still had in his possession or within easy reach at least 
$12,500 of this money, the property of the bankrupt estate, and or- 
dered that he turn this amount over to the trustée within 10 days. 

The order was right, and the pétition to revise is denied. 



UNITED STATES v. WABASII R. CO. 

(Circuit Court of Appeals, Eighth arcuit. October 25, 1910.) 

No. 3,352. 

(Syllalus hy the Court.) 

Oarbieks (§ 37*)— 28-HoiiR Law— Recovery op Penalty of Anotheb Oakrier 
No Défense. 

It Is no défense to a charge that a railroad eompany or a common car- 
rier In transiwrtlng animais has conflned them knowingly and wiUfuUy 
more than 28 hours wlthout unloading them. In violation of Act June 29, 
1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1907, p. 918 ; Supp. 1909, 

•For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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p. 1178), that another carrier that participated in the transportatlon of the 
same shipment was also guilty of a violation of the statute and bas for- 
feited and paid the penalty therefor. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 927; Dec. DIg. 

§ 37.*] 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

Action by the United States against the Wabash Raiiroad Company 
to recover a penalty for a violation of the 28-hour law. Judgment for 
défendant, and the United States brings error. Reversed and re- 
manded. 

Truman P. Young, Asst. U. S. Atty. (Charles A. Houts, U. S. Atty. 
on tac Drieij, tor trie United States. 

James L. Minois (Wells H. Blodgctt and N. S. Brown, of counsel), 
for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
REED, District Judge. 

SANBORN, Circuit Judge. Complaint is made because the court 
below overruled a demurrer to an answer which pleaded that the claim 
of the United States to recover of the Wabash Raiiroad Company the 
penalty denounced by the 28-hour law (Act June 29, 1906, c. 3594, 34 
Stat. 607 [U. S. Comp. St. Supp. 1907, p. 918; Supp. 1909, p. 1178]), 
for knowingly and willfully confîning cattle during their transporta- 
tion 21 hours without unloading them for rest, water, and feeding when 
it knew that they had already been so confined 16 hours by its Connect- 
ing carriers, was satisfied and barred by the fact that the United States 
had recovered and received a penalty from the St. Louis Merchants' 
Bridge Terminal Railway Company for its subséquent receipt from the 
défendant and confinement of thèse cattle about two hours while con- 
tinuing their transportatlon from the terminus of the defendant's raii- 
road in St. Louis to the national stockyards in Illinois. The case is 
conditioned by the material fact that the défendant received the cattle 
vvithin the 28-hour period andi confined them beyond that period, while 
the terminal company received them after that period had expired and 
confined them about 2 hours, but not beyond a second period of 28 
hours. An immaterial fact in the case is that the shipper had re- 
quested that the time of confinement be extended to 36 hours. As 
the défendant received the cattle when they had been confined but 
16 hours and kept them confined without unloading them until after 
the expiration of the 36 hours, this fact will not be further noticed, 
and the case will be treated as though the limit was 28 hours. 

The argument in support of the answer is that the transportation, 
the offense, and the penalty are each single, that the action to recov- 
er the penalty is a civil action, and that but a single penalty can be 
recovered for a confinement of a single shipment of cattle beyond 
the 28 hours, and that, as the penalty for this confinement has been 
collected of the terminal company, the claim of the government for 
the violation of the law has been fully satisfied, and no cause of action 

*For other cases see same topic & | numbep. In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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exists against the défendant. The briefs in this case contain much dis- 
cussipti'qf the question whethef 'this is a civil or a criminal action. 
The majority bf the court are of the opinion that it is a civil action on 
the authority of and for the: reasons stated in the opinions in Chi- 
cago, Burlington & Ouincy Railway Co. v. United States, 95 C. C. 
A. 642, 644, 645,- 170 Fed. 556, 558, 559, Hepner v. United States, 
213 U. S. 103, 29 Sup. et. 474, 53 U. Ed. 720, 27 L. R. A. (N. S.) 
739, and^United States v. Southern Pacific Co. (D. C.) 162 Fed. 412, 
and the cases there cited, while the writer is persuaded that while 
it is : civil in f orm it is criminal in its nature on the authority of and 
for the reasons stated in United States v. Shapleigh, 4 C. C. A. 237, 
241-245, 54 Fed. 126, 129-134, United States v. Illinois Central 
R. R. Co. (D. C.) 156 Fed. 182, and Atchison, Topeka & Santa Fé 
Ry. Co. V. United States, 96 C. C. A. 646, 648, 649, 172 Fed. 194, 
196, 197, 37 h. R. A. (N.'S.) 756, and the cases there cited. 

But is the cause of action for the penalty single so that but one 
penalty can be recovered for the confinement of a single shipment 
beyond the 28 hours although several Connecting carriers knowingly 
and willfuUy participated therein? The act of Congress reads: 

Section 1: 

"That no railroad • * * wliose road forms any part of a line of road 
over wtiich cattle * * * sàall be conveyed * * * shall confine the 
same in cars for a period longer than twenty-eight consécutive hours without 
unloading the same. * « * jq estimating such confinement * * * the 
time durihg whlch the animais havé heeu conflned without sueh rest, food or 
water on coiinectlng roads sliall he ineluded, it being the intent of this act 
to prohibit their continuous confinement beyond the period of twenty-eight 
hours. * * *" 

Section 3: 

"That any railroad * * * who lînowingly and wlllfully fails to comply 
With the provisions of the two precéding sections shail for every such f ailure 
be lialile for and forfeit and pay a penalty of not less than one hundred nor 
more than flye hundred dollars." 

The défendant failed to coi^riply with the first section of the act. 
It confined the cattle after a kriovvn confinement of 16 hours, 21 hours 
more, and thus violated the express prohibition of a confinement be- 
yond 28 hours and the declaréd purpose of the act. The statute 
clearly déclares that every railroad that thus fails to comply with the 
act shall forfeit and pay the peiialty. It does not provide that ail rail- 
rpads that in transporting a single shipment fail to comply with the 
act shall forfeit and pay this penalty, nor does it provide that every 
such railroad shall forfeit and pay the penalty except when some 
other railroad that participated in the shipment had already paid it. 
It reads that every railroad that violâtes the prohibition shall for- 
feit and pay a penalty. The interprétation of this act for which 
counsel for the company contend would violate two f amiliar rules : 
,When the language of a statute is unambiguous and its meaning is 
évident, it must be held to mean what it plainly expresses, and no 
room is left for construction. Swarts v. Siegel, 117 Fed. 13, 54 C. 
C. A. 399 ; Knox County v. Morton, 15 C. C. A. 671, 673, 68 Fed. 
787, 789; Railroad Company v. Sage, 17 C. C. A. 558, 565, 71 Fed. 



COPELAND V. MARTIN, 805 

40, 47. Where the législative department has created a rîght of ac- 
tion against a certain class of persons and made no exception, it is 
not the province of the courts to do so. Madden v. Lancaster Coun- 
ty, 65 Fed. 188, 195, 12 C. C. A. 566, 573 ; Lafayette County v. Won- 
derly, 92 Fed. 313, 316, 34 C. C. A. 360, 363. Our conclusion is 
that it is no défense to a charge that a railroad company or a com- 
mon carrier in transporting animais has confined them knowingly 
and willfully more than 38 hours without unloading them in violation 
of the act of June 29, 1906, that another carrier that participated 
in the transportation of the same shipment was also guilty of a vio- 
lation of the statute and has forfeited and paid the penalty therefor. 

It is unnecessary to a décision of this case to consider vvhether or 
not the terminal company, which confined thèse cattle 2 hours after 
they had been confined 36 hours, was guilty of any offense, and that 
question is dismissed. United States v. Union Stockyards Co. (C. 
C.) 162 Fed. 656. 561; United States v. Stockyards terminal Rail- 
way Co., 178 Fed. 19, 24, 101 C. C. A. 147; United States v. Stock- 
yards Terminal Railway Co. (C. C.) 172 Fed. 452; 25 Opinions of 
Attorneys General, 411; United States v. New York Central & K. 
R. R. Co. (C. C.) 156 Fed. 249; United States v. Northern Pacific 
Terminal Co. (United States Circuit Court, Oregon, December 21, 
1909) 181 Fed. 879. 

The judgment must be reversed, and the case must be remanded 
to the court below for further proceedings, and it is so ordered. 



COPKLAXD v. MARTIN, t 

ÏCircuIt Court of Appeals, Fifth Circuit November 2, 1910.) 

No. 2,056. 

BaNKEITPTCT (§ 116*) JuRISniCTION OF BANKEtrPTCT COTTBT — SUJIMAET PbO- 

CEEDiNGS Against Adveuse Claima.nt. 

Tlie holder of an assignnient of money due a bankrupt from a thlrd per- 
Bon at the date of the bankruptcy is an adverse claiiuant, and the bank- 
ruptcy court is without jurisdiction by a sunmiary proceeding to require 
hini, over hls objection, to submit his daim to tlîe money to such court 
(or décision. 
, [Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. § 116.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 a O. A. 313.] 

Pétition to Superintend and Revise from the District Court of 
the United States for the Northern District of Alabama. 

In the matter of Clifton Martin, bankrupt. Pétition by H. J. Cope- 
land to revise an order of the District Court. Order reversed. 

Wallace T. Ward, for petitioner. 
V. J. Nesbit, for respondent. 

Before PARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. , 

*For oth«r ca8«« aee aame topic & § ncmbiir In Dec. & Am. Dig». 1907 to daU, & Rep'r Indexe* 
t Rehearing denied November 23, 1310, 
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FARDEE, Circuit Judge. The transcript shows that on July 6, 
1909, the above named, Clifton Martin, was duly adjudicated a bank- 
rupt. Upon the adjudication of bankruptcy, the référée in bankruptcy, 
apparently of his own motion before any trustée elected or even any 
debts proved, issued a citation to the Alabama Great Southern Rail- 
road Company to appear before him to show cause why it should not 
pay into the registry of the court any and ail money due to the bank- 
rupt or show cause why it should not do so. 

In response to said order, said railroad company, by and through 
its agent, H. M. Pitts, made answer to the référée that it was in- 
debted to the bankrupt in the sum of $71.80, which it held under an 
assignment to one Hal J. Copeland. Thereupon said référée in bank- 
ruptcy, apparently without any suggestion from any source, issued a 
rule nisi to the above-named H. J. Copeland as follows : 

"In ttte District Court of the Uulted States for the Southern Division of the 

Northern District of Alabama. 

"In the Matter of Clifton Martin, Bankrupt. 

"In the above-entitled cause, it appearing to the court the pétition of the 
bankrupt set eut as assets of his estate the sum of $73.10 due to him for wages 
earned durlng the nionth prier to the flling of the pétition in bankruptcy ; and 
it further appearing to the court from the answer of the Alabama Great South- 
ern Railroad Company that at the tlme of the flling of said pétition in bank- 
ruptcy It was indebted to the said bankrupt in the sum of $73.10, which said 
sum of money is being held by the said railroad company on account of an 
alleged assignment of wages held by Hal J. Copeland; it is ordered, adjudged, 
and decreed that the said Hal J. Copeland be and appear before me at 2 
o'elock, .Tuly 22, 1909, at my office in the Government Building, Birmingham, 
Ala., and show cause, if any he bas, why he should not propound his claim to 
this fuud in this court of bankruptcy. Ordered that John Trimble may make 
service of this order by seuding or handing copy of same to H. 3. Copeland. 

"[Signed] Alex C. Birch, Référée In Bankruptcy." 

On said July 22, 1909, said H. J Copeland made a spécial appear- 
ance in answer to said rule nisi, objecting to the jurisdiction of the 
bankruptcy court to proceed against him summarily, and setting up 
the fact that he was the assignée of the money in the possession of 
said railroad company, and alleging that he had paidi a valuable con- 
sidération therefor. 

After hearing the évidence, said référée made an order requiring 
said Copeland to forthwith dismiss the said assignment proceeding 
against the said railroad! company, and propound any claim he had 
against said fund or the bankrupt in no other forum than in the bank- 
ruptcy court. Said référée further ordered that said Copeland be re- 
strained and enjoined from any attempt to collect the sum due by 
the bankrupt by filing or holding any assignment of future wages 
with the railroad company pending the final discharge of the bankrupt. 
Said référée further ordered said railroad company to forthwith pay 
into the registry of the court the sum of money answered due the 
bankrupt for his June wages, and pay to the bankrupt wages earned 
by him subséquent to his adjudication. Said order was dated August 
13, 1909. Within five days thereafter, said Copeland filed a pétition 
with said référée praying a review of the order and proceedings in 
said cause before the honorable District Judge, therein insisting that 
the référée was without jurisdiction to proceed summarily. 
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The said proceedings with a transcript of the évidence, and an opin- 
ion of the référée in bankruptcy, was by said référée certified to the 
district judge for a review. The certificate shows that the référée 
found the following to be f acts : 

"First. The référée finds that the bankrupt exeeuted the alleged assigniuent 
of wages dated May 14, 19()9, and niarked 'Accepted service, ila.v 1-t, 1!X)T,' 
the original of which instrument is trausniitted to the District JiKlge. 

"Second. The référée further finds that H. M. l'itts, as agent of the Aiuhaina 
Great Southern Railroad Company made tlie indorsement on said assignment, 
although his authority for so doing was not sufflciently shown on the liearing. 

"Third. The référée fnrther finds that the banl^rupt executed the alleged 
assigniuent dated June 15, 1909. 

"Fourth. The référée finds that the indorsement of the assignaient of June 
15, 1909, was made by H. M. Pitts, the garnishment clerk of the Alabaraa 
Great Southern Railroad Company, although his authority to make sueh In- 
dorsement is not clearly shown by the évidence. 

"Fifth. The référée further finds that on July 6, 1909, being the day of 
which he was adjudieated a bankrupt, the bankrupt had wages to the amount 
of $71.80 due him by the Alabania Great Southern Railroad Company. 

"Sixth. The référée further finds that on June 15, 1909, the Alabania Great 
Southern Railroad Company was indebted to the bankrupt in the suni of $19 

"Seventh. The référée further finds that between June 15, 1909, and July 
1. 1909, the bankrupt purehased groceries from the respondent amounting to 
.$20.35 ; and that he proeured the following sums of money froni the respond- 
ent subséquent to June 15th, namely, $30 on June 15th, $9 on June 29th, $2 
on July 2d, and $3 on July 6th. 

"Eighth. The référée further finds that on June 15, 1909, the bankrupt set- 
tled in full with the respondent and executed a new instrument to be the basis 
of future supplies and loans. 

"Ninth. The référée further finds that on May 14, 1909, and June 15. 1909, 
H. J. Oopeland was engaged in the business of lending money in Jefferson 
county ; and that he charged the bankrupt interest at the rate of 20 per cent, 
per month on ail loans of the sums of money advanced to the bankrupt undet 
the Instruments which purport to be assignmeuts of wages executed by the 
bankrupt on May 14th and June 15th in favor of the respondent; and that 
such instruments are vold under the local money lenders' act, in that the true 
rate of interest is not shown. and It does not appear therein that the instru- 
ment was glven to receive a loan, and because a copy of the instrument was 
not furnished the borrower, and because such instrument was not recorded 
in the probate office within five days of its exécution. 

"Tenth. The référée further finds that, in the course of his dealing with 
the bankrupt, which extended over the perlod of the past 18 months, the re- 
spondent would cash the pay check of the bankrupt, after the same had been 
indorsed by the bankrupt, to whom it was payable, and, after deducting tlie 
amount due for groceries and loans and the charges, profits, or interest on 
such loans, would turn over the balance, If any, to the bankrupt; and that 
sueh was his course of dealing with a large number of other railroad employés 
who traded with him. 

"Eleventh. The référée further finds that the respondent had no assignment 
of wages on the June time of the bankrupt ; the assignment of May 14th hav- 
ing been dlscharged by a settlement on June 15th, and the exécution of uew 
assignment covering the July wages on that day. 

"[Signed] Birch, Référée." 

On December 2, 1909, the matter was heard before the honorable 
district judge, and the pétition for the review of the above-named H. 
J'. Copeland was denied and dismissed with costs. On December 11, 
1909, said Copeland fîled with the district judge a pétition to super- 
intend and revise the order and decree rendered by the honorable 
district judge in this cause, and along therewith an assignment of er- 
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ror, complainedi of on such review. The cause cornes to this court 
on such pétition for review. 

There are 23 assignments of error. Eleven of them raise the ques- 
tion of the jurisdiction of the référée in bankruptcy and of the bank- 
ruptcy court to proceed summarily, and the others question rulings of 
fact and làw. If the court had jurisdiction, the finding on the facts 
by the référée may be conchisive on this pétition to review, and it 
therefore seems that the material question to be decided is that of ju- 
risdiction. 

According to the authorities, Copeland, having no property of the 
bankrupt in his possession, and having no claim against the bank- 
ruptcy estate and asking nothing f rom the bankruptcy court, but claim- 
ing money in the liands of tlie railroad company, to which he claims 
the right and title by assignment from the bankrupt, was an adverse 
claimant. The amount invoked cuts no figure. Copeland, being an 
adverse claimant to the money, is not amenable to the order of the 
référée that he appear before him on a day named and show cause 
"why he shouldl not propound his claim to the fund in this court of 
bankruptcy." The trustée in bankruptcy, if there be one, may for 
the benefit of the creditors, if any, bring a plenary suit, in a court 
of compétent jurisdiction, to contest said Copeland's right to said 
money. A recovery in such suit would be for the benefit of the cred- 
itors and not for that of the bankrupt. 

We notice that the Alabama Great Southern Railroad Company 
made no objection to the summary proceedings, and apparently does 
not object to the forthwith order of the référée to pay the bankrupt's 
wages earned before and after the adjudication into the registry of 
the court; but as Copeland's interests would be afïected by com- 
pliance with such order, and as the order goes further than a judg- 
merit for money, and was probably intended to be enforced by sum- 
mary proceedings, the whole order is objectionable as irregular and 
unwarrantedl. 

The decree of the lower court is reversed, and the case is remanded, 
with an order to dismiss the summary proceedings instituted in this 
cause. 



McNEIL V. McCORMACK. 

(Circuit Court of Appeals, Fifth Circuit. October 28, 1910.) 

No. 2,091. 

Bankbuptcy (§ 136*)- — Contempt Peoceedings Against Bankeupt— Dismis- 

SAL. 

The action of a District Court in disniissing a contempt proceeding 
agalhst a banl^rupt based on a certificate from the référée on the refusai 
of counsel for the trustée to file a written charge and his statement that 
he was unable to furnish évidence hcld not error. 

[Ed. Note. — For other cases, see Banliruptcj', Dec. Dig. § 136.*] 

Pétition for Revision of Proceeding of the District Court of the 
United States for the Southern District of Georgia, in Bankruptcy. 

•For other cases see saine toplc & § numbek in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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In the matter of Jesse McCormack, bankrupt. Pétition by W. D. 
McNeil, trustée, to revise order of tlie District Court. Pétition dienied. 

On the 31st of December, 190f!, Jesse McCormick was adjudged a bankrupt 
by the United States District Court for the Western Division of the Southern 
District of Georsia on bis voluntary pétition. The pétition was duly referred 
to a référée, and on the lOth day of .January, 1907, W. D. McNeil was elected 
trustée by the credltors, and duly qualifled. 

On .Tanuary 25, 1907, the trustée filed a pétition with the référée praylng 
that the banl;rupt be required to turn over to the trustée the suni of .$3,791.49 
alleged to be In hls possession and to be fraudulently wlthheld and concealed 
by the bankrupt, or in default thereof that the bankrupt be punished for a 
contempt of the orders of the court. An order was passed by the référée, re- 
quirlng the bankrupt to appear on the 2<Sth of .Tanuary, 1907, to show cause 
why the prayers of the pétition should not be granted. 

A denmrrer and ansi.ver were filed by the bankrupt, denying the allégations 
of the pétition. Testiniony was taken, and on February 26, 1907, the référée 
flled hls written findings of tact and conclusions of law, in which he found 
and held that the bankrupt hnd in hls possession, power, and control the suin 
of $1,8."55.41 in cash, and ad.iudged that he ])ay this sum to the trustée by 
March 5, 1907, and that, in event of hls failure so to do, such other proceedings 
as are usual in bankrnptcy cases be taken against him. 

The bankrupt on March 0, 1007, filed with the référée bis pétition for a re- 
view of the findings and order of the référée of Februar.y 20, 1907. On March 
8, 1907, the trustée filed a pétition with the référée praying that the référée 
certify to the judge of the District Court the disohedience of the bankrupt 
to the order of February 2G, 1907, and that he was In contempt of court, "In 
order that proceedings may be had against hlm as provlded in the acts of 
Congress relating to bankruptcy. The référée duly certified to the judge of 
the District Court the pétition for review with the entire proce'<<ding, includ- 
ing the évidence taken before him, and also certified the dis-obédience of said 
bankrupt of the order to pay over the said sum of .$1,80.5.41. The matter came 
on for hearing before the Honorable Eniory Speer, judge of the District Court, 
on May 11, 1907, and, the bankrupt not being présent in person, the court de- 
cllned to proceed with the hearing until the bankrupt should be prosent, and 
charges for contempt preferred. No order was taken by either party, and on 
December 7, 1908, the matter was again called for a hearing. and the bankrupt 
was again absent. The court deelined to pass on the pétition foi review and 
directed an attachment, and the banlvrupt, being brouglit Info court, gave bond 
for hls appearance when ordPred to again apyiear. The nratter was again 
called for a hearing on March 9, 1910, at which finie the bankruot was présent, 
and an oral motion was made by the attoruey for the bankrupt to dlsuiiss 
the entire proceedings, and a disclalmer declared l)y counsel for the trustée 
that they aslœd orally or otherwise any attachment for contempt. 

The court, after argument, passed the followlng order: "This case coming 
on to be heard on the pétition for review of the referee's flndlng, and on oral 
application of counsel for the trustée for a proceeding for contempt based 
thereon, and the court having ruled that the counsel for the trustée should, 
in conipliance with proper practiee, file a proceeding before the court, setting 
forth the alleged contem])ts of which they claini the bankrupt Is guilty, and 
glve him an opportunity to be heard thereon in the nature of an investigation 
de novo before the court eau adjudge him guilty of contempt and impose a 
penalty ui)on him, and counsel for the trustée declaring their inability to fur- 
nlsh the évidence to support such charges, but that they would be olaliged to 
rely only upon the reT)ort of the testimony taken ))efore the référée, and their 
inability to proceed, it Is so eonsldered, ordered, and adjudged that the pro- 
ceeding be dismlssed." 

Geo. S. Jones and M. P. Callaway, for petitioner. 
Wallace B. Pierce and W. T. Davidson, for respondent. 

Before PARDEE and SHEEBY, Circuit Judges, and TOULMIN, 
District Judge. 
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PER CURIAM. On the pétition of both bankrupt and trustée, and 
ynder the certificate of the référée, the entire proceedings, including 
the évidence taken before the référée relating to the orders andl find- 
ings of the référée on the original pétition of the trustée, were before 
the judge with full jurisdiction for such action as the case required. 

In the ruhng that counsel for the trustée should file a formai pro- 
ceeding setting forth the alleged contempts of the bankrupt and give 
him an opportunity to be heard thereon, nor in dismissing the pro- 
ceeding when counsel for trustée repudiated the attachment and de- 
clared their inability to furnish the évidence to support charges for 
contempt, do we find any réversible error. 

The pétition for revision is denied. 



AMERICAN BONDIXG CO. v. ALLISON. 

(Circuit Court of Appeuls, Flfth Circuit. No\-einber 3, 1910.) 

^Jo. 2,052. 

Bonds (g 124*) — Actions~Ple.\dino— Effect of Declaeation of Use. 

In an action by tlie clerk of the court, as payée, on a bond given for the 
beneflt of an estate in bankruptcy, It is Immaterial whether the recovery 
is for the beneflt of a receiver, as alleged in the déclaration, or some other 
person representiug the estate. 

[Kd. Note. — For other cases, see Bonds, Dec. Dig. § 124.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

Action by Charles J. Allison, for the use, etc., against the American 
Bonding Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Frank S. White and Frank S. White, Jr., for plaintiff in error. 
John L,ondon and Henry Fitts, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

PER CURIAM. The bond sued on was given and taken for the 
beneflt of the estate of C. M. Burkhalter & Co. in bankruptcy, and it 
is immaterial whether the use alleged in the déclaration was for the 
beneflt of Rogers, receiver, or some other person representing the es- 
tate. And see United States v. Abeel, 174 Fed, 12-19, 98 C. C. A. 50 ; 
Boston El. Ry. Co. v. Grâce & Hyde Co., 112 Fed. 284, 50 C. C. A. 239. 
We find no réversible error in the rulings on the pleadings. 

The évidence objected to on the trial was admissible, and tended to 
establish the plaintiff's demand. Under the évidence in the case, the 
court properly refused the instructions to the jury requested by the 
défendant below, and we find no réversible error in the peremptory in- 
struction given in favor of the plaintiff below. 

Judgment afiirmed. 

♦For other cases see same toplc & § numbeiî in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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BOSS MFG. CO. V. THOMAS, t 

(Circuit Court of Appeals, Eiglith Circuit. October 11, laiO.) 
No. 3,303. 

1. P..\TENTS (§ KVS») — Construction— PROCKEniNf!? i:^ Patent Offtce. 

Wheri an inventor seekins; .i pateut for a broad claim nriiuiesces In the 
rejection of tlie saiiie by the Patent Office and subst-tntes therefor a 
narrower one which Is allowed. sucb claim niust be cuiistrued with référ- 
ence to the rejected ciaim and the prior state of tlie art, and will not be 
KO interpretefl as to cnver eiUier wbat was rejected by the Patent Office 
or disoldsed by prior déviées. 

[lui. Note.— ï"or other cases, see Patents, Cent. Dlg. §§ 2431^, 244; Dec. 
Dig. § 1U8.*] 

2. Patents (§ 22*) — Invention— Substitution of Equivalents. 

ïhe use in a parentsd device of a s<,Tew to fasten together two parts 
Instead of a rivet used In prior devioes, for the pnrpose of maklng them 
more readily détachable, is but the substitution of a well-kuown mechan- 
ieal équivalent and does not amouut to invention. 

fEd. Note. — For other cases, see Patents, Cent. Dig. § 24; Dec. Dig. 
S 22.*] 

3. Patents (§ 3.5*) — Evidence or Invention— Utii.itt and Extent of Use. 

The fact that a patented article bas gone into exteiisive or gênerai use 
is évidence of its ntillty. and in doubtful enses may be considered as évi- 
dence of invention, but is not conclusive, and, where there is no invention, 
the extent of the use is Immaterial. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 39; Dec. Dig. § 
85.» 

Utllity, extent of use. and commercial snccess as évidence of invention, 
see note to Doig v. Morgan .Mach. Co., 59 C. C. A. C20.] 

4. Patents (§ 32S*)— Novelty— Coiîn-Huskeb. 

The VValter patent. No. G34,023, for a eorn-husUer, is vold for lack of 
patentable novelty. 

5. Patents (§ 328*) — Anticipation— Corn-Husker. 

The Walter patent, No. 810,098, for a corn-husker, claim 9, Is vold for 
anticipation. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Suit in equity by the Boss Manufacturing Company against Robert 
N. Thomas. Decree for défendant, and complainant appeals. Af- 
firmed. 

L. S. Bacon and C. C. Linthicnm, for appeHant. 

William Nevarre Cromwell, C. E. Doyle, and D. W. Higbee (C. A. 
Snow & Co., of counsel), for appellee. 

Before HOOK and ADAM S, Circuit Judges, and REED, District 
Judge. 

REED, District Judge. This suit was bronght by appellant to re- 
strain the alleged infringement by défendant of claims 1, 2, and 3 of 
patent No. 634,923, issued to Théo. P. Walter, October 17, 1809, and 
claim 9 of patent No. 810,098, issued to the same Théo. P. Walter, 

•For oiUer case* see same topie & i ndmbkk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Rehearing deuied December IB, 1910. 
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January 16, 1906, the application for which was filed March 28, 1905, 
both for improvements in corn-huskers. The défendant denied the 
infringement, alleged that both of the patents were anticipated by prior 
patents and devices set forth in the answer, and were lacking in pat- 
entable novelty and void. The Circuit Court dismissed the bill, and 
complainant appeals. 

In the spécification of the first patent, or patent No. 634,923, the 
patentée says: 

"The object of the présent Invention is to improve the construction of corn- 
huskers, and to provide a simple, inexpenslve, and efficient device adapted to 
fit the hand of the operator, and prevent the same from being crippled ; and 
a further objeet * * « ig to provide a corn-ihuslier having an adjustable 
hoolî adapted to be arranged in différent positions to suit the hand of the 
operator, and capable of làeing readily replaced when worn. The invention 
consists in the construction and novel combination and arrangement of parts 
hereinafter fuUy described, illustrated, and pointed eut in the claims hereto 
appended." 

Claim 1 of this patent is as f ollows : 

"A corn-husker provided in its body portion with a séries of openings, In 
comblnation with a husking-liook adapted to be fltted into any one of said 
openings, and retalning means for said hook. 

"2. A corn-husker comprlsing a body portion provided with a transverse 
séries of slots and an adjustable hook adapted to be arrangod in any of the 
slots and provided at its shank with an arru, extending in the opiwsite direc- 
tion from the engaging portion of the hook and secured to the inuer face of 
the said body portion, substantially as described. 

"3. A corn-husker comprlsing a body portion provided at intervais with 
slots, and a hook capable of adjustment on the body portion and provided at 
its shank with an arm extending through one of the slots and detachably se- 
cured to the inuer face of the body portion, substantially as described." 

The patentée at first claimed as his invention the adjustability of 
the hook upon the plate or body of the husker. This claim was re- 
jected by the Patent Office upon référence to a number of prior pat- 
ents. The patentée acquiesced in this rejection, canceled the origi- 
nal claim 1, slightly ainended claims 3 and 4, and presented two new 
claims, one of which is claim 1 of the patent as above quoted. The 
other is as f ollows: 

"2. A hand com^husking Implement having in comblnation therewith a 
husking-liook and meansi whereby the position of said hook may be shlfted 
from one point of the body of the implement to another." 

The Patent Office rejected this claim upon référence to the patent 
to Schmeltzer, No. 146,842, January 27, 1874, and said, that claim 1 
"may possibly be allowed upon its spécifie construction." The pat- 
entée then amended his new claim 2, by inserting the word "separable" 
before the words "husking-hook." The daim as so amended was 
again rejected upon référence to the Brown patent, No. 57,283, Au- 
gust 21, 1866; Schmeltzer, No. 146,842, January 27, 1874; Hagen, 
No. 259,683, June 20, 1882; Burton, No. 626,854, June 13, 1899. The 
patentée again acquiesced and presented claims 2 and 3 of the patent 
as finally allowed and as above set forth. It thus appears that the pat- 
entée acquiesced in the repeated rejection by the Patent Office of his 
original and amended claims for an adjustable hook upon the plate or 
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body of the husker, and accepted the narrower claims of the patent 
whicli are for the spécifie construction or method of attaching the 
hook to the body of the plate as described. It is settled by the repeated 
décisions of the Suprême Court and of this court that, when an in- 
venter seeking- a patent for a broad claim acqu' '^ces in a rejection of 
the same by the Patent Office and substitutes therefor a narrower one, 
he will not be heard to insist that the construction of the daim al- 
lowed shall inchide that which bas been rejected ; also, that a claim as 
allowed under such circumstances must be construed with référence 
to the rejected claims and the prior state of the art, and will not be so 
interpreted as to cover either what was rejected by the Patent Office 
or disclosed bv prior devices. Corbin Cabinet Lock Co. v. Eagle Lock 
Co., 150 U. s! 38-40, 14 Sup. Ct. 28, 37 L. Ed. 989; Computing Scale 
Co. V. Automatic Scale Co., 204 U. S. 609-617, 27 Sup. Ct. 307, 51 
L. Ed. 645; National Hollow B. B. Co. v. Interchangeable B. B. Co., 
106 Eed. 693-714, 45 C. C. A. 544 ; St. Louis Street Flushing Mach. 
Co. V. American Street Flushing Mach. Co., 156 Fed. 574-581, 84 C. 
C. A. 340. 

The patentée and the complainant as bis assignée are, therefore, 
each estopped from insisting that the patent as allowed covers the 
broad claim for a hook adjustable upon the body of the plate as was 
originally claimed. Each of the claims 1, 2, and 3, therefore, must be 
limited to the spécifie method of attaching the hook to the body ofthe 
husker by means of an arm or shank fitted into an opening or slotin 
the plate. Is it a patentable novelty to so attach the hook, or is it 
shown by the prior devices? The standard husker, a deviee not pat- 
ented, but which was put in évidence by. the défendant, is conelusively 
shown to hâve been in publie use since 1883, 15 years before the ap- 
plication for this patent was filed. That deviee is the same as that of 
this patent, unless the method or means of attaching its hoOk to the 
plate distinguishes it from the deviee of the patent. In referring to 
thèse two devices, the standard husker, and the husker of the patent, 
the eomplainant's expert said: 

"So far as the uiiderlying spirit or idea Involved in thèse two devices is 
eoncerned, I helieve it may be properly said that the différence between the 
two résides in the facts that tlie standard hnsker is a flxed and permanent 
structure while the ^V'alter liuslier is a détachable and adjustable stiaicture. 
Thus broadly considered it may fairly be said that this is the only ditt'erence." 

In the standard husker the hook is attached to the plate by means of 
a rivet, thus making it what the eomplainant's expert calls "a perma- 
nent structure," while in the husker of the patent an arm or shank is 
fitted into an opening or slot in the body of the plate and held in posi- 
tion by means of a serew or its équivalent, whereby it may be more 
readily detached and replaeed, or readjusted when it is necessary for 
any reason to do so. But we bave seen that the claim for an adjust- 
able hook was surrendered by the patentée, and for it he substituted 
and finally accepted in lieu thereof the narrower claim for the spécifie 
construction or method of attaching the hook to the plate as described. 
But admitting that the claims as finally allowed are for an adjustable 
hook upon the body of the plate "to meet the whim of the user." as 
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urged în behalf of complainant, the use of the screw or its équiva- 
lent as a means of attaching the hook to the plate instead of the rivet, 
whereby the hook may be the more readily detached and replaced 
when it may be necessary or désirable to do so, would readily suggest 
itself to any one skilled in the art of using or constructing such de- 
vices; and the extension of the lug of the standard husker through 
the plate, turning it in an opposite direction, and attaching it by means 
of the screw or its équivalent instead of the rivet, does not in our 
opinion arise to the dignity of invention. Richards v. Chase Elevator 
Co., 158 U. S. 299-302, 15 Sup. Ct. 831, 39 L. Ed. 991 ; Mast, Poos 
& Co. V. Stover Mfg. Co., 177 U. S. 485-493, 20 Sup. Ct. 708, 44 L. 
Ed. 856; Ross v. Dowden Mfg. Co., 157 Fed. 681-685, 85 C. C. A. 
449. 

It is a matter of common knowledge that the use of the screw, the 
nut and boit, and the rivet as a means of uniting, or attaching to- 
gether two or more pièces or parts of material, were well known, and 
the mechanical équivalents of each other, and so used long before the 
first Walter patent. Peters v. Hansen, 129 U. S. 541-550, 551, 9 Sup. 
Ct. 393, 32 L. Ed. 742. 

The complainant urges upon us the extensive use of the husker of 
the patent as claimed by him, as évidence of the patentability of that 
husker. In doubtful cases the fact that a patented article has gone 
into extensive or gênerai use is évidence of its utility; but that is by 
no means conclusive of its patentability. When there is no invention, 
the extent of the use is a matter of no importance. McClain v. Ort- 
mayer, 141 U. S. 419-429, 12 Sup. Ct. 76, 35 L. Ed. 800 ; Adams v. 
Bellaire Stamping Co., 141 U. S. 539-542, 12 Sup. Ct. 66, 35 L. Ed. 
849 ; Duer v. Corbin Cabinet Eock Co., 149 U. S. 216-223, 224, 13 
Sup. Ct. 850, 37 L. Ed. 707. 

The conclusion therefore is that the first Walter patent, or patent 
No. 634,923, is lacking in patentable novelty and void. 

Claim 9 of the second patent in suit, or patent No. 810,098, the ap- 
plication for which was filed March 28, 1905, is as foUows : 

"In a com-husker, the combination with a base member having an openin^?, 
of a husk«ngaglng member comprlslng a body portion that rests against the 
base member, said htisk-engaglng member having a longitudlnally-disposed 
offset retainlag-lug that projects beyond one end of the body portion and is 
luovable through the opening into and out of engagement witli the opposite 
side of the base member to that against which the body portion rests, and 
having at Its other end an outstanding hook that exteuds toward the end 
having the lug, and a holding (Jevlee Connecting the base member and the body 
iwrtlon between the retaining-lug and the hook." 

The distinguishing feature of this claim, as illustrated by the draw- 
ings of the patent, is a hook in combination with the plate or body of 
the husker, in which plate is a séries of openings or perforations so 
arranged in relation to each other as to permit of the positioning 
of the hook upon the plate at différent angles to the palm of the hand 
upon which the husker is to be used. If this combination of the per- 
forations, the plate, and the husking-hook has in it any élément of 
patentability, it is clearly shown in the prior huskers of Kees, Clark, 
and Rate, eâch of which the évidence shows beyond any doubt was 
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in public use more than two years prior to the filing of the application 
for this patent. 

It follows that the bill was rightly dismissed as to both patents. 

The decree of the Circuit Court is therefore affirmed. 

NOTE. — ïhe following Is the opinion of Smith McPherson, District Judge, 
in the court below: 

SMITH MePPIERSON, District Judge. This case is by a bill in equity to 
enjoin the alleged infringenieut of two certain letters patent, No. G34,923, 
dated October 17, 1899, and No. 810,098, dated .lanuary 16, 190C, the subject 
of whlch is "corn huskers," and for an accounting. The patentée was T. P. 
Walter, and complainant is the owner thereof, under whlch it manufactures 
the huskers at Kewanee, 111., and sells the same. Défendant is likewise a 
patentée for corn huskers, and manufactures the same at Shenandoah, lowa, 
and sells the same. The device of each is useful, and commercially is valu- 
able. 

The évidence shows, and without this It is a matter of common knowledge. 
and the courts wlU judlcially notice the fact, that corn-husking devices for 
use on the hand of a man hâve been in gênerai use for a great many years. 
A pièce of métal, bone, or hardvvood four to six inehes in length, with the out- 
ward end pointed, and the pièce strapped to the second flnger, for a great 
many years was, and still is, in gênerai use. A third of a eentury and more 
ago a seminmitten of leather came into use. This had a métal plate for the 
palm of the hand, on which vi-as a métal point, some of thèse points straight, 
and some of them hooked. This partial mitten was strapped to the haud. 
With such devices the operator could tear open the husk of the corn, and theu 
he would brealt the butt of the ear from the husk. By any of the devices he 
could husk more corn, and save his fingers from vi'ear, lacérations, and bruises. 
It is claimed that one operator would want the point near the center of his 
hand, another at the base of the thumb. another at the bail of the thumb. 
and another on the side near the small flnger. Again, It is claimed that the 
same operator part of the time would want the point at one place, and part 
of the time at another. As this point was riveted to the métal plate, two or 
n^ore operators could not couveniently nor desirably use the same device, 
and the operator who desired to change the point from one part of the hand 
to another was compelled to hâve two or more devices. But, instead of hav- 
ing two or more devices, why not one device, with this point easily and read- 
ily adjustable and ehangeable from one part of the hand to another part? 
This occurred to many. Theretofore it had been secured by rivets. To make 
the change, the rivet must l)e driven out, new holes punched, and a new rivet 
put in. This re<iuired a blacksmith or other mechanic, and it took time. Then 
the thought occurred, instead of having one hole or slot in the plate, why 
not several, and instead of using a rivet, why not use a screw, to be taken 
out and reinserted with a jackknife or screw-driver? 

This thought was carrled into experiment, and of course succeeded. Is 
this invention, because of greater utility than the wooden "shucking peg," or 
the plate with a fixed point for tearing open the husk ; or is it the work of 
a skilled mechanic without the exercise of inventive genius? That it is new 
and useful is true. Such, of course, is not the only test. It is a mère im- 
provement of that which was long in use. By making holes or slots in the 
palm of the hand plate to the mitten, a screv? instead of a rivet, the shucking 
peg can be pointed at différent angles, and worn at différent points. Chang- 
ing from a rivet to a screw or boit with a nut at one end is not Invention, 
and it is placing the mechanics of the country on a lov? plane to call it inven- 
tion. The argument of counsel is that It is new, and the mechanic had not 
brought it into being. That argument is of some weight, although it is made 
in ail cases as the last resort, when seeking to sustain patents for improve- 
ments. 

For a pioneer patent, not only is there a presumption in favor of its reg- 
ularity and valldlty, but full récognition is glven to its monopolistlc features, 
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and the broadest and nlost libéral construction deereed as to its clfiims. Ail 
thoughtful persons unité in indorsing thèse things. Mueh of our advance in 
the;arts and sciences bas beën by' reason of such a poliey, and it can falrly 
be said that the uniform holdings of the national apjiellate courts in "pioneer" 
patent cases, is greatly to the crédit, of our couutry. But it does not and it 
shduld net follow, by reason of the pres'umption in favor of the validity of a 
patent, that patents for every niere improvemeiit should be sustained, and 
oblige the public to pay tribute for monopolies which bave but llttle or no 
merit as inventions. Tbey hâve no considération to support them. Such im- 
provements are not covered by the constitutional provision. There is no valid 
contract to sustain such a monopoly? It is egotîsni and vanity to niadness 
(or such patentées to make daim to bave a standing in the fleld of the arts 
and sciences as inventors, and thàt such standing must be indorsed by the 
courts. To reverse the motion by the addition of a cogwheel, or the crossing 
of a belt, is the work of a skilled workman. To change the position, or give 
another direction to a part of' the mechanism by means of a screw or boit, 
instead of a nail or rivet, IS bbserved every day in every vocation, froni the 
cooipass in the hand of the carpenter, the transom over the door, or the 
changing of many appliances of eVeryday use. There is no invention in such. 
applianees. Such an improved corn husker was certain to follow, by the 
common work Of the average mechanic. 

The late Cirèuit Judge William K. Townsend, a most profound patent-law 
.iurlst, bas well fetated at page 396 of "Two Centuries Growth of American 
Law": "Accordingiy, it is now settled that the production of improvements 
reàSonably certain to hâve been" adopted in the development of a new branch 
of industry' opened up hf invention does not éntitle the producer to a monop- 
oly. The iPatènt Office, howeyer, bas geiiéràlly issued à patent to any one 
who produèedâ device not befôrè knqwn, unléss it was considered reasonably 
clear that snrfh dèvîfcé did not in^olvé inyeiition. Therefore, In flnding a rem- 
edy for thèeVils above stated, the courts hâve held in valid a large percentage 
of litigâted patetats. Tins doctrine of the iiecessity of patentable invention as 
Weir as liovelty 'bas cllanged the wliolé face of patent litigation. The ques- 
tloriis no lôrig&r, 'Is'it new?' silorie; but 'Is it such as would hâve occurred 
to a skilled inechanic wlthout 'the exercise of inventive genius?' The changes 
in the law bn'this subject make the Ustory of patent law in the "Dnited 
States." Althoùgh the foregolng is an eicerpt from one of a séries of lectures 
^By the fachlty of the -Yale TJaw Séhool, and not from an authoritative déci- 
sion by' an appellàte court, yet it can be stated to be the practice, and like- 
■\Vise the holdings Of courts which do speak with anthority. 
""Thé'ViëWs of this court are that both of the patents in suit, as weil as the 
patent of thë défendant urged'as a défense, are tnvalid by reason of the lack 
' of inventioJli Th'e case of National HolloW Brake Beam Company v. Inter- 
''éhsiiigeable Company (8th Circuit) lOG Fed. 707, 45 C. C. A. 544, is relied on 
by the tiompla:inant. But that case is not in point. The patent in that case 
■was for an improvemènt, and was not a pioneer? But there was a universal 
deriiand for thé improvemènt. For the corn husker there is but a limited 
déinand. For a suitable car brake lieam there was a demand by the master 
mechanics of the entire country. Repeated efforts were made to solve the 
proposition, ail resulting in faiîures until the patentée solved it. 
' 2. It would bo idle to clalm that a métal husking point attached to the 
under part of the hand by straps and plates is patentable, and such claim is 
not made by complalnant; but it is contended that, because such métal point 
is readily changed' aiid readlly adjusted, such device is patentable. A great 
many métal point eom huskers bave been covered by patents, many of them, 
however, not adjustable points, and are only of value as to the history and 
State of the art. Some of them are the Brown patent, 57,283, issued in 1866; 
the Hindman, 61,428, Issued in 1867; the Hazen, 230,683; the Ludwig, 348,- 
528; the Decker,' 357,523 ; and there are others. Eut there were adjustable 
point huskers issued prier to coniplainant's, one or two of which were over- 
looked without doubt by the Patent; Office when complainant's patents were 
issued. The Rife patent, 608,476, issued May 24, 1898, is an adjustable one, 
although not perfectly so. The Schmeltzer, 146,842, issued in 1874, is an ad- 
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justable and eliangeable point. By reason of such patents, complainant's 

contention is without merit. 

3. The husking point of complainant's is adjustable and changeable by rea- 
son of slots ; defendant's by 3-eason of lioles. If complainant bas valid pat- 
ents, such patents not being pioneer, but for a mère convenienee or improve- 
ment, they mnst be given validlty by tiie most rigid construction only ; and 
the fact the complainant adjusts the heel to its point, as well as the center, 
by meaus of slots, while the défendant does the same thlng by nieans of per- 
forations, or holes, does not make a case of infringement, by reason of sup- 
posed équivalents. Ross v. Dowden (8th Circuit) 157 Fed. CSl, 85 0. 0. A. 
449. 

There will be a decree for the défendant. 



LBATHBR GRILLE & DRAPERT CO. v. CHRISTOPHERSON et al. 

(Circuit Court of Appeals, Ninth Circuit. October 27, 1910.) 

No. 1,750. 

1. Patents (§ 202*) — Assignment— Effect as Estoppel. 

An assigner of a patent Is not estopped to deny its infringement by a 
. later invention of bis own, nor to Invoke the prior art for the purpose of 
showing that no infringement lu fact exists. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 2S1-289; Dec. 
Dlg. i 202.*] 

2. Patents (§ 328*) — Infringemext— Ornamental Giîiixe Work. 

ïhe Chrlstopherson and GUlespie patent, No. 091, .598, for a device for 
forming ornamental structures, such as grilles, etc., out of leather, felt. 
or other flexible materlals, construed, and held not Infringed by the device 
of the Chrlstopherson patent, No. 706,595, for an iuiprovenient in the same 
art. 

Appea] from the Circuit Court of the United States for the North- 
ern District of California. 

Suit in equity by the Leather Grille & Drapery Company against 
lyouis B. Christopherson and Oscar M. Walton, individually and as 
copartners under the name of Christopherson & Walton Company. 
Decree for défendants, and complainant appeals. Affirmed. 

Thls is an appeal by the complainant lu the court below from a .decree dis- 
mlssing its blll, whereln It sought an injunctlou and an accountlng for dam- 
ages against the défendants, appellees, for the alleged infringement of letters 
patent for an improvement in devlces for foruilug ornamental structures such 
as grilles, portières, etc., out of leather, felt, and other flexible materlals. The 
patent, whlch is nunibered 691,598, was Issued to the défendant Louis B. 
Chrlstopherson and one M. 51. GUlespie on January 21, 1902, and covers a de- 
vice or process whlch is therein deseribed as conslstlng "of a flexible materlal 
having sllts or interspaces made lengthwise of the strlps, said strlps being 
opened out, so that the length is essentially transverse to the préviens direc- 
tion and the folding of the edges and Connecting them wlth Intermedlate 
unions, so that any desired ornamental forms may be bullt up from thèse 
unlts." 

The claims of the patent invoked as being infrluged are 1, 3, and 7, and are 
thus stated in the patent: 

"1. A device for the formation of ornamental structures comprising a strip 
of flexible material slit longitudlnally and having the sides stretched trans- 
versely of the strip, and means independent of said strip for uniting the trans- 
verse sides formed by the slits." 

•For other cases see same topic & § number m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
182 F.— 52 
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"3. A devlce for the formation of omamental structures, Including a séries 
of flexible strlps havlng longitudinal sUts, sald strlps having tlieir sides stretch- 
ed transversely, and unions or connections to whlch the sldes of the strlps 
are secured to insure a permanent form of the completed structure." 

"7. Flexible strlps havlng Unes of sllts, sald strlps havlng thelr sldes ex- 
panded transversely, and unions or connections by whlch the sides of sald 
strlps are connected, and the forms or ornamentation shaped and determined." 

An illustration of the forms of the devlce in différent stages of the process 
as disclosed lu the patent Is presented in the drawings hère inserted: 



M^.3. 



J^.7. 



Mff.2 





Fig. î, the prlmary form. Is a vlew of a strip of materlal having the slits 
niade in It, but bef ore stretching or expansion ; Flg. 2 Is the same strlp ex- 
tended laterally by stretching; Fig. 3 shows the manner of attachlng the 
strlps to the unions ; and Fig. 4 Is a portion of a grille with différent forms of 
unions. 

Prier to the date of the alleged infringement the grantees of the patent 
transf erred and asslgned ail thelr interest In and rlghts thereunder to the com- 
plainant and appellant ; and at the tlme of the acts complalned of the latter 
was engagea In manufacturlng and selling to the public omamental structures 
in accordance with Its privilège. 

Subsequently to thls assignment the défendant Chrlstopherson applied for 
and was granted patent numbered 766,595, Issued on August 2, 1904, covering 
an improvement in the same art, and wherein his invention Is thus described: 

"The objects of my Invention are, first, to expand the materlal as much as 
possible, both in its own plane and transversely thereto ; secondly. to produce 
as gréa t a variety as possible of curves and of surfaces of curvature ; thlrdly, 
to provide a construction whlch shall be strong and durable, and therefore of 
especial value for materlal not adapted to wlthstand heavy strains, as thln 
leather or fabrlcs woven ; fourthly, to provide a construction whereby from 
the plane blank a design of double curvature may be produced, showlng from 
the front eomparatively few raw edges, thereby renderlng it adaptable for 
woven fabrlcs, as sllk or cloth; flfthly, from such plane blanli to provide a 
design of double curvature in whlch the pattern of the unit shall be broad 
and striliiug in appoarance when vle^^ed at a distance. 

"In the accompanylng drawings, Flg. 1 Is a front élévation of a pièce of 
grillevvork constructed in accordance with my invention. Fig. 2 Is a blank 
from which one of the units of the grillework Is formed. Fig. 3 is a section of 
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the line A, A, of Fig. 1. Fig. 4 la a section on the Une B, B, of Fig. 1. Flg. 
5 Is a view of a blank illustratlng my invention in its siniplest form. Fig. 6 
Is a side view of the unit formed therefrom without ttie side twist. Fig. 7 
is a slmllar view of tlie unit formed therefrom with the side twist, as in the 
main illustration of my invention in Fig. 1. Fig. 8 is a view of a blank slight- 
ly niodlfled from Flg. 5." 

The following are the drawlngs thus descrlbed: 



ng.i. 




16- 




J7- 



-17' 
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Eeferring to thèse drawings the patent further states: 

"The blank is formed into the unit, as follows: It is flrst folded down at 
rlght angles at the ends, 2, in the direction of the main axis of the blank, but 
for a short distance only from sald ends, the intermedlate portion, 11, belng 
by sald folds sllghtly eurved transversely of sald main axis, as shown in Figs. 
3 and 4. The free end of eaeh strlp, 6, is then glven a double curvature. 
Flrst it Is bent back toward the attaehed end of the strlp, or about an axis in 
the plane of the strlp, but transverse to Its gênerai direction. Then sald bent 
end is twlsted about an axis parallel to sald gênerai direction, so as to bring 
the under surface of the strlp, whleh was brought uppermost by the first 
bend, agalnst the adjacent slde of the folded end of the main portion of the 
blank. The ends of the strips belng now In juxtaposition wlth the folded ends 
of the main portion, said blank has now been folded to form a unit for orna- 
mental purposes. Sald ends of the main portion, together wlth the free ends 
of the strips adjacent thereto, are seciired by any sultable unions." 

The clalms of the patent are in keeping wlth this description. 

It is In practlclng the art under thls latter patent that the alleged Infringe- 
ment is elalmed to arise ; it belng adniitted that for some tlmn prlor to and at 
the time of the flling of the bill the défendants were mànufacturlng and sell- 
iug ornaniental grilles substantlally as lUustrated in Flg. 1 last above dis- 
played. 

Frederick S. Lyon, for appellant. 
Stacy W. Gibbs, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

VAN FLEET, District Judge (after stating the facts as above). 
The appeal présents but one substantive question for considération, 
and that is whether the device of patent 766,595 is an infringement 
of the appellant's patent ; the question being purely one of construc- 
tion. 

Li the solution of that question no material aid is afforded by re- 
garding the somewhat refined and purely superficial features of sim- 
ilarity pointed out by the complainant's expert as existing between 
the devices of the two patents, and urged upon our attention in ap- 
pellant's brief, since in our judgment they do not inhere in the es- 
sence of either patent, and are therefore not controUing in their con- 
struction. It is largely, if not wholly, immaterial, for instance, that 
both devices or processes involve, as a primary step or factor, the 
use of flexible strips or pièces of like material, or that both involve 
the use of slits, longitudinal or otherwise, in the prepared material, or 
that in both the use of the same or similar unions or connections is 
employed in uniting the différent units of the ornamental structures 
produced thereunder. No novelty exists in either patent as to any 
one of thèse features; and they do not, either singly or togeth^, 
affect in the slightest their construction. 

The real inquiry is as to the controlling principle in each patent 
hy which the device or process described therein is accomplished, and 
whether that principle is the same in both. Construing the claims of 
complainant's patent in the light of its spécifications and the accom- 
panying illustration of its device, we think it at once apparent that 
the essential principle there found is the employment of tension in 
separating and opening out the slotted material for the desired pur- 
pose, and that without this élément the device or process would en- 
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tirely fail of its object. That this is clearly disclosed in the patent 
and understood by the inventer is apparent. It is thus stated in the 
spécifications : 

"Tbe feature of the construction is tlie apenlng eut transversely of ttie flexi- 
ble slotteil or separalile iiiaterial, whicli is retained in its open and separated 
form by rc.son of the peculiar manner of Connecting the sides transversely to 
the length of the slits or openings." 

In claim 1 the essential language is : 

"Having the sides stretched transversely of the strip, and means independ- 
ent of sald strip for uniting the transverse sides formed by the slits." 

In claim 3 the samc language is found; and in claim 7 it is stated 
as: 

"Having their sides expanded transversely, and unions or connections hy 
which the sides of said strips are connected and the fomis or ornamentatlon 
shaped and determined." 

It is thus made obvions that without the employment of latéral ten- 
sion, as described, the process of appellant's patent cotdd not be ac- 
complished ; that, but for some artifîcial means for retaining the ma- 
terial at tension, no ornamental structure such as there described could 
be formed ; and that, at once tension is removed, the entire structure, 
so far as its ornamental features are concerned, must collapse and 
the process fail. 

As this is the life of the patent, minor détails may be ignored. 

Turning to défendants' patent, we find an entire absence of any 
such feature; but the employment of an essentially différent method 
of construction. No tension is required or employed. As aptly stat- 
ed in this regard by the learned judge in the court below : 

"No such principle inheres in the défendants' device; in it there is no ex- 
ternal or tensile strain. The sides of the slits are not attached to unions to 
glve the structure form or to keep it expanded. Such expansion as obtains is 
due to torsion alone. The space between each pair of unions is occupied by 
solid or uncut nuiterial. Theoretically, there is no stretching at ail, and 
practieally the only expansion is that due to the nature of the uiaterial used. 
There is no stretching of a slit or opening in a direction transverse to its 
length, other than that due to the torslonal strain." 

As disclosed by the drawiugs and description in défendants' patent, 
the opening out of the ornamental figures in the eut material is ac- 
complished solely by a folding and twisting of the separated tongues 
or laps ; a process which no more resembles that employed in the 
device of appellant's patent than does the completed structure of the 
one resemble that of the other. Indeed, the only real similarity be- 
tween the two would seem to lie in the fact that both processes per- 
tain to the same art, may be produced from the same material, and 
with like instruments. * 

As to the question of estoppel urged against the défendant Chris- 
topherson and bis codefendant, growing out of the assignment by 
the former of the patent in suit, the appellant was awarded by the 
rulings of the Circuit Court the full measure of protection afforded 
by that doctrine. The court ruled that Christopherson by his as- 
signment was to be regarded as representing that the patent was 
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what it purported to be, was valid in accordance with its terms, that 
it was to be fairly construed, aild that the prior art could not be in- 
voked to lirait its claims. This is the length to which the rule may 
be properly carried. Siemens-Halske Elect. Co. v. Duncan Elect. 
Mfg. Co. et al., 143 Fed. 157, 73 C. C. A. 375. It has never been 
held to estop an assigner from thereafter employing his genius in 
a new field of the same art, nor to deny him the fruits of such effort. 
It does not preclude him from denying infringement, nor of invok- 
ing the prior art for the purpose of showing that no infringement in 
fact exists. As stated by Judge Lurton, for the Circuit Court of Ap- 
peals of the Sixth Circuit, in Noonan v. Chester Park Athletic Club 
Co., 99 Fed. 90, 39 C. C. A. 426 : 

"But this estoppel, for manlfest reasons, does not prevent Um from deny- 
ing infringement. To détermine such an issue, it is admissible to show the 
State of the art Involved, that the court may see what the thing was which 
was assigned, and thus détermine the primary or secondary character of the 
patent assigned, and the extent to which the doctrine of équivalents may be 
invoked against an Infringer. The court wlll not assume against an apsi^uor. 
and in favor of his assignée, anythlng more than that the Invention presented 
a sufficlent degree of utility and novelty to justify the issuance of the patent 
assigned, and will apply to the patent the same rule of construction, with this 
limitation, which would be applicable between the patentée and a stranger." 

We take this to be a correct limitation of the rule. From thèse con- 
sidérations we are satisfied that the Circuit Court was right in holding 
that there was no infringement; and accordingly its decree dismiss- 
ing the bill should be affirmed. 

It is so ordered. 



VICrrOR TALKING MACIT. CO. v. DTTPLEX PIIONOGRAPII CO. 

(Circuit Court of Appeals. Si.xth Circuit. October 15, 1910.) 

No. 2,036. 

1. Patents (§ 328*) — Infringement— Talking Machines. 

In the Conn patent. No. 624,301, for an improvement in graphophones, 
claims 7 and S, the only feature of novelty is the employment of a double 
bell, as distinguished from a single bell, in supporting relation with the 
Sound box, and in view of the prior art the patent must be limited to a 
construction in which the two horns are blended or united at thelr dis- 
charge ends. As so construed, such 'patent Is not infringed by the devlce 
of the HIU patent. No. 773,740, in which two separate horns are used. 

2. Patents (§ 157*)— "Bell." 

The term "bell" used in a patent for a graphophone means the amplify- 
iug horn used In sound-reproducing machinery. 
[Ed. Note.— For other cases, see Patents, Dec. Dig. § 157.*] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

Suit in equity by the Victor Talking Machine Company against 
the Duplex Phonograph Company. Decree for défendant, and com- 
plainant appeals. Affirmed. 

The following is the opinion of Knappen, District Judge, in the 
trial court. 

•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This suit is for the infringement of United States patent to Oonn, No. 624,- 
301, May 2, 1889, vvhich lias been assigned to complainant The only claims 
sued iipon are numbers 7 and 8, which are as follows: 

"7. In a graphophone, a double bell, a sound box connected to and earried 
by the inner ends of said bell. 

"8. In a graphophone, the eombinatîon with a double bell, of a sound box 
entirely supported and earried by the bell, thereby Connecting the inner ends 
of said bell." 

By the terin "bell" is meant the famlliar amplifylng horn now generally 
used In sound-reproducing machines. The éléments of the claims in question 
are thus seen to be: (1) a "double bell"; (2) a sound box connected to the 
sniall ends of the "double bell" ; and (.S) a carrying of the sound box by the 
bell. The sound box is described as containing a diaphragni "with sound- 
chatnbers on both sides of It which recel ve vibrations," by the simultaneous 
delivery of which froni both sldes of the diaphragm "the quality and quantity 
of the produced tones are magnified twofold." 




With respect to the amplifylng bell the inventor says his object is to pro- 
vide a spécial form "whereby the sound is delivered from opposite sides of the 
■diaphragm to the best advantage ; this object being obtalned by employing 
either a double or single bell, through which the sound is blended or delivered 
in combined or unitary volume." The inventor further says that "thèse bells 
are preferably united or blended at their discharge ends or are otherwlse jux- 
tapose, so as to make them discharge uniformly and in a single volume of two- 
fold force the vibrations produced by the opposite sides of the diaphragm. 
This bell, however, need not necessarily be made double, as shown lu Flg. 3. 
The Sound waves from the two sides of the diaphragm can as well be con- 
nected into a single bell (shown in Fig. 8) by employing sultable connections, 
and the resuit will be fully as satisfactory so far as an added volume of tone 
from the use of the two sides of the diaphragm Is concerned." In the Flg. ii 
referred to the bells are shown blended at their discharge ends. 

As described and illustrated in the patent spécifications, the bell is, by 
means of cross-brace and supporting arm swiveled thereto, socketed to and 
clamped upon a post of the feeding mechanism, with force sufflclent to impose 
upon the stylus only the uecessary weight to cause it to take properly into the 
grooves of the record. The defendant's machine difters from the structure 
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described and illustrated in tbe patent In three respects: First, it eniploys a 
double Sound box, viz., two separate dlaphragms actuated by a single stylus ; 
second, the two horns or bells not only are nowhere united, but flare apart at 
an angle of fi-om 15 to 20 degrees ; and, third, the feed belng f rom the record, 
the bells are supported by brace swiveied upon bracket attacbed to the cab- 
inet, tbe equilibrlum being so adjusted tliat the stylus enters by force of grav- 
ity into and is earried by the record groove. The defendant's machine îs 
clalmed by it to be niauufactured, as respects the two horn feature, uuder 
United States patent to Hill, No. 773,740, Nov. 1, ]!X)4. Its double sound box 
is clalmed to be the resuit of independent experlment. The record does not 
disclose that either the patentée or complainant has ever niade a machine em- 
bodying the double horn construction of the patent in suit, or any double horn 
construction ; or that any double horn construction such as made by défend- 
ant was ever put eut by any one until it was put upon the market by défend- 
ant in the year 1906, seven years after the patent in suit was issued. The 
défenses are: First, that the patent in suit is anticlpated by the structures 
of the prior art; and, second, noninfringement. 

The patents relied upon as disclosing the prior art are British patent to 
Edison, No. 1,644, April 24, 1878; United States patent to Hall, No. 219.939, 
September 23, 1879 ; Bell & Tainter patent, No. 341,214. May 4, 18SG ; Suess 
patent. No. 427,279. May 6, 1S90; Berliner patent. No. 534,543, February 19, 
1895 ; Bettini patent. No. 618,390, January 31, 1899 ; British patent to Lake, 
No. 8,788, May 8, 1897. It is not contended that any of thèse patents fully 
anticipate the patent in suit. The spécifie contention In this regard is that, 
in View of the prior art as disclosed by thèse patents, there is no invention in 
the clalms in suit 

Fig. 49 of the Edison patent and the description relating thereto disclose a 
structure containing two dlaphragms, with two trumpet-shaped ends dischai'g- 
ing Sound jn opposite directions. The Hall patent discloses a structure re- 
producing sound froni both sides of a single diaphragm, with provision for 
condueting sound waves from two parallel mouths in the same direction. In 
my opinion, the funnel-shaped discharges of the Edison patent and the sound- 
emitting mouths of the Hall structure are the prototypes and the practical 
équivalent of the horn or bell of the patent hi suit. In the structure disclosed 
by the Bell & Tainter patent a sound box, mounted substantially as in defend- 
ant's machine, is earried by a sound conveyor. In the Suess, Berliner, Bet- 
tini, and Lake patents the horn or bell forms part of the means for carryiug 
the Sound box. Neither of the five last-mamed patents relates to a double bell 
construction. It was tlius not new at the date of the alleged invention of the 
patent in suit to employ two amplifying borna instead of one. Nor was it new 
to hâve the sound box earried by the horn. Nor was the use of a sound box 
connected with two horns new. In my opinion, the only novelty of the claims 
of the patent in suit is the employment of a double bell, as distinguished from 
a single bell, in supporting relation with the sound box. Does this feature 
involve patentable invention? 

It is doubtful if the patent in suit should be construed as inteuded to cover 
the use of two entirely independent and separate horns constructed and re- 
lated as are defendant's, for while neither claims nor spécifications of the pat- 
ent in suit require, in terms, an actual uniting of the bells at their discharge 
ends, it is évident that there must be a suhstantial union acconiplished in 
some way, as otherwise the sound is not and cannot be "blended or dellvered 
in a combined or unitary volume." It is noticeable that In both claims in sait 
the "double bell" is nowhere referred to as two bells, but as a bell. But, if 
the patent is to be so construed as to cover the use of two entirely separate 
and Independent horns constructed and related as are defendant's the patent 
claims in question are, in my opinion, void for lack of invention. In other 
words, it Is not invention, in my judgment, to support the sound box by two 
horns rather than by one. If, however, the patent is to be construed as re- 
quiring that the two horns be so constructed and related to each other as that 
the Sound Is "blended and dellvered in combined or unitary volume" (and 
passing the question of its valldity under such construction), it is clear, to my 
mind, that defendant's structure does not infringe. It requires but the sim- 
plest experiment (by way of llstenlng in différent locations near the discharge 
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ends of the homs) to demonstrate that the two homs discharge each a sep- 
arate and independent volume of sound, which Indeed (by reason of différences 
in the two diaphragma or otherwise) need not of necessity be exactly identical 
in quality. 

In reaching this conclusion upon the valldlty of complainant's patent, and 
upon the question of infringement, I hâve not found It necessary to détermine 
whether defendant's use of two diaphragms distinguishes its structure from 
that of the patent. 

In enumeratlng and discussing the éléments of the claims in suit, I hâve 
not overlooked the fact that clalm 8 differs from clajm 7 in describiag the 
Sound box "as entirely supported and carried by the bell." nor defendant's 
contention that neither in the device of the patent nor in defendant's structure 
Is the Sound box so entirely supported and carried. In each structure, how- 
ever, the sound box Is supported and carried by the bell to practically the 
same extent; and complainant's contention that the claim, taken In connection 
with the description in the spécifications, covers such extent of support Is not 
without apparent force. In view of the conclusion otherwise reached with 
respect to the questions of validity and infringement, the différence in the 
respect just referred to, between claims 7 and 8, is not controlling, and no 
décision is ma de as to the effect thereof. 

For the reasons stated, the bill should, in my opinion, be dismissed. 

Horace Pettit, for appellant. 
F. L. Chappell, for appellee. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
COCHRAN, District Judge. 

PER CURIAM. The decree of the Circuit Court is aiBrmed upon 
the grounds stated in the opinion of Judge Knappen in that court, 
which is approved. 



MORSE CHAIN CO. v. LINK BELT CO. 
(Circuit Court, S. D. New York. October 31, 1910.) 

1. Patents (§ 141*) — Reissues — Identttt of Invention. 

A reissue patent cannot be issued for an invention other than the one 
actually described In the original patent. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 206-213; Dec. 
Dig. § 141.*] 

2. Patents (§ 328*) — Reissues — Idbntitt of Invention — Chain Driving 

Gear. 

The Morse reissue patent No. 12,844 (original No. 757,762), for a chaln- 
driving gear for transmission of power, is void as not belng for the same 
invention as the original patent, which was clearly limited to a two-part 
pintle. 

In Equity. Suit by the Morse Chain Company against the Link Belt 
Company. Decree for défendant. 

J. Edgar Bull and Paul Synnestvedt, for complainant. 
Charles Howson, for défendant. 

HAND, District Judge. In this suit the complainant should siicceed 
I believe on every point raised except one, though that is unfortunately 
for him fatal to his success. This objection is that the reissue is not 
for "the same invention" as the original patent. 

*For other cases see same toplc &. § humbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Morse's papers upon reissue on their face show ground enough for 
the commissioner to hold that he had originally conceived his invention 
in broader terms than merely as a two-part pintle. The issue before 
the commissioner was what was, in fact, Morse's actual intention when 
the papers were drawn, and upon the record there was some évidence 
that his intention included a three-part pintle. Upon that issue the 
commissioner's décision became final and conclusive, and it is not now 
open to review by me. Seymour v. Osborne, 11 Wall. 516, 20 L-. Ed. 33 ; 
Russell V. Dodge, 93 U. S. 460, 33 L. Ed. 973 ; Topliff v. Topliff, 145 U. 
S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658. Therefore I shall assume that 
Morse's first patent failed to set forth adequately the original invention 
as he conceived it, and that this mistake arose from such inadvertence, 
accident, or mistake in reducing his intention to writing as a court of 
equity will relieve. Miller v. Brass Co., 104 U. S. 350, 36 L. Ed. 783. 
This would be enough to justify the reissue, provided that the invention 
actually described in the original. patent was the same as that dçscribed 
in the reissue, but not otherwise. Corbin Cabinet Lock Co. v. Eagle 
Lock Co., 150 U. S. 38, 14 Sup. Ct. 28, 37 L. Ed. 989 ; Dunham v. Den- 
ison Mfg. Co., 154 U. S. 103, 14 Sup. Ct. 986, 38 L. Ed. 924. The suit 
in the Seventh Circuit conclusively determined that the original patent 
did not describe an invention which included the defendant's structure. 
If, in fact, it did adequately describe some invention, there seems no 
escape from the conclusion that the invention which it did describe was 
not the same as the invention which Morse had in mind. No one can 
seriously urge that the original patent did not in fact completely de- 
scribe a two-part pintle. That was the invention shown in the original 
patent, and that, it bas been held, was not the invention which the de- 
fendant is using. 

The only possible question, therefore, is whether there is enough in- 
dication in the patent itself to show that Morse was trying, though 
unsuccessfully, to express the idea of a pintle of more than two parts. 
If so, then the invention thus partially and imperfectly described be- 
came fully described in the reissue and there was no departure. How- 
ever, unless that idea is to be found somewhere in the original patent, 
I cannot say that the reissue, which is clearly broader, is for the same 
invention as the original. Now, the fact is that the original patent was 
singularly express in its limitation to pintles of two parts. At the very 
outset the patentée so characterizes his invention, when he says : 

"This Invention relates to an Iniprovement In drlvlng chains for gênerai 
power transmission and partlciilarly to chains of this class, wherein the pin- 
tle consists of two parts bearlng upon one another throughout thelr length." 

There is throughout the spécification no indefiniteness of expression, 
but the pintle is referred to uniformly as a two-part pintle just as it 
is shown in the drawings. It is only in the claims that the least sug- 
gestion of ambiguity can be found. Claims 1, 2, 3, 10, and 11 refer to 
pintles "formed of separate parts," and this might be thought to give 
color to the contention that the invention covered was for a pintle of 
more than two parts. However, the context of the phrase, "pintles 
formed in separate parts," in claims 1, 3, 3, and 11, remove any possi- 
ble ambiguity, and show that in those cases at least the patentée has 
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in mind only the two-part pintle. Thus, in claini 1 the words which 
follow this phrase are as follows : 

"Of which one part engages vvith the plates of one llnk only and bears upon 
the other part of the pintle." 

The contrast between the words, "one part" and the "other part," 
particularly as the two parts bear upon each other, shows that only two 
could hâve been intended. In claims 2 and 3 the words are, "Pintles 
f orraed in separate parts adapted to turn one upon the other," and later 
on they are spoken of as "both parts of the pintles." Claim 11 closes 
with the words, "one part of each pintle and to allow free movement 
of the other part thereof." It is therefore apparent that the phrase 
"formed in separate parts" was not used by the patentée as signifying 
more than two parts unless it were in claim 10; nor has Morse ever 
asserted the contrary. 

The history of this claim will show whether by it Morse intended 
something différent by the same words, i. e., to include more than two 
parts in his pintle. Originally the spécifications were foUowed by eight 
claims, each specifically referring to a pintle of two parts. Some 17 
months later claims 9 and 10 were added, also specifying two-part pin- 
tles. The action of April 38, 1903, proves, if such proof indeed be nec- 
essary, that a two-part pintle was ail that was in any one's mind in 
regard to claims 9 and 10. 

On February 18, 1904, claims 9 andi 10 were amended and claim 11 
added. Claim 10 appears as a "pintle formed in separate parts." In 
spite of the context it might be thought that to keep the phrase "two 
parts" in claim 9, and to change it in claim 10, indicated a change of 
intention, but the use of the same phra.se, "pintle formed in separate 
parts," in claim 11, disproves any such inference, because its context 
there proves that it meant only a two-part pintle. Moreover, the let- 
ter accompanying thèse claims proves conclusively that the patentée 
considered only "pintles formed in two parts" (see the first paragraph 
on page 235 of the defendant's record). 

To complète the proof, the patentée on March 17, 1904, amended 
claims 1, 2, and 3, so that the words "pintles formed in separate parts" 
replaced "two-part" pintles, but obviously without the least change of 
meaning. The upshot of the whole of this is that it is clear beyond 
any reasonable doubt that the patent passed through the office and is- 
sued without the least intimation of the pintle's being in more than two 
parts and with the clearest possible limitation of the patent to a two- 
part pintle. 

Morse did then succeed in describing the species, two-part, of the 
genus, extended-bearing pintles, andI only that. In so doing lie neces- 
sarily disclosed the éléments, which made up the genus, since the species 
includes ail the éléments of the genus, but he gave no suggestion that 
he had conceived of those éléments separately, or that he meant to 
claim them as an invention. Now he does conceive of them separately 
and claim them. It is true that, wheii the original claims are toc broad, 
a reissue is good which narrows them. Edison v. Mutoscope Co., 1-51 
Fed. 767, 81 C. C. A. 391. Strictly and literally speaking, that, of 
course also changes the invention so that it is not "the same," but there 
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is a great practical différence between that and the précise inverse 
which was the effort hère, because the narrowing of claims does not re- 
suit in including any structures or processes which the original claims 
left open. That resuit is the reason for the greater jealousy with which 
the law has always looked at broadened claims, even though there be 
no ground in logic for the distinction. If the claims may be broadened 
without any suggestion of it in the original, the only limit to the ex- 
pansion which the claims may take is that they must not include élé- 
ments not originally disclosed. By omitting as many of the disclosed 
éléments as the inventor pleases, he may extend the scope of his patent, 
solely at the discrétion of the commissioner, which certainly the stat- 
ute never intended. I hâve found no cases in which the basis of such 
broadened claims was not found in the original patent itself, showing 
at least in some inadéquate and fragmentary way that the invention 
there disclosed was that claimed in the reissue. I do not believe that it 
is enough that the original be related to the reissue as species to genus, 
whatever may be law for the inverse relation. Since hère, as I hâve 
shown, the original had not the faintest suggestion of anything but a 
two-part pintle, I am very sorry to feel obliged to find the reissue void. 

In the case of Thomson-Houston Elec. Co. v. Black River Transpor- 
tation Co., 135 Fed. 759, 68 C. C. A. 461, the Circuit Court of Ap- 
peals for this circuit upheld a reissue which omitted one of the élé- 
ments of the combination disclosed and impliedly claimed in the orig- 
inal. Whatever may be said as to the facts, it is quite clear that the 
court had no intention of holding that this could be donc when the 
original showed no signs of disclosing the invention actually patented. 
At the top of page 766 of 135 Fed., and on pages 467, 468, of 68 C. C. 
A., Judge Wallace says: 

"The patentée not only described the same invention as Is described in th« 
reissue (with an amplification now omitted as to the détails of construction, 
and arrangement of the tension device), but also endeavored to claim the com- 
bination now claimed." 

Again on the same page he says that the commissioner may allow 
a reissue "by permitting a change in the phraseology for the purpose 
of defining more perfectly what was described and claimed in the orig- 
inal." None of this language is fairly applicable to the case at bar, if 
it be conceded, as I hâve tried to show, that the original had no sug- 
gestion of anything but a two-part pintle. 

This would make only obiter the considération of the other points 
raised. The invention was a meritorious one, and the inventor de- 
served better fortune than so far he has got. Unfortunately the law 
is the law, and no judge has the right to stretch it in a hard case. I 
shall therefore be obliged to dismiss the bill for want of equity, with. 

costs, ._...-- ,,,.__ 
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The MARYLAND. 
(District Court, E. D. Virginia. October 20. IMO.) 

1. Collision {§ 22*) — Dei'K-Xses— Inevitabl-e Accident. 

A burdened vessel, whicli would otlierwise be liable for a collision, can- 
uot escape responsibility on the ground of inévitable accident without 
showing affirniatively that sbe was free from any fault wbich eontributed 
to the collision. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 19 ; Dec. Dig. 
§ 22.*] 

2. Collision (§§ 0.5, 105*) — Vessels Meeting in Xabrow Channei^Exces- 

SIVB SpEED — SUCTION TlIEREFKOM. 

ïhe steamer ÎMnryland, passing down the Elisabeth river in the evenlng, 
came into collision with the rear one of three barges passing up in tow of 
a tug ; the tow being some 1 ,ftO0 feet long. The channel was not over 
600 feet wide, and the Jlarylaud passed the tug at a distance of not more 
than 150 feet going at a speed of 1,5 miles an hour or more. When oppo- 
site the tow, sbe suddeiily sheered, causing the collision. Ueld, that she 
was in fault for passing in a narrow channel at too great speod, and that 
the sheer was probably caused by suction due to such speed, and not by 
the breaking of lier tiller rope as claimed. and that the défense of Inévi- 
table accident was not sustained by the évidence. 

[Ed. Xote.— For other erses, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. §§ 9.5, 105.* 

With or betweon towing vessels and vessels in tow, see note to The 
John Englis, 100 C. C. A. 581.] 

In AdiTiiralty. Suit by John H. McNally, master of the barge 
McNally, against the steamer Maryland. Decree for libelant. 

Floyd Hughes and Loyall, Taylor & White, for hbelant. 
Thomas H. Willcox and Hughes & L,ittle, for respondent. 

WADDILL, District Judge. On the evening of January 11, 1910, 
about 6 :4:0 o'clock, some three-quarters of a mile below Boush Blufï 
lyightship, in the EHzabeth river, the steamer Maryland, one of the 
line steamers of the New York, Philadelphia & Norfolk Railroad 
Company, en route from Norfolk to Cape Charles, Va., collided with 
the barge McNally, whereof libelant was master, being the rear one 
of three barges in tow of the tug Reliance, bound from the port of 
Baltimore to New Bern, N. C. The Maryland was a fast passenger 
steamboat of 1,369 tons burden, specially built for the important 
service in which she was engaged. The McNally, an inland coast 
trade barge of 900 tons burden, had a cargo of about 600 tons of 
fertilizer, and the tow was some 1,600 feet long. The steamer col- 
lided with the barge, striking her on the starboard quarter, causing 
her at once to sink; the barge and cargo proving a total loss. The 
respondent concèdes that the tug and tow, being incumbered ves- 
sels, had the right of way, with the obligation and burden cast up- 
on the Maryland to avoid collision, or the risk of collision; and that, 
moreover, the burden of proof is upon her to show that the colli- 
sion occurred without any fault on her part. The respondent does 

•For other cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not question or challenge in any respect the allégations of the libe- 
lant as to the navigation of the tug and tow, and, on the contrary, 
admits that they were in ail respects free from fault on the occa- 
sion in question, but as a défense sets up the fact that after hav- 
ing duly given the passing signal of one whistle, and receiving a reply 
thereto from the Reliance, indicating that the vessels would pass 
port to port, and having under this maneuver safely passed the tug 
and first barge, and, when about opposite the second barge in the 
tow, that the Maryland took a sheer to port, running into and col- 
liding with the rear barge ; that, upon observing the sheer, the Mary- 
land ported her wheel, and immediately put the same hard aport, 
but, finding that this did not serve to break the sheer, reversed her 
engine, and, in short, did everything possible to avert the collision, 
without avail ; that, upon subséquent investigation, it was f ound 
that the tiller rope, consisting of a large steel rope 1% inches in 
diameter, of the most approved kind, placed in the boat at the time 
of her construction about 2l^ years before, had broken, by which the 
navigator lost control of the steamer, makmg the accident inévita- 
ble; that the rope was new, and procured from one of the best 
known shipbuilders in the country, and had been regularly and prop- 
erly inspected ; that the accident was thus caused solely from the 
giving way of this part of its machinery through defects which were 
not obvious and that could not hâve been foreseen. The libelant, 
on the other hand, insists that, before the respondent can interpose 
the défense of inévitable accident, it must show its freedom from 
fault in ail other respects, and especially must show that the colli- 
sion occurred as the resuit of the sudden giving way of the tiller 
rope, which is claimed to hâve been the cause of the sudden sheer of 
the steamer ; and they further say that this was manifestly not the real 
cause of the collision, as there was no unusual strain upon the tiller 
rope after the steamer had rounded Craney Island Light, and taken her 
departure down the channel by Boush Bluflf Lightship, on a com- 
paratively straight course to the point of the sheer, a distance of 
some three miles, and that the strain and conséquent breaking could 
not hâve been caused by the violence of the sheer, but was brought 
about by other causes in no way connected with the defects in the 
tiller rope, among them, by suction from the rapid rate of speed 
at which the Maryland attempted to pass the tug and tow in close 
proximity, variously estimated at from 100 to 150 feet, or from a 
possible lump left in the channel when it was shortly theretofore 
widened from 450 to 600 feet, The libelant, moreover, insists that 
the speed at which the Maryland was proceeding at the time of the 
collision, taking into account the width of the channel, the meet- 
ing of the long tow, and the further obstruction of the channel by 
the government dredge engaged at the time in widening and deep- 
ening the channel, a short distance below the scène of the wreck, 
was a distinct fault on the part of the Maryland, sufficient within 
itself to account for the collision, since upon the Maryland was im- 
posed not only the duty of avoiding the collision, but the risk of the 
same. 
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First. The légal questions contended for by the libelant that be- 
fore the Maryland can escape liability for the collision with the in- 
cumbered vessel, because of inévitable accident, she must show free- 
dom from fault on her part may be conceded. If she was in default in 
the particulars claimed by the libelant, or any one of them, constituting- 
a contributing cause of the collision, she cannot escape responsibility 
upon the theory of the accident being inévitable. Union Steamship 
Co. V. New York-Virginia S. S. Co., 24 How. 307, 313, 16 L. Ed. 
699; The Colorado, 91 U. S. 692, 703, 23 L. Ed. 379; The Ohio, 
91 Fed. 547, 33 C. C. A. 667; The Severn (D. C.) 113 Fed. 578, and 
cases cited. 

Second. We will consider the grounds of objection to the Mary- 
land's navigation on the occasion in question, with a view of deter- 
mining how far the défense of inévitable accident interposed can ap- 
ply. Was the Maryland prudently navigated, taking into account 
the character and then condition of the channel, and the circum- 
stances in which she was placed, when she sheered from her course 
and collided with the McNally? After mature considération, the 
conclusion of the court is that she was not; the channel was a nar- 
row one of only some 600 feet, was obstructed by an unusually long 
tow coming up as the Maryland was proceeding down the river, and 
with a dredge engaged in widening the channel just below, and in 
the immédiate vicinity of the collision. Under thèse conditions, there 
was no excuse for the Maryland's proceeding at the speed she did, 
without allowing greater margin to pass the approaching tow ahead 
of her, and at ail events she took the risk of, and must bear the 
conséquences arising from, such navigation. She passed the tug 
and first barge, within from 100 to 150 feet, at a speed admitted 
in her answer to be 15 miles an hour, though in her testimony an 
efifort is made to show the speed was not as much as that stated in 
the answer. The court, however, concludes from the évidence that 
she was making at least 15 miles an hour, and probably more. At 
this speed, in a channel of the width in question, with a tug and 
tow of the length of the one hère in such close proximity, there 
was danger from suction, which suction, caused by the Maryland's 
high rate of speed, in the judgment of the court brought about the 
collision. The Ohio, 91 Fed. 551, 33 C. C. A. 667, supra, and cases 
cited. 

The suggestion is also made that there may hâve been lumps, or 
unremoved portions of the bottom of the river, not taken away dur- 
ing the widening of the channel, which may bave caused the .sheer- 
ing of the Maryland. This may possibly be true, but nevertheless 
would not serve to relieve the Maryland. The Caldy (D. C.) 123 
Fed. 802, 806. Danger, it seems, from a sudden sheer, at or near 
the point in question, has been encountered by other ships proceed- 
ing at a high rate of speed. Whether those conditions may hâve 
entered into the cause of this sheer or not cannot be said ; but cer- 
tain it is the Maryland, proceeding at the speed she was going, and 
passing in close proximity as she did to the tug and tow, took the 
chances of hazards arising from any unusual or erratic occurrences 



832 182 FEDERAL EBPOETEK. 

possibly liable or likely to occur. The language of Mr. Justice 
Brown, speaking for the Suprême Court, in the case of The New 
York, 175 U. S. 187, 307, 30 Sup. Ct. 67, 75 (44 L,. Ed. 126) said: 

"The lesson that steam vessels must stop tlieir engines in the présence of 
danger, or even of anticipated danger, is a hard one to learn ; but the f ailure 
to do so has been the cause of the condemnation of so many vessels that It 
would seem that thèse repeated admonitions must ultimately hâve some eftect." 
The Richmond (D. C.) 114 Fed. 208, 213; The Georgetown (D. G) 135 Fed. 
854, 858. 

The défense interposed by the respondent of nonliability for the 
damages caused on this occasion because of latent defect in her til- 
1er rope will not suffice, under the facts and circumstances of this 
case. The breaking of the tiller rope was not, in the judgment of 
the court, the cause of the Maryland's sheer, as there was nothing 
in the steamship's course, on which she was and had been navigat- 
ing, after rounding Craney Island Light, some three miles above the 
scène of the accident, to impose any spécial strain upon it, nor was 
there any unusual strain thereon, in shaping her course around Cran- 
ey Island L,ight and down the Boush Bluff course. 

As viewed by the court, the breaking of the tiller rope, assuming it 
had relation at ail to the Maryland's sheer at the time of the collision, 
was because of the sudden strain placed upon it in the effort to check 
the steamer's sheer from other causes, and not from the sudden part- 
ing of the tiller rope. 

It follows, from what has been said, that the collision in this case 
was caused solely by the fault of the Maryland, and a decree may 
be .entered so ascertaining. 



OKONDAGA INDIAN WIGWAM CO. v. ICA-NOO-NO INDIAN MFG. 

CO. et al. 

(Circuit Court, N. D. New York. JSTovember 4, 3910.) 

1. Patents (§ 310*) — Suit fob Infringement— Multifariousness of Birx. 

Where the acts of défendant alleged in a bill constitute an infringement 
of complainant's patent, and also unfair compétition in trade, relief 'on 
both grounds may be sought and granted in the same suit without ren- 
dering the bill multifarious. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 518; Dec. Dig, § 
310.*] ' 

2. Courts (§ 263*) — JuBisnicTioN of Fédéral Courts— Fedebal Question. 

In such case, the cause of action for infringement gives a fédéral court 
jurisdiction of the suit, and to grant any relief to which çomplainant may 
be entitled on either ground. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 79!), 800; Dec. 
Dig. § 263.* 

Jurisdiction of fédéral courts in suits relating to patents, see note to 
Bailey v. Mosher, 11 G. O. A. 313.] 

3. Patents (§ 129*) — Suit for Infringement — Estoppel to Dent Validitt. 

Where the assigner of a patent organlzed a corporation for the purpose 
of mailing and selllng an article which is an infringement of the patent 
and an imitation of the patented article made and sold by his assignée, 

fFor other cases see same toplc & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of vvhich corporation he is manager, and In whlch lie Is Interested, al- 
tliough he does not appear as a stockholder, the corporation equally wlth 
the assigner is estopped to deny tlie validity of tlie patent. 

[Ed. Note.— For otbier cases, see Patents, Cent. Dlg. §§ 1821^-186; Dec. 
Dig. § 129.*] 

In Equity. Suit by the Onondaga Iiidian Wigwam Company against 
the Ka-Noo-No Indian Manufacturing Company and John B. Welch. 
On motion for preliminary injonction and demurrer to bill by défend- 
ants. Demurrer overruled, and motion sustained. 

Howard P. Denison, for complainant. 
Parsons, Hall & Bodell, for défendants. 

RAY, District Judge. The acts of the défendants complained of 
and alleged in the bill of complaint constitute an infringement of the 
complainant's patent and also unfair compétition in trade. They re- 
suit in two wrongs, and one question is : Can the facts be proved 
and the unlawful and wrongful acts enjoined in one action ? It is im- 
possible to separate the acts constituting the infringement from those 
amounting to unfair compétition in trade. You cannot allège the one 
fully without alleging the other if you allège the patent and the in- 
vasion of the rights granted thereby. If you allège the patent and 
infringement thereof and set out the acts of infringement in fuU, you 
hâve set out substantially ail the acts constituting unfair compétition 
in trade, and the question is: May you allège that such unlawful acts 
constitute not only infringement, but unfair compétition, and demand 
a decree enjoining their continuance? Jurisdiction in the Circuit 
Court of the United States is based on infringement of the patent. 
There rs no diversity of citizenship. This court would not hâve ju- 
risdiction of acts constituting unfair compétition if there were no 
patent or acts constituting infringement of such patent. But a bill 
of complaint in the Circuit Court of the United States may set up 
ail the facts constituting and resulting in the wrong complained of, 
and even if such acts, when alleged, présent fédéral questions and 
State and local questions and such questions are entirely separate from 
each other, the Circuit Court gains jurisdiction by reason of the prés- 
ence of the allégations raising questions of fédéral cognizance, and, 
having jurisdiction, may proceed to hear the entife case and décide ail 
the questions in the case and may décide or pass upon the fédéral 
questions or leave them undetermined and pass upon the local or state 
questions alone. And in such case the Circuit Court may décide the 
fédéral questions adversely to the complainant, and then pass upon 
and décide the case in favor of the complainant on the state or local 
questions alone. This is precisely what was dbne in Siler et al. v. 
Uouisville & Nashville Railroad Co., 213 U. S. 175, 29 Sup. Ct. 451, 
53 L. Ed. 753. In that case the Kentucky Railroad Commission, by 
order, imposed a gênerai maximum intrastate tariff schedule, and it 
was alleged that such tariff schedule was unconstitutional and void 
as being in violation of the Constitution of the United States, and also 
that it was void as beyond the power of the commission under the 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
182 F.— 53 
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açt of the Législature of the state of Kentucky to make. The court, 
aifcjer stating thé îedleral questions, said : 

"The bill also contalned the avéraient that the order of the Kailroad Com- 
mission of Kentucky In making a gênerai schedule of maximum rates for the 
railroads mentloned In its order was Invalld, as unauthorlzed by the statute. 
This is, of course, a local or state question. The fédéral questions as to the 
Invalidity of the state statute, because, as alleged, it was in violation of the 
fédéral Constitution, gave the Circuit Court jurlsdiction, and, having properiy 
obtalned It, that court had the right to décide ail the questions in the case, 
even though it decided the fédéral questions adversely to the party raising 
them, or even if it omitted to décide them at ail, but decided the case on local 
or state questions only." 

In that case the vvrong complained of was the imposition and en- 
forcement or attempted enforcement of gênerai maximum rates for 
the transportation of ail commodities upon ail railroads to and from 
ail points within the state of Kentucky. The bill alleged that the en- 
forcement was illégal, for the reason it was or would be confiscatory 
of property, and in violation of the Constitution of the United States 
for several reasons, and also that under the statute of the state in 
question the commission had no power to impose and enforce it. If 
suit had been based on the latter ground alone, the Circuit Court 
would hâve had no jurisdiction, there being no diversity of citizen- 
ship, but the state court would hâve had. So hère the wrong to com- 
plainant is the taking away or impairment of its right to make and 
sell a certain article of commerce which right it gained in two ways : 
(1) By virtue of the patent and the adoption under it of a certain form 
and construction of such article; and (2) by making it of that form 
and building up a large trade such article coming to be known as of the 
complainant's make. The bill says that, for thèse reasons and under 
the patent, it had the exclusive right to make and sell the article, pre- 
senting a fédéral question which gives the Circuit Court of the United 
States jurisdiction; and, second, the bill says that having made the 
article in this form, etc., it came to be known to the trade as of com- 
plainant's make, and that défendants hâve no right to make the same 
article in imitation of complainant's and put it on the market, and 
so take away or diestroy complainant's trade and business in that ar- 
ticle. If complainant's patent is valid, the défendants had and hâve 
no right to do what it is alleged they did do and are doing; and, if 
the patent is invalid, the défendants had and hâve no right to do what 
they did do and are doing. In the Siler Case, supra, if the law of the 
state authorized the act of the commission, but violated the Constitu- 
tion of the United States, then. the acts were illégal and void and 
could be enjoined, and if, on the other hand, there was no violation 
of the Constitution and the acts were not authorized, such acts were 
illégal and void, and could be enjoined. I can discover no différence 
in principle between the two cases; no reason why the Siler Case is 
not applicable and pertinent hère. The law does not encourage a 
multiplicity of actions, to right a wrong, and I can discover no rea- 
son, in view of the Siler Case, why the complainant must pursue his 
case for infringement in the fédéral court and his case for unfair 
compétition in the state court. This very question was before the 
Circuit Court of Appeals, Sixth Circuit, Lurton, Day, and Severens, 
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Circuit Judges, Lurton and Day being now of the Suprême Court of 
the United States. Globe-Wernicke Co. v. Fred Macey Co., 119 Fed. 
696, 703, 56 C. C. A. 304. That court held, speaking of a bill which 
alleged both infringement of a patent and unfair compétition in trade 
in selling the alleged infringing article: 

"ïhe bill was not founded on two separate matters or transactions. The 
conduct of the appellee complained of conslsted of the sanie acts. The légal 
qualities of those acts were in some respects différent, and the resuit was that 
the facts presented a double aspect. It is upon thls considération that such a 
bill can be sustained against an objection that it is multifarious." 

In that case the bill charged infringement and also unfair compéti- 
tion in trade, as is donc hère. A demurrer to the bill, so far as it 
charged unfair compétition, was sustained, but later an amendment 
was allowed again charging the unfair compétition. The évidence 
was taken on both aspects of the bill ; a demurrer to the amended bill 
having been interposed, but not decided. On the final hearing, the 
bill was dismissed by the Circuit Court, which held that the patent 
was invalid and the demurrer to the unfair compétition charge was 
sustained. The Circuit Court of Appeals held that the patent was 
invalid, but also held (see language quoted) that the bill was not multi- 
farious. The court examined and decided the charge of unfair com- 
pétition on the merits as alleged in the bill, and held that it was not 
sustained by the allégations, and so afifirmed the decree dismissing the 
bill. This is a clear authority for holding that the bill is not multi- 
farious. The demurrer is overruled. 

On the question of preliminary injunction, the patent has not been 
adjudicated. However, it was issued to Edward I. Rice, inventer, 
assignor of one half to John B. Welch, one of the défendants, Janu- 
ary 10, 1905. Subsequently, in exécution of an agreement so to do 
and for a valuable considération, Welch assigned to the complainant. 
Of course, Welch is estopped to set up and show the invalidity of the 
patent in the hands of his assignée. But Welch is the manager of the 
Ka-Noo-No Indian Manufacturing Company, and, so far as appears, 
holds no stock in that company. His wife does. After Welch was 
compelled to assign pursuant to his agreement so to do, he procured 
the organization of this dte fendant company, and I am satisfied that 
it was done in his interest and for his benefit, and with the intent and 
purpose on the part of ail concerned to do what has been done ; that 
is, infringe the patent in suit. No. 779,500, dated January 10, 1905, 
disregard it, make and put on the market a substantial copy, and gain 
for the défendants and take f rom the complainant, a large share or a 
share of the trade in this particular shape and style of tent made in 
this simple and portable manner. It is a simple construction, but a 
new construction for a tent. It is useful. The only change of mo- 
ment is in the headpiece which receives the pôles. This is made of 
iron — consists of a casting and has inclined sockets. I do not find 
it necessary to pass on the validity of the patent. Welch, one of the 
patentées, owning a half interest, sold it to complainant, and cannot 
allège its invalidity as a défense to his infringing acts. Individuals 
who combine with him to infringe and aid him in his wrongAolng 
are also estopped to deny its validity. That this wrong is done un- 
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der the guise and cover of a corporation does not prevent this court 
from ireacliing- tfie wrbng and stopping it — preventing its continuance 
by an injunction against tlie corporation and its ofEccrs. There may 
be no précèdent for this case and thi^ action. It may be that no com- 
binàtion of this Character for such a purpose has been formed here- 
tofore. 

But this is no reason why a court of equity cannot enjoin a cor- 
poration engaged in infringing a patent from continuing the wrong, 
or for holding that the corporation is not estopped) from denying the 
validity of such patent, when the ones who hôld the stock and formed 
the corporation and are engaged in running it are estopped, especially 
when, as hère, it appears that such persons formed the corporation 
for the express purpose of aiding another in infringing on complain- 
ant's rights and as a côvêr for such infringement and to avoid the 
estoppel. Johnson Furnace & Ejhgine'ering Co. v. Western Furnace 
Co. (C. C. A.) 178 Fed. 819.. The intent and purpose of men in do- 
ing certain acts may properly bë.'inferred from the interest, the acts, 
and the mode and manner in which they act and the time when and 
place where done. 

. Every equity demands that this motion be granted, and it is so or- 
dered. 



FRIESTEDT et al. v. NATIONAL INTERLOOKING STEEL SHEiETING OO. 

(Circuit Court, N. D. Illinois, N. D. October 5, 1910.) 

: ,. -; ,' No. 29,004. 

Patents (§ 328*)— Infbingembnt— Sheet Piling. 

; The Priestedt patent, No. 707,837, for a sheet piling, construed nar- 
royv'ly, as it must be in view. of the prior art, fteW not infringed. 

In Equity. Suit by Euther P. Friestedt and the Carnegie Steel 
Company against the National Interlocking Steel Sheeting Company. 
On final hearing. Decree for défendant. 

Bakewell & Byrnes (George P. Fisher„of counsel), for complainant. 
Linthicum, Belt: & Fuller (Charles C, Linthicum and Rudolph Wm. 
Lotz, on the brief), jfor défendant. 

KOHLSAAT, Circuit Judge., Complainant seeks to enjoin in- 
fringement by défendant of claims 1 to 5 of patent No. 707,837, 
granted to complainant Friestedt August 26, 1902, for improvements 
in sheet piling. The claims iti suit read as foUows, viz. : 

"1. A métal sheet piling, çomprising a séries of beams having interlocking 
flanged , e<îges and joined together in the relative altematlng position shown, 
and presenting a single wall at.all points, substantially as set forth. 

"2. A métal sheet piling, comprising a- séries of channel' beams having en- 
gaglng' inteirloeking flanged edges, .the joining faces of said flanges being bev- 
eled and which draw together with a ;wedglng action as the beams are assem- 
bled in their àlternating position in formlng a structure presenting a single 
wall at ail points, substantially as set forth. 

"31 A métal sheet piling, eomposed of channel beams, joined edgewlse and 
having the baclc and face sldes thereof position ed alterna tely with référence 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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to eacli other, and presentlng a wall structure of a single thickness at ail 
points, substantially as set forth. 

"4. A métal sheet piling, composed of beam sections assembled edgewise 
and presentlng a single wall at ail points, and means for locklng said beams 
together, substantially as set forth. 

"5. In métal sheet piling, the eombinatlon witb a séries of cliannel beams 
posltioned alternately and interlocived along their flanged edges in continuons 
order of succession, of an angle Z-bar joining and bracing tbe beam sections, 
substantially as set forth." 

The device of the patent as disdosed in the spécification and draw- 
ings consists of channel bars alternated and overlapping each other 
at their side edges, so that one flange of each channel bar lies in con- 
tact on its inner face with the inner face of a flange of the next 
adjacent channel bar, and is held in such position by means of a 
Z-bar riveted to the inner face of the web of one of the channel 
bars and engaging the outer faces of the flange and web of the con- 
tiguous channel bar ; the Z-bars extending the entire length of the 
channel bars to which they are secured. Alternate channel bars are 
provided with Z-bars, one of the latter being disposed adjacent, each 
flange and the next adjoining channel bar being devoid of Z-bars 
or being also fitted with the same. The daims, it will be observed, 
ail terminate with the statement, "substantially as set forth." Al- 
thotigh the language of some of them might be construed as cover- 
ing a wider range of devices, it is deemed proper, in view of the 
condition of the piling prior art, to limit the invention to the dis- 
clostires of the spécification and drawings. Thèse, in substance, de- 
scribe a piling arrangement of channel and Z or angle irons sub- 
stantially as follows, viz. : 
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Complainants assert that the patent calls for standard commercial 
beams and Z-bars. Further than the inference to be drawn from 
the terms channel beams and Z-bars of the daims and the teaching 
of the spécification and drawings, there is no suggestion in the pat- 
ent that standard and commercial rolled or steel beams and bars are 
required. On the contrary, the spécification says : "The channel 
beams, braces, and tie plates can be produced in any desired shape re- 
quired." This feature, however, does not seem to bear particularly 
upon the question of invention, and need not be pursued. 

Défendant contends that the patent is invalid in view of the prior 
art; but insists further that, even if validity be granted, there bas 
been an abandonment of whatever invention may be found to réside 
in the daims in suit. 

The art is as old as man's need for its application. The évidence 
deals with piling made of wood, cast iron, steel, and wrought. iron. 
If there is anything new in the patent in suit, it must be found in 
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the manner of binding the sheeting or piling material together so as 
to form a continuous wall. This was accomplished with wood in 
various ways. The timbers were grooved and dovetailed so as to 
interlock. Iron or other fabricated interlocking devices were used 
to take the place of the fitting edges eut out of the timbers and there- 
by avoid the waste of the timber. Wakefield bolted three planks to- 
gether in so-called staggered relation thus : 




— whereby it will be seen a tongue and groove were created without 
cutting away the wooden beam. Then came cast iron, which ho' 
the field up to the time when rolled iron or steel beams became avail- 
able. 

The considération of the various piling interlockings is of impor- 
tance in this suit, and therefore the drawings of some of the several 
devices prior to Friestedt are set forth, as foUows, viz;: 

Mathews' piling invented prior to 1822 (cast iron) : 
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Ewart patent, 1823 : 




Device from Allgemeine Bauzeitung, 1855: 




Dowson patent, 1863: 
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Seeley patent, 1865 : 
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Dodge patent, 1870: 




Reeves patent, 1880 : 
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Chapman patent, 1874: 




Herron patent, 1885 : 






Gregson patent, 1889: 
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Boult patent of 1891 : 




Simon patent, 1893: 
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The foregoing sufficiently disclose the methods pursued prior to 
Friestedt. Some of theni relate to cast iron and some to rolled steel or 
iron. Of them ail, Boult seems nearest to the device of the patent 
in suit. He forms a locking socket by the use of Z-bars upon the 
web of a channel bar. It is true the flanged member is not a beam, 
but the device clearly shows a locking socket formed by the flange 
of the channel bar and the Z-bar. Boult employs an I-beam, but 
that is simply a double channel bar or beam. It cannot be claimed 
that there would be invention in advancing the Z-bar toward the 
channel-beam flange so as to embrace and hold the flange of an ad- 
jacent channel beam instead of the large box-like flange of Boult. 
At least the patentable novelty of such a device must be extremely 
narrow and confined to the combination of détails employed. 

With regard to the abandonment, it is alleged by complainants that 
the device of the patent was employed by Friestedt something over 
two years prior to the date of filing his application. It is not clear 
that this was a sufiîciently public use to bring complainant within 
the law of abandonment. The sections were driven into the ground, 
and therefore exposed only to the employés. While this bas been 
held in some cases to amount to a public use, it is not deemed neces- 
sary hère to hold that such was the case with the device of the patent 
in suit — especially since the time elapsed was so short. It will also 
be remembered that complainants assert that the use was expéri- 
mental, although it is difficult to see how it could hâve been less 
than a complète invention after it proved to be a succès s, if such it 
was. 

In many respects defendant's piling differs from that of complain- 
ant : Two clips take the place of the f ull length interlocking method 
of complainants. The locking clips of défendant are separate cast- 
iron pièces which are applied to the channel or other beams, the one 
before and the other after it is in position or partly so. The clip is 
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not intégral or in rigid connection with the beam, and does net re- 
quire any mutilation of the beam — a very material feature. It can- 
not be rolled. It is made to fit closely so that it may remain in posi- 
tion — hugging the edges of the beams, as it were. It does not come 
so near infringing Friestedt as the latter does Boult, Simon, and 
some of the other prior art devices. 

Construing the patent in suit in the light of the évidence as to the 
prior art, it is clear that défendant does not infringe. 

The bill is therefore dismissed for want of equity. 



LIVE POUIjTRY TRANSP. CO. v. LEMAO CARRIERS CO. 

SAME V. RYAN CAR GO. 

(Circuit Court, N. D. Illinois, N. D. October 5, 1910.) 

Nos. 29,386 and 29,.387. 

Patent (§ 328*) — Validity and Infeikoement— Poultrt Car. 

The Mudd patent, No. 539,229, for an improvement in poultry cars, 
while of narrow scope, discloses invention and is valid ; also, TieM in- 
fringed by the devlce of the Ryan & Oandiin patent, No. 910,865. 

In Equity. Suit by the Live Poultry Transportation Company 
against the Lemac Carriers Company, and same against the Ryan Car 
Company. On final hearing. Decree for complainant. 

Dyrenforth, L,ee, Chritton & Wiles (Philip C. Dyrenforth, of coun- 
sel), for complainant. 

Peirce, Fisher & Clapp (George P. Fisher, of counsel), for défend- 
ants. 

KOHLSAAT, Circuit Judge. Thèse suits were brought against the 
Lemac Carriers Company as alleged user, and the Ryan Car Company 
as alleged manufacturer, respectively, for alleged infringement, of the 
device of claims 1 and 2 of patent No. 539,289 in suit, granted to com- 
plainant as assignée of Madd, the inventer, on May 14, 1895, for an 
improvement in poultry cars. Claims 1 and 2 of the patent are as fol- 
lows : 

"1. In a poultry car coutaining coops at opposite sldes of an alsle, the up- 
right posts, at the aisle, of the framework of the coops said posts having open- 
ings, at which to insert and withdraw the troughs, and troughs supported in 
the coops to extend lengthwise of and uuderneath tbe transverse beams of 
their framework, substantially as described. 

"2. In a poultry car containing coops at opposite sides of an aisle, the up- 
right posts, at the aisle, of the framework of the coops said posts liaving open- 
ings, at which to insert and withdraw the troughs, shells supported in the 
coops to extend lengthwise of and underneath the transverse beams of their 
framework, and troughs removably conflned in the shells, substantially as de- 
scribed.'' 

The patent was sustained by Judge Brown in the Circuit Court for 
the District of Massachusetts in a difl^erent record, in April, 1910. 

Défendants are operating under patent No. 910,865, granted to' 
Ryan & Candlin on January 26, 1909, also for an improvement in poul- 

•For otlier cases see same topic & | numbek in Dec. & Am. Digs. 190Y to date, & Hep'r Indexes 
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try cars. Varîous attempts were made in the poultry transportation 
art, covering a number of years, to provide some available substitute 
for the old-fashioned chicken coop or crate, which was both a cruel 
and destructive mode of transportation. Rutz took two patents for 
improved coops in 1881. Moran took a patent for a poultry car in 
1888. On June 19, 1888, W. P. Jenkins invented a poultry car having 
feed troughs depending from the sides of the coop on hooks. April 
8, 1890, J. Nolan invented another poultry car having sliding feed 
'troughs placed in the coop. In 1891 Jenkins & Mudd invented an im- 
provement on the Jenkins poultry cars, directed especially to détails 
not hère involved. In 1893 the inventer of the car in suit procured a 
patent for further improvements in the method of handling feed 
troughs and aisle doors of coops in poultry cars. This device pro- 
vides for shields or shells upon which the trough may be advanced or 
withdrawn from the coop into the car aisle or corridor for purposes 
of cleansing or replenishing food through an opening, "v," at the in- 
ner end of the coop. Thèse shields and troughs protruded into the 
coop, and there is évidence to show that tliis was objectionable both 
as to crowding or wedging of the poultry under the trough, and as to 
the fouHng of the food, etc. Following this latter patent came the pat- 
ent in suit, which the patentée says "relates more particularly to an 
improvement in the troughs provided in the coops to contain the food 
and water for the poultry." He sets out two objects, viz. : (a) To 
prevent crowding or packing and conséquent injury and death of weak 
poultry; and (b) to prevent stealing of the troughs. A further ad- 
vantage claimed is the prévention of fowls' roosting above the trough 
and fouling it. Counsel for complainant add one other advantage ob- 
tained by the device of the patent, viz., it causes each trough to be 
common to two adjoining coops. 

Ali of the claims were rejected by the examiner as wanting patenta- 
ble novelty over the prior art. On appeal to the examiners in chief, 
the action of the examiner was reversed; the reason assigned being 
that the device presented features of practital importance and value 
to the trade over the existing poultry car arrangements. The exam- 
iner held that ail Mudd did over the prior art was to hang a trough 
from one of the transverse beams, make trough insertion in end posts 
instead of in the door, and rest the trough in shells supported by hang- 
ers, one being rigidly secured to the transverse beam, the other pivot- 
ally connected to the same beam, and that this did not constitute inven- 
tion. It will thus be seen that the advance, if any, over the prior art, 
was entirely in the arrangement of the feed trough and its shell with 
référence to the coop. He conceived the idea of hanging his shell and 
trough directly under the crossbeam of the coop and manipulating the 
same through an opening made in the corner post of the coop. This 
had not been donc before in poultry cars, but was not new in stock 
feeding devices on and off of cars. Indeed, it was quite old in that 
art. If the latter was so plainly an analogous use, poultry shippers 
must hâve been rather a duU lot not to hâve sooner taken it up. 

Référence is made to the double compartment bird cage taken from 
Blackstori's book of Canaries and Cage Birds of 1880. If this device 
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may be relied on as in the poultry coop or car art, it still is of no value 
hère. It seems to hâve almost every disadvantage that Mudd sought 
to avoid. Blackston himself characterizes it as undesirable, owing to 
the trouble it requires in order to operate it and its facilities for har- 
boring insects. It is not deemed pertinent. 

There does not seem to be nmch room for startling improvements 
in this art — only .such as grow out of expérience. The device of the 
patent in suit seems to hâve appealed to the trade — at least it so ap- 
pears from the record. The patent in suit certainly constituted an ad- 
vance upon the existing poultry transportation car. Défendants must 
hâve so considered it, or they would not hâve appropriated its ideas 
even by différent methods. Conceding that the improvement is a dé- 
sirable and needed one, the condition of the art is such that invention 
may be predicated upon very slight novelty. To say the least, such 
novelty exists in the présent case, and the patent, as to the features 
discussed, should be and is held to be valid. 

Both défendants deny infringement. The Ryan & Candlin patent 
difFers from the patent in suit in varions détails, but the main différ- 
ences urged are that: (a) It has no crossbeam under which to hang 
its trough and shell ; (b) it uses a three-rod frame for a rest and 
guide, upon one of which rods it is slidably saddled, while that of the 
patent in suit is of sheet métal or the like. Défendants substitute a 
wire or rod for complainant's crossbeam. The différence is one of 
size. It is defendant's contention that Mudd's invention, if any, con- 
sisted in adapting bis trough and shell to his existing device. In a 
sensé this was so. But the crossbeam contributed nothing to the end 
Mudd had in view. It had no bearing upon the extent of the projec- 
tion of the trough into the coop. Nor was it an essential feature of 
the trough and shell support. Any rigid or semirigid crosspiece or 
other support would bave sufficed. True, it may bave assisted somc 
in protecting the trough from fouling, being directly over it, but it 
appears that defendant's wire was just as effective in preventing roost- 
ing on the trough. Nor is there any merit in defendant's contention 
as to différence in the form of the shell. It would not change the char- 
acter of complainant's shell to eut it out so that three strips remain. 
They are the same thing — both old. Seemingly for the purpose of 
avoiding the device of the patent in suit, défendant uses two posts at 
their corners instead of complainant's one. So far as that anange- 
ment is applicable to the matter under considération, it is the same 
thing. To eut out or construct more of an opening than is required 
cannot be held to constitute a différence. 

It seems clear that the charge of infringement is sustained. 

It is therefore held that the patent is valid and infringed. A decree 
may be prepared accordingly. 
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KESTNER EVAPORATOR OO. v. AMERICAN EVAPORATOR CO. 

(Circuit Court, E. D. Pennsylvania. December 1, 1910.). 

No. 421. 

1. Patents (§ 172*) — Construction— Effect of Nonuser. 

Wbile the valldity of a patent is not affeeted by its nonuser, such faet 
may hâve a bearing on its construction in requiring its limitation to ttie 
device plalnly sliown and distinctly described. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. i 247; Dec. Dlg. 
I 172.»] 

2. Patents (§ 328*) — Infeingement— Evapobatob. 

Tlie Hewitt patent No. 548,986, for an evaporator, clalm 1, In view of 
tlie prlor art and the proceedings in the patent office, is liœited to a device 
having one or more return tubes which accelerate the circulation of the 
liquid. As so construed, held not infringed. 

In Equity. Suit by the Kestner Evaporator Company against the 
American Evaporator Company. Decree for défendant. 

Howson & Flowson, for complainant. 
Charles' N. Butler, for respondent. 

HOLLAND, District Judge. This is a suit for an injunction and 
account for an alleged infringement of patent No. 548,986, granted 
October 29, 1895, to Peter Cooper Hewitt, for a new and improved 
evaporator, which patent was assigned by the patentée to the com- 
plainant Company. 

The answer dénies infringement, and avers that the patent does 
nôt describe any subject-matter that is legally patentable under the 
statutes, and that the alleged improvements were old and well known 
prior to the date of the alleged invention. There are other défenses 
set forth in the answer, and a demurrer to the sufSciency of the bill. 

It will only be necessary to consider the défense of noninfringe- 
ment, because if the patent can be sustained at ail, it must be restricted 
to the improvements set forth in the claim alleged to be infringed, 
and if so construed, the respondent's device does not infringe. 

The evaporator is a kind used to concentrate liquids by boiling 
them in heatiïig tubes so as to more or less completely drive off the 
fluid portions in the form of vapor, and the stated object of the pat- 
entée is to eflfect that evaporation rapidly and to insure the rapid 
séparation of the vapior formed from the liquid. The liquid to be 
evaporated is introduced into the apparatus at its base, through a pipe, 
and passes into the heating tubes. The tubes are heated by steam 
so that the liquid entering them is boiled and gives off bubbles of 
vapor, and the mixture of hot liquid and vapor rises in the tubes, 
and issues from their upper end with sufficient force to be projected 
through the séries of stationary nozzles into a separating chamber 
with which the nozzle communicates, and to strike the wall of the 
cîiamber at such an angle as to impart a rotary motion to the liquid 
discharged, and to maintain this rotary motion in the liquid in the 
separating chamber. The separated vapor rises through the center 

*For other cases see saue to;iic & i kumbeb in Dec. & Am. Digs. 1807 ta date, & Rep'r Indexe! 
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of a chamber and escapes through a pipe, while the liquid from which 
the vapor has been separated escapes, part (that which is sufficiently 
concentrated) through one pipe, and part (that requiring further 
concentration) through another tube or tubes, which carry this last- 
named partpf the Uquid back to the base of the apparatus, to be again 
heated and vaporized. That part of the liquid requiring further con- 
centration is returned to the lower part of the device through the 
return tubes, which are of a much lower température than the heated 
tubes containing the ascending liquid, and it is claimed that this de- 
scending liquid of lower température — 

"possesses a downward velocity due to the ascending veloeity of the column 
in the heated pipes, and its transi:ormation into centrifugal force in the cham- 
ber and this downward velocity increases the effect of the weight of the 
liquid in the descendlng pipe and adds to the rapidity of the circulation." 

This alleged downward pressure of the cool liquid in the dèscend- 
ing pipes is made a feature of this patent, and in order that this ad- 
vantage in increased circulation may be accomplished, as urged in 
the spécifications, the patentée is restricted to a device which includes 
this feature. That this is the proper construction to be placed up- 
on the claim in the patent alleged to be infringed by the défendant 
is further strengthened by the action of the officiais in the Patent Of- 
fice and the acquiescence of the patentée in the allowance of claim 1, 
which is the claim said to be infringed. It is as follows : 

"In an evaporator provided with heatlng tubes and one or more return 
tubes, a separating chamber provided with a séries of statlonai'y tangential 
nozzles communicating with tlie lionting tubes, substantially as specified." 

A number of claims had been submitted and rejected until they 
were satisfactory to the examiner, whô finally, after rejecting a claim 
submitted as follows, "In an evaporator, a separating chamber pro- 
vided with a séries of stationary tangential nozzles, substantially as 
specified," dccepted and approved claim 1 of the patent above set 
forth. 

In the claim finally allowed, the patentée qualified the rejected claim 
by inserting the phrase, "provided with heating tubes and one or more 
return tubes," and after the word "nozzles" there is inserted in the 
claim allowed the words, "communicating with the heating tubes." 

The patentée, in a letter to the Patent Office urging the approval 
of this claim, stated: 

"In my evaporator, by converting the rectilinear motion of the liquid and 
vapor into rotary or centrifugal motion, I maintain this acquired energy In 
the rotary liquid, which exerts a pressure due to its centrifugal force. This 
centrifugal force is made to exert a pressure On the ascending column through 
the descending column, from which it is obvious, that as the incrément of 
force acquired by each movement is added to the preceding acquired energy, 
the rate of circulation will be increased until the energy or force developed 
in each moment is equaled by the force required to overcome the friction of 
the moving liquid." 

It will be noted that the combination of the stationary tangential 
nozzles through which the liquid is projected, producing the rotary 
motion and resulting centrifugal force in combination with the re- 
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turn tubes, which accelerate the circulation of the Hquid, is the in- 
vention sèt- f<l)rth in this claim. 

The claim submitted by the patentée for a device only for a "sé- 
ries of stationary tangéntial nozzles" might hâve entitled him to claim 
a construction sufficiently broad to cover any other device which pro- 
duced a rotary motion of the heated liquid for the purposes of evap- 
oration by means of centrifugal force, but it would appear from the 
défense novv^ set up, and from the action of the department, that this 
would hâve been so broad as to be void for want of novelty. Claim 
1, alleged to be infringed, was only allowed after it had been nar- 
rowed to a device with a séries of stationary tangéntial nozzles in 
connection with "one or more return tubes * * * substantially as 
specified." 

"The patentée havlng once presented his claim In that form and the Patent 
Office having rejected It and he haiing acquieseed in such rejectlon, he Is, 
under the repeated descislons of the court, now estopped to elalm the beneflt 
of hls rejected claim, or such a construction of his présent claim as would 
be équivalent thereto." Morgan Envelope Oo. v. Albany Perforated Wrapping 
Paper Ce, 152 U. S. 425, 14 Sup. Ct. 627, 38 L. Ed. 500 ; New York Asbestos 
Mfg. Co. V. Ambler Asbestos A^O. C. Co., 113 Ped. 1022, 50 C. C. A. 669. 

It appears from the évidence that this is a mère paper patent, and 
it is urged that we are therefore warranted in drawing the inference 
that it: wfts issued by the department and accepted by the patentée, 
limited strictly to the construction as set forth in the claim alleged 
to be infringed, to wit, "the séries of stationary tangéntial nozzles" 
and "the one or more return tubes." "While it is true that validity 
of a patent is not affected by its nohuser, it may be said to hâve a 
bearing on its construction." Westinghouse Electric & Mfg. Co. v. 
Toledo, P. C. & L. Co., 97 C. C. A. 69, 173 Fed. 371; Bradford 
V. Belknap Motor Co., 115 Fed. 711, 53 C. C. A. 293. 

"The use we mal<e of the faet that the device has never gone into actual 
use is in the constrtiction or Interprétation of the patent. We are justlfied, 
in View of the facts of this case, In exercising much caution in attributing 
to the patent anything more than is plalnly showu and distinetly described. 
* * * This inference from the nonuse under the circumstances Is the con- 
verse of the inference drawii in respect of 'a doubtful patent wiien a showing 
is made that it has gone into large use and dispiaced other devices." Na- 
tional M. C. Co. V. Buckeye Iron Co., 171 Fed. 847, 96 G G. A. 515. 

In the respondent's evaporator a film of liquid travels along the 
inner surface of the heating tubes under the influence of a vacuum 
to an upper chamber, where the vapor is given a circular motion and 
the particles of liquid separated from the vapor by centrifugal force, 
after which the vapor passes off. The liquid is not returned but 
passes through tubes to what is called another "effect." It is known 
in the art as that class of evaporators in which the liquid is caused 
to circulate only once over the heating surface; the same being de- 
livered as a finished product by the one passage through the appara- 
tus. The apparatus may comprise one, two, three, four or more ef- 
fects, forming a System, known in the art, as multiple effect evapora- 
tion. The liquid passes once through each effect only and is dis- 
charged to a succeeding effect, due to the laws of gravity or inverted 
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siphons, and there is no recirculation through the evaporating tubes 
of the same effect through which the liquid has already passed. 

It is clear that upon a proper construction of claim 1 of complain- 
ant's evaporator, the defendant's device is not an infringement, and 
the bill is therefore dismissed, with costs. 



DETROIT HEATING & LIGHTIXG 00'. v. KEMP. 

(Circuit Court, D. Maryland. October 27, 1910.) 

Patents (§ 325*) — Suits fob Infringement or Patent— Printino Recobd. 
Where there is an estahlished practiee in a district, adhered to for many 
years and well lîiiown, to hâve the record in contested patent causes 
printed to facilitate its considération by ttie judge, and to tax the cost of 
such printing as a part of the Costa in the cause, such practiee has ail the 
force of a rule of court. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. J 325.*] 

In Equity. Suit by the Détroit Heating & Lighting Company against 
Clarence M. Kemp. On motion to retax costs. Motion denied. 
L. P. Whitaker and C. A. Collins, for complainant. 
Geo. W. Rea (Meyers, Cushman & Rea, of counsel), for défendant. 

MORRIS, District Judge. The complainant instituted this suit in 
■equity upon patent 577,759, for an improvement in device for regulat- 
ing the quality of gas. A decree was entered in favor of complainant, 
sustaining the patent, and awarding an injunction and an accounting 
and costs. The défendant appealed to the Circuit Court of Appeals 
for the Fourth Circuit, and the decree was affirmed, with costs. 175 
Fed. 779, 99 C. C. A. 351. 

The clerk of this court has taxed the costs in this court, allowing in 
favor of the complainant against the défendant, among others, the 
following items : 

Printing of record $231 60 

100 blue prints 7 50 

•Copies of patent 4 50 

Thèse items are ail connected with the printing of the pleadings and 
"the complainant's proofs and exhibits, which were printed for the con- 
venience of the judge who heard the case in the Circuit Court, and 
were actually disbursed by the complainant. There is no criticism of 
'the reasonableness of the amounts, provided they can be taxed at ali 
as costs to be recovered by the complainant against the défendant. 

It is urged by the défendant that nothing can be taxed as costs, ex- 
•cept what is specifically authorized by an act of Congress or by a formai 
rule of the court. We are, however, satisfied that a settled practiee, 
adhered to for many years and well known, constitutes a rule in a mat- 
•ter of this kind. There has hardly been a contested patent case brought 
to a hearing in this district for many years in which the record, or the 

*For other cases see same toplc & i ncmbbr in Dec. & Am. Dles. 1907 to date, & Rep'r Indexes 
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material portions of it, has not been printed, so that the judge's labor 
of exaniination might be facilitâted. In ail such cases, where there was 
a reasonable necessity for the printing, the costs hâve been taxed in 
favor bf the prevailing party. I think the taxation in this case is cor- 
rect,, Jordan v. Agawam Woolen C6., 3 Cliflf. 239, Fed. Cas. No. 
7,516; Tesla Electric Co. v. Scott (C. C.) 101 Fed. 524; Lowry v. 
Story (C. C.) 31 Fed. 769-771 ; Encyc. Pleading and Fractice, vol. 18, 
§ 1257; Fullerton v. Bank, 1 Pet. 604, 7 L. Ed. 280. 

There is in this case another considération which makes it only éq- 
uitable that the printing should be iaxed. The défendant appealed, and 
was obliged to pay for preparing the record to take the case up, and 
to pay the cost of printing the record in the Circuit Court of Appeals. 
He usedthe printing which the complainant had done in preparing the 
reçerd.and ii> preparing the 25 copies which were required to be fur- 
nished by him in the Circuit Court of Appeals, instead of having the 
record 'printed again at bis expense in the Circuit Court of Appeals. 
This saving to the défendant, amounted to nearly, if not quite, as much 
as he is now taxed for the printing which had already been done by the 
complainant. 

Pétition to retax denied. 



HARDINGE CONIOAL MILL CO. v. ABBE ENGINEERING CO. et al. 
, (Circuit Court, S. D. New York. October 29, 1910.) 

■ '' No. 5-8. 

Patents (§ 314*) — Suit in Bquity for Ikfeingement—Pbocbdtjeb— Motion to 
Dismiss. 

In a suit in equity for infringément of a patent, a motion by défendant 
to dismiss, after complainant bas rested on his prima fa cie case, must be 
on the merlts, so tbat the cause will be disposed of as on final hearing; 
and a motion to dlsmiss, oft. the ground that the prgofs taken are insufiU- 
clent to establlsh infringement, will not be entertained. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § S14.*] 

i, Jn Equity. .Suitby the ,Hardinge Çonical Mill, Comoany agaînst the 
Abbe Engineering Company and others. On motion by défendants to 
require complainant to take further proofs on its prima facie case, or 
that the bill be dismissed. Motion overruled. 

Suit in equity for infringement of H. W. Hardinge patent. No. 908,801. At 
the end of complainant's prima facie case, and before taking défense proofs, 
défendants move "for an order requirlng the complainant, as part of the 

.prima facie case herein, to produce proof, if complainant can produce sueh 
proof, that the défendants' mill constitutes an infringement of the Hardinge 
patent in suit, or, In lieu thereof, that the bill of complalnt herein be dismissed, 

■ with costs to défendants, or for such other relief to thèse défendants as may 
to the court seem méet." 

Kerr, Page, Cooper & Hayward and Drury W. Cooper, for complain- 
ant. 
Rogers, Kennedy & Campbell and Donald Campbell, for défendants. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1S07 to date, & Eep'r Indexe» 
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WARD, Circuit Judge (after stating the facts as above). I do not 
know of any practice either in equity or in admirai ty to dismiss causes 
at the close of the complainant's case, as is donc by nonsuit in trials at 
law. Référence is made to three cases : O'Neile v. Ternes, 32 Wash. 
528, 73 Pac. 692; Mounce v. Byars, 11 Ga. 180; Union Pacific R. R. 
Co. V. Harmon, 54 Fed. 29, 4 G. G. A. 165. In the first such a non- 
suit seems to hâve been granted, apparently by a judge in a trial in open 
court; the second was a trial before a judge and jury ; and in the third 
the bill was dismissed after the cause had been set down for final hear- 
ing on the pleadings in the usual way. It seems to me that, after the 
complainant has rested on his prima facie case in a patent cause, a mo- 
tion to dismiss must be on the merits, so that the cause will be disposed 
of exactly as if on final hearing. 

What the défendants want is, not a décision on the merits as to in- 
fringement, but a, halfway décision in the cause which will not dis- 
pose of it. Such dismissals not on the merits would invite coraplain- 
ants to experiment in making the prima facie case as thin as possible, 
and défendants to move to dismiss in every case. Causes would bave 
to be considered several times, instead of once, with innumerable ap- 
plications to amend, reopen for further proofs, etc. Conceding that 
such a course is within the power of the court, and may be advanta- 
geously pursued upon clearlj' defined questions of law (De Laval Co. v. 
Vermont Co. [C. C] 109 Fed. 813; Streat v. American Rubber Co. 
[C. C] 115 Fed. 634), it would, if apphed to the question of infringe- 
ment or noninfringement, greatly increase the labors of the court in 
this branch of its jurisdiction, onerous enough in this circuit as it is. 

Therefore, without considering the merits, the motion to dismiss is 
denied. 



In re KKAXICII. 

(District Court, E. D. PemiNylvaiiia. Xovemlier 10, 1910.) 

Ko. 3,443. 

1. Bankeuptcy (§ 310*) — Trustée in Bakkkuptcy — Garkistimekt. 

An attachment exécution, issued out of tlie state court against a bank- 
rupt's trustée, could not be enforced apiiinst tiie trustce's objection, thoush 
a judgraent on interrogatories had been duly entered against liim in tho 
State court by default. 

[Ed. Note. — For ottier cases, see Banl^ruptcy, Dec. Dig. | 319.*] 

2. Bankruptcy (§ 319*) — Bankrtjpt's Trustée— Failure to Object— Ïjffect. 

Wliere a banljrupt's trustée was sumnioned as garuisliee in the state 
court, and judgment on interrogatories was entered against hlni by de- 
fault, and he, havlng inore than enougli money in his hands to satisfy the 
.iudgnient against tlie debtor, made no objections either to the judgment or 
to an order asl^ed for by the creditor directing payment of the sum, such 
order would be allowed against the objection of the judgment debtor. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 319.*] 

In the matter of bankruptcy proceedings against Charles Kranich. 
On certificate of référée rejecting a claim against the bankrupt's 

*For other cases see same topic & § numbeh lu Dec. & Sm. Digs. 1907 to date, & Rep'r Indexes 
182 F.— 54 
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trustée as garnishee of the Bringhurst Baking Company. Order 
reversed, and claim allowed. 
See, also, 174 Fed. 908. 

A. S. Weill, for exécution creditor. 

Edgar N. Black, for Bringhurst Baking Co. 

J. B. McPHERSON, District Judge. It is clear that the attach- 
ment exécution issued in this case from a magistrate's court in the 
city of Philadelphia could not be enforced against the objection of 
the trustée, who was summoned as garnishee, although a judgment 
upon the interrogatories was duly entered against him by default. 
But he is not complaining, and does not oppose the order now asked 
for. The only objection cornes from the attorney for the BringhursJ 
Baking Company (who is the judgment debtor), and he is claim- 
ing the fund for himself, aUhough his right thereto is not estabhshed 
by the évidence upon this subject. The vajidity and amount of the 
debt has been conclusively adjudicated against the baking company, 
and the trustée has in his hands money due to the company that is 
more than sufficient to satisfy the judgment. The following situa- 
tion is therefore presented: A creditor has obtained judgment against 
the garnishee in an exécution attachment. The garnishee is an offi- 
cer of this court, and has more than enough money in his hands to 
satisfy the judgment; and, while the state tribunal could not compel 
him to pay over the money, he himself has made no objection either 
to the judgment or to the order that is now asked for by the credi- 
tor. Under such circumstances I see no reason why this court should 
not pay due respect to a tribunal of the state, and recognize a claim 
that has thus been conclusively proved — although I repeat that the 
allowance must be accepted as purely ex gratia. 

The referee's order rejecting the claim is therefore reversed, and 
the trustée is directed to pay the magistrate's judgment against the 
baking company, with interest from the date of its entry, out of 
the sum of $350 awarded by the référée to the company. 



ROBINSON V. MUTUAL RESERVE LIFE INS. CO. 

SCOVILL V. SAME. 

(Circuit Court, S. D. New York. November 7, 1910.) 

No. 141. 

1. Insurance (§ 72*) — Ixsurance Companies— Distribution of Assets in In- 
SOLVENCY— Effect of Fobeign Laws Impounding FUnds. 

The French and Spanish statutes relating to the création of a fund by 
foreign life Insurance companies for the protection of local pollcy holders 
construed with respect to the rlghts in such funds of members and deatli 
clainiants of an insolvent American mutual association, and, in the ab- 
sence of a construction by those countries, such funds held applicable in 
the flrst instance to the payment of claims for death losses, and, it appear- 
Ing that the funds were sufficient to pay the death claims under B'rench 

•For other cases see same topic & § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and Spanish policles in full, the claimants held not entitled to share in 
the distribution of the gênerai assets in ttiis country, witbi creditors wlio 
could not resort to sucli f unds. 

[Eîd. Note. — For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. 
§ 72.»] 

2. Corporations (§ 691*) — Fobeign Corporations— Effect or Dissolution— 

JuRisDicTioN or Courts. 

ïlie sta tûtes of a state cannot give its courts jurisdiction of actions in 
personam against a foreign corporation after it bas been dissolved. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. § 2674; Dec. 
Dig. § 691.*] 

3. Insurance (§ 611*) — Breach of Contract et Insurer — Remedy of In- 

SURED. 

By tlie law of New York, damages are not recoverable against an In- 
surance Company for its refusai to continue its contracts of Insurance, 
and such law governs in an action brought in that state unless a différent 
law Is incorporated into the contract. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1518 ; Dec. Dig. 
§ 611.*] 

4. Receivers (§ 82*) — Administration of Est.\te— Authority to Enter Into 

SlIPULATIOfJ. 

Receivers appointed for an insolvent corporation in the flrst instance 
represent the company and ail creditors, and a stipulation made by thcni 
with particular creditors binds ail. In the absence of seasonable and prop- 
er objection. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 151 ; Dec. 
Dig. § 82.*] 

5. Insurance (§ 362*) — Nonpayment of Assessments— Excuses for Nonpay- 

MENT. 

There is no obligation on the part of an Insured in an assessment life 
Company, after his poliey has been declared lapsed by the company be- 
cause of his refusai to pay an invalid assessment, to tender subséquent 
dues or assessments, and his failure to do so does not defeat the claims of 
the beneflciaries under the poliey against the company or its assets in 
insolvency. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 925, 930 ; Dec. 
Dig. § 362.*] 

6. Insurance (§ 72*) — Insurance Companies— Distribution of Assets in In- 

solvency. 

In the distribution of the assets of an insolvent life Insurance associa- 
tion which had issued policles in violation of the laws of the state where 
the contracts were made, and which were therefore void and were dlsaf- 
firmed by the holders, who sued to recover the premiums pald t^efore the 
insolvency proceedings were instituted, such poUcy holders are to be in- 
cluded in the class of gênerai creditors for the amount of such premiums. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. 
§ 72.*] 

7. Insurance (§ S92*) — Nonpayment of Assessments— Waiver. 

Where an insured under an assessment poliey paid an assessment after 
the time limited, its acceptance and rétention by the company was a 
waiver of the delay which did not debar the beneficiary after the death 
of the insured from proving her claim against the estate of the company 
in Insolvency. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 1041 ; Dec. 
Dig. § 392.* 

Waiver by acceptance of premiums, see note to Life Ins. Clearing Oo. 
V. Bullock, 33 C C. A. 369.] 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Insurance (§ 2i8*) — Eioht of Insueed to Rescind Conteact — Fraudu- 

LBNT Représentations. 

A policy holder in a llfe Insurance company who was Induced to insure 
by false and fraudulent représentations imputable to tbe company bas tbe 
rigbt botb by tbe Englisb and American law to rescind tbe contract and 
recover tbe premiums paid. 

[Ed. Note. — For otber cases, see Insurance. Cent. Dig. § 534 ; Dec. Dig. 
§ 248.*] 

9. Insurance (§ 72*) — Insurance Oompanijss— Distribution of Assets in In- 

SOLVENCY— CLAIMS ON POLICIES TBANSFEREBD. , . 

In proceedings for winding up tbe affairs of an insolvent life Insurance 
company, claims of policy bolders in ahotber company whose risks were 
transferred to tbe Insolvent under tbe law of Illinois considered, and held 
governed by tbe ternis of tbeir policies whlcb had not been surrendered or 
exchanged. 

[Ed. Note. — For otber cases, see Insurance, Cent. Dig. § 98 ; .Dec. Dig. 
, § 72.*] 

10. Insurance (§ 245*) — Assessment Companies— Effect of Nonpayment oS 
Excessive Assessments. 

Where an Insured 'in an assessment life company f alled to pay an exces- 
sive assessment made, and notbing furtber ai)pears, the inference is tbat 
he intended to abandon tbe contract, if a considérable tlme elapsed after 
, tbe default and before bis death. and he dîd notbing 'by\vay of protest 
or tender ; but tbe presnmption is not conclusive and may be rebutted. 

[Ed. Note. — For otber cases, see Insurance, Cent. Dig. § 523 ; Dec. Dig. 
§ 245.*] 

11. Insurance (§ 72*) — Distribution of Assets of Insolvent Company — 
CosTS in Suits on Policies. 

, In tbe distribution of tbe assets of an insolvent life Insurance company 
tbe costs In, actions brought on policies before tbe insolveney proceedings 
in wbich claims were establisbed wbich are allowed are costs of tbe cause, 
and not properly a part of tbe clainjs on tbe policies. 
■ [Ed. Note. — For otber cases, see Insurance, Cent, Dig. § 98 ; Dec. Dig. 
§ 72.*] 

12. Insurance (§ 72*)^DisTRiBUTioiii of Assets of Insolvent Company— Al- 
lowances. 

In a suit to wind up the affairs of an insolvent llfe Insurance company, 
where, after the fund bas been brought into court and uothing remàins 
but to make distribution between the creditors, représentatives of différ- 
ent classes of creditors are permltted to intervene, tbey are not entitled 
to allowances from tbe fund on account of tbeir expenses incurred in tbeir 
interventions nor from the money awarded to creditors of the same class- 
es as the interveners, who did not join In the interventions. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. 
. § 72.*] 

13. Insurance (§ 72*) — Distribution of Assets of Insolvent Company— Al- 
lowances. 

In a suit by creditors to wind up tbe affairs of an Insolvent life Insur- 
ance' company, counsel for complainants are entitled to an allowance from 
tbe fund brought into court for distribution for services rendered, even 
after the appointment of receivers in the gênerai eonduct of tbe cause, 
wbich were bénéficiai to tbe creditors generally. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 98; Dec. Dig. 
§72.*] 

14. Insurance (§ 21*) — "Privilège." 

Tbe word "privilège" in tbe French statute, relating to the création of a 
fund by foreign life Insurance companies for tbe protection of local policy 

»For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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holders, means a préférence to holders of insurance obligations over other 
dehts in the distribution of the fund. 

[Ed. Note. — For otlier cases, see Insurance, Cent. Dig. § 23; Dec. DIg. 
§ 21.* 

For other définitions, see AVords and Pbrases, vol. 6, pp. 5.583-5589 ; vol. 
8, p. 77&4.] 

In Equity. Suits by James C. Robinson and by Reuben O. Scovill, 
respectively, against the Mutual Reserve Life Insurance Company. 
On exceptions to report and supplemental reports of spécial master. 

See, also, 159 Fed. 5G4, 175 Fed. 624, 629. 

William Beverly Winslow, for complainants. 

Thomas L. Fe'itner, Sullivan & Cromwell, Joshua Matlack, John 
T. McGovern, Sewell T. Tyng, Albert P. Massey, Miles M.^Dawson, 
Robert Van Iderstein, Van Iderstein, Badger & Barker, Gilbert E. 
Roe, Wollman & Wollman, David J. Gallert, Clark Varnum, George 
W. Harper, Blandy, Mooney & Sliipman, Morris Hillquit, Florence 
J. Sullivan, E. N. Dollin, and John M. Scoble, for exceptants. 

Report Filed July 1, 1910. 

WARD, Circuit Judge. The master présents the questions of fact 
and of law involved in this matter so clearly that there will be no ad- 
vantage in restating them, and I will therefore give my conclusions 
only in disposing of the exceptions to it. 

First. The exceptions filed on behalf of Lemarquis and others and 
of Mary Aline Duval Thiebaud, individually, etc., are overruled. 

The French and Spanish statutes upon which thèse exceptions are 
founded hâve never been passed upon by the courts of those coun- 
tries and hâve never been applied by those governments in the case 
of an insolvent insurance company. Nor is there in either country 
any statute or departmental régulation as to the distribution of the 
assets of an insolvent insurance company. Therefore the construction 
of the statutes is for the court. 

I think the French statute was intended to create a fund out of 
which the insurance obligations of foreign insurance companies con- 
tracted in France and Algeria should, if necessary, be paid before 
any other debt of the companies. Statutes of a more or less similar 
nature are common in the states of this country. Though the amount 
of the fund under the French statute is determined as to one élément 
by the mathematical reserve of outstanding policies, I think the fund 
itself was not intended to secure any particular policy, but was for 
the benefit of the whole body of French and Algerian insured, de- 
scribed by the French word "assures," in the plural. The word of 
the statute "privilège" means a préférence to holders of insurance ob- 
ligations over other debts in the distribution of the fund. The fund 
is the property of the company, subject, however, to be applied by 
the French government to the protection of its insured. 

France can hardly hâve intended to give partial protection to death 
claimants, but entire protection to daims of living policy holders for 

*For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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their mathematical reserves. If a person insured under a French pol- 
icy for $10,000 had died during the first year of the Insurance, and 
his estate had recovered a judgment for $10,000 in France which the 
Company before insolvency refused to pay, I cannot believe that the 
government would simply hâve awarded it out of this fund the mis- 
érable pittance of the mathematical reserve of the policy before the 
death. The meaning of the Spanish statute is still clearer. It requires 
foreign insurance companies to deposit a fund for the security of in- 
surances effected in Spain out of a percentage of premiums coUected 
there. 

In the absence of statutes or adjudications or departmental régula- 
tions covering the application of thèse foreign funds in the case of 
insolvency, I will présume that the foreign courts will apply it as 
we do ; that is, pay the death claimants first as against the living pol- 
icy holders, who are members of the association. Of course, the ap- 
plication would be différent in the case of a stock corporation vvhose 
living policy holders would hâve a right as creditors to share in such 
a fund pro rata with the death claimants. If it were conceded that 
the purpose of the French statute was to give living policy holders a 
right which they did not possess under their contracts or by the Amer- 
ican law, still thèse French claimants would not hâve the benefit of 
the statute because the Council of State May 38, 1910, held in the 
case of the Equitable Assurance Society that article 7 of the Law of 
190S is not rétroactive and does not modify previously existing con- 
tracts. 

If the funds in question are distributed in accordance with thèse 
views, the funds in France and Spain were sufhcient to pay the death 
claimants in those countries in full, and they should not be allowed 
to recover anything out of the fund in this court. 

It is objected that under the equity rule a secured creditor may col- 
lect what he can before realizing his collatéral, provided that he col- 
lect from ail sources no mote than the amount of his claim. I do not 
think the above conclusion inconsistent with this contention. The 
proofs showing that thèse claimants bave a security sufficient to pay 
them in full, they should not be allowed to delay or disturb the dis- 
tribution of the fund in this country because they hâve not been at 
the pains of liquidating their security. When a creditor can look to 
two funds, he may be required to resort to that one on which other 
creditors hâve no claim if he will not be injured thereby. Story's Eq. 
Jur. 633. 

It is further objected that thèse funds are no longer the company's, 
but hâve been segregated and are the property of the persons for 
whose benefit they hâve been so segregated. If this be admitted, the 
ségrégation in accordance with the views heretofore expressed is 
for the benefit of death claimants in the first instance, and the funds, 
if regarded as theirs, are enough to pay .the claims in full. 

The question is to a large extent a practical one. There is a fund 
to be distributed in France in which only certain creditors are in- 
terested, and another fund to be distributed hère in which ail cred- 
itors are interested. The natural and reasonable course would hâve 
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teen for the French and Spanish creditors to first ascertain what they 
vvere entitled to receive eut of the fund reserved for their exclusive 
benefit, and then make their claim upon the fund hère. On the other 
hand, the fund in this country cannot be distributed with exact equity 
in the first place if it is not known how much the French and Spanish 
claimants will recover abroad. Ail this bas been patent to them for 
some two years, but they bave deliberately postponed the liquidation 
of the fonds abroad. This court said in an opinion handed down De- 
•cember 28, 1909 : 

"The master properly excluded death claims of citizens and résidents of 
foreign countries in whicli the government lias se(iuestered deposits niade by 
the association and the conipany for the beneflt of the résident pollcy holders, 
and its free assets in bauks, etc. It being found as a fact tliat the receivers 
hâve applied for the retnrn of those funds for distribution hère wlthout avail, 
and that they are sutticieut in aniount to cover the death claims uiaturiug lu 
those countries before February 15, lOOS, those claimants are properly rele- 
gated to the assets so sequestered. Presumably they will be paid in full. 
There is nothing to show that they hâve done anything to realize from the 
funds inipounded abroad. It would not be falr to the domestic creditors either 
to postpone distribution until the foreign creditors hâve collected what they 
«an abroad, or to permit the foreign creditors to prove their claims in full 
hère and leave the receivers to collect any surplus there may be coniing to the 
domestic creditors from abroad. ïhe time is approaching when the assets 
should be distributed and claimants should know exactly what they hâve to 
■expect as the outcome of this unfortunate business." llobinson v. Mutual Ré- 
serve Life Ins. Co., 175 Fed. G28. 

Second. The exceptions filed by Victor J. Loring and others, Tur- 
ley & Turley and others, Burns Bros., Frank J. Carroll, and Martin 
Fitzgerald, Ann Campbell, Edward I. Robinson and another, and the 
fir.st, second, and third exceptions of Christina S. Dogg'e are over- 
ruled for reasons stated in a former opinion on exceptions to the 
master's report filed July 1, 1909, reported in 175 Fed. 624. 

Third. The exceptions filed on behalf of A. E. Lloyd and others are 
overruled so far as they dépend upon the North Carolina judgments, 
because the courts had no jurisdiction of the défendant after it w;as 
ctissolved. Pennoyer v. Neff, 9.5 U. S. 714, 24 E. Ed. 565; Pendle- 
ton V. Russell, 144 U. S. 640, 12 Sup. Ct. 743, 36 L. Ed. 574; Rodgers 
V. Insurance Co., 148 N. Y. 34, 42 N. E. 515. The statute of North 
Carolina could no more give jurisdiction in such a case, at least as 
to assets vvithout the state, than it could give jurisdiction over the 
estate of a dead défendant or of a nonresident not personally served. 
Cases which hold that service upon an officiai agent of the state brings 
the Company into court, even after it has ceased to do business in 
the state, like Woodward v. Mutual Reserve Co., 178 N. Y. 485, 71 
N. E. 10, 102 Am. St. Rep. 519, affirmed 200 U. S. 612, 26 Sup. Ct. 
752, 50 É. Ed. 620, do not apply to a company which has ceased to 
exist. 

If the causes of action on which thèse judgments vvere rendered are 
considered, the claims were rightly dismissed because by the law of 
this state no damages can be awarded for the refusai of an Insur- 
ance company to continue its contract of insurance. The insuredi may 
either proceed in equity to compel the reinstatement of the policy, or 
he may leave the liability of the insurer to await its maturity by death 
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or disability. Kelly v. Security Mutual Ufe Ins. Co., 186 N. Y. 16, 
78 N. E. 584. Thèse are the only remédies afforded in New York, 
and I do not think that the law of North Carolina which recognizes a 
living policy holder's claim for damages was incorporated into the 
contract so as to require the courts of this state which recognize no 
such remedy to enforce the foreign law. The law of the forum rég- 
ulâtes the bringing of suits. Scudder v. Bank, 91 U. S. 406, 412, 23 
ly. Ed. 345. If the cause of action had been mei-ged in a judgment 
binding on the défendant, as was the case in Hunter v. Mutual Re- 
serve Co., 184 N. Y. 136, 76 N. E. 1073, and 193 N. Y. 85, 84 N. E. 
576, the question would not arise. 

Fourth. The exceptions of Magnus L- Holt, Anthony W. Moseley, 
Jerry Lynch, and George W. Beatty, disability claimants, are sustained 
because the proofs, which are ail by déposition, though meager, are 
uncontradicted to the effect that thèse exceptants are permanently dis- 
abled and wholly incapacitatedl. 

Fifth. The first, second, and third exceptions of Christina S. Dogge 
filed July 39, 1910, to the report filed July 1, 1909, are too late. Her 
fifth exception to this report was withdrawn at the argument and her 
fourth exception, as to the Northwestern policies to the master's find- 
ing of fact 7 and conclusion of law thereon, viz., that the extra mor- 
tality lien laid by the Mutual Reserve upon holders of Northwestern 
policies was invalid, are overruled because those policies were carried 
into the Mutual Reserve, so far as appears, automatically under the 
statute of Illinois, and the express conditions of their policies as to 
premiums or assessments could not be altered by the contract of 
transfer between the Northwestern Life Association and the Mutual 
Reserve. The third exception of Scovill and others (which seems to 
hâve been also separately filed) as to preferential awards to certain 
lawyers is overruled, on the strength of Barnes v. Newcomb, 89 N. 
Y. 108, approved in Matter of Attorney General v. North American 
Life Ins. Co., 91 N. Y. 63, 43 Am. Rep. 648. 

The second exception of Reuben O. Scovill and others is préma- 
turé because it relates to matters reserved for a supplemental repoit 
of the spécial master to be subsèquently considered. 

Sixth. The exceptions of Mary Fox Gray and Ida Frances Fox are 
sustained because the master dismissed their claims on the ground of 
abandonment by the insured; whereas, by a stipulation entered into 
between them and the receivers which was received in évidence with- 
out objection, their claim was to be allowed in full if the assessment 
No. 97, which the insured refused to pay as invalid by the law of 
California, was invalid by that law. Benjamin v. Mutual Reserve 
Fund Life Association, 146 Cal. 46, 79 Pac. 517. 

May 33, 1910, this stipulation was offered in évidence without ob- 
jection on the part of any one; Mr. Roe being présent. August 5th 
Mr. Roe at the argcment before me objected to the stipulation as not 
binding on creditors represented by him. The receivers in the first 
instance represent the company and ail creditors, and their admissions 
bind ail in the absence of seasonable and proper objection. It would 
lead to very unfair results if, after a long litigation in which parties 
had relied upon formai stipulations of receivers, any creditor might 
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object that the stipulation was not binding at the final hearing. More- 
over, in this case order No. 55 provided that any claimant might con- 
test the claim of any other claimant by filing with the master his ob- 
jection in writing thereto at any time before the expiration of 10 days 
after the expiration of 30 days from the publication of the notice pro- 
vided for in that order, which time expired April 10, 1910. There 
is no proof that any such proper or definite objection in writing was 
made. There was no obligation upon the part of the insured after 
his policy was declared lapsed by the company because of his refusai 
to pay ari invalid assessment to tender subséquent dues or assessments. 
Shaw V. Insurance Co., 69 N. Y. 286; Meeder v. Provident Soc, 171 
N. Y. 433, 64 N. E. 167; Reed v. Provident Soc, 190 N. Y. 111, 82 
N. E. 734. 

Seventh. The exceptions of W. J. Keary, executor, are overruled 
because the insured died August 8, 1907, and there is no claim that 
the assessment he failed to pay February 1, 1900, was invalid. 

Eighth. The exceptions on iDehalf of Emil Nathan & Co. are sus- 
tained because the claimant proved a state of facts upon which the 
presumption of the death of the insured fairly arose, and he should 
not bave been affected by the hearsay answer in a déposition of one of 
his witnesses, which answer he moved to hâve stricken out, that some- 
body told the witness he had seen the insured in Panama. 

Ninth. The exceptions of George Stead and others are sustained. 
The master disallowed thèse claims on the ground that there was no 
proof to sustain them. But the receivers admitted, and the papers on 
file show, that the Mutual Reserve Company issued policies to thèse 
exceptants, and on the same day by another instrument, called "Spé- 
cial Renewal Contract," appointed them to the class of executive 
agents in New Jersey, restricted to the number of 200. The policies 
make no référence whatever to the spécial renewal contracts, but both 
contracts are to be read together, and, so read, show that thèse ex- 
ceptants received advantages not menti oned in their policies, which 
were not received by other insurants in the same class and of equal 
expectation of life. The transaction in both thèse respects violated the 
express provisions of the law of New Jersey (Act March 19, 1895 [2 
Gen. St. p. 1783]). Therefore the contract is void and to be treated 
as nonexistent, and the exceptants are entitled to recover premiums 
paid as moneys had and received to their use. Cyc. 9, 475 ; U. S. 
Bank v. Owens, 2 Pet. 527, 539, 7 E- Ed. 508 ; Spring Co. v. Knowl- 
ton, 103 U. S. 49, 26 L. Ed. 347 ; Urwan v. Insurance Co., 125 Wis. 
349, 103 N. W. 1102 ; Insurance Co. v. Strong, 127 Mich. 346, 86 N. 
W. 825. The exceptants disaffirmed the contract by bringhig suit to 
recover premiums before the appointment of the receivers and must be 
included in the class of gênerai creditors for the amount of premiums 
(not including expenses, etc., of Richard C. Barrington), with interest 
to the time of the appointment of the receivers. 

Tenth. The exceptions filed by Tillie Taylor are sustained. The 
insured under assessment policy of the Mutual Reserve dated Decem- 
ber 1, 1888, died January 29, 1908. The assessment of December, 
1907, was paid to the company January 27, 1908, though not within 30 
days, as required by the policy. The fact that it was never returned 
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by the company amounts in my opinion to a waiver of any right to 
déclare the policy forfeited. Claim was made in the proceeding in 
this court within one year from the death of the insured. 

Exceptions to Supplemental Report filed August 1, 1910. 

The master having merely allowed or disallowed claims without 
stating the facts or the reasons, I am obHged to state the facts and 
the reasons for my conclusions more fully than in the case of the 
report just considered. 

First. The exception of Frank J. Carroll, assignée of eight Irish 
judgments, is overruled. I see no reason whatever for giving this 
daim a préférence over gênerai creditors. Master's Report, fols. 
13-15. 

Second. The exceptions of Christina S. Dogge to the allowance 
of Carroll's claim, the second and fifth as to the proof of the judg- 
ments having been waived by counsel at the argument, are overruled. 
I think the certified records and the testimony taken by commission 
in Ireland show that the spécial appearance of the company défend- 
ant became gênerai, and it was bound by the default judgments. 

Third. The exception of Martin Fitzgerald is sustained to the ex- 
tent of allowing his claim as a gênerai créditer only. The proof 
satisfies me that he was induced to insure by false and fraudulent 
représentations imputable to the Mutual Reserve Company. There- 
fore he had a right to rescind the contract and to recover premiums- 
paid by him as moneys had and received to his use by the English 
law, expressly subject to which his contraict was made (Foster v. Mu- 
tual Reserve, 19 L. T. Rep. 342, 20 h. T. Rep. 715; Merino v. Mu- 
tual Reserve, 31 L,. T. Rep. 167), as well as by our own law (Moore 
V. Mutual Reserve Association, 131 App. Div. 335, 106 N. Y. Supp. 
355). Master's Report, fol. 32. 

Fourth. The remaining exceptions apply to claims almost ail of 
which are Illinois contracts and dépend so largely upon the law of 
that State that I will briefly state it, together with the relevant facts. 

In December, 1889, the Covenant Mutual Benefit x\ssociation trans- 
ferred its membership to the Northwestern Masonic Aid Association 
of Illinois. In June, 1896, the latter association changed its name 
to Northwestern Life Assurance Company. In September, 1900, the 
whole membership of the Northwestern Company was transferred 
to and assumed by the Mutual Reserve Fund L,ife Association. Thèse 
transfers were made under a statute of Illinois regulating corpora- 
tions for furnishing life or accident Insurance on the assessment plan. 
Hurd's Rev. St. 111. 1909, p. 1330, art. 245, is as follows: 

"When and how corporation may transfer Its risks. Sec. 16. No such cor- 
poration under the laws of this state shall transfer its rislfs to or reinsure 
them in any other corporation unless the contract of transfer or reinsurance 
is first submitted to and approved by a two-thirds vote of a meeting of the 
Insured called to conslder the same of which meeting a wrltten or prlnted no- 
tice shall be mailed to each niember, certiflcate or policy holder at least thirty 
days before the day flxed for such meeting. If such transfer or reinsurance 
shall be approved every member, certiflcate or policy holder of the corpora- 
tion who shall file with the secretary thereof within ten days after the meet- 
ing a VJTitten notice of his préférence to be transferred to some other cor- 
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poratlon than that named in the contract shall be accorded ail the rights and 
privilèges, if any, in aid of such transfer as would hâve been accorded under 
the terms of such contract had he been transferred to the corporation named 
therein. * * »" 

The transfer of the membership of the Northwestern Assurance 
Company to the Mutual Reserve was ratified by a two-thirds vote 
of the members of the Northwestern Company présent at a meeting 
called for that purpose, and the légal resuit was that ail members 
who did not ask in writing to be transferred to some other associa- 
tion became ipso facto members of the Mutual Reserve. But nothing 
contained in the contract of transfer between the two associations 
could alter the express terms of the original contracts of the mem- 
bers of the Northwestern Company if not surrendered and exchanged 
for Mutual Reserve certificates. 

Article 237 provides : 

"Sec. 8. EJvery such life Insurance corporation shall accumulate or maintain 
a reserve or emergency fund equal to such sum as might be realized froni one 
assessment on, or periodlcal payment by policy or certiflcate holders thereof 
and in no event less than the amount of its maximum policy or certiflcate. 
Such fund if not already accumulated shall be accumulated by every such ex- 
isting corporation within six months from the time this act takes effect and 
by every corporation hereafter foniied under this act within six months from 
the date of its incorporation and shall be held for the purposes for which such 
fund was created or accumulated. In case such fund or any portion thereof 
shall hâve been used by the corporation for the purpose or purposes for 
which the same was created or accumulated and the amount thereof thereby 
reduced to less than the amount of one death assessment or periodlcal pay- 
ment, the amount of such réduction below the amount of one death assessment 
or periodlcal payment shall be made by and restored to said fund within six 
months thereafter. Such fund may be held in cash or invested In the same 
class of securities required by law for the investment of funds by Insurance 
corporations and nothing herein contained shall prevent the création and ac- 
cumulation of other funds in excess of the amount herein required to provide 
for the purposes of such corporation. * * • " 

It is quite clear that the law contem.plates the maintenance of a 
spécifie fund separate from the company's gênerai assets. 

Fifth. Ail the claims allowed by the master in article 3 of his re- 
port are on policies of the Northwestern Life Assurance Company. 
The material facts in relation to them are as follows : 

Devroe E. Gettman, Isabella Maison, Eliza I. Macy, Susan M. Dir- 
ham, Gertrude Manasse, Ella V. Bishop, Margaret J. Harney, Wil- 
liam Ollendorf, Clifton C. Coldren and others, and Mary Cary are 
claim.ants on policies under which the insured defaulted in the pay- 
ment of a premium not alleged to hâve been invalid. Alice Shue, 
Mary E. Turnbull, Simon H. Kohn, and John Munch are claimants 
on policies under which the insured defaulted in the payment of pre- 
miums which were shown to hâve been excessive and therefore in- 
valid. 

Ail of the foregoing claims except Mary Cary's were originally fîled 
for the fuU amount of the policies; but the claims were by stipula- 
tion subsequently made with the receivers changed to claims for the 
value of the poHcy in full-paid insurance at the time of default, pay- 
able at the death of the insured. Mary Cary's claim was for extended 
insurance for the face of the policy. 
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There is on the face of the policy a table showing- the privileges^ 
given th'e insured in case of failure to pay premiums, oiie of which 
is to hâve, without any action on his part, the value of the policy 
in paid-up insiirance payable at his death to a stated amount or upon 
application to the company to bave a loan, or, lastly, to bave extended 
Insurance for the face of the policy. 

Inasmuch as ail thèse claims are for full-paid Insurance payable 
at death, except Mary Cary's, which is for extended insurance, I do 
not think that the rights of the clàimants difïer, whether the premium 
on which they defaulted was valid or invalid. 

The policies contain the f ollowing f élevant clause : 

"The privilèges of paid-up and extended insurance, loan or cash surrender 
values, and the dividends provided for by thls policy, are available only when 
the reserve funds of the company are in excess of the amount required by lavy, 
and not less than $100,000." 

It lay upon the receivers to show that there was no emergency 
fund or none in excess of $100,000 at the time of the default, and there 
is no proof on the subject at ail. 

I do not think that the Northwestern Company and the Mutual 
Reserve Company by anything they put into the contract of trans- 
fer in September, 1900, could subject thèse policies to a lien not pro- 
vided for in them. The exceptions of Devroe E. Gettman, Eliza I. 
Macy, Susan M. Durham, Gertrude Manasse, Ella V. Bishop, Mar- 
garet J. Harney, W. M. Ollendorf, and W. W. Koehler are sustained, 
and the exceptions of Christina S. Dogge are overruled. 

Sixth. The claims allowed by the master in article 4 of his report 
are upon assessment certificates of membership of the Northwestern 
Masonic Aid Association. 

Sarah C. Glazer, Ella C. Ellis, Adm'x, Emeline A. Hemstreet, Lur- 
ancey E. Richman, Albert Grannis and another, Frank W. Rieder, 
Adm'r, et al., Mary E. Dunham et al., Adam N. Horn et al., Petrolina 
Benes, Sarah F. Lindsay et al., Sarah Merkel, Wealthy J. Sinclair, 
and Mabel L,. Mallette claim on certificates under which the insured 
refused to pay an assessment which was in excess of the amount men- 
tioned in their certificates and in the by-laws on the ground that it 
was excessive, from which time the Mutual Reserve treated the cer- 
tificates as lapsed. As the insured correctly disputed the assessment, 
they were not obliged to do anything thereafter in the further per- 
formance of their part of the contracts. They had a right to go in- 
to equity to bave their certificates reinstated, or to wait until death 
occurred, when their représentatives could claim the full amount, less 
whatever assessments the insured should bave paid. As the amount 
of thèse assessments bas not been proved, and I think cannot be 
proved, thèse claims as reported are allowed. The exceptions of 
Christina S. Dogge are overruled. 

Seventh. The master disallowed the following claims in article 5 
of his report on assessment certificates under which the insured failed 
to pay excessive and invalid assessments. 

Where an insured fails to pay an excessive assessment, be may do- 
so because he wishes to abandon the contract or because he is stand- 
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ing upon his rights and is willing to pay proper assessments. Where 
nothing is shown except the mère f ailure to pay, I think the inference 
should be that the insured is not standing on liis rights, especially 
if he does nothing in the way of protest or tender for a considérable 
time between the failure to pay and the date of his death. 

Viola Murfitt is a claimant on a certificate of the Mutual Reserve 
on the life of J. M. Terwilliger, who defaulted on an excessive as- 
sessment payable May 2, 1898, and died May 16, 1898. May 24, 
1898, the Mutual Reserve, insisting that the policy was lapsed, for- 
warded at the request of the claimant blank proofs of death. 

Reliance is placed on the possession by the insured of a quinquen- 
nial bond, which it is said should hâve been applied to the payment 
of the assessment; but the bond was not payable at that time. The 
claim should hâve been allowed, less déduction of such assessments 
as would hâve been proper, because the fair inference is that the 
parties in interest were standing on their rights. The claimant's 
exceptions are sustained. 

Sarah A. M^lliams is a claimant on a similar certificate under which 
the insured paid assessments down to May 2, 1898, and died February 
10, 1903. Plainly the inference to be drawn from his conduct in 
doing nothing between May 2, 1898, and the date of his death, Feb- 
ruary 10, 1903, is that he abandoned the contract and was not stand- 
ing upon his rights. He had two quinquennial bonds, but they were 
not payable at the date of the default in paying the assessment. The 
claim was properly disallowed, and the claimant's exceptions are over- 
ruled. 

Bridget M. Kennedy and another are claimants upon a similar cer- 
tificate. The insured refused to pay an assessment called July 1, 
1901, because the company insisted that her policy was to be reduced 
•by the sum, of $1,835.80, and died June 7, 1904. "She had in her pos- 
session a quinquennial bond, but it was not payable at the time of 
the default. This claim should hâve been allowed, with a déduction 
of such assessments as the insured ought to hâve paid. The claimant's 
exceptions are sustained to this extent. 

" Maud Judson and another are claimants on a certificate of mem- 
bership of the Covenant Mutual Benefit Association on the life of 
L,ucius Judson, dated April 6, 1872, whose membership was transfer- 
red in December, 1889, to the Northwestern Life Association and by 
it to the Mutual Reserve in September, 1900. The insured died Sep- 
tember 17, 1907. The Mutual Reserve refused payment Septembet 
20, 1907. The insured failed to pay an excessive assessment. It is 
not stated when this assessment was made nor why the insured failed 
to pay it. His conduct being as consistent with the abandonment 
of the contract as with standing on his rights, the claim was prop- 
erly disallowed, and the claimant's exceptions are overruled. 

Robert H. Dunn is a claimant upon a similar certificate dated July 

3, 1880, on the life of Luke Dunn, who died June 1, 1905. December 

4, 1906, the Mutual Reserve waived proofs and denied liability. The 
insured failed to pay an excessive assessment. The claim was prop- 
erly disallowed because the conduct of the insured was consistent 
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with his abandonment of the contract. The claimant's exceptions are 
overruled. 

Ann Fowlie is a claimant on a certificate of membership of the 
Northwestern L,ife Association dated May 10, 1893, on the Hfe of 
George FowHe, who died August 15, 1906. The Mutual Reserve 
waived proofs and denied HabiHty April 16, 1907. The insured failed 
to pay an excessive assessment. It is not shown when this assess- 
ment was called, nor any explanation given of the failure to pay it. 
The claim was properly disallowed as upon an abandoned contract. 
The claimant's exceptions are overruled. 

Augusta Kuntz is a claimant under two certificates of membership 
of the Northwestern Life Association dated October 23, 1896, on 
the life of John Kuntz, who died March 21, 1903. The Mutual Re- 
serve waived proofs and denied liability January 26, 1904. The claim 
was properly disallowed as on an abandoned contract. The claimant's 
exceptions are overruled. 

Hannah Robinson is a claimant on three certificates of membership 
of the Northwestern Life Association on the Hfe of David W. Robin- 
.son dated September 5, 1892, who died February 5, 1907. The Mu- 
tual Reserve refused to pay and denied liability January 9, 1908. It 
is not proved when the assessment was made nor why the insured 
failed to pay it. The claim was properly disallowed as on an aban- 
doned contract. The claimant's exceptions are overruled. 

Eighth. It is contended that costs incurred in suits on claims al- 
lowed hère which were brought in the courts of Illinois before the 
appointment of receivers should be regarded as a part of the expense 
of administering the fund in this court and given a préférence over 
ail other claims. The costs in those suits are costs of the cause and 
are not properly a part of the claims on the policies in this court. The 
exceptions of Devroe E. Gettman and others are overruled. 

Ninth. It is also contended that the claims on Northwestern poli- 
cies are entitled to a préférence out of the reserve or emergency fund 
of the Northwestern Life Assurance Company similar to the préfér- 
ence allowed to death claims on assessment policies of the Mutual 
Reserve Company. There is no évidence that there ever was such 
a fund, and certainly none has been traced into the hands of the re- 
ceivers, so that no such préférence can be allowed. The exceptions 
of Devroe E. Gettman and others are overruled. 

The third and fourth reports of the spécial master are so full and 
clear that I need only state my conclusions. 

The Third Report Filed October 28, 1910. 

Orders were entered permitting interventions in this cause by cred- 
itors of varions classes to présent not only their own claims, but the 
claims "of ail such other persons as may join in said pétition and 
pay their proportionate share of the expenses thereof." This phrase 
is commonly used in représentative or class bills such as creditors' 
and stockholders' bills. Because no single créditer or stockholder may 
maintain such suits upon his own claim alone, he is required to bring 
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it also on behalf of ail others similarly situated. When one creditor 
or stockholder has brought such a proceeding, no other creditor or 
stockholder may maintain another. Therefore other creditors or stock- 
holders who may wish to take part in the suit are invited to join in it 
upon condition of contributing to its expenses. In this case, however, 
a représentative suit had already been brought against the Mutual 
Reserve by the complainants in this cause, and ail the creditors of 
the Company who had filed claims were already in the suit so far 
as distribution was concerned. Thèse pétitions of intervention were 
permitted after the purposes of the suit had been practically accom- 
plished, and they concerned only the distribution of the fund which 
the complainants had brought into court. No other creditor did 
join in any one of the interventions except John J. Whipple in that 
of Edward I. Robinson. Therefore no allowances can be awarded to 
the interveners on the ground that they hâve or any of them has, 
brought a fund into court or preserved such a fund, upon which 
grounds most of the cases cited by the interveners proceed. The in- 
terveners suggest that the portions of the fund which are awarded 
to the prevailing classes are to be regarded as separate funds and 
treated as if the interveners by independent suits had created or 
brought them into court subject to the same rules as to allowances. 
I cannot take this view. How far such contentions may be carried 
is to be seen from the fact that the interveners who hâve been de- 
feated claim that they also are entitled to allowances out of the fund. 

It is next suggested that the court may deduct from moneys com- 
ing to creditors of the same class as interveners who hâve prevailed 
a contribution to the expenses of those interveners, on the ground 
that such creditors hâve benefited by their services and are therefore 
under an implied obligation to pay. The presumption is that the pri- 
orities in the fund would hâve been correctly determined whether 
there had been intervention or not. It may be, as contended, that 
receivers, generally speaking, should stand neutral, e. g., between 
creditors contesting for priority. But certainly, if there had been 
no contest, it would hâve been the duty of the court and its receiv- 
ers to see that the fund was properly distributed. 

Two of the interventions stand on a somewhat différent groimd. 
Mr. Ruston seems to hâve suggested the institution of proceedings 
in equity against Frederick A. Burnham, former président of the Mu- 
tual Reserve, which hâve resulted in a settlement with his estate for 
$5,000 in cash and securities of the face value of $25,000. If sug- 
gestions to receivers who act upon them successfully were to justify 
allowances, a very dangerous and uncertain avenue of charging funds 
in court would be opened. Mr. Lewis, on the other hand, interven- 
ing for Elizabeth A. Sharman, did obtain for his clients and others 
similarly situated the sum of $15,000 by taking it out of the fund 
in court adversely to the receivers on the ground that they never 
were entitled to it. This did amount, I think, to the création of a 
fund, and I think he is entitled to an allowance of $1,000 to be de- 
ducted ratably from the sums going to the participants in that fund. 

I fully recognize the moral weight of the claims of the prevailing 
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interveners and appreciate that they, by relying upon a view of the 
law différent from that taken by the spécial master, hâve spent much 
time and effort on behalf of other people gratuitously. I must con- 
fess that my own impression- was that the law would allow them com- 
pensation, and I would gladly give it but for the fact that the déci- 
sions, especially those of the fédéral courts, in my opinion show that 
the conclusion of the spécial master is right. The exceptions of Chris- 
tina S. Dogge, E. V. Catoe, Edward I. Robinson and another, Jo- 
seph W. Hyams, Turley & Tufley, Harry D. Nims, Adm'r, Anne 
Campbell, and Elizabeth A. Sharman, except so far as an allowance 
to her counsel is concerned, are overruled. 

The Fourth Report Filed October 31, 1910. 

The allowances made by the spécial master to the receivers and 
to the complainants' counsel seem at first sight, large in comparison 
to the amount of the fund; but for nearly three years the receiver- 
ship has moved smoothly and successfully over many rpugh places. 
It bristled with légal and business complications \yhich; were sur- 
mounted only by the patience and intelligence of ail concerned, con- 
spicuously of the receiyers. and of the counsel for complainants. I 
think the amount of the allowances fuUy justified. There is an ex- 
ception to any allowance to the counsel of complainants for services 
after the appointment of receivers. It is said that the claim of the 
complainants after that time was hostile to the claims of other cred- 
itors, and therefore that they ceased to represent ail concerned. This 
is true so far as questions of priority are concerned, but not as, to 
the gênerai conduct-of the cause. Mr. Winslow's services of this 
character were so helpful that I would strain a point, if necessary, 
to sustain the allowance ; but authority is found for it in Burden Co. 
v. Ferris Co., 87 Fed. 810, 31 C. C. A. 233. 

There should also be added an allowance of $5,000 to the spécial 
master for his last three reports, and for any services in connection 
therewith he may hâve to render hereafter and of $75 for his dis-, 
bursements. The exceptions of Anne Campbell and of Harry D. 
Nims, Adm'r, to the allowances made by the spécial master, are over- 
ruled. 

The pétition of Blandy, Mooney & Shipman for an allowance for 
disbursements is denied. 

The préférence claimed by the state of New York for franchise 
taxes for the year 1907 payable June 1, 1908, after the appointment 
of the receivers, $4,239.52, and for expenses of examination of the 
Company by the Insurance Department in the sum of $8,884.35, was 
considered by me upon exceptions to a former report of the spécial 
master and overruled in an opinion published in 175 Fed. 634. Leave, 
however, was reserved to the state to argue the question when the re- 
port for final distribution should corne on for hearing, and I hâve been 
favored with an able brief by the Attorney General, but remain of my 
original opinion. The case of New Jersey v. Anderson, 203 U. S. 494, 
27 Sup. Ct. 137, 51 L. Ed. 284, largely relied upon by him, arose 
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under Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. 
St. 1901, p. 3418), which expressly gives a préférence to ail state 
taxes. 

A decree may be submitted in accordance with this opinion. 



KNICKERBOCKEK TRUST CO. v. CITY OF KALAMAZOO et al. 
(Circuit Court, W. D. Michigan, S. J). August 23, 1910.) 

1. Courts (§ 311*) — Jukisdjction of Fédéral Courts— Diveesitt ov Citi- 

zENSHip — Suit by Mortgaoee. 

A mortgagee of ail of the property of a street railroad company as 
trustée for bondholders lias a right of action In equity in its own right 
to enjoin a city from unlawfully depriving the Company of its franchise, 
and to compel the company to comply with ail lawful ordinances aad 
régulations of the city essential to préserve the franchise, and, where It 
Is a citizen of another state, may maintain a suit therefor in a fédéral 
court against both the city and company which are citiKens of the state 
in which the suit is brought, Its interest, while in some respects the same 
as that of the company, being separate and distinct therefrom, and such 
as it has the right to protect independently. 

[Ed. Note. — For other cases, see Courts. Dec. Dig. § 311.* 
Diverse citizenship as a ground of fédéral .iurisdiction, see notes to 
Shipp V, Williams, 10 G. C. A. 24r>, Mason v. Dullagham, 27 C. C. A. 298.] 

2. Injunction (§ 05*) — Right or Action Against City — Threatenbd For- 

FEITUEE OP FR.ANCIIISE. 

A suit may be malntained to enjoin a city from forfeiting the franchise 
of a Street railroad company which would resuit in irréparable Injury 
to complainant, although the only action taken has been by the city 
council in citing the company to show cause why the forfeiture should 
not be made where the bill allèges, and the answer does not deny, the 
fi.-ïed intention of the city to déclare the forfeiture, and the real issue 
made by the pleadings is as to its lawful right to do so. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 134; Dec. 
Dig. § 05.*] 

3. Street Railegads (§ 61*) — EiraiTS Acquired by Fra^'chise — Power op 

City to Revoke. 

Under a franchise granted by a city to a street railroad company 
which provided that, on default by the company, its rights should cease 
and be forfeited and the city might take possession of the streets, and 
also of the tracks and cars of the company as securlty for the leavlng 
of the streets in good condition, a forfeiture could not be declared ex 
parte by the city, but only judicially. 

[Ed. Note. — For other cases, see Street Bailroads, C€nt. Dig. §§ 5fr- 
54; Dec. Dig. § 61.*] 

4. Intbrpleadeb (§ 1*) — Bili, in the Nature of — Grounds of Jurisdiction 

— Suit in Nature of Interpleadee. 

While a bill of interpleader, strictly so called, will not lie where com- 
plainant claims any interest in the subjeet-matter, yet équitable relief 
analogous to interpleader will often be granted in aid of complainant's 
Interest, when there are other interconflicting interests. 

[Ed. Note. — For other cases, see Interpleader, Cent. Dig. §§ 1, 2; Dec. 
Dig. § 1.*] 

5. Street Railroads (§ 57*) — ^Coktroveesy Between Company and City— 

Rights op Mortgagee. 

Where a city was threatening to forfeit the franchise of a street railroad 
company for default of the latter which had been in controversy be- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, S Rep'r Indexes 
182 P.— 55 
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tween them for years, a mortgagee of the Company havlng a property 
right affected held entitled to malntaln a suit In equlty analogous to a 
Mil of Interpleader agalnst the eity and company to require them to sub- 
mit thelr controversy to the détermination of the court. 

[Ed. Note.^ — For other cases, see Street Railroads, Dec. Dig. § .'57.*] 

6. Trial (§ 5*) — Time— Expédition by Cobet— Cases op Public Inteeest. 

In ail cases where the court bas takeu some degree of control of pub- 
lic utilities or interfères wlth municipal régulation, the public interest 
requires that It take the burden of Insisting that the controversy be 
ended wlth the utmost attainable speed. 

[Ed. Note. — For other cases, see Trial, Dec. Dig. § 5.*] 

7. iNJUNCTioN (§ 148*) — Bond. 

Where the mortgagee of a street railway company seeks injunctioual 
relief to prevent carrying out a proposed franchise forfeiture by the city 
for alleged defaults by the street railway company in franchise coudl- 
/ tions, the mortgagee eomplainant should be required to glve seeurity that, 
if the street railway is found to be in default, the defaulted conditions 
will be performed. As to mbney defaults, such seeurity may be by ordl- 
nary bond; as to defaults in quality of service, performance of which 
would require new equlpment and the like, seeurity should be by the 
mortgagee's agreement that it will either furnish the necessary funds or 
consent that recelvers' certlflcates be issued. 

[Ed. Note. — For other cases, see Injunction, Dec. Dig. § 148.*] 

In Equity. Suit by the Knickerbocker Trust Company against the 
City of Kalamazoo, the Michigan United Railways Company, and 
others. On motion for prehminary injunction. Motion granted. 

Stevenson, Carpenter & Butzel and Davies, Stone & Auerbach, for 
eomplainant. 

Marvin J. Schaberg, for défendant city of Kalamazoo. 

E. M. Irish, for défendants Millheim, Fitz Geralds, and Ross. 

Merriam, Yerkes, Simons & Ladd (Sanford W. Ladd and A. J, 
Mills, of counsel), for défendants Michigan United Rys. Co., Michi- 
gan Traction Co., and Michigan Traction Extension Co. 

DENISON, District Judge. Upon fîling the bill on November 29, 
1909, Judge Knappen made an order to show cause why a prelim- 
inary injunction should not issue as prayed, returnable promptly, and 
a restraining order forbidding the city of Kalamazoo in the meantime 
from proceeding to forfeit the franchise of the Michigan United Rail- 
ways Company. By agreement of counsel, the hearing of this injunc- 
tion motion has been repeatedly continued, and by express consent of 
the city of Kalamazoo, by its counsel, the restraining order has been 
allowed to continue in force until this time. The motion has now been 
argued, and the argument has been made to cover the substantial mer- 
its of the case. 

The Michigan United Railways Company is the owner of a fran- 
chise to operate a street railway in the city of Kalamazoo, and con- 
troversies arose between it and the city as to whether it was perform- 
ing the obligations of its franchise. Différent branches of this contro- 
versy resulted in différent suits and proceedings in the state courts, 
and finally, on November 15, 1909, the city council passed a resolution 
reciting and finding that the railways company had not performed the 

♦For other cases see same topic & § number in Dec. & Am- Digs. 1907 to date, &. Rep'r Indexes 
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franchise conditions in the several particulars enumerated, and direct- 
ing that notice be g'iven to the railways company to show cause before 
the council on November 29th why the franchise should not be for- 
feited and annulled. Thereupon the complainant filed this bill show- 
ing that it was a citizen of New York, and was the trustée under a 
first and refunding mortgage made by the railways company, cover- 
ing ail of its property and franchises, pursuant to which mortgage 
there had been issued and certified bonds amounting to $9,000,000, of 
which approximately one-half had been sold to varions investors, and 
approximately one-half was held by the trustée as collatéral to ex- 
isting, prior mortgages, or otherwise, pursuant to the terms of the 
refunding mortgage. The bill further shows the existence of varions 
controversies between the city and the railways company, and al- 
lèges that it is advised and believes that the railways company is not 
in default in any particular. It further shows that the city claims the 
power to forfeit and revoke this franchise by the action of the city 
council, and allèges that it is about to take such action ; that the pro- 
posed hearing or showing of cause woukl be a mère sham ; that the 
city and the city authorities bave determined upon such revocation 
and are engaged in a conspiracy to destroy the value of the franchise ; 
and that the franchise and its full enjoyment are essential to the se- 
curity of the mortgage creditors. The bill further shows that the rail- 
ways company ought not to be permitted, either by acts of omission or 
commission, to bring about a forfeiture of its franchise, and that, if it 
is in default, it should be compelled to live up to the franchise provi- 
sions, to the end that the security of the bondholders may be maintained, 
and that the city of Kalamazoo should not be permitted to harass or 
damage unlawfully the assets of the railways company mortgaged to 
complainant, and thereupon prays that the railways company and the 
city be required to interplead and bave in this court a judicial déter- 
mination of the varions matterg in controversy. The complainant fur- 
ther ofïers "to do such equity as may be proper" ; and, under this 
gênerai oiïer, its counsel upon the argument proposed that, if de- 
faults shall be found to exist and if the railways company does not 
remove such defaults, the complainant itself, if permitted, will do 
everything necessary to insure the performance of ail franchise con- 
dlitions. 

The défenses urged against the bill are : 

(1) That the city bas not yet taken any action, but bas only given 
notice preparatory to a hearing under the provisions of the franchise, 
and that it should not be presumed that the city intends to or will 
take any unlawful action. 

(2) That this court cannot control the législative action of a branch 
of the state government. 

(3) Generally, that this court ought not, under the circumstances, 
to assume such a gênerai control of the entire controversy as is in- 
voked by the bill. 

There is also always présent the question of jurisdiction, which is 
claimed to exist both by diverse citizenship and by the présence of 
fédéral questions. The railways company is a citizen of Michigan, its 
ihterests are, certainly, in many particulars identical with the interests 
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of complainant, and, upon the argument of thîs motion, its counsel 
frankly joined iri urging that the injunction be grantedl. The ques- 
tion must, therefore, be on this point whether the complainant as 
mortgage trustée has, under the terms of its mortgage and the gên- 
erai rules of.law and in its own right, a complète and independent right 
to file such a bill and seek such relief in any compétent court; and 
this question pertains to a situation where there has been no default 
in the conditions of the mortgage, but where it is alleged that the 
forfeiture of the franchise would necessarily precipitate a default. 

It is suggested that the substantial in jury claimed is one to the right 
of the mortgagor, in the nature of an injury to the possession, and 
hence that the mortgagee's interest is too remote to be the basis of 
an injunction bill; but the matter alleged hère seems rather to be 
in the nature of an injury to the fee, analogous to waste in real es- 
tate, and under settled rules the mortgagee may hâve an injunction 
against waste. This is because he has an interest which enables him 
to maintain a suit in equity, and, excepting for the technical distinc- 
tions attending waste, it cannot be important whether the injury is 
done by the mortgagor or by a stranger. 

Although it is true that the franchise was a contract between the 
city and the railways company, and that the trustée mortgagee is in 
a sensé the assignée of that contract, yet the right of équitable ac- 
tion sued upon is not one which passed by the assignment, so that 
complainant sues as an assignée; nor is the suit one to enforce a 
promise made to complainant's assigner, as in N. Y. Guaranty, etc., 
Co. V. Memphis Co., 107 U. S. 305, 2 Sup. Ct. 279, 27 L. Ed. 484, 
and in American, etc., Co. v. Home Water Co. (C. C.) 115 Fed. 176. 
The claim is rather on account of a tortious injury done or threat- 
enedl to the property rights and interests of the trustée long after 
the assignment of those rights and interests to it; and, while the rail- 
ways company has a similar claim, yet the claim sued upon, affecting 
the mortgage interest, first accrued to the mortgagee. It is immédiate 
and not derivative. 

Nor are thèse similar claims and rights (one vested in the railways 
company and one in the mortgagee) so unitary or interdependent that 
the railways company must be aligned with the complainant, and the 
diverse citizenship jurisdiction thereby defeated. If the only thing 
sought was to prevent the city from revoking the franchise, this re- 
suit might follow as said in Consolidated Water Co. v. San Diego, 
84 Fed. 369 and cases cited ; but the bill in this case goes much fur- 
ther, ancj; shows interests distinctly adverse as between complainant 
and défendant railways company. It seeks, in substance, to prevent 
the city from enforcing unlawful requirements, and to compel the 
railways company to observe ail ordinances and régulations which 
are lawful. The city is not only to be prevented from destructive ac- 
tion, but the railways company is to be driven into the necessary con- 
serving action. It may be true that there is no actual quarrel be- 
tween the trustée and the railways company at this time, and that 
the railways company wishes this action to be prosecuted; but the 
adversity of , interest does exist sharply and distinctly. 

The independent right of a mortgagee to bring such a suit is, to 
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some extent, supported by Clapp v. Spokane, 53 Fed. 515, Benson v. 
San Diego, 100 Fed. 158, and Paige v. Rochester, 137 Fed. 663. 
What seems to be the précise question is carefully stated and argued 
by McCormick, C. J., in Mercantile Trust Co. v. T. & P. Ry. Co., 51 
Fed. 536. The cases whicli he cites (Peik v. Railway Co., 94 U. 
S. 164, 24 h. Ed. 97 and Stone v. Trust Ce, 116 U. S. 307, 6 Sup. 
et. 334, 388, 1191, 29 L. Ed. 636), seem persuasive; and the resuit 
reached by Judge McCormick, and, apparently, his conclusion in this 
particular, were affirmed by the Suprême Court in the Reagan Cases, 
154 U. S. 362, 14 Sup. Ct. 1047, 38 h. Ed. 1014, and 154 U. S. 413, 
14 Sup. Ct. 1060, 38 L. Ed. 1028. The Suprême Court foundi and 
decided a fédéral question, but it was necessarily implied that the 
trust Company, complainant, could sue in its own right. So, too, the 
same opinion was announced, more or less obiter, by Rogers, District 
Judge, in Guardian Trust Co. v. White Cliffs, etc., Co., 109 Fed. 
527, and as a step necessary to the resuit in Old Colony Trust Co. v. 
Wichita, 123 Fed. 767. This resuit was affirmed by the Circuit Court 
of Appeals (132 Fed. 641, 66 C. C. A. 19), but without mention of 
this point. A similar resuit involving the same point was reachedi in 
Mercantile Trust Co. v. Denver, 161 Fed. 769. The same gênerai 
rules of equity jurisdiction prevailing in fédéral courts are recognized 
in Michigan. The Suprême Court of that state has in two cases per- 
mitted the mortgagee to maintain a bill largely or wholly to protect 
a franchise from forfeiture. Ralph v. Circuit Judge, 100 Mich. 164, 
58 N. W. 837; Union Street Railway Co. v. Saginaw, 115 Mich. 
300, 73 N. W. 243. In the latter case no foreclosure was sought, 
and the bill in the présent case indicates that it was framed pursuant 
to the theory of this Saginaw Case. 

The only intimation I find to the contrary is by McPherson, Dis- 
trict Judge, in Illinois Trust & Savings Bank v. Minton, 120 Fed. 
187. The circumstances were différent from those now involved, and 
the comments made seem not applicable to the présent situation. 

My conclusion is that the mortgagee, as trustée, may in his own 
right, and not as assignée, demand an injunction to prevent unlawful, 
imminent, and irréparable injuries to the mortgaged franchise ; that 
this right is distinct from, and independent of, any analogous right 
remaining in the mortgagor, and may be independently exercised ; 
that the mortgagor has interests which may be adverse to some of 
the rights alleged and relief sought under the bill, and is therefore 
properly a party défendant; and hence that this court has jurisdiction 
of this case upon the ground of diverse citizenship alone. 

As to the first défense: If the jurisdiction depended upon the con- 
stitutional provision against the passing of any law impairing the ob- 
ligation of a contract, it might then be that the common council pro- 
ceedings had not gone far enough to give a right of action, as no 
"law" had been passed, although, upon the gênerai principles involved, 
I do not see why it should always be necessary to wait until the law 
has been passed before resorting to equity. It is elementary that 
an injunction will be granted to prevent injury which is only threat- 
ened, where that injury will, if the injurious act is allowed to be 
committed, be irréparable; and, if the élément of irréparable injury 
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exists in the mère passage of a law which impairs the obligation of a 
•contract, it would seem that its passage should be enjoined, and that 
the injured party should not be required to wait until after the in jury 
has occurred, although this gênerai conclusion, just stated, is subject 
to the embarrassments, if not obstacles, inhérent in enjoining what is 
claimed to be législation by a branch of the state government. In the 
case of a street railway franchise, it is apparent that the mère passage 
of a revoking or forfeiting ordinance or resolution would produce a 
great injury, even before any attempt was made to prevent the op- 
ération of cars, because, among other reasons, it would create a cloud 
upon the title of the property, would raise dioubts as to the right to 
demand fares, would make innumerable controversies, and, generally, 
would create a public belief that the railway company had no right 
in the street. However, having reached the conclusion that juris- 
diction by diverse citizenship exists, it will be sufficient to consider 
the threatened injury to property rights. 

The argument that the city council had not determined anything, 
that it was only proceeding to a hearing, and that it might hâve madie 
some ordier with which the railways company would hâve been satis- 
fied to comply is not persuasive. Disregarding the allégations of the 
bill that the proposed hearing was to be a sham and that the matter 
was already decided, it is fairly apparent from the city's answer that 
it was definitely committed to the position, and by its answer recom- 
mits itself to the position that the railways company was in vital de- 
fault in many particulars, and that the city had the power by a coun- 
cil resolution to forfeit the franchise, and that it was allowing the rail- 
ways company to understand that the forfeiture would take place un- 
less the railways company receded from at least some of its positions 
and yielded to some of the demands which the railways company con- 
sidered unlawful. Upon the argument, too, the counsel for the city 
insisted that it claimed the power and the right to forfeit the fran- 
chise by dteclaration of the council, and this is really the vital thing in 
controversy. It would be rather idle to dismiss a bill because the 
franchise had not been actually declared forfeited, when the city 
was proceeding in that direction, and claimed the right to continue 
the proceedings to effect, and when its intention to do so was so 
strongly indicated as it is by the city's own actions and statements and 
positions in this case. If the danger of a déclaration of forfeiture 
was not imminent, it would hâve been very easy to make that clear 
by a proper disclaimer of such intention. 

As to the second défense: Reliance is had upon the Olathe Case, 
156 Fed. 634. The gênerai rule found in certain décisions of the Su- 
prême Court and relied upon in the Olathe Case doubtless forbids 
that a fédéral court should often, if ever, enjoin proposed action by 
the législative body of a city, which action is within the discretion- 
ary, législative power of that body, however great a wrong such action 
may promote ; but, if the proposed action of the common council in 
this case is wholly beyond its power, not within the limits of légis- 
lative discrétion, and works. injury to complainant's property rights, 
then, it is argued, that the rule does not apply, and that an injunction 
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to prevent such action should issue. In the Memphis Case, 96 Fed. 
123, 37 C. C. A. 410, it was held that such a revocation wholly beyond 
the power oi the council, was nevertheless enough of a "law" to impair 
the obhg-ation of a contract, and it would seem to follow that it was 
sufficiently législative to be exempt from antécédent injunction. How- 
ever this may be, and if such an injunction should ever be issued, I do 
not think it called for by the circumstances of this case. The city as a 
contracting party and the council as a législative body are distinct enti- 
ties. The former may be enjoined from violating the contract, and 
may be held to a spécifie performance without interfering with strict- 
ly législative action by the latter. So both the contracting city and 
its officers individually may be forbidden from doing any acts adapted 
to bring about, or in furtherance of, a proposed contract violation. 
The council is not a party défendant in this cause, and it is not es- 
sential that any order be made preventing the council from proceed- 
ing with any législative action it may contemplate, but only that the 
défendants be prohibited from doing any acts promoting a forfeiture, 
or in exécution of the proposed déclaration of forfeiture. This dis- 
tinction may be difficult to préserve accurately in ail cases ; but in 
this case it does not seem very material. The passage of such a res- 
olution by the council would in view of the conclusions reachedi in 
this opinion be not only beyond the proper scope of its powers, but 
would also be doing a vain thing, because its exécution would not be 
permitted, and it seems very improbable, under the circumstances, that 
the council would insist upon proceeding with such action so as to 
make it necessary to détermine whether an injunction should be award- 
ed directly against the passage of the proposed resolution. 

Regardless of the form of the injunction, the underlying question 
is as to the power of the city to déclare a forfeiture, and I am satisfied 
that the city has no power to détermine that this franchise was for- 
feited, whatever the default of the railways company may be, but 
that such détermination can be made only in a judicial proceeding, in 
a proper court, where both parties may be heard, and the issue, as to 
their respective rights, impartially determined. 

In Union City Railv/ay Co v. Saginaw Circuit Judge, 113 Mich. 
C)M, 71 N. W. 1073, it was held that the common council had the 
right of forfeiture, but it appeared to hâve been an express provision 
of the franchise that, in case of default, "the city shall hâve the right 
* * * to forfeit * * * ail rights and privilèges of said com- 
panies," and also that "the common council may, upon a vote of two- 
thirds of the aldermen elect, revoke the privilèges and authority here- 
by granted!." Judge Grant's opinion recites that "council for the 
city concède that, if the contract simply provided for a forfeiture, it 
would be compelled to proceed in the courts" ; and the décision is 
that, inasmuch as the breach or default was conceded, nothing re- 
mained calling for judicial action. 

In the présent case, the charter provision is that, in case of de- 
fault, "then, after ten days' notice, the rights, privilèges, interest, per- 
mission, andi authority hereby granted shall thenceforth cease and be 
forfeited, and the said city of Kalamazoo be entitled to take posses- 
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sîon of the streets over which said railway shall run, and also to hold 
possession of the property of said Company, such as tracks and cars, 
as security that said company will leave said occupied streets in good 
condition for travel with such kind of improvements as may exist at 
the time saidi company ceases to comply with the provisions of this 
ordinance." Under such a provision for forfeiture, entaihng such con- 
séquences, I think it can only be declared judicially, This, I think, 
would be the Michigan rule under the plank road cases cited in 113 
Mich. 699, 71 N. W. 1073, but, at any rate, it is the authoritatively 
declared rule for this circuit. Iron Mt. Ry. Co. v. Memphis, 96 Fcd. 
123, 37 C. C. A. 410. 

Another sufficient ground of jurisdiction is found in the alleged im- 
minent danger that property will be taken without due process of law. 
Whether or not the proposed revoking resolution would be properly 
called législation, and, even if it was within the power of the council 
to déclare a forfeiture where the necessary basis of facts existed, 
such a déclaration, where thèse necessary facts did not exist, and the 
attendant enforcement of the déclaration by force might be a taking 
of property such as is forbidden by the fourteenth amendment. This, 
also, I undierstand to be the distinct holding of the Court of Appeals 
of this circuit in the Memphis Case. If the council is wholly without 
power to make the proposed déclaration, then, it might be, as intimated 
in some of the cases, that the action would be of individuals only, and 
there would be no action of the state sufficient to violate the constitu- 
tional prohibitions (though the Memphis case seems to hold other- 
wise) ; but, if the council has any such power, then its unjustifiable 
exercise thereof should be prevented by way of enforcement of the 
"due process" clause. 

The défendants insist that by dismissing the appeal in the Saginaw 
Case (168 U. S. 706, 18 Sup. Ct. 947, 42 L. Ed. 1214), the Suprême 
Court diecided that no fédéral question was involved in such a contro- 
versy as this. I think that was not the point decided. It was held 
that where the courts of the state had construed a contract with a 
Street railway company, and had found the true meaning of the con- 
tract to be that the railway company had consented to vest in the city 
the right of declaring a forfeiture, then no fédéral question was in- 
volved in this construction. To apply that rule to the présent case 
would be begging the question, because, with référence to this con- 
tract, no state court has so held, and such construction appears to me 
quite unjustifiable. 

As to the third défense, and generally : The bill by paragraph 41 
makes a basis for relief in the nature of interpleader, although such 
relief is not specifically prayed. This is a formality, and it should be 
considered as asked for. A bill of interpleader, strictly so called, will 
not lie where complainant claims any interest in the subject-matter 
(Killian v. Ebbinghaus, 110 U. 9. 571, 4 Sup. Ct. 233, 28 L. Ed. 246), 
but équitable relief, analogous to interpleader, will often be granted 
in aid of complainant's interest, when there are other interconflicting 
interests (Street's Fed. Eq. Pr. § 2235; Killian v. Ebbinghaus, 110 
U. S. 572, 4 Sup. Ct. 232. 28 L. Ed. 246 ; Pacific National Bank v. 
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Mixter, 124 U. S. 729, 8 Sup. Ct. 718, 31 L. Ed. 567; Graves v." 
Sentell, 153 U. S. 485, 14 Sup. Ct. 898, 38 L. Ed. 785 ; Provident Soc. 
V. Loeb [C. C] 115 Fed. 359). The only différence indicated by any 
of thèse cases îîetween the procédure and relief appropriate to a strict 
bill of interpleader and to those analogous bills, is that in the latter 
the complainant cannot receive nontaxable costs ont of the tund. 
Groves v. Sentell, supra. 

In Blair v. Chicago, 201 U. S. 400, 20 Sup. Ct. 427, 50 L. Ed. 
801, the Suprême Court approved the filing of a bill to settle a dis- 
pute with a city concerning the meaning, obligations, and perform- 
ance of a Street raiiway franchise; and, while that bill was filed by 
receivers in possession of the property, it seems to justify the présent 
bill as in the nature of a bill of interpleader, if it be once conceded 
that a mortgagee bas a property right for the protecting of which it 
may resort to an equity court. I conclude, therefore, that this case 
is a proper one for relief in the nature of interpleader, and that sub- 
séquent procédure and relief should conform to that theory. Such 
theory, carried out as indicated hereafter, seems to be a satisfactory 
solution, and perhaps the only one, of the existing complications, and 
a solution which will fully protect the rights of ail parties and resuit 
in a speedy détermination of ail issues. 

The bill of complaint can be amended as hereafter indicated, pro- 
vided such amendment is made within 15 days. Such amendment will 
not affect the answers on file, which may stand as ansv/ers to the 
amended bill, and as the pleading basis of each party for the quasi- 
interpleader issue, provided that either party défendant may, within 
the same 15 days, amend its ansvver, as it may be advised, to perfect 
the same for the purpose of interpleader proceedings. As soon as the 
issues are thus perfected, they will stand referred to the master to 
take proofs and report bis conclusion as to whether or not the rail- 
ways Company is in default in each one of the particulars alleged by 
the city in its answer, and, if it is, to what extent. Such proofs should 
be promptly taken, and the public importance of the controversy seems 
to require that it should take a considérable degree of precedence over 
other matters. In ail cases where the court takes some degree of con- 
trol of public utilities or interfères with municipal régulation, the pub- 
lic interest requires that the court take the burden of insisting that 
the controversy be ended with the utmost, attainable speed. Ninety 
days would seem to be ample time for the taking of the proofs, and 
30 days further for the master's report. The court will then décide 
how much default, if any, exists, and whether it is of a nature to 
require a forfeiture, and, if so, will déclare such forfeiture, and fix 
the conditions of performance by which it may be avoided. It is not 
intended by this procédure to interfère with the ordinary détermina- 
tion of any question of fact or of law now pending in any other court. 
At the opening of the proceedings before him, the master will ascer- 
tain which of the issues, covered by the answers in this case, are so 
pending, and, if it appears that there are any which are so pending 
and which are not desired by ail the parties to be disposed of in this 
case, the master will report such situation to the court for further 
instructions in that particular. 
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While I hâve reached the conclusion that the common council can- 
not deiilare a forfaiture, yet it doubtless has the right to consider and 
to reach its own conclusion upon the questions of fact involved, and 
this right is of value in the course of its continued dealings with the 
railways company, and in the exercise of its continuing rights of rég- 
ulation. It would not be fair absolutely to enjoin ail action by the 
city on this subject during a period of time when it might by pressure 
be able to secure the performance of some conditions in default, and 
then leave it, at the end of the litigation, with an abstract décision in 
its favor, but without any security for such performance and in a 
condition where performance could not be enforced. The complain- 
ant, as a condition of having équitable relief, should provide whatever 
security the situation permits to the efïect that the railways company 
will perform, if it is found in default. Only two of the alleged de- 
faults seem to be capable of money satisfaction. They are the ex- 
isting paving debt and the covenant to keep the surface of the streets 
in repair. Thèse can be covered by an ordinary bond, and the com- 
plainant should give, or cause to be given, in its own name, or in the 
name of the railways company, a bond in the sum of $50,000, condi- 
tioned that the railways company will promptly perform and satisfy 
the decree of this court regarding any default in either of thèse par- 
ticulars that may now exist or that may corne into existence during 
the pendency of this suit, and that judgment may be entered on such 
bond on proceedings at the foot of the decree in this cause. 

The other defaults, such as the use of unfit rolling stock, and gên- 
erai failure to give the stipulated service, are more serions, and can- 
iiot be covered by bond. They can be cured, if the railways company 
(does not furnish them, only by advances by complainant in aid of its 
security, or by receiver's certificates duly issued for that purpose. I 
think the complainant's gênerai offer to do equity should be madie 
more spécifie, so that it cannot be mi&understood, and should bi 
.-amended by a spécifie prayer that, in case forfeiture of the franchise 
:should be contingently declared and the railways company should not 
perform the delinquent conditions, the bill be retained as a foreclosure 
ibill, proceeding by virtue of the mortgage default which it would be 
then ascertained does now, in a substantial sensé, exist ; and that, in 
such case, unless the complainant furnish, or cause to be furnished, 
sufficient funds to permit and make possible the maintenance of the 
franchise, receiver's certificates be issued for that purpose. It will 
not be necessary now to incorporate in the bill ail the formalities of 
a foreclosure bill, but only to make a sufficient basis for an amended 
or supplemental bill for that purpose and to commit the complainant 
to the position that it will either provide the necessary funds or co- 
operate in providing them through the means of receiver's certificates. 

The three individual défendants hâve filed a demurrer on the ground 
that it is not proper to join them as individuals. I think the alléga- 
tions of the bill make them proper parties, not so much for the sake 
of Personal relief against them, as to hâve before the court the ap- 
parently responsible officiais of the corporation, for the purpose of 
greater certainty in enforcing the decrees and orders to be made. 
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Their demurrer will be overruled, but with the understanding that, 
unless their individual conduct appears to hâve been beyond that indi- 
cated on the oral argument, no costs or damages will be awarded 
against them upon any final decree ; and unless they, within 15 days, 
file individual answers, the answer of the city, in which they appear 
to hâve practically joined, will stand as their answer. 

It does not follow from the action directed in this case that the 
equity courts should assume full jurisdiction of the entire controversy 
between the city and a public service corporation every time a dis- 
pute arises about the meaning of a franchise. On the contrary, such 
jurisdiction should be assumed reluctantly and only in extrême cases. 
I think, however, that where the controversy has been proceeding so 
long and has reached such a stage as indicated by the présent bill, 
and has so many branches and the crisis is so imminent and the danger 
of irréparable injury is so great, a case is made eut calling for the 
exercise of this jurisdiction. 

A provisional injunction to continue until the further order of the 
court may issue prohibiting the défendants from doing any acts in 
violation of the franchise contract, or calculated to cause a forfeiture, 
or in furtherance of, or in exécution of, the proposed forfeiture. This 
will not prevent the city from exercising the power of ordinary régu- 
lation, given by the franchise, in matters that may arise from time to 
time. It is intended only to apply to acts in connection with, or fol- 
lowing on, the proposed forfeiture of the franchise for the reasons set 
up in the resolution of November 15th. 



VANDEVORT v. THOMPSON-STARRETT CO. 

(Circuit Court, AY. D. l'euusylvaiiia. Xoveuiber 2, 1910.) 

Xo. 7(i. 

1. CoNTRACTS (§ 229*) — Services— Rate of (;!ompensation. 

Plaintiff by writteu contract agreed to expedite tlie deliveries of struc- 
tural Steel for défendant during a specifled rieriod. PlaintifC's services 
were described generally as securing delivery at the time and in the man- 
ner required by défendant, of the structural steel and cast iron necessary 
in defendant's business, supervislng the manufacture tliereof through the 
niills, etc. The défendant agreed to pay the plaintiff 40 cents a ton and 
to glve plaintiff its entire tonnage, except the cast iron columns and 
bases obtained outside a territory inclosed by a radius of HO miles from 
Plttsburg, and further agreed that not over one-third of its entire ton- 
nage would be placed outside the Pittsliurg territory. and that, if more 
than one-third was so placed, it would pay the plaintilï, on such exeess, 
55 cents a ton. Held, that plaintiff was entitled to recover upon the en- 
tire tonnage used by the défendant In its business of ereeting the struc- 
tural Steel in a described building, and that his right of recovery was 
not limited to such tonnage as the défendant supplied and erected. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1045 ; Dec. Dig. 
§ 229.*] 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



876 182 FBDKRAL REPORTER, 

2. BviDEîrcE (§ 455*) — Weitten Conteact — Paeol Evidence — Meaning of 

WOHDS. 

Where words used in a written contract are amhiguous or technical, or 
In use in the arts, paroi e-vidence may be admltted to explain the sensé in 
which they were intended. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. g 2104 ; Dec. I)ig. 
§ 455.*] 

At Law. Action by N. A. Vandevort against Thompson-Starrett 
Company. On defendant's motion for judgnient non obstante vere- 
dicto. Denied. 

Lyon & Hunter, for plaintiff. 

Wm. A. Steinmeyer and Patterson, Sterrett & Acheson, for de- 
fendant. 

YOUNG, District Judge. This is a motion for judgment for de- 
fendant non obstante veredicto. At the trial the court directed judg- 
ment to be entered for plaintiff for the full amount of his claim and 
interest. The défendant requested the court, by a point submitted, to 
instruct the jury to find for the défendant, which was refused. Un- 
der the facts admitted by the pleadings, or uncontradicted in the case, 
there was nothing to be left to the jury, because the whole case turned 
upon the interprétation of the contract sued upon. It is conceded that, 
if the court was right in its interprétation of the contract, the verdict 
must be for the plaintiff. Equally, if the court was wrong in its in- 
terprétation of the contract, there was nothing for the jury, and the 
verdict must be for the défendant. This whole case may therefore 
be disposed of upon this rule for judgment non obstante veredicto. 

In order that the case may be clearly understood, it is necessary to 
State certain facts which appear by the pleadings and évidence. The 
suit was brought by N. A. Vandevort, the plaintiff, against the 
Thompson-Starrett Company, the défendant, upon the following con- 
tract : 

"Mémorandum of agreement, made tliis fourtli day of Mareh, 1908, by and 
between N. A. Vandevort, of Plttsburg, Pennsylvauia, and Thompson-Star- 
rett Company, of New York, New Yorlc: 

"I. N. A. Vandevort hereby agrées to expedite the deliveries of structural 
Steel for Thompson-Starrett Company, includiiig cast-lron columns and bases, 
with the exemption expressed in paragraph III of this agreement, for a period 
of two years, commencing April 1, 1908, with the privilège to elther party 
to terminale this agreement within one year by giving written notice to the 
other party on or before December 31, 1908 ; it being further agreed by N. 
A. Vandevort that if, for just cause, his services under this agreement are 
. unsatisfactory and unacceptable to Tliompson-Starrett Company, this agree- 
ment is terminable upon the part of Thompson-Starrett Company npon the 
glving of thlrty days' written notice to N. A. Vandevort of Thompson-Star- 
rett Company's intention to terminate this agreement upon tlie date stated 
in sald written notice. 

"II. It is mutually understood and agreed by and between N. A. Vande- 
vort and Thompson-Starrett Company that the services of N. A. Vandevort 
covered by this agreement are as follows: Generally, the seeuring of the 
delivery of the structural steel and east Iron necessary in Tliompson-Starrett 
Company's business, at the times and in the manner required by Tliompson- 
Starrett Company ; supervising the entering of the rolling lists and follow- 

*For other cases see same toplc & § Itombee In Dec. & Am. Digs. 18C7 to date, & Rep'r Indexes 
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Ing them through the fabricatlng company's offices and the rolUng mllls.'untll 
the plain material bas been deliverecl at the shops of the fabricating com- 
liany ; to supervise the maklng of shop drawlngs, the fabrication and shlp- 
inent of fluished material, and, where necessary, to trace c-ars and expedite 
movement of such cars to destination ; to Iteep in communication with 
Ïhompson-Starrett Company through its chief engineer, reporting once week- 
ly, or whenever reqiiested, the condition of the work at the mills and in the 
shops as to plain and fiuished material. 

"III. For and in considération of the services above described, Thompson- 
Starrett Company agrées to pay N. A. Vandevort, at the rate of forty cents 
(40<i) p«r ton of 2,000 pounds, and to give to N. A. A^andevort ail its tonnage, 
including cast-iron columns and bases, wlth the exception of such cast-iron 
columns and bases, obtained outside a territory Inclosed by a radius of flfty 
(50) miles from Pittsburg, Pennsylvanla. 

"IV. Thompson-Starrett Company hereby agrées that not over one-third 
of its total tonnage, eovered by this agreement, vyill be plaeed outside of the 
Pittsburg territory above described. 

"V. If more than one-third of Thompson-Starrett Company's entire ton- 
nage, exclusive of the cast-iron columns and hases exempted under paragraph 
III of this agreement, is plaeed outside of the said Pittsburg territory, 
Thompson-Starrett Company agrées to pay N. A. Vandevort at the rate of 
fifty-five cents (55ç') per ton of 2,000 pounds on such excess tonnage over the 
one-third of the total tonnage plaeed outside the said Pittsburg territory ; 
the adjustment as to such excess tonnage to be made the Ist day of April 
of each year. 

"Vl. Thomixson-Starrett Company agrées to make payments for the mate- 
rial expedited not later than the fifteenth (15th) day of each calendar month 
for the tonnage of finished material shipped during the preceding month. 

"In witness whereof, the parties hereto subscrll)e their respective names." 

In performance of this contract the plaintiff expedited, as he was 
required to do under the contract, the dehveries of structural steel 
for ail such contracts of Thompson-Starrett Company, except the 
Wanamaker contract hereinafter referred to, and he was paid for 
those services. It appears that during the time of this contract, 
namely, between April 1, 1908, and April 1, 1909, the Thompson-Star- 
rett Company had a partially unperformed contract, made April 25, 
1904, for the Wanamaker Building in the city of Philadelphia, under 
which contract the défendant company was to unload, store, haul, 
erect, and paint the structural steel in a building to be erected, etc., 
and that the plaintifï knew at the time he entered into the agreement 
that the défendant had this contract, and that it was unperformed as 
to the third section; that the contract did not include the furnishing 
of the steel for the building, and that the steel was being furnished 
by the American Bridge Company at Philadelphia. It also appears 
from the évidence that between April 1, 1908, and April 1, 1909, the 
défendant performed the wôrk and erected the material provided for 
by the contract to the amount set out in the plaintiff's claim. It ap- 
pears, also, from the contract sued upon and from the évidence in the 
case, that the services to be performed by the plaintifï in expediting 
deliveries of structural steel meant the supervising of the entering of 
the rolling lists and following them through the fabricating company's 
offices and the rolling mills, until the plain material has been delivered 
at the shops of the fabricating company, and supervision of the mak- 
ing of shop drawings, the fabrication and shipment of finished ma- 
terial, and, where necessary, the tracing of cars, expediting the move- 
ment of such cars to destination, and keeping in communication with 
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Thompson-Starrett Company through its chief engineer, reporting 
once weekly, or whenever requested, the condition of the work at the 
mills and in the shops as to plain and finished material. The necessity 
of expediting deliveries is seen from the following évidence: 

"Q. Mr. Cadmus, why should the erector require the dellvery of the steel 
or Iron at certain times and In proper séquence? A. Well, the erector in 
charge of the construction of a building of that nature, a large construction, 
necessarily plans his work in advance, very much in advance. He has got to 
meet the conditions vvhich enable him to not only erect his work cheaply, 
economically, keep his full force golng, ail his érection outflt in use. but at 
the same time he has got to work in such a way that the allied trades will 
not be delayed if they are following closely on tlie work he is ereeting. The 
stone masons, briclc men, concrète floor men, and so on, must necessarily be 
taken care of in an érection of that kind. He caunot erect a building piece- 
meal. He eannot do It, considerlng his own économies ; nor is it i>ermissi'ble 
when he considers the rlghts of the other trades whlch necessarily work on 
that contract." 

It appears from the évidence in the case that at the time the con- 
tract was made both plaintiff and défendant were fully conversant 
with the requirements of the Wanamaker contract ; that the plaintifï 
had expedited the steel for the défendant company for the first sec- 
tion of that building as a salaried employé, which contract was the 
same contract under which the steel was being furnished for the third 
section, and for which plaintifï now claims to be paid, and that the 
steel for the first section was not supplied by the défendant company, 
but by the Pencoyd branch of the American Bridge Company at Phil- 
adelphia. 

It appears, also, that the plaintiff offered to perform thèse services 
as to the deliveries of steel to the Wanamaker Building, and that his 
services were declined ; the défendant claiming that they were not 
within the contract. It ' admitted by the pleadings and proofs in the 
case that, if the deliveries of steel for the Wanamaker Building were 
within the contract, then plaintiff is entitled to recover, irrespective of 
the fact that he did not perform the services. 

The question, then, presented to the court for its interprétation un- 
der this contract, was whether the plaintiff was entitled, under the 
whole contract, to be paid for structural steel erected by the défendant 
company, or whether the contract only included such steel as was sup- 
plied and erected by the défendant company. The court was of the 
opinion that the contract covered ail steel erected by the défendant 
company, and was not limited to the steel supplied and erected, and 
therefore directed the jury to return their verdict for the défendant. 

The parties, then, at the time of making the agreement, understand- 
ing that the work of expediting was necessary, whether the steel was 
supplied by the défendant company or not, entered into this contract. 
The undertaking of thé plaintiff was the expediting of "the deliveries 
of structural steel for Thompson-Starrett Company," as appears by 
the first clause of thé cojitract. There is no limitation hère as to what 
steel was intended. : Without more, the expression clearly means the 
delivery of ail structural steel with which Thompson-Starrett Com- 
pany had to do. I eannot regard it as meaning deliveries to défend- 
ant, as contended for by defendant's counsel, but rather as meaning 
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such steel as défendant would need to hâve delivered to it for the 
purpose of erecting the same. The second clause is the "securing of 
fhe dehvery of the structural steel and cast iron necessary in Thomp- 
son-Starrett Company's business." There is no limitation hère of 
the steel or iron, as suggested by the défendant, to be supplied by 
Thompson-Starrett Company, but it is the delivery of the structurai 
steel and cast iron necessary in Thompson-Starrett Company's busi- 
ness, which it is conceded was, in the présent case, at least, that of 
erecting the steel structure. The third clause provides, "And to give 
N. A. Vandevort ail its tonnage." There is no limitation hère restrict- 
ing it to the tonnage of steel which it v^^ould both supply and erect ; 
but it says "ail its tonnage," clearly meaning, to my mind, ail the ton- 
nage necessary in its business. 

I am clearly of opinion that this contract, properly interpreted, 
means that Thompson-Starrett Company undertook to pay the plain- 
tiff on ail steel which it erected during the life of the contract. The 
argument of the défendant is that the words "ail its tonnage" mean 
only such of its tonnage as would be included in the steel supplied by 
it, because it is provided in the fourth clause that Thompson-Starrett 
Company hereby agrées that not over one-third of its total tonnage 
covered by this agreement will be placed outside of the Pittsburg terri- 
tory above described, and, if ail of this tonnage was intended, then 
Thompson-Starrett , Company were undertaking to control tonnage 
over which they had absolutely no control, as in every case where steel 
was to be supplied by other firms and corporations. The answer to 
this seems to me to be that the fifth clause contemplâtes a placing of 
tonnage outside the Pittsburg territory, and provides that, if it is so 
placed in excess of the one-third of the entire tonnage, then he is to 
be paid an additional 15 cents per ton. 

Certain évidence was offered under objection for the purpose of 
shûwing what the term "expedite" meant, as used in the contract, and 
the necessity for expediting. This testimony was admitted because 
of the ambiguous meaning of those terms, and not for the purpose 
of altering the contract, but for the purpose of understanding its 
terms. There is abundant authority for the doctrine that the court, 
in interpreting a contract containing ambiguous terms, or terms tech- 
nically in use in the arts, may hâve the assistance of paroi testimony 
for the purpose of casting light upon the ambiguous words. In the 
présent case the court could not well interpret this contract without 
understanding the meaning of the expression "expedite" and the ne- 
cessity of expediting. By the évidence offered it very clearly appeared 
to the court, which before that time was obscure, that expediting 
meant something more than the définition of that term found in the 
second clause of the agreement. It also made clear to the court that 
expediting was necessary where the contract was for erecting only, 
almost as much as when the contract was for supplying and erecting. 

Viewing the whole contract, then, we are clearly of the opinion that 
the défendant undertook to pay the plaintiff at a certain rate upon 
whatever steel was used by the défendant in its business during the 
life of the contract; and, the steel used for the third section of the 
Wanamaker Building having been erected during the life of the con- 
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tract, the plaintîff was entitled to recover at the rate stipulated in the 
contract. Judgment must therefore be refused défendant, and judg- 
ment entered for the plaintiff on the verdict. 

And now, November 2, 1910, the motion for judgment for défend- 
ant non obstante veredicto is overruled, and judgment directed to be 
entered for the plaintifï upon the verdict. Eo die counsel for défend- 
ant excepts to tlie above action of the court, and at his request excep- 
tion noted and bill sealed. 



HOYSRAIXr V. DELAWARE, L. & W. R. R. 

(Circuit Court, M. D. Pennsylvanla. November 16, 1910.) 

No. 3, October Term, 1902. 

1. Clerks of Couets (§ 48*) — Fées— Makinq and Ceeutying Record fob Ap- 

PELLATE Court— "Making a Record." 

'Where a clerk of a Circuit Court makes and certifies a record in re- 
sponse to a writ of error or appeal, he is net merely making a transcript 
or copy, but is "making a record," wltliln Rev. St. § 828 (U. S. Comp St. 
1901, p. 635), providing that a clerk of tbe Circuit Court sball be entitled 
for making a record to 15 cents a folio. 

[Ed. Note. — For other cases, see Clerks of Courts, Cent. DIg. § 76 ; Dec. 
Dig. §■ 48.*] 

2. Clerks of Courts (§ 60*) — Fées— Demand in Advance. 

Thé clerk of the Circuit Court is entitled to demand Ms fées in advance, 
being requlred to a'ccount therefor to tbe governmeht whether eoUected 
or not, having once been earned. 

[Ed. Note. — For other cases, see Clerks of Courts, Cent. Dig. § 66 ; Dec. 
Dig. i 60.*] 

3. Gosis (§ 238*) — CosTS ON Appeal— <!ij:bk*s Fées— Mistake— Defendant's 

Liability— Retaxation. 

Défendant, having been cast in an action at law, sued out a writ of er- 
ror and pâid the clerk for certifying the record $815.50, which was at the 
rate of 10 cents a folio. .Tudgment having been reversed, the clerk certl- 
fled such amount in a statement of eosts to the défendant on which 
settlement was made between the parties ; plaintiffs paying the amount 
-aud défendants giving a receipt in fuU. It being subsequently deter- 
mined that the clerk was entitled to 15 cents a folio, they were retaxed 
for the différence demanded. Held, that défendants, having been success- 
ful on appeal. were not bound to pay such diiïerence on retaxation, even 
though the clerk might hâve exacted the same from them in the begin- 
ning, or might sue for them as for unpaid services. 

[Ed. Note. — For other cases, see Costs, Dec. Dig. § 238.*] 

4. CosTS (§ 238*)^Fee8— Mistake of Clerk— Settlement by Parties— Lia- 

bility of Losing PABTY. ; I 

Where a clerk of the Circuit Court chargea 10 instead of 15 cents per 
folio for making and certifying a record on a writ of error for défendant, 
and after reversai of the judgment the parties settled on the basis of à 
statement of the costs made by the clerk containing the same mistake, 
such settlement did not relleve plaintiff, who lost the suit and was cast 
for the costs, from the obligation to respond to the clerk for the différ- 
ence. 

[Ed. Note.^For other cases, see Oosts, Dec. Dig. § 238.*] 

*For other cases see same topic & § numbeb in Dec. & Am. Djgs. 1907 to date, & Rep'r Indexes 



HOTSRADT V. DELAWARE, I* A W. E. K. 881 

8. OosTS (§ ZT9*) — Fees-^ollecmon. 

Where a Circuit Court clerk erred In the rate of fées chargea défend- 
ant for certif ying a record on appeal to the Circuit Court of Appeals, and 
after reversai the. parties settied on the basis of a statement of the costs 
given by the clerk contalning the same mistake, the clerk under the 
Pennsylvania practice was nevertheless entitled to enforce collection of 
the différence as against plaintifC by a judgment and exécution in the 
name of défendant as the successful party. 

[Ed. Note. — B^r other cases, see Costs, Dec. Dig. § 279.*] 

6. Costs (§ 279*) — Officees' Fées— Collection. 

Though the légal title to costs, including offlcers' fées, is In the success- 
ful party, he holds the saine as trustée, and the officers may therefore re- 
cover them in hls name. 

[Ed. Note.— For other cases, see Costs, Dec. Wg. § 279.*] 

7. Costs (5 279*) — Retaxatton — Officees' Fees Paid— Notation of Record. 

Though a taxation or retaxation of costs can only be made at the in- 
stance of a party, and must be confined to the compensation of the parties 
for the expenses of litjgation, as distinguisbed from officers' fees, it is 
unneeessary that unpaid fees of officers shall be fornially taxed as costs 
in order to support an exécution therefor ; it being sufficient that they are 
notPd of record or are entered on the wrlt. 

[Ed. Note. — For other cases, see Costs, Dec. Dig. | 279.*] 

8. Costs (§ 279*) — Officeks' Fees— Collection. 

Fees due officers of the court are usually aseertained and entered of 
record by the clerk subject to review on appeal, and as so aseertained and 
taxed they become costs In favor of the succensful party, accordina to the 
Pennsylvanla practice, and attach to the judginent whieh is Onally en- 
tered for the benefit of those to whom they belong, 

[Ed. Note. — For other cases, see Costs, Dec. Dig. | 279.*] 

9. Costs (§ -238*)— Fees— Mistake. 

Where a Circuit Court clerk erroneously taxed 10 instead of 15 cents a 
folio for certifying a record in response to a writ of error at defendMnt's 
Instance, and on reversai certified a statement of the cos^ts containing the 
same mistake on whicb a settlement was bnd. between the pnrties, the 
clerk ondiscovering the mistake properly called the pnrties bet'ore him and 
explîilTied the différence and cbarsred the same against plalntifC as the 
unsuccessful party on. the writ of error. 

[Ed. Note. — For other cases, see Costs, Dec. Dig. § 238.*] 

Ejectment by Caroline L. Hoysradt and otliers against the Dela- 
ware, Lackawanna & Western Railroad and another. On plaintiff's 
appeal from taxation of costs. Appeal dismissed, and taxation con- 
firmed. 

W. J. Torrey, for plaintiffs. 
Everett Warren, for défendants. 

ARCHBALD, District Judge. Thè plaîntifFs recovered a verdict 
in this case, on which, by direction of the court, judgment was entered 
(151 Fed. 321); but, on error to the Court of Appeals. this was re- 
versed and judgrnent given for the défendant (1.59 Fed. 383, 86 C. 
C. A. 383) ; and on application to the Suprême Court a certiorari was 
denied (209 U. S. 551, 28 Sup. Ct. 761, 52 L. Ed. 922) ; upon which 
the mandate from the Court of Appeals was sent down and filed hère 
June 24, 1910. The case having thus been finally disposed of on the 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
182 F.— 5a 
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merits,, the clerk of this court was called on by the défendants for a 
statement of the costs, which he certified as f ollows : 

•Costs taxed on mandate $1,1(>4 '■^ô 

Défendants' mi of costs 278 00 

Costs to clerk on certlf ying record to Court of Appeals 815 50 

Attorney f ee 20 00 

Total $2,277 75 

This statement was made the basis of a settlement between the par- 
ties; the plaintiffs, as the losing party, paying the amoiint, and the 
défendants giving a receipt in full. 

At the time the case was taken to the Court of Appeals, the clerk 
of this court, after certifying the record, asked, and was paid by the 
défendants who took the case up, the sum of $815.50; this being cal- 
culatedi on 8,155 folios, at 10 cents a folio, the rate which the clerk 
had been accustomed to charge. And, upon payment being made by 
the défendants, he accounted to the government therefor. Upon a 
récent examination of his accounts, however, by a spécial représenta- 
tive from the Attorney General's office, it was held that he should 
hâve charged 15 cents a folio, and that he was Hable in conséquence 
for the différence, $407.75, with which he was accordingly surcharged. 
On having his attention called, in this way, to the mistake which he 
had made, the clerk gave notice to counsel for the respective parties 
that, on a day certain, the costs would be retaxed by him. And on 
the day fixed, after fully canvassing the matter, the clerk corrected his 
former entry, and retaxed, at $1,223.85, the fées due him for certify- 
ing the record, crediting $815.50, the amount received, and leaving 
$407.75 still due. This item he taxed against the plaintiffs, as the 
losing party, and that is the subject of the présent appeal. 

It is not seriously disputed thât, provided he had donc so when the 
writ of error was taken, the clerk was authorized to charge at the 
rate of 15 cents a folio for certifying the record, and. that he could 
hâve exacted it of the défendants, for whom the service was rendered, 
before the record was filed; the plaintiffs, as the losing party, being 
answerable for it in the end. This rate was recognized as corfect 
by this court in Thornton v. Insurance Company (C. C.) 125 Fed. 
250, and is sustained in Mcllwaine v. Ellington (C. C.) 99 Fed. 133, 
and Mohrstadt v. Mutual Life Insurance Company (C. C.) 145 Fed. 
751. See, aiso, 9 Compt. Dec. 28. It is true that in Cavender v. Cav- 
ender (C. C.) 10 Fed. 828, it is held to the contrary that, in certify- 
ing the record on a writ of error or appeal, the clerk is merely making 
a transcript or copy, for which he is entitled to only 10 cents a folio, 
and it was with that idea in the présent instance that the original 
charge, at that rate, was made. But, as shown by the authorities cited, 
that is not the prevailing view. The account of the clerk, in making 
a retum to the writ, is regarded as essentially the "making of a rec- 
ord" within the meaning of the statute (Rev. St. § 828 [U. S. Comp. 
St. 1901, p. 635]), and not merely the transcribing or copying of it, 
entitling him to a higher rate, and that ruling will be adhered to hère. 

The clerk also, whatever his fées were, was entitled to demand them 
in advancé, having to account for them to the government, vvhethcr 



HOYSRADT V. DELAWARE, L. & W. R. K. 883 

collected or not, once thev had been earned. Steever v. Rickman, 109 
U. S. 74, 3 Sup. Ct. 67/343, 27 L. Ed. 861; Bean v. Patterson, 110 
U. S. 401, 4 Sup. Ct. 23, 28 h. Ed. 190 ; Cavender v. Cavender (C. 
C.) 10 Fed. 828. And he had the right therefore to ask and receive 
of the défendants, who took the appeal, $1,223.25, in place of $815.50, 
which he got, provided he had asked for it at the time. He could ask 
this of the défendants yet, if the settlement with the plaintiffs, on the 
strength of his certificate, had not been made. Only, he could not get 
it in this way. The défendants being the successful party, no costs 
can now be taxed against them for his benefit, and his remedy would 
be to sue them as the party for whom the service was performed, for 
which he had not been fully paid. But, so far as the proceedings hère 
are concerned, the obligation to pay, if it exists, is gone. 

The right to claim thèse costs of the plaintififs, as the losing party, 
however, stands on a différent ground. By the reversai of the judg- 
ment they are cast for the costs, and this entitles the clerk to look to 
them for payment, to the extent that they are still due. It is true that, 
on his certified statement, the parties settled the case beween them- 
selves, and the plaintifïs paid to the défendants the amount there 
called for, for certifying the record. But the mère fact that such a 
settlement was made, even though it was based on the statement given 
by the clerk, does not preclude him from showing his mistake, and 
obtaining what is his légal due. The plaintiflfs, no doubt, would be 
protected, if they were prejudiced by disturbing this settlement. But, 
except for the unpleasant expérience of being called on to pay more, 
after supposing that they had reached the end, it does not appear 
that this would be the case. 

The clerk, also, having a right to thèse fées, is entitled, undier the 
Pennsylvania practice, to enforce their collection by judgment and 
exécution in the name of the défendants, as the successful party, 
against the plaintifïs, as the losing party, of which, whatever may hâve 
passed between them, he cannot be deprived. In Ranck v. Hill, 3 Pa. 
423, the plaintiff recovered a verdict against the défendant, which car- 
ried $58.65 costs. Thèse costs never having been paid to the officers 
of the court, to whom they were due, a scire facias was issued at their 
instance, in the name of the plaintiff, to revive the judigment and hâve 
exécution thereon. The défendant pleaded payment, and put in évi- 
dence a receipt in full from the plaintiff's executor, which he had ob- 
tained. The court below charged that the plaintiff and défendant 
could not, without the consent of the officers, to whom, by way of 
fées, the costs belonged, discharge the défendant from his liability to 
thèse officers and oblige them to look to the plaintiff alone, thus de- 
priving them of a part of the security which they had, for the recovery 
of which from the défendant they were entitled to the use of the plain- 
tiff's name. And this, on error, was affirmed. 

"The officers' fées," it is said, "are part of the plaintiff's costs, which 
he is supposed to hâve paid to them, and which he collects ostensibly 
for himself, but actually for them, by his exécution. Such has been 
the practice from the foundation of the state as a province. They are 
seldom, perhaps never, paid by the plaintiff in the first instance; but 
they are subsequently paid by the sheriff directly into their hands. Cf. 
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Beale v. Commonwealth, 7 Watts (Pa.) 183, 186. Though the légal 
title to them is in the plaintiff, it is merely as trustée ; and the officers 
may consequently sue out an exécution for them in his name. By 
the practice which has immemorially prevailed, they are at liberty to 
do so in this instance, notwithstanding the plaintiff's agreement to pay 
in exonération of the défendant." 

So in Ellsbre v. Ellsbre, 28 Pa. 173, an award of arbitrators was 
secured by the plaintiff, and, before the time for an appeal had ex- 
pired, the défendant filed a receipt by the plaintiff, acknowledging sat- 
isfaction in full for the debt, interest, and costs. But the fées due to 
the sheriff, prothonotary, and attorney, amounting to $20.79, not hav- 
ing been paid, judgment was entered by them, and an exécution is- 
sued in the name of the plaintiff, against the défendant, therefor. The 
court below struck this exécution off. But this was reversed, the Su- 
prême Court holding that the légal effect bf the receipt given by the 
plaintiff was limited to the debt, interest, andi such costs as belonged 
to him; and that, as this left the award unsatisfied in part, judgment 
was properly entered on it for the unpaid costs, to enforce which 
exécution rightly went out. ' 

In Howard Building Association v. Philadelphia & Reading Rail- 
Toad; 103 Pa. 220, also, it is said : 

"The plaintiff in the judgment, whether he be plaintiff or défendant in the 
action, collects the officers' fées, not for himself, unless he has paid thé oflicers, 
but as truste* for the officers who rendered the services. * * * Whichever 
party to the action reco vers, the fées of the officers for services rendered there- 
In become a part of the judgment, and if pot paid the officers may coliect them, 
by exécution, of the défendant in the judgment." 

• :!See, also, Musser v. Good, 11 Serg. & R. (Pa.) 247; -United States 
:v. Cigars (D. C.) 2 Fed 494; Aiken v. Smith, 57 Fed. 423, 6 G. G. 
A. 414. , i 

It is said, however, that the clerk had ho authority, of his own mo- 
tion, to retax costs in his own behalf. "Costs," it is urged, belong to 
the parties, as compensation for the expense of the litigation, into 
which they hâve been forced, and are to be distinguished from "fées," 
which the officers of the law are entitled to charge' for services in- 
voked. Ramsey V. Alexander, 5 Serg. & R. (Pa.) 344; Musser v. 
Good, 11 Serg. & R. (Pa.) 247; Beale v. Commonwealth, 7 Watts 
(Pa.) 183, 186. A taxation or retaxation of costs, according to this, 
can only therefore be made at the instance of a party, and must be 
confined to what are strictly such. But it is not necessary that un- 
paid fées shall be formally taxed as costs in order to support an ex- 
écution for them. It is enough if they are noted of record, or on 
the writ. Irwin v. Hanthorn, 6 Pa. Super. Gt. 165 ; Becker v. Gold- 
schild, 9 Pa. Super. Ct. 50; Beale v. Commonwealth, 7 Watts (Pa.) 
183, 186. The clerk therefore was not required to do more than that 
hère, and was thus, in any event, clearly within his rights. There 
must be some wayof determining in binding form the fées that are 
due to the ofificers of the court ; and the usual and orderly method is 
for the clerk, in the first instance, to ascertain and enter them on the 
fecord, subject to review by the court on appeal. Harger v. Commis- 
sioners, 13 Pa. 251 ; Irwin v. Hanthorn, 6 Pa. Super. Ct. 165. As so 
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ascertained and taxed, they become costs in favor of the successful 
party, and attach theraselves to the judgment, which is finally entered 
in the case, for the benefit of those to whom they belong. Ellsbre v. 
Ellsbre, 28 Pa. 172. And that is ail that was donc hère. The clerk, 
without notice to the parties, could hâve entered up his fées of rec- 
ord, as well as correct any mistake in them which he happened to hâve 
raade. But, having given out a statement, on which the parties had 
acted, it was proper, before making a change, that he shoiild call them 
in, as he did, explaining on what his new claim was based, his liabil- 
ity to the government therefor, and liow the mistake came about. so 
that they could be fully informed in the matter, and take any steps 
necessary to protect their rights. It certainly did not vitiate the pro- 
ceedings, whether correctly denominated a retaxation of costs or not, 
that this was donc. Both as to the amount claimed therefor and the 
course pursued in ascertaining it, the clerk is right, and must be sus- 
tained. 

The appeal is dismissed, and the taxation as made by. the clerk is 
confirmed. 



THE WASHINGTON. THE MARYIyAND. THE AUGUSTA. 

(District Court, E. D. Virginia. Qctober 20, 1910.) 

1. SHIPPING (§ 86*) INJUEY OF MOORED VeSSEL BY SWELL— PrESUMPTION OF 

Fault. 
Wlaere a moored vessel Is injured by the swell from a moving vessel, 

there is not the same presumption of fault against the latter as in case of 

collision. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 86.* 

Tjlability of vessel for injuries caused by création of swell, see note to 

The Asbury Parb, 78 O. C. A. 3.] 

2. Shipping (§ 81*) — Injurt of Vessel bt Sweli,— Négligent Mooeing. 

One of libelant's scows, employed in the dredging of the Elizabeth river 
In Norfolk Harbor, which had been loaded and moored at one side of the 
river, where It was lashed alongside another preparatory to their being 
towed to the dumping grounds, was caused to overrlde the other by the 
swell from passing steamers and was in.iured and sunk. Held, on the évi- 
dence, that the Injury was due to the improper mooring of the scows, and 
the steamers were not liable therefor, although moving at somewhat ex- 
cessive speed, and near together on their regular outgoing trip ; it not 
appearing that they were crenting any gresiter swell tlian should hâve 
been anticipated in a busy harbor and provided against. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 345; Dec. Dig. 
§ 81.*] 

8. Shipping (§ 81*) — Moobing in Haeboe. 

Vessels mooring, or anchoring, especially in a busy harl)or, should do so 
having regard to the fact that others hâve the right to navigate tl'e wa- 
ters ; and this obligation should be measured by the inereased risk aris- 
ing from the circumstances of the particular case. 

[Ed. Note. — l'or other cases, see Shipping, Dec. Dig. § 81.*] 

In Admiralty. Suit by the Coastwise Dredging Company, as owner 
of Scow No. 6, against the steamers Washington, Maryland, and Au- 
gusta. Decree for respondents. 

•For other cases see same toijic & § mumbeh in Doc. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Floyd Hughes, for libelant. 

Loyall, Taylor & White, for the Washington. 

Thomas H. Willcox, for the Maryland. 

WilHams & Tunstall and Foster & Foster, for the Aiignsta. 

WADDILL, District Judge. The libel in this case was filed to re- 
cover damages against the three steamships, for injuries alleged to hâve 
been sustained by the sinking of one of Hbelant's scows on the 13th 
day of July, 1909, in Elizabeth river, near Lambert's Point. The facts 
are, briefly, thèse : The hbelant company was engaged in dredging on 
the eastern side of the river, at the point in question, and in such serv- 
ice used the ordinary dredging plant, consisting of barges, scows, etc. 
When the mud was dug, it was loadgd on scows, and then taken to a 
mooring on the opposite side of the river, and after nightfall the scows 
were taken down to the dumping ground on Chesapeake Bay, and emp- 
tied, and returned for use on the works next day. The custom was to 
lash two scows together, side by side, at the mooring, and then take 
them down in tandem ; the Hbelant using a half dozen or more scows 
at a time. On the evening in question, the libelant had taken to the 
mooring ground three of the scows loaded, fastened two together as 
usual, and then placed a third, and shortly before 6 o'clock took over 
a fourth scow, being Scow No. 6, the one injured, and made it fast 
to the third scow already moored, making in ail four scows then ready 
to be taken to the dumping ground. About this time the respondent 
steamers, being regular hne steamers between Norfolk and Washing- 
ton and Baltimore, passed down the channel on their usual daily out- 
ward trips. The steamer Washington passed the mooring ground some 
1,000 feet ahead of the other two steamers. The Maryland followed, 
with the Augusta proceeding on the port quarter, and immediately aft 
of the Maryland. The swell, it seems, from thèse steamers, caused the 
scow last anchored, No. 6, to ride up upon and against its companion 
scow, to which it was lashed, causing her to spring a leak, from which 
she quickly sank. The Hbelant's contention is that the damage arose 
from the rapid rate of speed of the steamers at the time of passing, in 
contravention of the harbor régulations of the city of Norfolk, and the 
rules promulgated by the Secretary of War, regarding the speed at 
which steamers should pass dredging plants engaged in government 
work. The respondent steamers, on the other hand, deny this alléga- 
tion, and say that they were navigating within their rights, both as 
respects the harbor régulations, and the rules prescribed by the Sec- 
retary of War, and insist that the injury arose from the unseaworthi- 
ness of the scow, and because of its improper and defective mooring. 
The issue thus presented is the sole question for considération hère, and 
its détermination dépends almost entirely upon a correct ascertainment 
of the facts of the case. An intelligent understanding of just how 
the scow was sunk will go far in enabling one to reach a proper con- 
clusion of the merits of the controversy. 

S. C. Partridge, master of the tug Amanda Moore, formerly in the 
dredging business, and an employé of the libelant, who took Scow No. 
6 over, and made her fast to her companion scow, thus describes the 
occurrence : 
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"Q. Now, teU the court what efCect their passlng at that spced had on the 
scow. First tell what effect thèse swells had on your tug beat. A. It made 
her throw and pitch, but It pitched the scows. One scow jumped on top of the 
others, sldewise. and lifted the side log up. Q. I wish you would tell the court 
«xactly how that was brought about. A. They lay loaded, perl'ectly level, 
about 15 inches out of the w^ater. When one scow went down, the other came 
up on her with a treniendous swell, and lifted up that place for about 25 or 
30 feet, I think. Q. What effect did that hâve on the scowV A. As soon as 
she went in again, the water rushed in, a thousand barrels aliuost. and I dls- 
covered the list. Before I could get to her to knock the niud out, she was 
under water. As soon as she llsted a little, the mud stayed tbere. and she 
went down. I could not put anybody on her to knock the nmd out." 

J. W. Moore, the mate of the Amanda Moore, another witness for 
libelant, gives this version of the sinking: 

"Q. Describe to the court what effect the passlng steamers had on the scow. 
A. I think the rolling that they made knocked the two scows together, and the 
slde caught on the other slde, and she was rolling. and it raised that some. 
(By the Court.) Q. You mean that the sea or rolling waves threvv the inner 
scow on the outer scow? A. No, sir: the outside scow onto the inshore scow. 
Q. Which one was thrown on the other? A. No. 6 was tbrown on the other. 
The outside scow was thrown against the inside scow. There is an eastern 
scow and a western scow. Q. The eastern scow was thrown on the western? 
A. Yes, sir. There is a log which extends two or three inches, and that would 
catch and raise it." 

George W. Talbott, a government inspecter on the vvork, introdiiced 
in behalf of the steamer, Washington, and who was manifestly not an 
unfriendly witness for the Hbelant, on cross-examination says the ac- 
cident occurred as f ollows : 

"Q. Can you explalii to the court how that scow came to sink, or do you 
linow? A. I think the swell struck her; the suction from thèse two steamers, 
the Maryland and the Augusta, and perhaps some from the Washington boat 
too ; that caused the scow that was sunk, No. 0, to ride up on the scow which 
Vi'as made fast under the end of the log, and lifted the end of her deck, and, of 
course, the water went in." 

Quite a number of witnesses were examined by the parties respec- 
tively, upon the issues presented, and especially as to the speedi at which 
the steamers passed the plant, and whether or not the scows were 
properly moored, and on each of thèse questions there is considérable 
conflict. The court's conclusion is that the évidence sustains the libel- 
ant's contention that the speed of the steamers was in excess of that 
prescribed by the Secretary of War, regarding the passing of dredging 
plants, and somewhat in excess of that prescribed by the harbor rég- 
ulations, though nothing like as contended for by the libelant. Wheth- 
er this rate of speed, however, materially entered into the happening of 
the accident, is something as to which the court is by no means clear. 
It is true that the damage donc was sustainedi by swell from the steam- 
ers ; but that would hâve occurred with a steamer passing at niost any 
i-easonable rate of speed, and was especially true in this instance, when 
the steamers at the point where complaint is made of their speed were 
making a departure on their course of two and a half points for the 
<:ourse round Craney Island Lightship. Three steamers thus navigat- 
ing at the same time. two of them virtually together, necessarily would 
hâve caused a considérable swell at any time. They were on their reg- 
ular schcdule runs, and had undoubtedly the right to so pass down the 
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river; afld the libélant wàs charged with knowledge that they were to 
be expected at that time, and should hâve had sufficiently strong scows 
So mpored as to the rrieet the strain arising from such swell, as well as 
to protect them from danger caused byfastening them one to the other. 
Whether thèse scows were properly moored, having regard to their 
positions, is the crucial question in this case. The Hbelant insists that 
they were ; the respondents contend to the contrary — each introducing 
évidence to support their respective ' claims. The statement of Capt. 
Phillips, of the Washington steamer, who had been superintendent of 
a dredging company, had worked under Col. Haines, Maj. Charles Da- 
vis, and Maj. Andersen, of the United States army, on government 
contracts, succinctly shows this feature of the case. He says on this 
subject: 

"Q. You hâve heard of the manner in which thèse scows were moored, two 
abreast and two tandem? A. Yes, sir; it Is not the usual way to moor them, 
without puttlng f enders in between them. In the flrst place, the owners of the 
scow know when they are moored that way there is a log which cornes in on top 
of the scows, which cornes out further than the lower planklng, and, when 
there is any sea wave, they are rubbed up against each other, and that log 
is llable to be caught and ralsed up, and, wlth the weight of thèse scows, It 
is almost a matter of impossiblllty to get them up. But it is not usual to tle 
them up that way ; they generally tie them end on. The greatest difflculty 
I had was to keep scows from gettlng tore up, in the least bit of sea wave, in 
getting to the dumping ground. Sometimes I had to pat them 15 or 20 feet 
apart to keep the scows trom comlng together." 

The conclusion of the court is that thèse scows were not properly 
moored ; that at that place, one of the very bugiest andi most congested 
parts of the harbor of Norfolk, almost immediately opposite the L,am- 
bert's Point wharves of the Norfolk & Western Railway Company, and 
where there is much shipping, and many vessels anchored, they should 
hâve anticipated this occurrence. That is to say, if the scows were 
lashed together, side by side, without fenders or other protection, that 
the swell from a passing steamer would throw them sideways one on 
the other, necessarily bringing about the very accident which occurred 
hère ; for, the moment that the overlap of one scow would fall upon 
the other, the upper part, or deck, of the scow raised, would be subject 
to the entire weight of the scow and load of mud in it, and it would, 
of course, rip open, fill with water, and sink, as it did hère. This could 
hâve been provided against, either by mooring the scows separately, or 
providing fenders, or other means of protection of one scow from dam- 
aging the other, none of which would hâve been expensive; and, if 
needs be, a différent and less exposed mooring ground could hâve been 
selected. 

The failure of the libelant to exercise due care in thèse respects was 
the real cause of the loss complained of , and constituted a distinct f ault 
on its part, within itself sufficient to account for this accident. 

With the libelant's négligence thus clearly established, and that being 
the efficient cause, of the accident, there can be no recovery in this case; 
nor can the libelant by raising doubts, as to, or questioning, the man- 
agement of others lawfully engaged in the navigation of the same wa- 
ters, compel them to share its burdens. ' The City of New York, 147 
U. S. 72, 85, 13 Sup. Ct. 211, 37 L,. Ed. 84. 
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Counsel for the libelant, in argument, suggests that inasmuch as the 
scows were moored, and the steamers under way, the latter were pre- 
sumably at fault in this case. This doctrine, in the judgment ot ttie 
court, has no appHcation liere, as there was no coUision between the two 
sets of vessels. Each was lawfuUy usingthe harbor; neither h ad any 
right one Over the other. The scows were entitled to assume tb.at the 
steamers would properly navigate the channel.andthe steamers that 
the scows were seaworthy and properly moored. And hencc, if damage 
occurred, either from the unseaworthiness of the scows, or because they 
were unsafely moored, no unfavorable presumption should arise agirii'st 
the steamers, nor should they be held lialjle for losses arising froi". 
neglect of the libelant. It was the duty of the steamers to exercise due 
care in their navigation, and to proceed at such a reasonable rate of 
speed as not to endanger other shipping from their swell ; but tlie}' 
had the right to suppose that one in the position of the libelant woulcl 
exercise proper précaution for its own ââfety, especially having regard 
to the scène of this accident. The harbor of Norfolk is a most impor- 
tant one, its business constantly increasing, and the need and neces- 
sity of its being kept free and open, with a view of not unduly hin- 
dering and impeding the growing demands of commerce therein, is ever 
apparent, and hence it is not unreasonable to impose upon those moor- 
ing or anchoring vessels therein to do so in view of existing condi- 
tions. They must not shut their eyes to the fact that ships of ail sizes, 
continually, day and night, pass up and down those waters. This is 
particularly true at the scène of this accident, which, by reason of the 
coaling station and other shipments from that pbce, is almost invari- 
ably congested, and the channel in that vicinity should be as little ob- 
structed as possible, and least of ail should there be anything approach- 
ing insecure or unsafe mooring or anchorage. 

Another feature of this case worthy of considération, though not 
necessary to be passed upon in the view taken by the court, is, assum- 
ing the steamers in question to bave been guilty of some fault which 
may bave contributed to the accident, still it would be extremely dif- 
ficult, if not impossible, to détermine from the évidence which one or 
more of the steamers should bear the blâme, or how the proportions of 
the damage resulting from such fault, as between thçm, should be ar- 
rived at. The Washington steamer was quite a distance ahead of the 
other two, and of those one slightly ahead of the other. Whether the 
swell from the first steamer caused the scow to sink, or that from the 
last two; or from the three combined, is next to impossible to déter- 
mine. 

The loss to the libelant having resulted from its own négligence, as 
stated, it follows that a decree should be entered dismissing the libel 
at its cost. 
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THE BDNA V. CRBW. THE BAKER PALMEE. THE PORTSMOUTH. 
THE BARGE NO. 2. 

(District Court, E. D. Virginia. October 20, 1910.) 

Collision (§ 61*) — ^Tuos with Tows Meeting— Failure to Compi-t with 
Passing Agreement. 

As the océan tug Portsmouth, with a car float In tow, was enterlng 
Hampton Roads on her way from Cape Charles to Norfolk, her tow came 
Into collision with a schooner in tow of the tug Crew coming out. To the 
northward of the Crew was another tow, and the Portsmouth gave the 
Crew a signal of two whistles, which was assented to, and took the south 
side of the channel, which was the usual and shorter course for vessels 
coming in from Cape Charles. When the tugs were opposite each other, 
the Portsmouth saw the steamer Junlata approaching and slgnaled her 
to pass port to port, and shortly after the collision occurred between the 
tows. After assentlng to the Portsmouth's signal, the Crew changed her 
course to port but half a point untll collision was imminent. Held, that 
the passing signal given by the Portsmouth was proper under the cir- 
cumstances ; that her subséquent navigation was without fault ; that on 
accepting the signal It was the duty of the Crew to facilitate the safe 
passing by golng to port, for which she had sufficient roora; and that her 
failure to do so was the fault which produced the collision and rendered 
her solely liable therefor. 

[Ed. Note. — ^For other cases, see Collision, Cent Dlg. § 78; Dec. Dig. 
S 61.* 

With or between towing vessels and vessels in tow, see note to The 
John Euglis, 100 C. C. A. 581.] 

In Admiralty. Suit for collision by The New York, Philadelphia 
& Norfolk Raiiroad Company, as owner of Barge No. 2, against the 
steam tug Edna V. Crew and schooner Baker Palmer, and cross-libel 
by Edward H. Smeed, master of the Palmer, against the steam tug 
Portsmouth and Barge No. 2. Decree against the Edna V. Crew. 

Thomas H, Wilkox and Floyd Hughes, for the raiiroad company. 
Hughes & Little, for the Edna V. Crew and the Baker Palmer. 

WADDILLi District Judge. On the evening of June 31, 1909, 
about 8 :30 o'clo'ck, Barge No. 2, a car float of the New York, Phila- 
delphia & Norfolk Raiiroad Company in tow of the raiiroad company's 
tug Portsmouth, en route from Cape Charles to Norfolk, Va., came in- 
to collision with the Schooner Baker Palmer, then in tow of the tug Ed- 
na V. Crew, oWned by Joseph M. Clark Company. The collision oc- 
curred in the waters of Chesapeake Bay, just outside of Hampton 
Roads, about three-quarters of a mile below the Ripraps, ofï Old 
Point Comfort, Va. 

The tug Portsmouth was a seagoing tug especially equipped for 
handling car floàts bètweèn Norfolk and Cape Charles, 214 tons gross 
burden, 116 feet 3 inches long, 23 feet beam, 12 feet draft. The 
barge, constructed for the transfer of freight and other cars, was 822 
tons gross burden, 325 feet long, 44 feet 6 inches beam, and about 8 
feet draft, having on board at the time of the collision 27 empty and 
two loaded cars, and was being towed by the Portsmouth, on a hawser 
of about 100 fathoms in length. The Edna V. Crew was a seagoing 

*For other ctises see Eame toplc & S numeeh la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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tug of about 109 tons burden, 98 feet long overall, 35 feet beam, 11 
feet 6 inches draft, and having in tow the schooner Baker Palmer, 
which was 375 feet on the keel, 46 feet 6 inches beam, draft 26 feet 
9 inches, loaded at the time of the colHsion with 4,249 tons of coal, 
and was being towed on a hawser of about 80 fathoms. 

The faults assigned by the parties, respectively, as causing the ac- 
cident, are many ; the hbelant and respondent respectively charging 
each other with errors in navigation and bad seamanship. The détails 
of thèse several assignments of faults need not be recited or gone into, 
in the view taken by the court of the case, as those having spécial 
bearing on the coUision will be stated and commented upon. The ac- 
cident was a very unusual one, due largely to the number of craft then 
passing over the waters in question, the sinuosities of the channel be- 
tween the mouth of the Elizabeth river and Thimble Light, and the 
course adopted by navigators in passing in and out of Hampton Roads 
into Chesapeake Bay, over that course. The Portsmouth and car float 
were going into Hampton Roads, having crossed the bay from Cape 
Charles outside of and to the southward of Thimble Light, and, pro- 
ceeding some distance beyond the Light, she observed ahead the tug 
Crew towing the schooner Palmer, coming out of Hampton Roads to 
the Capes, as also the tug Dixie towing three bay barges, likewise pro- 
ceeding out of Hampton Roads ; the latter tug and tow navigating to 
the northward of the Crew and Palmer in the channel, about half the 
length of the latter tug and tow, which was 1,100 feet long, being 
ahead of the Crew. At this juncture, and when the tugs were from 
half to three-quarters of a mile apart, the Portsmouth sounded two 
whistles, indicating to the Crew that she would pass her to the south- 
ward, that is to say, starboard to starboard, which signal the Crew ac- 
cepted and assented to, by sounding two whistles, indicating that she 
would pass on that course. The Portsmouth proceeded on this theory 
until about opposite the Crew, when she observed the approach of the 
steamship Juniata of the Merchants' & Miners' Transportation Com- 
pany, going to sea, to which she gave a signal of one blast of her whis- 
tle, indicating that she would pass the ship port to port. 

It is this alleged improper navigation of the Portsmouth in the par- 
ticulars mentioned that the respondent and cross-libelant insist largely 
caused the accident; in other words, they say that the Portsmouth 
should not hâve attempted to pass the Crew starboard to starboard, 
and the Juniata port to port, thus cutting in between the two vessels^ 
but, on the contrary, should from the first bave kept to the northern 
side of the channel, that is to say, between the Dixie, the forward 
tug and tow, and the Old Point shore, instead of crossing the course 
of the Crew to the southward, or Ripraps side of the channel, and 
that that initial fault really caused the collision, superadded to the fact 
of her not keeping to the southward side of the channel after she 
started, but porting and crossing the bow of the downgoing steamer, 
the Juniata. The Hbelant, on the other hand, insists that the course 
taken to the southward of the channel, instead of to the Old Point 
side, was her proper maneuver, as was evidenced by the assent to her 
signal by the Crew; that it was impracticable for them to pass under 
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the stern of the Juniata; that they had to port and go across her bow, 
and the collision was really caused by the failure of the Crew to prop- 
erly navigate her vessel, after accepting the passing signal of two 
whistles, and also because the schooner Palmer made a sudden sheer 
when in close proximity to the barge, cansing her to run into and 
strike the barge. 

The above assignments of négligence and counter négligence of the 
parties, respectively, in the opinion of the court, account for the col- 
lision, and make it necessary to détermine which of the respective con- 
tentions are correct, and render it unnecessary to give considération 
to the other alleged faults assigned by the parties one against the 
other. 

Was there any error in navigation on the part of the Portsmouth, 
in giving the passing signais to the Crew, and attempting to pass star- 
board to starboard, instead of port to port? The conclusion bî the 
court is that there was not. The regular course of navigation of ves- 
sels coming around Thimble lyight, with a view of making the channel 
of the Elizabeth river, is to the southward of the Hampton Roads 
channel, below and opposite to Old Point Comfort, as distinguished 
from the northern, or Old Point, side of the channel. The width of 
the deep water channel was some 1,500 yards, and there was no rea- 
son why the Portsmouth and her tow should not hâve passed the Crew 
and the Palmer starboard to starboard, instead of port to port. It was 
the direct route into Elizabeth river, considerably nearer than around 
the northern side of the channel, and the Dixie, the other outgoing 
tow, and her tow of three barges was forward and to the north- 
ward of the Crew and Palmer, and, in addition, the route on the Old 
Point side was probably interrupted, to some extent, by waf vessels 
then lying in the harbor, or the searchlights from such vessels. There 
was ample room to the southern side of the channel for the two tows 
to pass in safety, had each observed and respected the usual rules of 
navigation. The Portsmouth sounded her two whistles, indicating her 
purpose to pass to starboard, and proceeded to navigate with that end 
in view. The Crew evidently saw no objection to the course adopted 
by the Porstmouth, and responded with two signais, thereby acquiesc- 
ing in the course adopted. Having so accepted those signais, it was 
the duty of the Crew to bave starboarded, and gone to port, with a 
view of avoiding risk of collision. 

The Crew now insists that, in accepting the signais, she was under 
no necessity to do more than not obstruct or embarrass the Portsmouth 
in her movements ; and, in any event, by reason of the Dixie being to 
her port, she could not bave starboarded and gone further to the north, 
and that the collision would not hâve occurred had the Portsmouth 
not again changed her course by porting, to avoid collision with the 
Juniata. The court dôes not concur with the position of the Crew 
that no obligation was imposed on her further than not to embarrass 
or obstruct the Portsmouth. On the contrary, she should hâve star- 
boarded her helm and gone to port, after acquiescing in the Ports- 
mouth's signal to pass starboard to starboard. The sounding of the 
two reply whistles clearly indicated that there was then no obstrue- 
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tîon wliich wouîd liave prevented her accepting the Portsmouth's sig- 
nais to pass starboard to starboard. Had there been such difficulty, 
the Portsmouth's signais should not hâve been accepted by the Crew, 
and, instead, the latter vessel should hâve indicated to the former the 
difficulties in the way, by giving danger, instead of passing, signais. 
This was especially true in the then condition of the channel, and the 
wind and tide. The Crew should bave recognized that the Portsmouth 
with her tow was meeting two tugs and tows running practically 
abreast, one of the other, and, further, that an océan steamship was 
also ahead of her, and that she must navigate with référence to them 
ail. The master of the Juniata testifies that the Portsmouth navigated 
properly with respect to his ship, and that it was not practicable for 
her to continue to starboard and pass further to the southward and 
under his stern. The court does not think that the testimony in the 
case sustains the contention of the Crew that there was no reason why 
she should not, upon accepting the signais of the Portsmouth, hâve 
starboarded and gone to port, while the Portsmouth was porting and 
going to starboard, thereby widening, instead of narrowing, the dis- 
tance between the incoming and outgoing tow. The évidence, in the 
view taken by the court, indicates that there was ample room for the 
Crew, upon accepting the Portsmouth's signais, to hâve gone a suf- 
ficient distance to port, without danger of collision with the Dixie and 
her tow, the other outgoing tow. The Crew admits that, until danger 
was imminent, she had only changed her course half a point after get- 
ting the passing signais. This, in the opinion of the court, under the 
then conditions, was an act of imprudence on her part, sufficient in 
itself to bave brought about the accident, for which there was no ex- 
cuse. Lake Erie Transp. Co. v. Gilchrist Transp. Co., 142 Fed. 89, 
73 C. C. A. 313 ; The Lowell M. Palmer, 142 Fed. 937, 74 C. C. A. 
107; The Luther C. Ward (D. C.) 149 Fed. 787; The Werdenfels, 
150 Fed. 400, 404. 

The Portsmouth and her tow, as between the two tows, was enti- 
tled to the greater latitude in navigation, having the flood tide with 
them, prevented their controUing their speed and movements with 
the faciHty that the Crew and Palmer had to control theirs, navi- 
gating against the tide. The Galatea, 92 U. S. 439, 23 L. Ed. 727;, 
The Volunteer, The Syracuse, 49 Fed. 477, 478 ; Towboat No. 1, Nor- 
folk & Western, 74 Fed. 906, 910, 21 C. C. A. 169. 

The only question of doubt in this case, as viewed by the court, is 
whether the Portsmouth should be held liable to any extent for not 
giving a greater margin of room for passing the Crew, notwithstand- 
ing the latter's failure to discharge her duty in the premises. The 
conclusion, after much considération, is that she should not be held so 
liable; that she was on her regular course coming into Hampton 
Roads ; that there was no reason why she should not take that course ; 
on the contrary, considering the Dixie and her tow then lying to the 
northward of the Crew and her tow, in the channel, that it was the 
proper course for her to hâve taken ; and having regard to the pas- 
sage of the Juniata, as well as the Crew and Palmer, that she did ail 
that could reasonably be required of her. And the fault for the col- 
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lîsion is solely attributable to the fact that, after accepting the Ports- 
mouth's signais to pass starboard to starboard, the Crew in effect did 
nothing to facilitate and make safe the passage of the two tows ; and 
for this fault she is solely liable for the damages arising from this 
collision. 

An examination of the chart of Lower Hampton Roads, down to 
Thimble Light, will somewhat throw light upon the Crew's conduct. 
As above stated, the Portsmouth was doubtless influenced in making 
the maneuver she did by a désire to follow her usual course. It was 
nearer for her to do so, and the Crew, going out to the Capes, would 
hâve been thrown a little off of her course by starboarding and going 
to port. Her natural course for the Capes, as she was navigating, at 
and about the scène of the collision, would hâve been to port, with a 
view of straightening out for the Capes, rather than starboarding and 
bearing to the northem side of the channel. 

It follows, from what bas been said, that neither the Portsmouth, 
the barge, nor the schooner were guilty of any fault materially con- 
tributing to the collision, and that the same resulted solely from fault 
of those navigating the Crew, and a decree may be entered so ascer- 
taining. 



UNITED STATES ex rel. BBION v. PRENTIS, United Ptrtos Inspecter. 
(District Court, N. D. Illinois. June 29, 1910.) 

1. STATUTES (§ 140*) — CONSTEUCTION OF AitENDATOKT ACTS— OMISSION OF LlM- 

IIATIONS. 

Where the législative body, In amending an act, omlts certain limita- 
tions expressed In the original act In simple language, plaln In Its mean- 
Ing, the presumptlon of law Is that the limitation no longer exlsts, at least 
In the absence of other express words showing that It was Intended to 
continue. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. | 208; Dec. Dlg. 
§ 140.*] 

2. AiiENS (§ 54*) — Expulsion of Iumiobants — Alien Pbostitutes — Con- 

struction OF Statute. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899 (U. S. 
Comp. St. Supp. 1909, p. 450), as amended by Act March 26, 1910, c. 128, 
§ 2, 36 Stat. 264, which prorides that "any allen who shall be found an 
Inmate of or connected wlth the management of a house of prostitution or 
practlclng prostitution after such allen shall hâve entered the United 
States • ♦ • phall be deemed to be unlawfully withln the United 
States and shall be deported in the manner provided' by sections 20 and 
21 of this act," there is no limitation of tlme withln whlch an allen prostl- 
tute may be deported to three years from the time of her entry, as was 
the case under the section before amendment ; It being one of the pur- 
poses of the amendment to abolish such limitation as to the class of allens 
referred to thereln. 

[Ed. Note.— For other cases, see Aliens, Cent Dlg. i 112 ; Dec. Dlg. § 
54.*] 

Pétition byMartha Brion for a writ of habeas corpus directed to 
P. L. Prentis, United States Immigrant Inspecter in charge at Chi- 
cago. Writ denied. 

•For other cases see same topic & S ntimbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Elijah N. Zoline, for petitioner. 

Edwin W. Sims, U. S. Dist. Atty., for respondent. 

CARPENTER, District Judge. The pétition in this case alleged 
that Martha Brion is a native and citizen of the Republic of France ; 
that she arrived in the United States of America on the 5th day 
of February, 1906, and since that time has been continuously in this 
country; that she is held and imprisoned in the county jail of Cook 
coimty, m., by virtue of a warrant of déportation issued by the Sec- 
retary of Commerce and Labor under an act of Congress approved 
March 26, 1910 (Act March 26, 1910, c. 128, § 2, 36 Stat. 264), amend- 
ing an act entitled "An act to regulate the immigration of ahens in- 
to the United vStates" (Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 899 
[U. S. Comp. St. Supp. 1909, p. 450] ) ; that the warrant was issued 
on or about the 6th day of June, 1910, charging the petitioner with 
being an inmate of a house of ill famé. The pétition aiso sets forth 
that the imprisonment and détention of Martha Brion is unlawful, 
for the reason that she had resided in the United States of America 
for more than three years prior to the issuing of the warrant. 

The answer of P. L. Prends, United States immigrant inspector 
in charge at Chicago, admitted ail of the allégations of the pétition, 
and stated further the spécifie violation of the law which it was claim- 
ed warranted the déportation of the woman. No évidence was in- 
troduced as to the character of the woman, or of her conduct while 
in this country; it being admitted by counsel for the petitioner 
that the sole question involved was whether or not the United States 
government could déport a woman at a period more than three years 
after her arrivai in this country. 

Section 3 of the act of February 20, 1907, provides: 

"That any alien woman or glrl wlio shall be found an inmate of a house of 
prostitution, or practicinjr prostitution, at any time within three years after 
she shall hâve entered the United States, shall be deenied unlawfuUy within the 
United States, and shall be deported, as provided by sections 20 and 21 of this 
act." 

Section 20 provides : 

"That any alien who shall enter the United States in violation of law, nnd 
such as become publie charges from causes existing prior to landing, shall, 
upon the warrant of the Secretary of Conuuerce aud Labor, be takeu into cus- 
tody and deported to the country whence he came, at any time within three 
years after the date of his entry into the United States." 

Then follows a provision for the payment of costs. 
Section 21 provides: 

"That In case the Secretary of Commerce and Liibor shall be satisfied that 
an alien has been found in the United States in violation of this act, or that 
an alien is subject to déportation under the provisions of tlils act, or of any 
law of the United States, lie shall cause such alien, within the period of three 
years after landing or entry therein, to be taken into custody and returued 
to the comitry whence he came, as provided by section 20 of this act." 

Then follows a provision with référence to failure or refusai of 
vessel owners, masters, or consignées to take back such aliens. 

Section 3 of the act of February 20, 1907, was amended by the 
act of March 26, 1910. This was an engrossed amendment, and 
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superseded entirely original section 3, and carrîed with it the last 
Word of Congress with référence to the situation. This amendment 
was passed after the original act had been in force some three years, 
and presumably after Gangress had before it ail of the enlighten- 
ment which the expérience of the department and those interested 
in the immigration laws could furnish. 
Section 3 of the amendment provides: 

"That the Importation Into the United States of any alien for the purpose of 
prostitution or for any other immoral purpose is hereby f orbidden ; and who- 
«ver shall, diréctly or indirectly, import, or attempt to import, into the United 
States, any alien for the purpose of prostitution or for any other immoral pur- 
pose, or whoever shall hold or attempt to hold any alien for any such purpose 
in pursuance of sueh illégal importation, or whoever shall keep, maintain, con- 
trol, support, employ, or harbor in any house or other place, for the purpose of 
prostitution or for any other immoral purpose, in pursuance of such illégal 
Importation, any alien, shall, in every such case be deemed guilty of a felony, 
and on conviction thereof be imprisoned not more than ten years and pay a 
fine of not more than five thousand dollars. Jurisdiction for the trial and 
punlshment of the félonies hereinbefore set forth shall be in any district to 
or into vi^hich said alien is brought in pursuance of said importation by the 
person or persons accused, or in any district in which a violation of any of 
the foregoing provisions of this section occur. Any alien who shall be found 
an inmate of or connected with the management of a house of prostitution or , 
practicing prostitution after such alien shall hâve entered the United States, 
or who shall reçoive, share in or dérive beneflt from any part of the earnings 
of any prostitute ; or who is employed by. In, or in connection with any house 
of prostitution or music or ;danee hall or other place of amusement or resort 
habitually frequented by prostitutes, or where prostitutes gather, or who in 
any way assists, protects, or promises to proteet from arrest any prostitute, 
shall be deemed to' be unlawfully within the United States and shall be de- 
ported in the manner provided by sections 20 and 21 of this act. That any 
alien who shall, after he has beeii debarred or deported in pursuance of the 
provisions of this section, attempt thereafter to return to or to enter the 
United States shall be deeuied of a mlsdemeanor, and shall be imprisoned 
for not more than two yearS. Aiiy alien who shall be convieted under any 
of the provisions of this section shall, at the expiration of his sentence, be 
taken into custody and returned to the country whei;ce he came, or of which 
he is a subject or a citizen, in the manner provided in sectioris 20 and 21 of 
this act In ail prosecutions under this section the testlmony of a husband 
or wife shall be admissible and comijetent évidence agalnst a wife or hus- 
band." 

It will be observed that the amendment, in referring to aliens whO 
shall be found to be inmates of or connected with the management 
of a house of prostitution, states that they "shall be deemed unlaw- 
fully within the United States, and shall be deported in the manner 
provided by sections 20 and 21 of this act." 

What did Congress mean by amending a law which provided that 
the alien v/oman found an inmate of a house of prostitution at any 
time within three years after she shall hâve entered the United States 
shall be deported, as provided by sections 20 and 31, and substitut- 
ing a provision which omitted altogether the words "at any time 
within three years after she shall hâve entered the United States," 
and substituting, for the words "shall be deported as provided by 
sections 20 and 31 of this act," the words "shall be deported in the 
manner provided by sections 20 and 21 of this act"? There is no 
question whatever as to the^ meaning of the original section 3. The 
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three-year limitation was unambiguous and not open to judicial 
construction. We cannot suppose, therefore, that Congress, in en- 
acting the amendment, omitted that limitation by accident or inad- 
vertence. It must hâve been done deliberately and with some pur- 
pose, and in this conclusion we are supported by the debates in Con- 
gress at the time of its passage. See Congressional Records, vol. 45, 
pp. 518, 551, 552, 578, 873, where it appears that those favoring the 
bill stated expressly that the amendment to section 3 did away with 
the three-year limitation. 

Where the législative body, in amending an act, omits certain 
limitations expressed in the original act in simple language, plain 
in its meaning, the presumption of law is that the limitation no longer 
exists, at least in the absence of other express words showing that 
it was intended to continue. Neither ambiguous nor uncertain lan- 
guage will prevail against such an express omission. 

It is claimed in this case that, inasmuch as section 20 provides 
that the alien may be deported upon the warrant of the Secretary 
of Commerce and Labor within three years after the date of his 
entry into the United States, and that section 21 provides that the 
Secretary of Commerce and Labor shall cause the alien, within a 
period of three years after landing or entry, to be taken into custody 
and deported, the three-year limitation is preserved, notwithstanding 
the omission in the amendment to section 3. I do not agrée with 
this contention. I believe that sections 20 and 21 hâve regard pri- 
marily to the method of déportation, and proper provision for meet- 
ing the cost. Standing alone they amount to nothing as législation. 
They dépend entirely upon the preceding provisions of the law, and 
especially upon section 3. They cover the administrative features 
of the act only, and both refer for the subject and causes of dé- 
portation to the prior provisions of the act. It was quite natural, 
although unnecessary, that Congress, in sections 20 and 21, should 
hâve authorized the Secretary of Commerce and Labor to issue his 
warrant and déport the oiïending alien at any time within three 
years after the date of entry into the United States, because the 
substantive law governing the action of the Secretary originally pro- 
vided in express terms that such déportation should take place with- 
in that length of time. If Congress had stated in express terms 
in the amendment to section 3 that the limitation period of three 
years was thereby repealed and no longer in effect, then I undertake 
to say that sections 20 and 21 would be read in connection with sec- 
tion 3 as amended, and that the Secretary of Commerce and Labor 
would not be restricted to the three-year period within which to 
issue his warrant of déportation. 

While we find no express words repealing the three-year limita- 
tion in the amendment to section 3, yet, as I hâve already stated, 
Congress has accomplished the same resuit by the deliberate omis- 
sion of that limitation from the amendment. 

The views hère expressed are fortified by that portion of amended 
section 3 which provides : 

"ïhat whoever shall keep, maintain, control, support, eniploy or harbor in 
any house or other place, for the purpose of prostitution or for any other im- 
182 F.— 57 
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moral piirpdse In pursuanee o( such illégal importation, any alien, shall, In 
every such case, be deemed gullty of a f elony, and on conviction thereof be 
Imprisonéd not more than ten years and pay a fine of not more than five thou- 
sand dollars. * * * Any alien who shall be convicted under any of the 
provisions of thla section shall, at the expiration of his sentence, be taken 
into custody and returned to the country whence he came or of which he is 
a subject or a citizen, in the manner provided In sections 20 and 21 of this 
act." 

From this it is apparent that an alien may be convicted of main- 
taining another alien for the purpose of prostitution, and sentenced 
to be imprisonéd for 10 years, and after the expiration of the sen- 
tence be deported "in the manner provided in sections 20 and 31." 
If the contention of petitioner's counsel is correct, rtamely, that the 
three-year limitation is preserved in; sections 20 and 2i, then there 
could be no déportation of tke convicted alien unless his sentence 
expired within three years from the time of his entry into this 
country. Petitioner's counsel also claims that the 10-year sentence 
applies only to those "who keep, maintain, control, support, employ, 
or harbor" the alien in the manner prohibited by the statute, and does 
not apply to the alien, but to a citizen. The answer to that is that the 
inhibition of the statute is against "whoever shall keep, maintain, 
control," etc., and the word "whoever" is broad enough to include 
not only the citizen but also the alien who violâtes the law with re- 
spect to other aliens ; and we see no reason for restricting the mean- 
ing of the word "whoever," especially as it is a well-known fact 
that for years the traffic in prostitutes in this country has been car- 
ried on by aliens. The provision for deporting the convicted alien 
after the expiration of the sentence shows clearly that the three- 
year limitation was intended to be destroyed by the amendment. 

The change of the words in the original act, "shall be deported 
as provided by sections 20 and 21 of this act," to the words "shall 
be deported in the manner provided by sections 20 and 21 of this 
act," might, under ordinary circumstances, be regarded as insig- 
nificant, and as indicating a désire on the part of the scrivener to 
adopt another method of expressing the same meaning ; but taken 
in connection with the fact that Congress has expressly omitted 
from section 3, as amended, any référence to the 3-year limitation, 
and considering the provision for the déportation of the convicted 
alien at the end of a possible 10-year sentence, it indicates more 
or less clearly that it was intended that the référence to sections 
20 and 21 was merely for the purpose of determining the manner 
in which the déportation should be made, as distinguished from 
the time and under what circumstances it should be made. 

No question has been made as to the power of Congress to regu- 
late at ail times the status and conduct of aliens; nor was it con- 
tended that the act of March 26, 1910, was not binding upon the 
alien in this case because she arrived in this country on the 5th day 
of October, 1906. Those questions, therefore, will not hère be dis- 
cussed. 

I am of the opinion, however, that aliens, as such, hâve no rights 
in this country except as declared by Congress, and that Congress 
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may at any time pass laws regulating their conduct and providing 
for their exclusion. 

The pétition will therefore be dismissed, and the petitioner re- 
manded to the custody of the immigration officer. 



In re TAFF & CONYERS. 
(District Court, N. D. Georgia, N. W. D. November 8, 1910.) 

No. 247. 

1. Bankruptct (§ 420*) — I>iscHARaE — OB.IECTIONS — False Statement for 

Banlir. Act July 1, 1898, c. 541, § 14b (3), .30 Stat. 550 (U. S. Comp. St. 
1901, p. 3427), amended by Act Feb. 5, VM\, c. 487, § 4, 32 Stat. 7i)7 (TJ. 
S. Comp. St. Supp. 1909, p. 1310), provides for the déniai of a bankrupt's 
discharge where he bas obtained property on crédit from any person on 
a materlally false statement in wrltlng made to such person to obtaln 
such property on crédit. HeXd, that where bankrupts had made repeated 
false statements to merchants from whom they desired to buy goods, on 
the faith of whlch goods were sold to tbem on crédit, and the statements 
were made under such circunistances as to preclude any doubt that the 
same were willfuUy and knowlngly made. the discharge should be denied. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 426.*] 

2. Equitt (§ 409*) — FiNDiNGS DP Mastek—Review— Vacation. 

Flndlngs of fact by a masier should be clearly and manifestly incorrect 
to justify the court in setting them aslde. 

[Ed. Note.— For other cases, see Equlty, Cent. I>ig. §§ 920-923; Dec. 
Dig. § 409.*] 

In the matter of bankruptcy proceedings of Taff & Conyers, com- 
posed of J. C. Taflf and J. M. Con3'ers. Objections having been filed 
to the bankrupts' appHcation for a discharge, the same was denied by 
the référée, and the case was submitted to a spécial master, who re- 
ported in favor of a déniai of the discharge, and the report was con- 
firmed. 

The following is the report of the master : 
statement of Facts. 

.1. C. TafC and .1. M. Conyers, partners, composing the firm of Taff & Conyers, 
bankrupts, filed their pétition for a discharge froui the debts of the copart- 
nershlp of Taff & Conyers and their own individual debts. Objections to the 
discharge were filed by Ragan, Malone & Co., and J. M. Robinson, Norton 
■Company, credltors. Application for discharge was referred to C. D. Mc- 
Cutchen, spécial master, to hear and détermine the questions of law and of 
fact and to make report on the same. 

The main grounds relied upon by the credltors are that the bankrupts had 
obtained certain property on crédit from Ragan, Malone & Co., and J. M. 
Robinson, Norton Company, upon materlally false statements, in writlng, made 
to said credltors for the purpose of obtalnlng such property on crédit. 

There was a motion to dismlss the objections by Robinson, Norton Company. 
and counsel for objecting credltors opposed this motion being heard and passed 
upon by the spécial master, upon the ground that the spécial master had no 
power to hear and détermine such motion. The spécial master refused to 
strike this motion, but allowed the same to renia in in the record and reported 
the same to the court for its action. 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The. spécifie objections to the discharge of J. C. Taff are that he made ma- 
terîally false statements, in writlng, to Ragan, Malone & Oo., on December 
26, 1905, and November 20, 1906, in eaeh of wliieh he omitted to inelude an 
iadeîitedness to his father of $600, and in the latter of which he falsely stated 
that the amount of capital with which he began business ; was |S00, whereas 
his entire capital was the $600 borrowed from his father and stlll unpaid. 

The spécifie objections against the discharge of J. O. Taff and J. M. Conyers, 
partners, composlng the firm of Taff & Conyers, are that J. C. Taff, with the 
knowledge and cousent of J. M. Conyers, made a materially false statement, 
In wrlting, to Ragan, Malone & Ct)., on March 20, 1907, whereln he stated 
thelr total liabllitlea to be $1,654.01, Indebtedness for borrowed money $200, 
and denied any indebtedness to relatives, and stated the net worth of the 
firm as $5,930.53 ; whereas, thelr liabilities were $3,000, or other large sum, 
$1,500 belng money borrowed from and owing to relatives, and the firm was 
practically insolvent. Further spécifications are made purporting to show spé- 
cifie debts which were omitted from said statement. 

The objecting credltors also urged a materially false statement made to 
J. M. Robinson, Norton Company, on August 2, 1907, whereln the bankrupt 
stated merchandlse on hand to be $9,000. liabilities $900, Indebtedness to bank 
nothing, Indebtedness to relatives and friends nothing, their total net worth 
In business $9,000, and their total net worth, in and ont of business, $10,100 ; 
whereas the merchandlse on hand was not worth over $4,500, Indebtedness to 
bank was $1,000, Indebtedness to relatives and friends was $1,500, and the 
firm and the individual members thereof were practically Insolvent, that they 
owed for borrowed money on January 2, 1907, $400, when in f act they ac- 
tually owed $1,500. 

Further spécifications purport to show spécifie debts omitted from sald 
statement. 

Objecting credltors satlsfactorily establlshed the maklng of and the obtain- 
ing of property on crédit by virtue of each of sald alleged false statements, 
except that of August 2, 1907, on which no crédit was extended ; the J. M. 
Robinson, Norton Company apparently not belng satisfied with the statement, 
or for other reasons declined to sell. The spécial master, however, allowed 
the same to go in évidence for the purpose of showing the intent with which 
statements were made upon which crédit was extended. 

Each of said statements eontained the usual allégation that it was "glven 
for, the purpose of obtainiiïg crédit" and "shall be binding for each purchase 
now and hereafter made, unless changed by wrltten authority from the under- 
signed," and "thàt the above property is in my (or our) own name, and title 
perfect, pald for, and no mortgages or liens in any shapeupon it," and contalns 
the figures above quoted. 

After stating the above in more détail than has been given, the spécial mas- 
ter proceeds to pass upon the questions Involved, as foUows: 

"Section 14b (3) places the penalty upon the obtaining of the property upon 
materially false statements in wrlting, and not upon the glving of false state- 
ments unless property is obtained on crédit by virtue of the making of the 
false statement. The statements were ail cieaWy materially false, and were 
so grossly inaccurat» as to eliminate ail idea that men of average intelligence 
could haye been innocentjy mistaken in the f acts stated. I find that J. C. 
Taff began business about January 5, 1906, and on December 26, 1905, he gave 
a statement to Ragan, Malone & Oo. for the purpose of obtaining crédit, and 
did obtain crédit thereon, showing cash on hand in bank $800 and no liabili- 
ties, while it developed at the hearing that Taff had no such amount in cash 
In bank and that his total assets probably amounted to much less at that time. 
It also appeared on the hearing that thls $800 in cash on hand, listed as assets 
on December 26th, consisted of $200, which J. C. TafC clalms to hâve had and 
$600 more which he expected to borrow from his father, and which he did 
borrow from a bank, probably during the January foUowing, with his father 
as security: 

"On November 20, 1906, after making the statement aforesald, J. C. Tàff 
gave anotliér statement to Ragan, Malone & Co., for the purpose of obtaining 
crédit, and in which statement he clearly omitted to state thîs $600 liability 
to the bank and his father, which is perfectly clear was then subsistiug. Taff 
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admits tins vlrtually, but elaims, in exténuation, that Ms mother had told 
him that his fatlier had expected to give him the $600, which he found out 
later was a mlstake on the part of Ms mother. It seems to clearly appear 
that the property obtained by J. O. Taff, on the strength of the two statements 
aforesaid, has been paid for, and it is urged by bankrupt's counsel that, as it 
has been paid for, therefore the objections on tliis score are not good. The 
falsity of thèse two statements is only treated as a circunistance henring upon 
the falsity of the last statement on March 20, 1907, hereafter more fully dealt 
with, and as throwing light upon the conduct of the bankrupts and their lack 
of good faith in niaking the last statement aforesaid. 

"In January, 1907, J. C. Taff went into partnership with J. M. Conyers, 
forming the partnership flmi of Tafï & Conyers. Taff & Conyers sought to 
purchase goods and merchandise froni Ragan, Malone & Co., in Atlanta, Ga., 
on March 20, 1907. and went to the office of Ragan, Malone & Co. for that 
purpose. llagan, Malone & Co. were represented at this conférence by their 
Mr. Ragan, and an employé, Mr. Barnwell. A statement was required of Taff 
& Conyers throwing light upon their financial standing, and there is no doubt 
that the nature of this statement and the purpose for which it was intended, 
). e., the procuring of crédit, was well understood by both Taff and Conyers, 
who were présent. The statement was made on a blank furnished by Ragan, 
Malone & Co., J. C. Taff, speaking for Taff & Conyers, in the présence of J. 
M. Conyers, furnishing the détails as to items and amounts of assets and 
liabilitles, Barnwell, for Ragan, Malone & Co., writing dowTi the specitied items 
and amounts. J. M. Conyers, the other partner in Taff & Conyers, heard ail 
the infori'.iatiou gi^•en, made no objections to uor corrections in the state- 
ments made by J. C. Taft", and the statement was signed in the présence of ail 
'Taff & 'Conyers by J. C. Taff.' J. C. Taff and ,T. M. Conyers adniitted ail 
thèse facts, but denied knowledge of the contents of the statement as contained 
in the regular printed portions of same and particularly the following clause: 
'For the purpose of obtaining crédit, and this statement shall be binding for 
purchases iiow and hereafter made, unless changed by wrltten authority from 
the undersigned.' Bankrupts claimed, and it is probably true, that the goods 
obtained upon crédit upon that particular date (March 20, 1007) were ail paid 
for later, and that the présent debt to Ragan, Malone & Co. of i^BSS.OO was 
sold at a later date. They urge further that their ignorance of the provisions 
in the statement niaking it a basis for eontinuiug crédit relieves them from 
the penalty of the original falsity of the statement, even though Ragan, 
Malone & Co. sold later the unpaid bill. in good faith, upon the strength of 
the statement. They urge further that Ragan, Malone & Co. acted also upon 
an oral statement having been made by a member of the firni to the effect that 
they wer» enjoying a good business and doing well. 

"It is held by the référée that the statement made was a 'continuing state- 
ment,' and under the circtimstances shown in this case, where two intelligent 
young men, thoroughly able to understand what they were doing, executed 
a statement under the circuuistances shown, coutaining this clause, they 
should be bound by the terms of the statement. If they did not undertake to 
flnd out the contents of the statement, the nature of the transaction was such 
as to demand their careful attention and full understanding of its terms, and 
to forever prohibit thera from setting up their willful, or at least reckless, 
fallure to look into it and correct it before signiug it and receiving the goods 
in question, knowing this statement to be in the possession of the seller. A 
prudent man who was free from any intention to do wrong could never act 
as they admitted they did in tliis case, and, in the absence of any claim what- 
ever of fraud on the part of Ragan, Malone & Co., it must be held that the 
goods sold later by Ragan, Jlalone & Co. on the strength of this statement 
were obtained by the bankrupts on a false statement in writing within the 
meauing of section 14b (3) of the bankruptcy act. 

"This statement means nothing more or less than that it is made for the pur- 
pose of obtaining 'a Une of crédit' with Ragan, Malone & Co., and is a rea- 
sonably fair statement which requires nothing but fair treatment from the 
maker. The requirement that it shall be changed in writing is not oppressive 
or unreasonable in any sensé. The fact that a con\-ersation was had between 
them later and some statement was orally made does not alter the case. The 
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testimony of Eagan that the sale o( the goods was Induced by the statement 
Is positive. 

"The bankrupts' défense that they dld not read the contract and dld not 
intend to deceive is vveakened œaterially when the fact is considered tliat ail 
four of the statemeuts introdnced in évidence are false and grossly false. This 
is true as to the two statements made by Taff indlvidually and the two state- 
ments made by ïafC & Conyers, one to Ragan, Maloue & Co., and one to .T. 
M. Roblnson, Norton Company. The référée is forced to the conclusion by 
the repeated false statements made by the bankrupts that they willfully and 
deliberately and systematically were making fraudaient statements for the 
purpose of obtaining unrightful crédit, and in this connection at least the flrst 
two statements made by J. C. TafC to Ragan, Malone & Co., and the last state- 
ment to J. M. Robinson, Norton Company, by Taff & Conyers, are to be 
seriously considered. 

"The contention of the bankrupt that the statement of Maroh 20, 1907, was 
made in the office of Ragan, Malone & Co., without access to their books and 
papers, does not seein to the référée sufBcient to excuse the gross inaccurncy 
of the statement. It appears satlsfactorlly that the bankrupts knew they 
would probably be called upon to inake a statement, and the misstatement 
made as to their true financial standing Is too glaring to be excused on the 
ground that they were inadvertent. In this connection, the statement made 
later to J. M. Robinson, Norton Company, ou August 2, 1907, was, if possible. 
more grossly Inaccurate than the other, and yet this statement was made at 
their own place of business with fuU access to ail books and papers. In this 
statement of August 2, 1907, their total llabilities are admltted to hâve been 
conslderably larger than that stated and the net worth probably only a frac- 
tion of the amount stated. .T. M. Conyers admltted réadily on the stand that 
the statement was wrong to the extent of at least $2,000 or $3,000. Some five 
or six months after making this false statement. showing $10,100 net worth. 
they were in bankruptcy, hopelessly Insolveiit, and at least one partner, Con- 
yers, had full knowledge of the flrm's doubtful solvency several months prior 
to the bankruptcy. Indeed, there is little rooni to doubt that both bankrupts 
knew of the insolveuey of the flrm prlor to the making of this statement of 
August 2, 1907. 

"I flnd that the statement of March 20, 1907. was false in the following 
particulars, hereinafter immediately set eut, and that the statement in ques- 
tion was made under such circumstances as to preclude any doubt that the 
sanie was willfully and knowingly so made, as follows: 

"First. In sald statement bankrupts stated their total liabilitles to be $1.- 
654.01 ; whereas, I fiud that their total liabilitles on said date, indlvidual and 
partnershlp combined, were fully $3,000, and possibly greater. 

"Second. I flnd that sald statement was false. in that bankrupts stated that 
they were not indebted to wife or relative in any amount; whereas, I flnd 
that J. C. TafC indlrectly was indebted to relatives in a sum of money by rea- 
son of relatives signing as his securlty at banks. J. C. Taff to his father 
$600 and to Taffs brother $300. 

"Third. I flnd that said statement was false, in that it states bankrupts' 
net worth, partnershlp and indlvidual, to be $5,939.99; whereas, I flnd in fact 
that sald net worth was practlcally nothing, and at most could not hâve pos- 
sibly been more than $1,000. 

"Fourth. I flnd that said statement was materially false, in that it stated 
the bankrupts' debts in market to be $1,4.54.01 ; whereas, the total indebtedness 
of bankrupts in market amounted to at least $2,000, and probably conslderably 
more. 

"Flfth. I flnd that said statement Is materially false, in that it purports to 
show a list of liabilitles in uiarket ; whereas, I flud that bankrupts oraitted 
to set out therein certain creditors nanied in the objections flled as follows: 
Cartersville Grocevy Company, Oglesby Grocery Company, and Fain & Stamps, 
said claims amounting in the aggregate to probably $.500. I flnd that, lu ad- 
dition to the claims speciflcally alleged, bankrupts oniltted a considérable num- 
ber of other eredttors whoso claims aggregate a considérable sum of money. 
"Sixth. I flnd that Ragan. Malone & Cto. sold to the bankrupts, on the 
strength of the statement made to them, the property, goods, and inerchandise 
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for the amonnt of whlch they hâve proven thelr clalm In bankruptcy, to wlt, 
$388.00. I flnd uo sufHcient excuse for the bankrupts maUlng the false state- 
meut In question and am forced to the conclusion, by the nature of the state- 
ment and the circumstances surrounding its exécution, that the bankrupts 
willfuUy and intentlonally made the statement, knowing Its falslty, for the 
purpose of obtainiug a Une of crédit and the merchandise In question. I base 
this findJng upon the glarfng inaccuraey of the statement of Mareh 20, 1907, 
aud the circumstances surrounding its exécution, and also upon the admittedly 
false statements to Ragan, Slalone & Cb., December 2(î, 1905, and November 
20, 1906, and to J. M. Robliison, Norton Company of August 2. 1907, whlch 
other said statements are considered only to throw llght upon the Intentions 
of the bankrupts and to aid in glving proper welght to the excuses ofCered by 
the bankrupts for the inaeeuracy of the statement of March 20, fl!K>7. The 
évidence offered is such that credence could net be afforded the bankrupts' 
contention that they were ignorant of the nature of thèse statements, did not 
know of the spécial clause in relation to the statement being a continuing one, 
and that the inaccuraey in the statement crept in through inadvertence." 

Thos. W. Milner & San and Colquitt & Convers, for bankrupts. 
Paul F. Akin and Smith, Hammond & Smith, for objecting cred- 
itors. 

NEWMAN, District Judge. The récent case of W. S. Peck Com- 
pany V. JuHus Lowenbein, 178 Fed 178, 101 C. C. A. 498, 24 Am. 
Bankr. Rep. 138, decided by the Circuit Court of Appeals for the 
Fourth Circuit, in which the court was divided, the majority opinion 
being delivered by Pritchard, Circuit Judge, and the dissenting opinion 
by Waddill, District Judge, discusses the principal question made by 
counsel hère very clearly, and the two opinions perhaps cite ail the 
material authorities up to February, 1910, when the case was decided. 
In the majority opinion Judge Pritchard says: 

"It is the évident purpose of the bankruptcy act to protect the unfortunate 
class of debtors who are unable to pay thelr debts, by givlng them a discharge, 
thus alïordlng them an opportunity to engage in business again, while, on the 
other hand, it is manifestly intended to deny a discharge to those whose eon- 
duct bas been such as to show that they obtained crédit by false statements 
calculated and Intended to deceive and tbereby defraud thelr creditors. 

"Construing the act with this end in view, it would be manifestly unjust to 
deny a discharge to a debtor when it appears, as it does in this instance 
that the statement whlch he made was not actuated by any fraudulent pur- 
pose." 

In his dissenting opinion Judge Waddill states the issue in a para- 
graph in his opinion as f ollows : 

"The opinion of the majority of the court In this case proeeeds upon the 
theory that the true construction of the act is that crédit must be obtained by 
a false statement, made wlth fraudulent intent, and for the purpose of de- 
frauding the créditer, clearly changing the language of the act from a "ma- 
terially false statement in writing" to one which the debtor was actuated in 
making by a fraudulent motive, and with the parpose, design, and Intent to 
defraud and deceive. The statute says nothing about any fraudulent motive, 
or any purpose and Intent to deceive. It suffices to defeat the discharge, un-i 
der the exlsting bankruptcy law, if the debtor makes a statement in writing 
as to an exlsting fact, which he knows is untrue In a material particular, as 
a resuit of, and but for which he would not hâve secured crédit The debtor's 
act must be construed in the llght of the effect it had upon his créditer, and 
if its necessary resuit was to defraud the créditer, and it did do so, it does 
not lie in the mouth of the debtor, who has caused loss to another, secured 
goods, and not paid for them, to clalm that he meant no vvrong In what he 
did. He does not occupy that favored position." 
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Whatever may be the correct construction of subsection b (3) of sec- 
tion 14 of the bankruptcy act of 1898 (Act July 1, 1898, c. 541, 30 
Stat. 550 [U. S. Comp. St. 1901, p. 3437], as amended by Act Feb. 
5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1909, p. 
1310]), it iS clear, if the finding of the spécial master in this case is 
correct, that both Taiï and the firm of Taff & Conyers must be denied 
a diischarge. 

It is not denied by counsel arguing this case at the bar that there 
were incorrect statements made by thèse bankrupts for the purpose 
of obtaining crédit. They claim, however, that thèse statements were 
not made with fraudulent intent, and that the facts show this, notwith- 
standing the report of the spécial master. The spécial master finds, as 
shùwn by his report above, that he "is forced to the conclusion, by the 
repeated false statements made by the bankrupts, that they willfully 
and deliberately and systeniatically were making fraudulent statements 
for the purpose of obtaining unrightful crédit," and) "that the state- 
ment of March 20, 1907, was false, * * * and that the statement 
in question was made under such circumstances as to preclude any 
doubt that the same was willfully and knowingly so made." The spé- 
cial master then cites five particulars in.which he finds the statements 
to be materially false, as slaown above. So, taking either view of the 
matter, as stated above, if the finding of thé spécial master waé jiisti- 
fied by the évidence, it was clearly correct. I think the évidence be- 
fore the spécial master certainly justified, if it did not réquire, this 
■finding. He had ail of the witnesses before him and seems to hâve 
carefully considered ail the évidence. 

The report of a spécial master upon the facts should be clearly and 
martifestly incorrect to justify the court in setting it aside. I do not 
think this is true hère. 

The report of the spécial master must be confirmed, and the dis- 
charges applied for denied. 



GAT et al. v. HUDSON RIVER ELECTRICi POWER CO. et al. SAME v. 

IIUDSON RIVER ELECTRIC POAVER CO. KNICKER- 

BOCKER TRUST 00. v.GAX et al. 

(Circuit Court, N. D. New York. November 17, 1910.) 

1. JuDGMENT (§ 772*) — LiKNS—AocRUAL— State IjAws. 

Under the laws of New York, a judgment beeomes a lien on real estate 
from the tlme It is docketed in the county where the real estate is sit- 
uated, and on Personal propérty from the date of exécution Issued and 
placed in the hands of the slieriff for levy, subject, however, with référ- 
ence to both classes of propérty, to ail valid niortgage liens thereon. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1329, 1333; 
Dec. Dig. § 772.*] 

2. OOKPORATIONS (§ GG6*) INSOLVENCY— ReCEIVERS— PREFEREED ClAIMS. 

A judgment having been recovered against a corporation March 21, 
1908, petitioner became surety on the corporation's supersedeas bond 
pending appeal, and, the judgment having been afflrmed, petitioner was 
compelled to pay the judgment prier to whlch the corporation had become 
insolvent and had been placed in the hands of a receiver. There was no 

•For other cases see same toplo & § humber In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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claim, however, that at the time the bond was executed the corporation 
was Insolvent, that any exécution liad been issued on the judgnient, or 
levy made on the corporation's property, or that it could not hâve paid 
tRe judgment out of its eurrent receipts, nor did it appear that the exé- 
cution of the bond extended in any way the life of the corporation as a 
growing concern, or operated to the beneflt of its creditors. Held, that 
petitioner was not entitled to the allowance of its claim for the amount 
so paid on the supersedeas bond as a preferred claim to those of the 
mortgage bondholders of the corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2288, 2284; 
Dec. DIg. § 5G6.*] 

Insolvency proceedings by Eben H. Gay and others against the 
Hudson River Electric Power Company and others, and by the Knick- 
erbocker Trust Company, as trustée, cross-complainant, against Gay 
and others, in which the National Surety Company applied to inter- 
vene as a party défendant to the cross-bill to hâve its claim established 
and to be reimbursed the amount paid by it as surety on an appeal 
bond given by the power company to stay exécution in a suit wherein 
Claude W. Waddell had recovered a judgment against said company 
for $5,330.39 for damages and costs in an action for négligence, in 
préférence to the mortgage bondholders of the corporation. Pétition 
denied. 

See, also, 183 Fed. 379. 

Rockwood, McKnight & McKelvey, for petitioner National Sure- 
ty Co. 

Winthrop & Stimson, for Guaranty Trust Co. 
Abram J. Rose and Geo. B. Curtiss, for receivers. 

RAY, District Judge. In April, 1907, Claude W. Waddell brought 
suit in the Suprême Court of the state of New York against the Hud- 
son River Electric Power Company, a domestic corporation of the 
State of New York, to recover damages for injuries claimedl to hâve 
been sustained by him by reason of the négligence of said Hudson 
River Company. On the trial of that action the plaintiff recovered a 
judgment for damages $5,000 and costs, $330.29, in ail $5,330.39, and 
judgment was entered Mardi 81, 1908, and before the appointment 
of receivers herein or the commencement of this equity action. 

October 29, 1908, in equity actions above entitled in the Circuit 
Court of the United States for the Northern District of New York, 
alleging the insolvency of the eight companies above named, misman- 
agement, waste, etc., of their properties, receivers of the properties 
of said companies, including the Hudson River Electric Power Com- 
pany, were appointed and put in possession of ail such properties with 
authority to run same and conduct the business which they hâve been 
doing since. 

Prior thereto, and about January 2, 1904, said Hudson River Elec- 
tric Power Company had given to Knickerbocker Trust Company, 
as trustée, a mortgage on ail its properties and ail after-acquired prop- 
erty in the sum of $5,000,000 to secure certain refundiing bonds which 
were issi'ed to the amount of $4,222,000 and sold to bona fide hold- 
ers. This mortgage was duly recorded in the counties of Saratoga 

•For other cases see same copie & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and Warren, where the real estate and property of the défendant, 
Hudson River Electric Power Company, is situated, on the 6th d!ay, 
of January, 1904. 

Âpril 8, 1908, before the appointment of siich receivers, the said 
Hudson River Electric Power Company duly appealed from the said 
judgment; in favor of Waddell to the Appellate Division of the Su- 
prême Court of the state of New York, andi, to stay the exécution 
of the said judgment and prevent a levy upon and sale of the prop- 
erty of the said company, appellant, it applied to the National Surety 
Company for a bond or undertaking which it was necessary to give 
to secure such stay, and which appHcation was granted and such 
bond given accordingly. By such bond the said surety company, in 
effect, undertook and agreed, if the judgment appealed from should 
be affirmed, to pay ail costs awarded on such appeal not exceeding 
$500, and also the sum recovered or directed to be paid by such judg- 
ment so alifirmed. At a term of the Appellate Division of said Su- 
prême Court commencing Mardi 14, 1909, said judgment was in ail 
things affirmed, with $103.73 costs. and judgment on aiifirmance was 
duly entered. The said Hudson River Company did not pay said 
judgments or any part of same, and April 23, 1910, said surety com- 
pany in discharge of its undertaking and on demand diuly made paid 
said judgments, in ail $6,105.03. Thereafter, and before the com- 
mencement of this proceeding for intervention, and about June 7, 1910, 
the said surety company made demand on the receivers for such sum 
of '$fi,105.03, and presented a duly verified daim therefor, alleging 
and claiming that same was and is a preferred claim over and above 
that of ail gênerai creditors of said company, and over and above ail 
mortgages and bondholders, and that the said surety company would 
insist upon the payment of same prior to the payment of gênerai cred- 
itors, mortgagees, and bondholders. This demand the receivers did 
not accède to and rejected the claim made. An action to fo reclose 
the trust mortgage', authorized by this court and ancillary to the said 
main equity action, is now pending; default having been made in the 
payment of interest, and by élection under the terms of the mortgage 
the principal having become due, but decree lias not been entered. 

Under the laws of the state of New York, a judgment duly dock- 
eted in the county where real estate is situated becomes a lien on the 
real estate of the défendant, but .such judgment is a lien subséquent 
and subject to ail valid mortgage liens. Wlien exécution is issued on 
such a judgment and placed in the hands of the sheriff, a lien is created 
on ail Personal property of the défendant subject to levy and sale on 
exécution, but such lien is secondary and subject to mortgage liens, 
it any, on such personal property. Under the law and such a trust 
mortgage as this is, a valid lien and may be and is created on ail the 
property of the corporation, real and personal, then owned and held or 
thereafter acquired by it. There is no suggestion in the moving pa- 
pers that an exécution was issued on the judgment in favor of Wad- 
dell, or that a levy was made on any personal property. There is 
no suggestion in the moving papers that the receivers had anything 
to do with bringing or prosecuting the appeal. In fact, the appeal 
was taken and the bond givcn about seven months prior to the ap- 
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pointment of the receivers and the filing of the bill in the equity suits 
in wliich such appointment was made. There is no suggestion in 
tlie moving papers that the Hudson River Electric Power Company 
had any property not covered by tlie mortgage or which might hâve 
been levied upon, taiten or sold, as against such mortgage lien, and 
that by the giving of such bond such property was released or saved 
to the Company and the receivers subsequently appointed. 

The theory of the surety company, as stated in the brief of its coun- 
sel, submitted on this application, is as follows : 

"The bond given by the petitioner having been given for the purpose of 
staylng tlie exécution of the judgment appealed froin, and thus protecting the 
property of the défendant company froni levy and sale, and of the disruption 
of and Interférence with its business and for the purpose of contlnuing the 
business of said company as a going concern, and thus operatlng for the bene- 
fit oï the mortgagee and the holders of bonds Issued under said mortgage, the 
lietitioner asserts that it has a valid claim which is entltled to priority over 
the clalnis of bondholders and gênerai ereditors and should be paid by the re- 
ceivers prior to tlie payment of any sum whatever ou account of the bonds or 
gênerai ereditors." 

In Trust & Savings Bank v. Doud, 105 Fed. 123, 44 C. C. A. 389, 
52 L. R. A. 481, it was said: 

"ïhe test of equity which entitles the claim to préférence over the mort- 
gage In foreelosure is the considération of the claim ; whether it was or was 
not for a part of the current expenses of ordinary opération within a limited 
time before the receivership." 

If the giving of the bond above mentioned released property or in 
any way saved property from levy and sale, which may now be held 
by the receivers for the bondholders, and which otherwise would not 
hâve come to theni, or which has come to the hands of the receivers, 
and which the Knickerbocker Trust Company will hold under its mort- 
gage, it may be said that the giving of the bond preserved so much 
property to the holders of the mortgage bonds, and that equitably, 
this property having been preserved by the act of the surety company 
to the mortgage bondholders, they should not profit at the expense of 
the surety company, and that it should hâve a lien to the amount of 
the value of such property ahead of the lien of the mortgage. If 
the giving of the bond saved the Hudson River Electric Power Com- 
pany from bankruptcy or insolvency and served to keep it and its 
business alive as a going concern and its property together to the ben- 
efit of the mortgage bondholders, we may hâve an equity which un- 
der some of the cases would entitle the surety company to priority 
over the mortgage bondholders. But I find no allégation in the mov- 
ing papers that the giving of the bond or undertaking was for any 
such purpose, or that it had any such effect. There is no allégation 
to the efifect that this company was insolvent in April, 1908, or that at 
that time the corporation could not hâve paid the judgment from 
nioney belonging to it, not covered by the lien of the mortgage, and 
available for the purpose. There was no default in the payment of 
interest on the trust mortgage until August 1, 1908, and as it was 
not paid within the six months foUowing, and demand was made 
thereupon at the expiration of such time élection was made to dé- 
clare the principal sum due under and pursuant to the terms of the 
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rtiortgage. This is not a case, sb far as alleged, where property of 
the corporation or current earnings hâve been used for the benefit 
of the mortgage bondholders which should not hâve been so applied 
but shouldl hâve been used, or if on hand might be used, to pay the 
demand for which the surety company became responsible and which 
it has paid. It is undoubtedly true that, where a corporation neglects 
to pay its current operating expenses with its current earnings, and 
applies such earnings to the purchase of property which goes under 
the hen of the mortgage or in any way directly to the benefit of the 
mortgage bondholders, the mortgage security is chargeable in equity 
with the restoration of the fund so improperly applied to the benefit 
of the bondholders. Burnham v. Bowen, 111 U. S. 776, 780, 783, 
4 Sup. Ct. 675, 28 L. Edl. 596; St. Louis, etc., R. R. v. Cleveland, 
etC'R. R;, 125 U. S. 673, 8 Sup. Ct. 1011, 31 L. Ed. 832. 
Burhham v. Bowen, supra, décides : 

"Debts contracted by a railroad coriioratlon as part of necess.iry operating 
expenses (for fuel, for example), the mortgage interest of the company being 
In arrear at the time, are prlrileged debts, entitled to be paid out of current 
income, If the mortgage trustées take possession, or if a receiver is appointed 
in a foreclosure suit. 

"If the current income of the road is diverted to the improvement of the 
property by the trustées in possession or by the receiver, and the mortgage 
Is foreclosed without payment of such debts for operating expenses. an order 
should be made for their payment out of the fund if the property is sold, or 
if a strict foreclosure is had they should be charged upon income after fore- 
closure." 

It is contended that Union Trust Co. v. Morrison, 125 U. S. 591, 
612, 8 Sup. Ct. 1004, 1010 (31 L,. Ed. 825), is authority for holding 
that the National Surety Company is entitled to préférence over the 
mortgage bondholders represented by the Knickerbocker Trust Com- 
pany. I cannot so read that case. The court, after pointing out the 
spécial and unusual equities of the case, said : 

"The case is a spécial one, and in view of the discrétion which the court of 
flrst instance Is obliged to exercise in matters of this character, taking ail the 
circumstances into considération, we cannot say that équitable relief was un- 
duly extended in allowing the intervenors' claim." 

The court then cites several cases, including Burnham v. Bowen, 
5upra, andi says : 

"It is not our intention, however, to décide anything In the présent case in 
eonfllct with It. The claim In that case was for operating expenses only, and 
the rule laid down had spécial référence to them. The présent claim is of a 
différent character, based upon a bona fide effort made by the intervener to 
préserve the fund Itself from waste and spoliation after the mortgage was in 
arreàrs and the right to reduce it to possession had accrued. But even hère, 
as we hâve seen, if the claimant could pursue only the earnings. it is shown 
that they hâve been appropriated to the purchase of property which has been 
added to the fund." 

, Thèse controlling features are wholly absent from this caoc. When 
the bond was executed and delivered, the Hudson River Electric 
Power Company, so far as appcars, was doing business in the usual 
way and was apparently solvent. No exécution had been issued, and 
no property had been levied upon, and the corporation was not in de- 
fault in the payment of its interest or current expenses so far as ap- 
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pears. The mortgage bondiholders had no right to possess themselves 
of the mortgaged property or to interfère with the opérations of the 
corporation at that time. It is probably true that an exécution would 
hâve been issued and a levy made if the judgment had not been paid 
or the bond given; but, as already stated, it is not charged that the 
corporation did not at the time hâve money properly apphcable thereto 
with which to pay the judgment, which was for damages for négli- 
gence, and not an ordinary operating expense. Of course, the négli- 
gence was in operating the business, and gave rise to the cause of ac- 
tion, and in such sensé was an operating liability. But still there is 
no allégation that current earnings which should or which might hâve 
been used to pay this liability were diverted to the purchase of prop- 
erty which has gone under the lien of the mortgage, or to the per- 
manent improvement of such property or in réduction of the bonded 
debt. Suppose the claim sued upon had been for property purchased 
and used in the business of the corporation generally, for repairs, 
changes, and opération, and défense had been made, judgment ren- 
dered against the corporation, and a bond given to stay exécution on 
appeal, and the judgment aiîfirmed and payment made by the sureties. 
Would the sureties be entitled to a préférence over the mortgage bond- 
holders? I think not. There would be no more equity in such case 
than in most cases where litigation is had, judgment obtained, and 
bonds given to stay exécution, which judgments the sureties are com- 
pelled to pay if the principal does not. 

I think my décision in this case shouldl be controlled by Whiteley v. 
Central Trust Company of N. Y., 76 Fed. 74, 22 C- C. A. 67, 34 L. 
R. A. 303, where Trust Co. v. Morrison, supra, and many other cases, 
were considered and explained by Lurton, C. J., now of the Suprême 
Court of the United States, Taft,.C. J., and Hammond, D. J., con-* 
curring, and Pennsylvania Steel Co. v. N. Y. City R. Co. et al. (C. C.) 
165 Fed. 483. I quote from syllabus of both cases: 

"A surety upon a sni)erserieas bond given by a railroad company while ap- 
parently solvent, and not in default in Interest, if compelled, after the insol- 
vency of the company, to pay the judgment appealed from, is not entitled to 
be repald from the proceeds of the property of the company in préférence to 
the mortgagee thereof." 

"The surety on supersedeas bonds given by a street railroad company on 
appeals from judgments against it, which has been compelled to pay such judg- 
ments on their afflrmance after the insolvency of tlie company, is not entitled 
to rank as a preferred creditor in the insolvency proceedings against the com- 
pany with creditors having clalms for supplies furnished to keep the road In 
opération." 

I am aware that the décisions on this subject are not ail in harmony. 
Authority for this contention of the petitioner. National Surety Com- 
pany, may be found in Farmers' L,. & T. Co. v. North. Pac. R. R. 
Co. (C. C.) 71 Fed. 345; but I consider this case at war with the 
other cases cited. It is true that in Pennsylvania Steel Co. v. New 
York City R. Co., supra, the statement is that the judgments sought 
to be established as entitled to préférence were usually in actions "for 
tort" ; but I assume from the nature of defendant's business that they 
were judgments in actions to recover damages for négligence in op- 
erating the road. It is also true that in the Whiteley Case, supra, the 
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jijdgment was for damages for breach of covenants contained in a 
cpnvsyaiiee under which the railway company had acquired a right 
of way through certain lands. That is, the judgment was not for 
damages growing out of négligence in operating the road. But, con- 
ceding this judgment paid by this petitioner to hâve been an operating 
expense and one incurred within a reasonable tirae before the receiv- 
ership, still can it be said it was one of "the current expenses of or- 
dinary opération," and where is there an allégation that the corpora- 
tion neglected to pay its current operating expenses with its current 
earnings, or that it applied such earnings to the purchase of property 
which went under the lien of the mortgage or in any way directly to 
the benefit of the mortgage bondholders? Clearly this case is not 
within the gênerai rule laid down in Burnham v. Bowen, supra. When 
a case is not within the gênerai rule, it must présent spécial features 
which bring it within the spirit of such rule. See opinion of Lurton, 
C. J., in Whiteley Case, supra, at pages 75, 76 of 76 Fed., at page 
70 of 23 C. C. A. (34 h. R. A. 303). In that case the learned judge 
also said: 

"Sùch cases as l<"os(Jick v. Scliall. î)9 U. S. 2.35 [25 L. Ed. 3.39] ; Mlltenberger 
V. Eallroad Co., 106 U. S. 386, 1 Sup. Ct. 140 |27 L. Ed. 117] ; Dow v. Rall- 
road Co., 124 U. S. 652, 8 Sup. Ct. 673 [31 U Bd. 565] ; and Sage v. Railroad 
t\)., 125 U. S. 361, 8 Sup. Ct. 887 m L. Ed. 694]— seem to rest upon the doc- 
trine that railroad mortgagees Impliedly agrée that current earnings shall be 
first applied to current operating expenses, and, if diverted to the payment 
of Interest on the mortgage debts, may be followed, or such credltors subro- 
gated to the rights of mortgagees, to the extent of such diversion. That those 
cases hâve carried the rule of displacing mortgage debts as far as the courts 
feel justilied Is niade very clear l)y the emphatic déclarations of the Suprême 
CJourt in Kneeland v. Trust Co., 130 U. S. 97, 10 Sup. Ct. 950 [34 L. Ed. 379], 
and Thomas v. Car Co., 149 U. S. 95, 13 Sup. Ct. 824 [37 L. Ed. 063]. See, 
also, Morgan's L. & T. li. & S. S. Co. v. Texas Cent. Ky. Co., 137 U. S. 171-194, 
et .seq., 11 Sup. Ct. 01 [34 L. Ed. 625]." 

In Kneeland v. American Loan Co., 136 U. S. 89, 10 Sup. Ct. 
950, 34 L. Ed. 379, the court held that, where a receiver of a rail- 
road was appointed, and there came in his possession, with the other 
property, certain rolling stock which he continued to use in operating 
the road until it appeared the road was being run at a loss, when the 
receiver failed to pay rent, the rent up to the time of the appointment 
of the receiver was not to be preferred to the mortgage liens, but that 
the rent of such rolling stock thereafter and while in the hands of the 
receiver was. In so holding and modifying the decree below, the 
court, per Brewer, J., said : 

"Because in a few speclfled and limited cases this court has declared that 
unsecured clalms were entltled to priority over mortgage debts, an idea seems 
to bave obtalned that a court appointing a receiver acqulres power to give 
such préférence to any gênerai and unsecured clalms. It has been assumed 
that a court appointing a receiver could i-ightfully burden the mortgaged 
property for the payment of any unsecured indebtedness. Indeed, we are ad- 
vised that soine courts hâve made the appointment of a receiver conditlonal 
upon the payment of ail unsecured indebtedness in préférence to the mortgage 
liens sought to be enforced. Can anything be conceived vrhich more thor- 
oughly destroys the sacredness of contract obligations? One holding a mort- 
gage debt upon a railroad has the same right to demand and expect of the 
court respect for his vested and contracted priority as the holder of a mort- 
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gage on a farm or lot. So, when a court appoints a receiver of railroad prop- 
erty, It bas no right to make that recelvershlp conditlonal on the payment of 
otlier than those few unseeured clalms whlch, by the rulings of this court, 
hâve been declared to hâve au équitable priority. Ko one is bound to sell to 
a railroad conipany or to work for it, and whoever has dealings with a Com- 
pany whose property is mortgaged must be assumed to hâve dealt vrith it on 
the faith of its Personal responsibility, and not in expectation of subsequeutly 
dlsplactng the priority of the mortgage liens. It is the exception and not the 
■ rule that such priority of liens can be displaced. We eniphasize this fact of 
the sacredness of contract liens, for the reason that there seems to be grow- 
ing an Idea that the chancellor, in the exercise of his équitable povvers, has 
unlimited discrétion in this niatter of the displaeement of vested liens." 

In Thomas v. Western Car Company, 149 U. S. 95, 110, 13 Sup. 
Ct. 824, 831 (37 L- Ed. 663), we find an instructive statement as to 
the class of unpaid operating expenses the court may prefer to the 
mortgage lien and the time within which such obligation must hâve 
been incurred. The court said: 

"It is easy to see that the payment of unpaid debts for operating expenses. 
accrued within 90 days, due by a railroad company suddenly deprived of the 
control of its property, due to operatives in its employ, whose cessation from 
work slmultaneously is to be deprecated, in the interests both of the property 
and of the public, and the payment of limlted amounts due to other and Con- 
necting lines of road for materials and repairs, and for unpaid ticket and 
freight balances, the outcome of indispensable business relations, when a stop- 
page of the continuance of such business relations would be a probable resuit. 
in case of nonpayment, the gênerai conséquence involving largely, also, the 
interests and accommodation of travel and traffle, may well place such pay- 
ments in the category of payments to préserve the mortgaged property in a 
large sensé, by maintaining the good will and integrity of the enterprise, and 
entitle them to be made a flrst lien." 

Hère the judgment paid by the petitioner was duly rendered and 
docketed more than six months prier to the appointment of the re- 
ceivers. When the négligent act was done in operating the plant or 
business of the power company which created the cause of action does 
not appear. So far as is alleged, the surety company in executing the 
appeal bond and becoming surety for the judgment relied upon the 
crédit of the corporation and its current earnings and not upon any 
spécifie property not subject to the mortgage and subsequently placed 
under the lien thereof. It was charged with notice of the mortgage 
lien by the recording laws of the state of New York and became 
surety with full knowledge thereof and made its contract with référ- 
ence thereto. It was not acting in aid of the court or of the receivers 
or at the request, express or impiied, of the mortgage bondholders or 
their trustée, or even with their knowledge. In ail thèse particulars 
this case is not within the Morrison Case. If regarded as an op- 
erating expense, the claim for which the surety company became re- 
sponsible accrued so long prior to the receivership and under such 
circumstances and conditions that it cannot be regarded as one which, 
on its payment subséquent to the appointment of the receivers, may be 
made a lien prior to that of the mortgage, and this is especially so 
in view of the facts that there is no allégation that current income 
which should hâve been held and applied or held to apply to the pay- 
ment of this claim was diverted directly or indirectly to the benefit of 
the mortgage bondholders, and that there is no allégation, or showing 
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of facts, that the giving of the bond was necessary or even operated 
to keep the corporation "a going concern." 

In Southern Railway Company v. Carnegie Steel Company, 176 U. 
S. 257, 385, 20 Sup. Ct. 347, 358 (44. L- Ed. 458), this subject was 
extensively considered and the opinion of the court says : 

"But it may be saf ely aflirmed, upon the authority of former décisions, that 
a railroad mortgagee when acoeptiug his security impliedly agrées that they 
current debts of a railroad coiupany contracted in the ordinary course of its 
business shall be paid out of current receipts bef ore he has any claim upon 
such income ; that, within this rule, a debt not contracted upon the personal 
crédit of the company, but to keep the railroad itself in condition to be used 
with reasonable safety for the transportation of persons and property, and 
with the expectation of the parties that It was to be met out of the current re- 
ceipts of the Company, may be treated as a current debt; that whether the 
debt was contracted upon the personal crédit of the company, without any 
référence to its receipts, is to be determined in eaeh case by the amount of the 
debt, the time and terras of payment, and ail other circumstances attending 
the transaction ; and that, when current eariiings are used for the beneflt of 
mortgage creditors before current expenses are paid, the mortgage security is 
chargeable in equity with the restoration of any funds thus improperly di- 
verted from their primary use." 

Taking ail the facts alleged in the pétition as true, and supplément 
them with the additional facts shown in the a,ffidavit of Mr. Seay 
as to the terms of the mortgage and the time of default, which are 
not controverted or questioned, and which was filed in opposition to 
the granting of this application, I am of opinion, and hold, that no 
case for intervention is made. Should intervention be pèrmitted, and 
should ail the facts appear as alleged andi supplemented in the way 
stated, and stand uncontradicted, préférence could not be allowed. 
The foreclosure proceedings should not be delayed by allowine this 
intervention on the facts stated. If I am wrong, the Circuit Court 
of Appeals will correcti the error, and, even if the property has gone 
to a sale, the rights of the-petitioner hère can be protected at any time 
before distribution. 

Application to intervene is therefore denied, but without prei'ud'ce 
to a renewal thereof should the petitioner be so advised, and provided 
it is made at the Utica term of this court, commencing December 6, 
1910. • 

In re NISENSON. 
(District Court, I). New Jersey. November 1.5, 1010.) 

1. BaNt^EUPTOY (§ 13C*)^AVlTHHE-LD Pboperty— Delivkby— Peoof. 

To sustain a referee's drder requiriilg a I)ankrupt to surrender property 
alleged to hâve been withheld. it must be shown that the title to the prop- 
erty is in the trustée and the possession and control thereof Is in tlîe 
banlîrupt, or in one who holds for htm, or in his right. . 

[Ed. Note. — For other cases, see Banl;ruptcy, Dec. Dig. § 136.*] 

2. Bankrtjptct (§ 136*) — X'nscheduled Property — Rights of Trustée — 

TbÀnsfees. 

That a bankrupt's trustée may possess himself of unscheduled property 
does not détermine that the bankrupt may be ordered to produce it, espe- 
cially where the bankrupt has made an irrévocable transfer of the title. 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

•For other cases see same topio & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Bankbuptct (§ 136*) — TJnscheduled Pbopebiy— Dieection to Delivee to 

ÏEUSTEE— VALIDITT. 

An order requlring a bankrupt to Burrender to the trustée unscheduled 
property is Invalid, unless the bankrupt Uas the power to comply there- 
wlth. 

[ÎSû. Note. — For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

4. Bankruptcy (§ 130*) — Unscheduled Peopeety— Deliveby of Possession. 

AVhere a bankrupt is directed to deliver unscheduled property to his 
trustée, it is not material that he bas not possession of the identical 
goods, if he bas converted them into cash, or contrôla their possession or 
proceeds. 

[Ed. Note.- — For other cases, see Bankruptcy, Dec. Dig. § 130.*] 

5. Bankbuptoy (§ 136*) — Unscheduled Peopeety— Bubden of Pkoof. 

Where property of a bankrupt bas not been scheduled, the burden is on 
Mm to satisfactorily aecount for its nonproduction, but in assuming such 
burden he is entitled to the beneflt of every reasonable doubt; he being 
subject to imprisonment for contempt for failure to surrender the same 
unless satisfactorily accounted for. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 130.*] 

6. Bankbuptcy (§ 136*) — Unscheduled Peopeety — Disappearance — Evidence. 

Evidence heUl insufficient to sustain a bankrupt's explanation of his 
failure to surrender unscheduled property to his trustée, except with réf- 
érence to certain iewelry pawned to raise money to pay his counsel in a 
breach of promise proceeding, whlch the trustée might bave corroborated 
or disproved by calling such counsel, but which he failed to do. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 136.*] 

In the matter of bankruptcy proceedings of Charles Nisenson. On 
pétition to review an order directing the banlcrupt to pay over to the 
trustée the sum of $1,200 and to deliver to him a diamond ring, a 
diamond locket, a gold watch, and diamond stud of the agsregate 
value of $500. Modified and affirmed. 

William Greenfield, for bankrupt. 
William J. Kearns, for trustée. 

RELLSTAB, District Judge. Charles Nisenson was adjudicated 
a bankrupt, on his own pétition, on the 2d day of December, 1909. 
His schedules did not mention such property. In January, 1907, he 
purchased from his father the business of cleaning and trimming silk 
hats, which he carried on in a small way in Newark, N. J., until Jan- 
uary, 1908, when he sold it back to his father for the sum of $200. 
In January, 1909, a suit was instituted against him for his breach of 
promise of marriage, and in November, 1909, a judgment was en- 
tered against him in such suit for the sum of $3,500. In April, 1909, 
he sold his shares in a building and loan association, obtaining there- 
from $1,200. At that time he was the owner of the watch and jew- 
elry in question. On his examination before the référée under section 
7a of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 548 [U. 
S. Comp. St. 1901, p. 3424]), and subsequently, on the rule to show 
cause why an order should not be made directing him to surrender 
such property to the trustée, he testified that, right after he withdrew 
such money, he paid $300 of it to his mother for back board; that 
in May following he went to Providence, R. I., and that during a 

'For other cases see same topic & § nxjmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
182 F.— 58 
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two fnonths' stay there spent about $700 of such money in gambling 
and consorting with lewd women; that on November 12th, after his 
return to Newark, he pawned the diamond ring and locket for $225, 
and that a few days later he sold the pawn ticket to an unidentified 
stranger for $25, and that about the same time he sold his watch and 
stud to another unidentified stranger for $50. 

To sustain the referee's order, it must appear, first, that the title 
to this property is in the trustée; and, second, that the possession and 
control of it is in the bankrupt, or in one who holds for him or in 
his right. Ail property of the bankrupt, including that conveyed by 
him within four months of the institution of the bankruptcy proceed- 
ings, with intent to hinder, delay, or defraud his creditors, except 
that conveyed to purchasers in good faith and for a présent fair con- 
sidération, remains a part of the assets and estate of the bankrupt 
and passes to his trustée, and ail such not turned over is recoverable 
by him for the benefit of the creditors. Section 67e of the bankruptcy 
act. The title to such property vests in the trustée by opération of 
law, as of the date of the adjudication. Section 70a, cl. 4, 5. That 
the trustée may possess himself of the unscheduled property does not, 
hovvever, détermine that the bankrupt may be ordered to produce it. 
His parting with the title may be irrévocable as to him. In re White 
(D. C.) 109 Fed. 635, 6 Am. Bankr. Rep. 451; In re Wishnefsky 
(D. C.) 181 Fed. 896. He may be punished as in contempt of court 
for his failure to obey ail lawful orders requiring him to aid the trus- 
tée in recovering such property, and his conduct, if fraudulent, may 
disentitle him to a discharge, and render him liable to criminal pros- 
ecution; but, unless he has the power to turn over such property, 
no order requiring him to do so is valid. In re Schlesinger (D. C.) 
97 Fed. 930, 3 Am. Bankr. Rep. 342, aifirmed 102 Fed. 119, 42 C. 
C. A. 207, 4 Am. Bankr. Rep. 361; In re Mayer (D. C.) 98 Fed. 
839, 3 Am. Bankr. Rep. 533; Boyd v. Glucklich, 116 Fed. 131, 53 
C. C. A. 451, 8 Am. Bankr. Rep. 393 ; American Trust Co. v. Wallis, 
126 Fed. 464, 61 C. C. A. 342, 11 Am. Bankr. Rep. 360; In re Gold- 
farb Bros. (D. C.) 131 Fed. 643, 12 Am. Bankr. Rep. 386; In re 
Sax (D. C.) 141 Fed. 223, 15 Am. Bankr. Rep, 455; Samel v. Dodd, 
142 Fed. 68, 73 C. C. A.' 254, 16 Am. Bankr. Rep. 163 ; In re Lesaius 
(D. C.) 163 Fed. 614, 21 Am. Bankr. Rep. 23; In re Ruos (D. C.) 
164 Fed. 749, 21 Am. Bankr. Rep. 257; In re Berman (D. C.) 165 
Fed. 383, 21 Am. Bankr. Rep. 139. To hold otherwise would be 
to require him to do the impossible. The order to turn over is in 
the nature of a possessory writ. It présupposes that the property is 
in his possession or under his control. His présent ability to comply 
with the order, and not his liability to be penalized for having disabled 
himself from doing so, is the basis for the making of such order. 
Whether he has the identical goods is not important, if he has con- 
verted them into cash, or has, or controls the proceeds. In re Lesaius, 
supra; In re Gerstel (D. C.) 123 Fed. 166, 10 Am. Bankr. Rep. 411. 

If the bankrupt's testimony as to the sale of his watch and jewelry 
and his disposition of the moneys is true, the title to such property 
other than the $300 alleged to hâve been paid for board never vested 
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in the trustée. The référée has concluded that such testimony is un- 
true, and founds his order on the bankrupt's failure to satisfactorily 
account for such property, the same having been admittedly in his 
ownership and possession recently before he filed his pétition in bank- 
ruptcy. The presumption that property traced to the récent posses- 
sion or control of the bankrupt remains there until he satisfactorily 
accounts for its disposition or disappearance (Boyd v. Glucklich, su- 
pra; Seigel V. Cartel, 164 Fed. 691, 90 C. C. A. 513, 21 Am. Bankr. 
Rep. 140) is a presumption of fact, varying in weight. The weight 
to be given dépends upon the circumstances of each particular 
case. In the présent case there is no question of the bankrupt's récent 
possession of the property mentioned in the referee's order. This 
property not having been scheduled, the bankrupt is called upon to 
give an explanation of its disappearance. The burden is upon him 
to satisfactorily account for its nonproduction, but in assuming such 
burden he, because of the drastic means that may be invoked to en- 
force the order to turn over (imprisonment for contempt), is entitled 
to the benefit of the reasonable doubt. In re Schlesinger, supra; In 
re Mayer, supra; Boyd v. Glucklich, supra; In re Shachter (D. C.) 
119 Fed. 1010, 9 Am. Bankr. Rep. 499 ; In re Goldfarb Bros., supra. 
He claims to hâve irrevocably disposed of it. Does he satisfactorily 
account for its disappearance? In the main his explanation is unbe- 
lievable. The fact that the bankrupt had $1,200 invested in a build- 
ing and loan association indicates that at some time prior to his en- 
tanglement with the plaintifï in the breach of promise suit he was a 
person of some thrift, a fact that is not to be lost sight of when his 
explanation as to how he squandered the greater part of it is con- 
sidered. His withdrawal of the money from the loan association 
shortly after the institution of such breach of promise suit, his re- 
moval from the state a few weeks thereafter, and his disposing of his 
other possessions about the time that a verdict was rendered against 
him in such suit, show a détermination to prevent his property from 
being taken on exécution by the judgment creditor. His first act up- 
on the withdrawal of such money, according to his testimony, and 
that of his father and mother, was to pay over to the latter the sum 
of $300 for board. If board to that amount was due from him, such 
payment was within his rights, and would be a satisfactory account- 
ing, so far as this order is concerned, as such money would then be 
out of his possession and beyond his control. The référée did not 
believe his testimony in this regard, although corroborated in part 
by that of his father and mother. Neither do I. Even in cold type 
it lacks probability. If board was exacted from the son, that he 
should hâve been permitted to get so far behind, when it was known 
to the parents what his earnings were, and which they must hâve 
known because of their acquaintance with the character of his em- 
ployment, is not likely, in view of their later attitude as testified to 
by the mother that they refused to give him his meals because he 
would not pay for them. To my mind the matter of an unpaid board 
bill was an afterthought, and the bankrupt either did pay his board, 
week by week, if board was exacted, or he was given his board with- 
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out charg-e. Such payment, if made, was only a subterfuge — ^but part 
of a schemfi to remove the iflohey beyond the reach of the creditors, 
to be returned to the bankrupt on demand. 

As to the disposition of tlie remainder of such money: The bank- 
rupt's testimony is uncorroborated either by human testimony or by 
the circumstances detailed by him, accompanying the expenditure of 
such moneys. He says he took this money with him to Providence, 
R. I., for' the purpose of investing it in business. He accepted em- 
ployment at $12 a Week, but made no such investment. He spent 
such money in riotous Hving, gambHng— playing dice and shooting 
crap, andconsorting with lewd women. He fails to give the names 
of persons with whom he garhbled, the places where, the times wlien, 
or the names bf any of tlie persons présent when, he gambled. His 
explanation of how he was accosted by the person who took him to 
the gambling place, his introduction to the game, his repeated visits 
and losses, is a récital that bas the possibility of truth, but is improb- 
able as applying to a mandî his thrifty disposition. His explanation 
as to the meeting of the particular woman that he names, and the un- 
named others whose acquaintance he made through her instrumental- 
ity, is of the same character, and does not commend itself to the 
unprejudiced mind. The failure of the bankrupt to remember the de- 
tg-ils of thèse transactions such as would impress themselves upon the 
ordinary mihd, sûggest purposed évasion, or untruthfulness. Is it 
évasion? lî s6, to hide what? Gambling and consorting with lewd 
women are frequently indulgéd in by persons who would not care 
to hâve such condùct brought to light, and evasive answering in an 
atterapt to Cover up such profligacy may be well understood, but thè 
bankrupt seeks no such cover. He not only admits his profligacy, 
but asserts it in his défense. His resort, therefore, to the answers 
which indicate a lack of observation of the things that impress them- 
selves on the ordinary person, or to a failure to remember, was not 
for the purpose of hiding his shamelessness. L,ike acts of profligacy 
bave been frequently asserted in explanation of disappeared assets, 
and as frequently repudiated. Schweer v. Brown, 130 Fed. 338, 64 
C. C. A. 574, 12 Am. Bankr. Rep. 178; In re Lasky (D. C.) 163 Fed. 
99, 20 Am. Bankr. Rep. 729; Seigel v. Cartel, supra; în re Hender- 
son CD. C.) 130 Fed. 385, 12 Am. Bankr. Rep. 351. In the last-cited 
case Judge McPherson held: 

"An order requlring a bankrupt to turn over to his trustée a sum of money 
which he was shown to hâve during the month prior to his bankruptcy wlll 
be approved where the banlîrupt's testimony that the money was lost in 
gambling and spéculation is wholly uncorroborated." 

The bankrupt's testimony as to his profligate conduct has ail the 
ear-marks of untruthfulness. The référée had opportunity to ob- 
serve his manner in testifyîng, an inestimable advantage in cases of 
this character. In re Schulman, 177 Fed. 191, 101 C. C. A. 361, 23 
Am. Bankr. Rep. 809. He pronounced it untruthful, and I concur in 
his conclusion. His testimony, therefore, in regard to such expendi- 
tures, bristling with inhérent improbabiUties, and uncorroborated, can- 
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not be acceptée! as a satisfactory explanation for his failure to include 
such sum in his schedule of assets. 

As to the remaining property : I concur with the référée in his find- 
ing as to the sale of the watch and stud. The bankrupt's testimony 
in this particular is uncorroborated and does not carry the impress 
of truth; the presumption arising from his récent possession of such 
articles is not overcome thereby, and they must be held to be still in 
his possession or under his control. I am constrained to disagree 
with the référée in his finding as to the diamond ring and locket. The 
bankrupt's testimony of the pawning of the diamond ring and locket 
bas some corroboration, and, while such transaction is not free from 
the suspicion that such pawning was colorable rather than real, yet, 
in view of the uncontradicted testimony that the bankrupt had coun- 
sel in the breach of promise suit, and in the préparation for the pend- 
ing bankruptcy proceedings, and his giving the names of the coun- 
sel so engaged, and the amounts paid each, and the trustee's ability, 
by reason of the definiteness of such information, to call such coun- 
sel.in contradiction, if he disbelieved it, and the amounts paid said 
counsel, aggregating the araount obtained for the pledged articles, 
and the alleged sale of the pawn ticket, the bankrupt's explanation of 
the disposai of such articles and the proceeds thereof will, in a pro- 
ceeding of this character, be acceptée! as satisfactory. It is within 
the bounds of probability that such pledging and sale of the pawn 
ticket were but a f raudulent scheme to prevent such articles from pass- 
ing to the trustée, but, with the fact of payment to counsel of $250 
bein§ established, it would be a bootless task to balance the proba- 
bilities whether such payments were made out of the proceeds of 
such pawning and sale or out of the other moneys found to be in the 
bankrupt's possession or control. A satisfactory accounting for that 
amount having been made, the bankrupt's further explanation as to 
the source from which such moneys were derived will be accepted as 
the fact. 

My conclusion, therefore, is that the order made by the référée 
should be modified by eliminating therefrom the diamond ring and 
diamond locket. In ail other respects it is affirmed. 



I)) re SITTING. 

(District Court, N. D. New Yorlî. Novernlier 22, 1910.) 

1. Bankruptcy (§ 120*) — Tkustee— Appoiktment — Disappkoval — Jurisdic- 
tion of gouet. 

Under Banliruptcy Aet July 1, 1898, c. 541, § 44, 30 Stat. 557 (U. S. 
Comp. St. 1901, p. 34.38), providing for the élection of trustées in bankrupt- 
cy, and General Order 13, declaring that the appointment of a trustée by 
creditors shall be subject to ai)proval or disapproval by the référée or by 
the judge, the .indge of the bankruptcy court having jurisdiction of an es- 
tate has power to disapprove the sélection of a trustée by a majority of 
the creditors in number and amount, where there is ground to believe that 

•For other cases aee same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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his sélection would operate to permit ttie bankrupt i\nd his relatives In- 
terested In the estate as creditors to administer the èstate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 120.*] 

2. Bankbuptcy (§ 126*) — ^Trustée— Election by Ma.iority Oreditoks— Pub- 
lic POLICY. 

A bankrupt's estate amouuted to only $3,500, to be divided, after paj'- 
ing expenses, among creditors having claims aggregatlng $9,000, over 
$7,00O of whlch consisted of claims said to be owing to near relatives of 
tbe banlirupt, or members of his (amlly. At a meeting of creditors to 
sélect a trustée, the senior member of a law firœ, who were attorneys for 
the banlcrupt, presented and represented and had power of attorney for 
about 80 per cent, of the clalmants, and claimed the rlght to vote the 
claims for M. as trustée, who had au office In the same building with or 
near that of such flrm of attorneys, over the objection of the miuority 
creditors. Hcld, that the élection of such person as trustée was properly 
dlsallowed as contrary to public policy. 

[Ed. Note. — For other cases, see BanlJruptey, Etec. Dig. § 126.*] 

In tlie matter of bankruptcy proceedings of Ernest J. Sitting. On 
certificate to review a referee's order disproving the appointment of 
A. S. Malsan, as trustée, made by a majority in number and amount 
of the creditors of the bankrupt on an order to show cause. Referee's 
détermination affirmed, appointment vacated, and new élection ordered. 

Sholes & Norton, for certain creditors and bankrupt. 
Grant & Wager, for opposing creditors. 

RAY, District Judge. It appears from the record and afïidavits 
that the firni of Sholes & Norton are the attorneys for the bankrupt. 
Ernest J. Sitting, in this proceeding. This fact Mr. Sholes conceded 
on the argument. H. C. Sholes is the senior member of said firm. 
The total amount of the claims filed is about $9,000, of which some 
$7,000, as shown by affidavit, are filed by thé'father and other rel- 
atives of the bankrupt. The claim of the father is $3,633.83. 

H. C. Sholes, above named, pre.sented and represented the claims of 
and had power of attorney from over or about 80 per cent, of thèse 
claimants at the first meeting of creditors. He was thus enabled to 
control the appointment of the trustée at the creditors' meeting and in- 
sisted on voting the claims represented by him in favor of one A. S. 
Malsan, an attorney of Utica, who has an office in the same building 
with and near to that of Sholes & Norton, and did so. Grant & Wager, 
representing certain creditors, voted for Pascal De Angelis, who was 
suggested by the référée, under the circumstances, as did Watkins, 
Lewis & Titus, representing other creditors and claims. The estate 
of the bankrupt, as shown by the pétition and schedules, does not 
exceed $3,700. The pétition and schedules were sworn to before 
said Malsan, who took the oath to one of the claims. A large num- 
ber of the claims represented by Sholes were sworn to before a no- 
tary who is a stenographer in the office of Sholes & Norton. 

The référée, by order made, refused to approve the appointment 
of Mr. Malsan as trustée, and that refusai and order are hère for 
review. There is also an order to show cause why such appoint- 
ment made by the creditors should not be vacated. 

*For other cases see same topic & % numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Sholes & Norton contend that under the facts appearing the référée 
Tiad no right or power to refuse to approve and confirm the sélec- 
tion of the majority of the creditors, the majority in number and 
amount. Section 2 of chapter 2 of the bankruptcy act provides that 
courts of bankruptcy are invested witli power and jurisdiction: 

"(17) Piirsuant to the recommendution of creditors, or when they ueglect to 
recommend the appointment of trustées, appoint trustées, .and upon comphiints 
of creditors, remove trustées for cause upon hearings and upon notice to tliem." 
Act July 1, 1898, c. 541, 30 Stat. 545 (U. S. Couip. St. 1001, p. 3420). 

Section 44 of the act (U. S. Comp. St. 1901, p. 3438) provides: 

"Tlie creditors of a bankrupt estate shail, at tLeir flrst meeting after the 
adjudication or after a vacaney bas occurred in the ofiice of trustée, or after 
an estate has been reopened, or after a composition has been set aside or a 
discharge revolced, or if there is a vacaney in the office of trustée, appoint one 
trustée or three trustées of such estate. If the creditors do not appoint a 
trustée or trustées as hereln provided, the court shall do so." 

However, General Order 13 adopted by the Suprême Court of the 
United States, provides that : 

"The appointment of a trustée by the creditors shall be subject to be ap- 
proved or disapproved by the référée or by the judge; and he shall be remov- 
able by the judge only." 

While there has been an appointment of a trustée by a majority of 
the creditors, it is subject to the approval or disapproval of the réf- 
érée, and in this case the référée has disapproved. The creditors 
voting for Mr. Malsan insist that he is a compétent and suitable per- 
son to act as trustée and the choice of a majority in number and 
amount of the creditors, and that no fact or circumstance recited vvas 
sufficient to justify the disapproval. On the other hand, Mr. Grant 
contends, in behalf of the creditors represented by him and Watkins 
& Titus, that inasmuch as a large majority of the creditors favoring 
Mr. Malsan, including the father and a sister, are relatives of the 
bankrupt and were represented by Mr. Sholes, one of the attorneys 
for the bankrupt in this proceeding, who has been paid as such from 
the eState of the bankrupt to an extent at least, the sélection or ap- 
pointment of Mr. Malsan is improper and should not be confirmed 
as it vvould be, in effect, allovving the bankrupt and his relatives in- 
terested in the estate as creditors, to administer such estate, it might 
be in a manner highly detrimental to the interests of the other cred- 
itors. Ail the creditors of a bankrupt estate hâve the right to be 
fairly cared for in the administration of the estate. AU the credit- 
ors hâve the right to a fair and an impartial trustée, one not under 
the influence of the bankrupt or of his attorney to any substantial de- 
gr-^e, especially where there are or may be conflicting interests, ques- 
tions as to claims and the conduct of the bankrupt prior to and after 
bankruptcy. 

In the Law of Trustées in Bankruptcy, by Woodman (chapter 1, 
§ 11), it is said: 

"Eligibllity of persons in collusion with the bankrupt. It Is well settled 
that the trustée should be free from ail entangling alliances, aud that the 
courts will refuse to approve an élection when there Is reasonable cause to 
believe that collusion between the bankrupt and the trustee-elect exists, or 
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that the élection haa been managed, or controUed, or unduly influencés by 
the bankrupt or his attorney." 

He cites In re McGill (Sixth Circuit) 106 Fed. 57, 45 C. C. A. 
218, 5 Am. Bankr. Rep. 155; In re Dayville Woolen Co. (D. C.) 114 
Fed. 674, 8 Am. Bankr. Rep. 85 ; In re Machin & Brown (D. C.) 
128 Fed. 315, 11 Am. Bankr. Rep. 499; In re Cooper (D. C.) 135 
Fed. 196, 14 Am. Bankr. Rep.,, 320; In re Rekersdres (D. C.) 108 
Fed. 206, 5 Am. Bankr. Rep. 811; In re Uoyd et al. (D. C.) 148 
Fed. 92, 17 Am.. Bankr. Rep. 96; Matter of Law, 13 Am. Bankr. 
Rep. 630 ; Fa:Iter v. Relnhard (D. C.) 104 Fed. 292, 4 Am. Bankr. 
Rep. 783; In re Hanson (D. C.) 156 Fed. 717, 19 Am. Bankr. Rep. 
335; In re Morris (D. C.) ,154 Fed. 211, 18 Am. Bankr. Rep. 828; 
and other cases. 

It clearl)^ appears in this case that the appointment of the trustée 
was managed and controlled by one of the àttorneys for the bank- 
rupt. There is nothing to show any bad or illégal intent on his part, 
and the court will assume that no such intent exists or existed; but 
vvhere a trustée is selected to represent an estate of only $3,500, to 
be divî((lèd, after paying expenses, amongst creditors having claims 
aggregating $9,000, over $7,000 of which are claims sai.d to be ow- 
ing to near relatives of the bankrupt, or members, of the family, 
can a Sound discrétion and sound public policy approve of a trustée 
selected by, the votes of those creditors who were represented, as 
hère, by the attorney theii in the empidyment and pay of the bank- 
rupt' hiniself in the same proceeding-g, specially when such attorney 
represented the claims of the relatives of the bankruJDî or most of 
them? larn decidedly impressed with the négative of this proposi- 
tion and th'ink the , conclusion is compelled by the grpat weight of 
authority and substantially the unanimous opinions and décisions of 
the courts. The référée was présent at this meeting and saw such of 
the parties as were présent and was able properly to comprehend the 
situation. He suggested a way out, and the opposing creditors, a 
minority, true, stated their willingness to accept the gentleman sug- 
gested by the référée or any person named or suggested by the réf- 
érée. There is no shôwing that there isany spécial reason why the 
creditors should hâve selected Mr. Malsan or why he should désire 
to serve.' The bankrupt was in the grocery business, and Mr. Mal- 
san is an attorney at law. True, the bankrupt hâd some accounts; 
but thèse the trustée, if a layman, can collect, employing an attorney 
when necessary. While no harm to creditors may come in rriany 
cases, and perhaps none in, this, sound public policy and an honest 
and efficient administration of the law, and an administration there- 
of commanding and inviting the Confidence and respect of the com- 
mercial community and creditor classes demand that trustées be se- 
lected by creditors but not by creditors represented by the bankrupt's 
attorney, who naturally follow his advice and suggestions, and who 
may in most material matters largely control the action of the trus- 
tée. The action had, condemned by the cases, has the appearance 
of evil, which should be avoided. . Such practice, if permitted and ap- 
proved by the courts, would encourage and foster collusion between 
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the bankrupt and cliques of creditors and lead to trouble în many 
cases. However pure the motives of the attorney, it subjects him to 
suspicion and criticism. It was suggested on the argument that the 
creditors may change their attorney, or the bankrupt his, and that 
then the objection would thus be removed. In this I cannot concur. 
Some of the cases go to that very situation, and the sélection of a 
trustée under such conditions was disapproved. 

The resuit is that the order of the référée disapproving the ap- 
pointment of Mr. Malsan as trustée of the estate of Ernest J. Sitting is 
approved and affirmed and the appointment of Malsan vacated and 
set aside. The référée is directed to call another meeting of creditors 
for the appointment of a trustée in accordance with law and the 
rulings of the court. 



NELSON V. HUSTED et al 
(Circuit Court, D. Minnesota, Third Division. November 30, 1910.) 

1. Courts (§ 209*) — Jukisdicïion of Fédéral Courts— Local Actions. 

A suit in equit.v in wbicli eoniplîuniint allèges that he ent^rcd into a 
contract to sell certain land to défeiidfints, receiving a part of the pur- 
cliiise priée, tliat défendants are in defatilt as to a second payment, and 
prays for a spécifie enforceiiient of the contraet, that conjplainant be glv- 
en a judsnient for the amount due on the contraet and défendants' Inter- 
est in the land be sold to pay the sanie, is not one "to enforce any légal 
or eLpiitable lien upon or claim to, or to remove any incumbrance or lien 
or cloud upon the tltle to real ♦ * » property," of which a Circuit 
Court of the United States in the district where the land is situated Is 
given .lurisdietion by section 8 of the fédéral judiciary aet (Act March 3, 
1875. c. 137, 18 Stat. 472 [U. S. Comp. St. 1001, p. .'ilSl), although the de- 
fendants are not résidents of or found within the district. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 809; Dec. Dlg. 
§ 2(».*] 

2. Courts (§ 34.5*)~ Jurisotction of Fédéral Courts — District of Suit— 

Waiver of Od.iection et General Appearance. 

The fillng of a demurrer In a suit in equity In a fédéral coiirt, whlch, 
In addition to challenging the jurisdiction of the court, présents other 
grounds which go to the merits, constitutes a gênerai appearance, and, 
where the case is one of which the court can take jurisdiction, waives not 
only want of service, but ail spécial privilèges of the défendants in respect 
to the partlcular court In which the action is brought. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 917 ; Dec. Dlg. § 
345.*] 

S. Courts (§ 262*) — Fédéral Courts — Equity Jurisdiction — Adequact ov 
Kemedy AT Law. 

An exception to the gênerai rule prescrihed by Rev. St. | 723 (U. S. 
Comp. St 19;)1, p. 583), that a suit In equity cannot be maintained In a 
fédéral court where there is a plain, adéquate, and complète remedy at 
law, exlsts in the case of an executory contraet for the sale of real estate, 
where the vendor bas an élection of remédies, and may maintaln a suit 
In equity to enforce the obligation of the purchaser to pay the purchase 
mouey, whenever the latter eould main tain such a suit to compel a con- 
veyance. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §5 797, 798- Dec. 
Dig. § 362.*] 



*For other cases see same topio & ! numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



922 182! Ï>ESDHRAL R EPO RTER. 

4. SEECIFIC PiCBFORMANCE (J 28*) — OONTHACTS, ENF0RCE;ABI.E— CONTRACT FO» 

Sale os Lani>- .. , . 

A- conÇi-act fpr the sale of land held not so vagiie and uncertaln as t.» 
be Incatjatle of spécifie enforcement by à court of efiuity at suit of tli» 
vendor. ' 

[Ed. Note. — For other casës, see Spécifie PerformaBce, Cent. Dig. il 61- 
68; Dec. Dlg. §28.»] 

In Equity. Suit by Emil Alfred Nelson against William A. Husted, 
George F. Barlow, and Edward E. Barlow. On demurrer to amended 
bill. Overruled. 

Frank E. McGray {W. B. Douglas, of counsel), for complainant. 
A. E. Bçrglund (Henry J. Gjertsen, of counsel), for défendants. 

WILLARD, District Judge. In this suit in equity the complainant 
is a citizen of the state of Minnesota, residing in the village of Hal- 
lock, which is in the Sixth division of this district. The défendants 
are citizens of the state of Illinois. The suit is sought to be maintain- 
ed under the orovisions of section 8 of the judiciary act (Act March 
3, 1875, c. 137, 18 Stat. 472 [U. S. Comp. St. l'JOl, p. 513]). That 
section provides that when à suit is "cononienced in any Circuit Court 
of the United States, to enforce any: légal or équitable lien upon, 
or claini to or to remove any incumbrance or lien or cloud upon the 
title to real or personal property within the district where such suit 
is brought," it may be maintained although the défendants do not 
live in the district, and service may be made upon them outside of 
the district, or by publication. An order for service was made, but 
it was served only on the person in possession of the property in con- 
troversy which lies in the county of Kittson, in the Sixth division of 
this district. It was not served upon any one of the défendants. 
Without entering any formai appearance, they hâve, however, filed a 
demurrer to the amended bill. 

The first ground of the demurrer is as follows: 

"That It appears from sald bill that ail the défendants are citizens of the 
Btate of Illinois, which state Is In the Seventh judicial circuit of the United 
States; that the coinplainaut Is a citizen of the state of Minnesota, which. 
«tate Is lii the Eîghtb judiclai circuit of the United Stiites; and that this suit 
Is brought by the coinplainaut In the district of Miunesotii, in the Elghth ju- 
dielnl circuit aforesald, wberéforé the défendants hâve been sued In the wrong 
district, iind this court has no .lurisdiction to enter any decree affectlng the 
persons or property of thèse défendants, or any of them." 

The bill allèges that on the 4th day of October, 1909, the orator 
made a contract with the défendants, whereby he agreed to sell, and 
défendants! agreëd to buy, the real estate in Kittson county therein 
referred to. By the terms of the contract, the défendants, having 
paid $1,000 on the date thereof, agreed to pay $6,000 on or before 
the Ist day of December, 1909, and the balance of the purchase price, 
amounting to $13,880, they agreed to pay in annual installments of 
not less than $800 each. When ail of the purchase price had been 
paid except $7,000, the orator agreed to convey the property to the 
défendants, and to receive in payment of the $7,000 a mortgage upon 

*For otber cases see came toplc & i nuubkii la Dec. & Am. Di^s. I!tu7 to date, &. llcpT iuUe.à.us 
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said land. Thèse facts show that there is an incumbrance or Hen 
upon the property in favor of the défendants, and that this incum- 
brance or Hen constitutes a cloud upon the title of the orator, who 
in the bill is alleged to be the owner of the property. If the bill 
asked for a decree declaring that, if the défendants did not pay the 
$6,000 and did not fulfîll the contract in other respects, their rights 
to the land should be terminated, the suit would be well within the 
provisions of the act of 1S75. 

But the bill is not framed upon that theory, and asks for no such 
relief. On the contrary, it asks that the contract be specifically per- 
formed, and that it be declared that the défendants hâve a lien upon 
the land, and that the orator hâve judgment for the $6,000, which 
was due on the Ist day of December, 1909, and which bas not been 
paid, and that, if this judgment be not paid, the interest of the de- 
fendants in the land be sold for the purpose of satisfying and dis- 
charging it. So far from asking to bave the lien or incumbrance 
removed, the bill expressly asks that it be kept alive by a sale thereof . 
At such a sale a third person might purchase, and the lien would by 
such purchase be transferred to him and still exist. The défendants, 
moreover, might pay the $6,000 before a sale, and thus keep the 
lien alive. The suit can, therefore, in no sensé be called a suit to 
cancel an incumbrance or lien, or to remove a cloud from the title. 

The bill also contains a prayer that the orator be declared the owner 
of the land subject to the claim or the lien of the défendants thereon. 
It cannot be contended that this prayer brings the case within that 
part of section 8, above referred to, which speaks of a suit to enforce 
a lien or claim upon real estate, for that section never contemplated 
a suit by a complainant to establish or enforce a lien against himself. 
The lien to be enforced must be a lien in his favor. The suit can- 
not be maintained under section 8 of the act of 1875. It is not there- 
fore a local suit, but a transitory one. 

Being a transitory suit, the question is whether it can be maintained 
in this district regardless of the act of 1875. It appears that there 
is a diversity of citizenship. It also appears that more than $2,000 
is involved. A Circuit Court of the United States bas therefore ju- 
risdiction of the suit. Jurisdiction depending solely upon diverse 
citizenship, a suit can be maintained in the district either of the de- 
fendants or of the complainant; and, the complainant residing in 
Minnesota, the suit can be maintained in this di.strict. Maçon Grocery 
Co. V. Atlantic Coast Line, 215 U. S. 501, 30 Sup. Ct. 184, 54 L. 

Ed. . In order to proceed with the suit in this district, it was, of 

course, necessary that this court obtain jurisdiction over the défend- 
ants. That could be done either by service of process upon the de- 
fendants within the district, or by their voluntary appearance. No 
service was made upon them within the district. If they had appeared 
specially and objected to the jurisdiction, on the ground that they 
were never served within the district, the case would necessarily bave 
been dismissed. Southern Pacific Company v. Denton, 146 U. S. 202, 
13 Sup. Ct. 44, 36 L. Ed. 942. They, however, took no action of 
this kind; on the contrary, they presented a demurrer to the bill. 
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While that demurrer objects to the jurisdiction of thé court, on the 
ground that the défendants are résidents of the district of Illinois, 
it does not stop there, but présents other grounds which go to the 
merits of the case. Among the grounds of demurrer are the fol- 
lowing: 

"(3) That it appears from said bill that tlie complalnant has a complète and 
adéquate remedy at law. 

"(4) That the contract upon which the complainant bases his rlght of action is 
too vague, uncertaln, aud unintelligible for enforcement in a court of equity. 

"(6) That the complainant has not in and by his said bill made or stated such 
a case as entltles him In a court of equity to any relief from or against thèse 
défendants touchlng the matters contained in said blU, or any of such mat- 
ters." 

If this demurrer constitutes a gênerai appearance, then the fact that 
no process was ever sCrved upon the défendants in the district is im- 
material. That it does constitute a gênerai appearance is well set- 
tled. 

In St. Louis & San Francisco Railway Company v. McBride, 141 
U. S. 127, 128, 11 Sup. Ct. 982, 35 h- Ed. 659, the court said: 

"The record contains no process, or service thereof. On the 4th day of Xo- 
vember, 1890, the défendant filed a demurrer, on three grounds, as foUows: 
'(1) Because the court has no jurisdiction of the person of the défendant. (2) 
Because the court has no ,1urisdiction of the sub.iect-matter of the action. (3) 
Because the complaint does not state facts suflicient to constitute a cause of 
action.' " 

Speaking of the efïect of this demurrer, the court said on page 
130, 141 U. S., on page 983, 11 Sup. Ct. (35 L. Ed. 659) : 

"Its demurrer, as appears, was based on three grounds, two referring to 
the question of jurisdiction, and the third that the complaint did not state 
facts sufficient to constitute a cause of action. There was, therefore, in the flrst 
instance, a gênerai appearance to the merits. If the case was one of which 
the court could take jurisdiction, such an appearance waives not only ail de- 
fects in the service, but ail spécial privilèges of the défendant in respect to 
the particular court in which the action is brought." Texas & Pacific Kail- 
way Co. V. Cox, 145 U. S. 503, 603, 12 Sup. Ct. 905, 30 L. Ed. 829. 

In Citizens' Savings & Trust Company v. Illinois Central T. R. 
Co., 205 U. S. 46, 27 Sup. Ct. 425, 51 E. Ed. 703 (which was a pro- 
ceeding brought under section 8 of the act of March 3,_ 1875), the 
défendants appeared specially, and objected to the jurisdiction of 
the court. It was there held that the mère fact that upon the hear- 
ing as to the sufficiency of the pleas to the jurisdiction counsel for 
défendants argued the merits of the case was not sufficient to con- 
stitute a gênerai appearance. The objections of the défendants, there- 
fore, that the court has no jurisdiction of them, cannot be maintained. 

It remains to consider that part of the demurrer which relates to 
the subject-matter and to the merits of the suit. The défendants 
demurred on the ground that it appears from the bill that the com- 
plainant has a complète and adéquate remedy at law. See section 
723, Rev. St. U. S. (U. S. Comp. St. 1901, p. 583). It is apparent 
that the complainant can commence an action at law to recover the 
$6,000 and the further installments of the purchase price as they be- 
com€ due. It is also true that, if he wishes to subject the interest 
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of the défendants in the real estate in question to the payment of 
this debt, he does not need to resort to a court of equity for that pur- 
pose. By the laws of Minnesota such an interest is subject to at- 
tachment, and can be sold upon exécution. Rev. Laws Minn. §§ 4218, 
4296; Hook v. Northwest Thresher Co., 91 Minn. 482, 98 N. W. 463. 
But there is an exception to the rule contained in section ?23, which 
is stated by the Circuit Court of Appeals of this circuit in Raymond 
Y. San Gabriel Valley Land & Water Co., 63 Fed. 883, 885, 4 C. C. 
A. 89, 91. It was there said : 

"A vendor of real estate, wbo has executed a title bond conditioued for the 
conveyance of the land upon the payment of the price, has an élection of remé- 
dies to recover the purchase nioney. He may sue therefor at law, or he may 
resort to equity for a spécifie performance of the contract of the vendee. 
Whenever the purchaser has the rlght to go into equity and compel the exécu- 
tion and delivery of a deed, the principle of mutuality gives the vendor the 
right to go into equity to compel the vendee to perform the contract on his 
part by paying the purchase money. This is an exception to the gênerai rule 
that equity will décline jurisdiction of a suit for a money demand whicli 
could be reeovered by an action at law. The exception is based on the es- 
tablished doctrine of equity that the right to a spécifie performance must be 
mutual, and that it must be enjoyed alike by both parties to every contract to 
which the jurisdiction extends. In every case, therefore, where the vendee 
would bave the right by a suit in equity to compel the exécution and delivery 
of the deed by the vendor, the latter may by a similar suit enforce the obliga- 
tion of the vendee to pay the purchase money. Pom. Cent. §§ G, 165 ; Cathcart 
V. Robinson, 5 Pet. 264, 278 [8 L. Ed. 120] ; Railroad Corp. v. Evans, 6 Gray 
[Mass.] 25 [66 Aui. Dec. 394] ; Hopper v. Hoppor, 1(> N. .T. Eq. 147 ; Springs v. 
Sanders, 62 N. C. 67 ; Crary v. Smith, 2 N. Y. 60 ; Fry, Spee. Perf . § 23 ; 
Greenfleld v. Carlton, 30 Ark. 547." 

The demurrer therefore cannot be sustained upon this ground. 

It is f urther said in the demurrer that the contract is too vague, 
uncertain, and unintelHgible for enforcement in a court of equity. It 
does not appear from the contract whether the contract that was to 
be made on the Ist of December, 1909, should state the amount of 
the annual payments which should be made, if the défendants then 
elected to pay more than $800 a year. It does not appear from the 
contract whether when the purchase had been ail paid except $7,000 
that the mortgage referred to in the contract was to be a mortgage 
then to be given by the défendants, or a mo'rtgage already existing 
upon the land. Nothing is said in the contract as to interest upon the 
deferred payments. Questions such as thèse can properly be deter- 
mined after the évidence has been received as to the circumstances 
surrounding the parties when the contract mentioned in the bill was 
made. They do not render it so vague and uncertain as to make it 
impossible of performance. 

It seems from the bill of complaint that the orator would be en- 
titled to some relief. The demurrer accordingly is overruled, and 
défendants are assigned to answer the bill by rule day in January, 
1911. 
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LINOOLN GAS & ELECTIUC LIGHT CO. v. CIÏY OF LINOOLN et al. 
(Circuit Court, D. Nebraska, Lincoln Division. April 6, 1909.) 

1. Gas (§ 14*) — Reasonableness of Municipal Régulation of Rates — Val- 

UATioN OF Pboperty— Franchise. 

In a suit by a gas couipany to enjoln the enforcement of an ordinance 
fixlng a maximum prlce to be charged for gas, on tlie ground that It is 
conflscatory and unconstltutional, In determining the value of coniplaln- 
ant's property on whicli It Is entltled to earn a falr return It Is not enti- 
tled to any allowance for the value of Its franchise to use the street, etc., 
vchere such franchise was granted by the clty without compensation. 

[Ed. Note. — For other cases, see Gas, Cent. Dlg. § 10V4 ; Dec. Dig. § 
r4.*] 

2. Gas (§ 14*) — Municipal Régulation of Rates— Reasonableness. 

Gas rates fixed by a municlpality under whlch the total Income earned 
by a gas company wlU be sufficient to pay a reasonable return on its in- 
vestnient are not conflscatory because the fumlshing of gas to some 
small consumers under such rate would be at a loss. 

[Ed. Note. — For other cases, see Gas, Cent. Dlg. § 10% ; Dec. Dlg. § 
14.*] 

3. Gas (§ 14*) — Reasonableness of Municipal Régulation of Rates— Val- 

UATiON or Property— Excessive Issue of Stock and Bonds. 

In fixlng the value of the property of a gas company on whlch It is en- 
tltled to earn an income, for the purpose of determining the reasonableness 
of rates prescribed by an ordinance the amount of outstanding stock and 
bonds of the company should not be considered where It Is shown that 
such amount Is several tlmes the cost or présent value of Its property. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. § 10% ; Dec. Dig. § 
14.*] 

4. Gas (§ 14*) — Municipal Régulation op Rates— Reasonableness. 

Where the net earnlngs of a gas company under a rate prescribed by 
ordinance, based ou the quantlty of gas sold during the precedlng year 
would be sufficient to give a return of over 5 per cent, on the value of Its 
plant, the effect of such ordinance cannot be held conflscatory before an 
actual trial to détermine whether the réduction made in the rate wlll not 
resuit in increased consumptlon and net earnlngs. 

[Ed. Note. — For other cases, see Gas, Cent. Dig. f 10% ; Dec. Dlg. § 
14.*] 

5. LicENSEs (§ 7*) — Constitutional Requirements—Uniformitt— Discrimi- 

nation Between Gas and Electric Companies. 

Under the requlrement of Const. Neb. art. 9, § 6, that a tax shall be 
unlform on persons and property a gas plant which furnishes gas to the 
public In a clty for lightlng, heating, and power purposes and an electric 
plant which also furnishes llght, beat, and power should be classed to- 
gether for purposes of taxation and a clty ordinance Imposing an occupa- 
tion tax based on gross earnlngs on one, and not on the other, is In viola- 
tion of such provision and Invalid. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 8, 9; Dec. Dig. 
§ 7.*] 

In Equity. Suit by the Lincoln Gas & Electric Light Company 
against the City of Lincoln and others. Decree for complainant on 
one cause of action and for défendants on the other. 

E. C. Strode, for plaintiff. 

J. M. Stewart, for défendants. 

W. H. MUNGER, District Judge. Complainant is a corporation or- 
ganized under the laws of the state of Nebraska, owns and opérâtes 

•For other cases see same topic & § numbek In Dec & Am. Digs. 1907 to date, & Rep'r Indexes 
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a gas plant in the city of Lincoln, Neb., and furnishes to its patrons 
gas for lighting, heating, and povver purposes. The city of Lincoln, 
in March, 1872, granted unto the Lincoln Gas Company, a corpora- 
tion, organized under the laws of the state of Nebraska, a franchise 
granting the use of the streets, lanes, and alleys in the city, for the 
purpose of constructing and maintaining a gas plant, and said Lin- 
coln Gas Company constructed a gas plant, of which the complain- 
ant, about the year 1901, became the owner. In November, 1906, 
the city council of the city of Lincoln passed an ordinance, provid- 
ing that no gas company should charge, exact, demand, or collect, 
from any consumer, for gas manufactured or sold in said city, more 
than the sum of $1 net per 1000 cubic feet, which ordinance pro- 
vided certain penalties for its violation, said ordinance to take effect 
and be in force from and after December 1, 190C. In December, 
1906, said city council also passed an ordinance imposing an occupa- 
tion tax upon ail gas companies manufacturing and furnishing gas 
to the inhabitants of the city of Lincoln of 2% per cent, upon the 
gross receipts of said company, said ordinance to take effect January 
1, 1907. This action is brought to enjoin the enforcement of said 
ordinances, the jurisdiction of this court being invoked upon the ground 
of a fédéral question, in that the rate of $1 for each 1000 cubic 
feet of gas will deprive complainant of its property without just 
compensation, in violation of the provisions of the Constitution of 
the United States. The ordinance imposing an occupation tax is 
alleged to be unconstitutional in that it violâtes the provisions of 
section 6, art. 9, of the Constitution of the state of Nebraska, which 
requires that such a tax shall be uniform upon persons and property, 
it being alleged that the Lincoln Traction Company opérâtes and 
maintains an electric lighting plant and furnishes to the city and its 
inhabitants electricity for light, beat, and power purposes. 

A large amount of testimony bas been taken for the purpose of 
determining the value of complainant's gas plant, and the reasonable 
expense for operating the same. In determining for what amount 
the plant could be reconstructed I bave accepted in the main the tes- 
timony of complainant's witnesses as being the most satisfactory, 
and I find that the plant could be reconstructed for the following 
sums: 

Coal gas apparatus !f SO.fiO.j 00 

Water gas apparatus :i!),278 (K) 

Mains lu dlrt streets !K),r)7<S (K) 

Mains in paved streets l;«),()27 00 

Gas services, etc lOT.lOC, 81' 

Gas meters In use ;î!;.l;S2 WO 

Meter connections (i.;!04 (X) 

Piping for gas ranges 1(;.5(m) (K) 

?49f>,(>8r 72 

Engineering expenses (2i{, per ctnit.) 12,417 04 

Real estate 4,000 0» 

Présent value of buildings 'li.iMS 00 

Contingent expenses lu construction 25,000 00 

Cost of orgauizlng company 3,000 00 

Ç.5(J5,74l 7G 
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While the évidence as to the dépréciation îs somewhat vague &tl 
indefinîte, I think, upon the items aggregating said $496,681.73 t:ere 
should be deducted for dépréciation 10 per cent., amounting to the 
sum of $49,688.17, making the total présent valuation oi tne plant 
$516,073.59; but it is apparent that, for the successful and econom- 
ical opération of the plant, a certain amount of working capital is 
required. This amount I find to be $50,000, making the total value 
of complainant's investment, upon which it is entitled to a reasonable 
return, $566,073.59. 

While it is true the testimony shows that the complainant has 
not such working capital but has purchased upon crédit the supplies 
necessary to operate, yet I think that, in determining what is a rea- 
sonable compensation, a working capital should be considered. 

I do not allow anything as the value of complainant's franchise. 
It does not appear from the allégations of the bill or proofs that 
anything was paid to the city for the franchise; the city simply 
granted to complainant, without compensation, the right to use the 
public streets and alleys for the purpose of constructing and operat- 
ing its plant. This was a mère right and privilège to complainant 
and did not involve the expenditure of money. While it is true a 
franchise is a property right, which will protect complainant in its 
use of the streets and alleys for the purposes expressed, yet it in- 
volves no investment of money, complainant's investment being in 
its tangible property under authority of the franchise, and the pub- 
lic ought not to be taxed for a privilège which it has voluntarily 
granted. 

I do not think there is anything in the case of Willcox v. Con- 
solidated Cas Co., 312 U. S. 19, 29 Sup. Ct. 193, 53 L. Ed. 383, which 
conflicts with this view. In that casé the législative enactment pro- 
viding for consolidation of various companies expressly required that 
a value should be given to the franchise of the respective companies. 
For that reason the court sustained the value of the franchise thus 
fixed, but refused to recognize any increased value accruing during 
subséquent years by reason of the large increase in the tangible prop- 
erty from extension, etc. Whether a rate of $1 per thousand for gas 
would furnish an adéquate return upon the investment of $566,073.59 
would dépend, of course, upon the net receipts which could be ap- 
plied in dividends. The net receipts of the company for the year 1907 
were $73,851.83— this on the basis of the company's charge of $1.20 
per thousand. A réduction of 30 cents per thousand, as required by 
the ordinance, would hâve reduced the receipts, upon the amount 
of gas sold in 1907, in the sum of $35,873.26, thus reducing the profit 
to $37,978.57. 

While the plant has been kept in a good state of préservation, 
needed repairs, etc., having been fully made, and chiefly charged to 
expense account, something should be allowed as a f und to be set 
apart for what is denominated a "Dépréciation Fund." This I find 
to be $8,000 per year, leaving the net sum applicable as dividends 
to stockholders the sum of $29,978.57, or 53 and a fraction mills 
on the dollar. This is on the assumption that the occupation tax of 
21/2 per cent, is invalid. The occupation tax of 2^ per cent, for the 
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year 1907 would hâve amounted to $4,484.15. This occupation tax 
I think invalid, as violating the Constitution of the state of Nebraska, 
requiring it to be uniform upon persons and property. In my judg- 
ment, an electric plant, which furnishes to the pubHc light, heat, and 
power should be classed the same as a gas plant, which furnishes 
to the public light, heat, and power. The fact that one furnishes the 
light, heat, and power by means of an electric current — the other 
by a current of gas — does not, in my judgment, justify a différence 
in classification. So far as the patrons are concerned, it is results 
that are sought for, and it is results which the respective parties fur- 
nish the public — results. being light, heat, and power. See, as to class- 
ification, State V. Farmers' & Merchants' Irrigation Co., 59 Neb. 1, 
80 N. W. 53; Rosenbloom v. State, 64 Neb. 342, 89 N. W. 1053, 57 
h. R. A. 923. The ordinance imposing the occupation tax being, 
in my judgment, invalid, no déduction should be made from the net 
revenues for that purpose. 

It is claimed that the ordinance reducing the price of gas to $1 
per thousand fixes a flat rate to ail consumers alike; that as to the 
smaller consumers, gas would be furnished at a loss ; that, for this 
reason, the ordinance is invalid. If the total income derived from 
the rates prescribed by the ordinance will yield a reasonable return 
to complainant, upon its investment, I do not think it can complain. 
See Willcox v. Consolidated Gas Co., supra. 

It appears from the évidence in this case that complainant's out- 
standing bonded indebtedness is $1,139,000, and that its stock is $2,- 
500,000. The stock and bonds are each grossly in excess of the value 
of complainant's plant and grossly in excess of the cost of construc- 
tion. Complainant's construction account shows that the entire cost 
of the plant to June 30, 1907, was $603,278.14. The évidence shows 
that complainant and its predecessor, to obtain money with which to 
construct the plant, sold its bonds and stock at an enormous discount, 
and I do not think that, in determining the reasonableness of rates 
the amount thereof should be considered. Wliile complainant, I think, 
is entitled to at least 6 per cent, upon the money invested, it does not 
appear that the reduced rate would not yield that sum. It is quite 
probable that the reduced rate would considerably increase the con- 
sumption of gas and thus increase complainant's net profits. The 
record shows that in June, 1902, complainant voluntarily reduced its 
rates from approximately $1.50 per thousand to $1.30, and the amount 
of gas consumed, and net profits resulting, considerably increased. 
The inquiry in cases of this character is not alone what has complain- 
ant theretofore earned, but it is what will be the etïect of the or- 
dinance reducing the rate upon the future net earnings of the Com- 
pany, and it devolves upon complainant to show not that the past 
rates hâve not produced a reasonable return, but that the rate pre- 
scribed by the ordinance will not in the future produce a reasonable 
return. The questions involved in this case, I think, hâve been recent- 
ly disposed of by the Suprême Court in the cases of Knoxville v. 
Knoxville Water Co., 313 U. S. 1, 29 Sup. Ct. 148, 53 L. Ed. 371; 
Willcox V. Consolidated Gas Co., 312 U. S. 19, 29 Sup. Ct. 192, 
53 L. Ed. 383; Railroad Commission of La. v. Cumberland Tele- 
182 F.— 59 
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graph & Téléphone Co. (decided Febriiàry 23, 1909) 312 U. S. 414, 
29 Sup. Ct. 357. 53 L. Ed- 577. 

The question as to whether or not complainant's franchise is a 
perpétuai one or has already terminated has been argued, but that 
question is not properly involved in the case. The ordinance pre- 
scribing the rates to be charged, in effect, admits that complainant 
is properly occupying the streets and alleys, and whether such occu- 
pancy is by reason of a perpétuai franchise or by sufferance is not 
involved in the proper détermination of this case. 

For the reasons given, an injunction will be awarded against the 
enforcement of the ordinance imposing an occupation tax. The bill 
in ail other respects will be dismissed without préjudice to the bring- 
ing of a new action when it is shown, after compliance with the or- 
dinance fixing rates, that such rates will not yield a reasonable re- 
turn to complainant. 

Counsel for défendants will prépare the proper decree and submit 
it to counsel for complainant beïore presenting to the court for sig- 
nature. 
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District Court, D. Rliode Island. November 25, 1908. On Points Beserved, 

January 6, 1909.) 

Nos. 1,127, 1,128, 1,129. 

1. C0LLI.9I0N (§ 95*)— Steamer and Tow Meeting— Violation of Rules. 

A epllislon at iiigbt in Providence river, Rhode Island, between a barge 
In tow of the tug Baxter passing up the river, and the meeting steamshlp 
Powhatan, held due prlmarily to the fault of the Baxter in keeping to 
the westward or port side of the channel in violation of article 25 of the 
inland rules (30 Stat. 101 [U. S, Comp. St. 1901, p. 2883]), even after the 
agreement between the vessels to pass port and port, but the Powhatan 
also held in fault for not sooner stopping and reverslng when the danger 
of collision becamé apparent. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 200-202; Dec. 
Dlg. § 95.* 

With or between towing vessels and vessels in tow, see note to The John 
Englls, 100 O. C. A. 581.] 

2. Insurance (§ 606*) — StiBR0o.\Ti0N Undeb Marine Poucy. 

A towing Company under an open policy of marine insurance took out 
a certificate on the cargo of a barge whieh it had in tow, payable to the 
cargo owner, and paid the premlum thereon. The cargo was lost in a col- 
lision, and the Insurer paid the loss. SeM. that the towing company, and 
not the cargo owner, was the assured, and that a provision of the policy 
and certificate that, on the payment of any loss, the insurer should be 
subrogated to ail the rights of the assured, did not authorize a recovery 
for its beneflt from the towing company on the ground that it was in 
fault for the collision. 

fEd. Note. — For other cases, see Insurance, Cent. Dig. §§ 15fri-151f>; 
Dec. Dlg. § 606.*] 

In Admiralty. Suits by the Merchants' & Miners' Transportation 
Company, owner of the steamship Powhatan, against the tug H. A. 

*For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Baxter and barges Ira A. Allen and Elheurah, and cross-libel by the 
Robinson, Baxter & Dissoway Towing & Transportation Company, by 
the General Chemical Company against the Baxter and the Powhatan, 
and by Louis Gildersleeve and Moses B. Brodhead against the Baxter 
and Powhatan. Decree in the first suit against the Baxter and Pow- 
hatan, in the second suit for respondents, and in the third suit for li- 
belants. 

Daniel H. Haj'ne and Frank Healy, for Merchants' & Miners' 
Transp. Co. 

Carpenter & Parle, for the H. A. Baxter and the Ira A. Allen. 

J. J. Macklin, for General Chemical Co.. Louis Gildersleeve, and 
The Elheurah. 

BROWN, District Judge. Thèse libels relate to a collision between 
the steamship Powhatan, of the Merchants' & Miners' Transportation 
Company, and the barge Ira A. Allen, in tow of the steam tug H. A. 
Baxter, in the Providence river, about 1 :38 a. m., November 12, 1905. 

The barge Allen and the following scow Elheurah, which ran into 
the stem of the Allen, were both sunk very near the place of collision. 
The collision occurred within a few feet of the sunken wreck of the 
Allen, and close to the westerly bank of the dredged channel. 

The stem of the Powhatan struck the barge Allen about 15 or 20 
feet from the stem of the barge on the port side. The collision was of 
sufficient force to break the port anchor of the barge and to eut into 
her to within one deck beam of the middle hatch from 40 to 50 feet 
from the point of impact. The Elheurah's bow was crushed by run- 
ning into the stern of the Allen. Both barge and scow sank immedi- 
ately. 

The location of the wreck of the Allen is definite. It bore from 
Pomham Light N. W. I/2 W. from Pomham Beacon N. E. Vo N. from 
Fuller's Rock Light N. .)4 W. It was distant from Pomham Light 
about 1,000 feet, and was between 700 and 800 feet up the channel 
from a point abreast of Pomham Light. 

The steam tug H. A. Baxter is about 83 feet long, 87 gross tons. 
Her draught is given by her master as 12 feet. She was on a voyage 
from New York to Providence, having in tow first, on a hawser about 
300 feet long, the barge Ira A. Allen, with a cargo of cherriicals, casks 
in her hold and carboys on deck ; second, the Elheurah, a new scow 
without a rudder, on a much shorter hawser of disputed length. The 
tide was young flood, and assisted the tow about a mile an hour. The 
tug was proceeding at fuU speed, and the progress over the ground 
was probably about five miles an hour at the time of collision. 

The Powhatan is an iron screw steamship of 2,898 gross tons, 320 
feet long, 40 broad, her draught 15.10 feet. She was on a voyage to 
Norfolk. It was a bright moonlight night, and objects were visible 
for a long distance. 

The Powhatan was going at slow speed under one bell, probably 
about six or seven miles an hour. After passing Fuller's Rock, and 
just before reaching the buoy No. 11, she sighted the Baxter and her 
tow, which were well below Pomham Light. She blew one whistle, 
■which was immediately answered by one whistle from the Baxter. 
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At the exchange of signais the vessels were nearly a mile apart. 
The Powhatan directed lier course to the right of the channel with- 
out reducing her speed until near buoy No. 9, when her engines were 
stopped. She was then less than a quarter of a mile from the place 
of collision, and at this time it must hâve been évident to the officers 
of the Powhatan that the tug and her tow were well over to the west- 
erly side of the channel and that for the Powhatan to continue her 
usual course to the right of the channel would involve risk of collision. 

The fault of the Baxter in proceeding with her tow toward Provi- 
dence up the narrow and crooked channel, well over on the westerly 
side of the channel, is clearly established by the location of the wreck, 
which was somewhat eastward of the place of collision. It is clear 
that she took that side of the channel which lay on her port hand, in- 
stead of that side which lay on her starboard hand in direct violation 
of the following provision of the inland rules : 

"Sec. 25. In narrow channels every steam vessel sball, when it is safe and 
practieable, keep to that side of the fair way or midchannel which lies on the 
starboard side of sueh vessel." 30 Stat. 101 (U. S. Cbmp. St. 1901, p. 2SS3). 

Off Pomham the channel is 700 or 800 f eet wide and navigable close 
up to Pomham Rocks, yet the tow was so near the extrême western 
edge of the dredged channel as to put the Powhatan in péril of 
grounding had she attempted to go much farther to the west. 

It is also charged that the Baxter was at fault for a failure to com- 
ply seasonably with the passing signais exchanged. 

Both sides agrée in locating the steamer at or above buoy No. 11 at 
the exchange of signais, but the location of the Baxter is not so defi- 
nite. Green, master of the Baxter, states that at the exchange of 
signais the tug was above Pomham some 400 or 500 feet. According 
to this, the tug was then only 200 or 300 feet from the place of col- 
lision and the Allen, on a hawser of 300 feet, about 587 to 687 feet. 
At a speed of five knots, the Allen would hâve reached the collision 
point in about a minute and a half from the exchange of signais. 
Thorsen, the mate of the Baxter, who was at the wheel, estimâtes the 
time between the exchange of signais and the collision as from 7 to 
10 minutes. He also states that the tug had passed Pomham Light 
when he first heard the signal from the Powhatan. Both the master 
and mate of the Baxter agrée that they did not change the wheel to 
go to starboard until past Pomham Light, and that then they went to 
starboard one point. That the Baxter made no attempt to go to the 
easterly side of the channel until she was well past Pomham may be 
taken as an established fact. 

The testimony from the Baxter that signais were not exchanged un- 
til after the Baxter was to the north of Pomham is directly contra- 
dicted by the testimony of Ryan, master of the Powhatan, who locates 
the tug between buoy No. 7 in the Great Bend and Pomham, by 
Borum, the second officer, and by ail the probabilities. 

I find that the Baxter after the exchange of passing signais con- 
tinued to hold a course on the westerly side of the channel, and was 
guilty of a failure to comply seasonably with signais exchanged. 

The Baxter is also charged with fault, in that she was improperly 
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officered and manned. Thorsen, the mate, was at the wheel. He testi- 
fies that he came on duty at midnight, and that the master was sitting 
beside him on a chair, and had charge of the navigation. Thorsen 
says that he was not very familiar with the locaHty. Green, the mas- 
ter, testifies that he did not give orders to the mate until after they 
met the steamer and exchanged signais. Upon the whole testimony, 
it is apparent that the navigation of the tug was practically in the 
hands of Thorsen until very shortly before the collision, and that 
through his ignorance of the channel he kept well over to the westerly 
side. So far as appears, the only person attempting to perform the 
duties of a lookout was Thorsen himself. The navigation of the tug 
was entirely without that diligence and knowledge which was neces- 
sary in that part of the river. 

The master of the barge Allen was asleep in the wheelhouse, and a 
deck hand was at the wheel. He was ignorant of the channel and fol- 
lowed the wake of the tug. No other men were aboard, and no 
change of wheel was made in an immédiate attempt to avoid the col- 
lision or lessen the force of the blow. 

The scow Elheurah had no steering apparatus and was helpless. 

The faults of the tug and tow are so clearly shown by the location 
of the wreck, however, that a further considération of this aspect of 
the case is unnecessary. 

I agrée with the contention of counsel for the Powhatan that the 
fundamental fault of the tug and tow's navigation was in disobedience 
of article 35, and the continued adhérence to the wrong side of the 
channel. 

The question of the P'owhatan's fault is more difficult. When she 
stopped her engines just before reaching buoy No. 9, it must hâve 
been évident that the tow was so far to the westerly side of the chan- 
nel that it would require considérable time for the tug to pull her tow 
over to the easterly side. Capt. Ryan of the Powhatan says that, 
when he got down to buoy No. 9, he hauled to S. % E., and that his 
vessel headed that way up to the time of collision. Pie states that she 
ran on for about a minute, that she then reversed slowly for about a 
minute and then backed full speed from 2 to 2^/2 minutes, and that 
then the Allen "impaled herself" upon the stem of the Powhatan, that 
he still continued to back possibly a minute and released his ship of 
the obstruction and then stopped. He testifies that his vessel was 
under sternway moving up the river at the moment of collision. 

Just before the collision, the Baxter passed the Powhatan from 
50 to 75 feet to the eastward, and Green, master of the Baxter, testi- 
fied that he then saw from the water at the Powhatan's stern that she 
was backing. The évidence as to the speed of the Powhatan at the 
moment of collision is very conflicting. Ryan says that his vessel had 
sternway and was moving up the river; Thorsen that the Powhatan 
passed the Baxter at a speed of about seven miles. Upon a consid- 
ération of the entire évidence, I am of the opinion that the Powhatan's 
speed had been very considerably reduced at the moment of collision, 
and that the question of her fault dépends upon whether she did not 
delay too long in reversing. The évidence preponderates to the effect 
that the engines were stopped near buoy No. 9, some 1,200 or 1,300 
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feet from the place of collision, and that she ran on under her head- 
way at least 600 or 700 feet before reversing, and that she then began 
to back slowly. She was then not more than 500 or 600 feet from the 
place of collision with the Allen, and not much more than half her 
ship's length from the Baxter. The Baxter was then on her port bow, 
and the Allen was nearly ahead, and not following the tug, but still 
Kwinging, possibly diverted to port by the quick water from the east- 
erly movement of the tug. The situation was then critical, and called 
for immédiate reversai full speed astern. 

It was reasonable to expect that the Baxter would do much more 
than she did to get to her proper side of the channel, and it is quite 
probable that the master of the Powhatan did not anticipate such ob- 
stinate insistance on the wrong course as that of which the Baxer had 
been guilty; but, according to Ryan's own statement, he continued 
backing at slow speed for a full minute before giving the order full 
speed astern. 

The very deep eut in the Allen and the very great force of the col- 
lision seem inconsistent with the testimony that the Powhatan had ac- 
quired sternway, and consistent with the view that she was still undcr 
considérable headway at the moment of collision. The prépondérance 
of the whole case is against the Powhatan on this point. 

It is possible that the extent of the damage was due in part to thé 
impact of the barge Elheurah upon the stern of the Allen while she 
was still in contact with the Powhatan, but Capt. Ryan is very posi- 
tive in his testimony that the Powhatan had entirely disengaged her- 
self from the Allen before the Elheurah struck the stern of the Allen. 
This seems highly improbable, however. 

The Powhatan is also charged with f ault in not having gone further 
to the west and still doser to the western bank of the channel. Sev- 
eral of the tow boat captains, however, of long expérience on the 
Providence river, testify that she had gone as far to the westward as 
was safe. I think that she cannot be held at fault for failure to go 
farther to the west. Had she done so, it is very doubtful if she 
would hâve avoided the Elheurah, which was still slewing in the wake 
of the Allen, without a rudder, a mère unmanageable box which 
could do nothing for her own safety but was entirely dépendent upon 
the movements of the tug and of the Allen, which could not keep her 
under a close control. 

The master of the Powhatan chose to stop rather than to proceed 
farther to the westward. The tug, by her violation of the rules hav- 
ing imposed upon him the alternative of stopping or. going further to 
the west with danger of grounding, can hardly complain of his choice 
to slacken speed and give the tug time to get her barges out of the 
way. It was probably good judgment to stop rather than to proceed, 
and the only question of fault which I think is of conséquence in re- 
lation to the Powhatan is whether she did not unreasonably delay in 
reversing. That it was quite possible for the Powhatan to hâve stop- 
ped entirely and to bave acquired sternway before the collision is ap- 
parent from her contention that she did in f act do so. As I find from 
ail the testimony that she was still under considérable headway, it fol- 
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lows that she did not do what it is claimed on her behalf to hâve been 
the proper course. 

I am therefore of the opinion that both the Powhatan and Baxter 
were at fault in the particulars above referred to. 

The Libel of The General Chemical Company. 

The General Chemical Company, owner of the cargo of the Ira A. 
Allen, has received payment for its loss from the Fireman's Fund In- 
surance Company. The answer of the owners of the H. A. Baxter 
sets up this payment in bar of any further right of recovery. The 
Chemical company claims that it was the insured party, and that its 
right of recovery is not affected by its receipt of payment from its In- 
surer. 

The owners of the H. A. Baxter contend that they were the insured 
party, and that payment by the insurance company to the chemical 
company was on behalf of the owners of the Baxter as the insured 
party. 

The question is, Who was the insured party? 

A policy of insurance was issued to the Robinson, Baxter & Disso- 
way Towing & Transportation Company for account of whoni it might 
concern, "loss if any payable to them or order, on ail lawful goods, 
etc., while on board barges owned by them or other vessels that niay 
be approved by that company, against any and ail risks and périls of 
fire, and inland navigation and transportation, property of the assured 
or held by them, in trust or custody as a freighter, forwarder, bailee 
or common carrier," etc. "Ail entries to be made in pass book prior 
to any loss to the vessel or cargo." 

A pass book was kept, and this shipment was duly entered and ap- 
proved by the agent of the insurance company. The premium on the 
above policy was paid by the Robinson, Baxter & Dissoway Towing & 
Transportation Company, owners of the H. A. Baxter. Upon the ap- 
plication of the agent a certificate was issued in the following form: 

•'Fireman's Fund and Insurance Company 
"ot San Francisco. 

"Allantie Marine Department. 
"No. 128075. "F. Ilerrnian, Manager. $1<5,55!>. 

"November 9tli, 1905. 

"This is to certify tliat on Nov. 9, 1905, tbls company insured under policy 
No. 606 for Robinson, Baxter & Dissoway ï. & T. Co. tlie sum of sixteen thou- 
sand, ilve liundred and fifty-five dollars on Glauber salts, etc., valued at 

, shipped on board of the barge Ira A. Allen at and from New York to 

Providence ; loss if any, payable only to the order of Genei'al ('hemical Com- 
pany on surrender ot this certificate, and said loss to be adjusted with the 
holder hereof in conformity with tlie conditions of the said policy, and paid 
at the office of the company in New York. 

"This certificate represents and takes the place of the policy and conveys ail 
the rights of the original policy holder (for the purpose of collecting any loss 
or claims), as fully as if the property was covered by a spécial policy to the 
holder of this certificate. and free from any liability for unpaid premium. 

"It is hereby understood and agreed that iu case of claim for loss or dam- 
age happening to the interest insured under this certificate, the same shall be 
reported as soon as known either to F. Herrman, Manager, New York or the 
agent of the company, if there be oue, at the i)lace where the loss may occur. 
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"It Is agreed that upon the payment of any loss or damage, the Insurers are 
to be subrogated to ail the rights of the assured under thelr bills of ladlng or 
transportation receipts to the extent ot such payments. 

"It is understood and agreed that in case any agreement be made by tlie 
assured with any carrier by whieh such carrier stipulâtes to hâve, in case of 
any loss, for which he niay be llable, the beuefit of thls Insurance, theri and 
In that event, the insurer shall be discharged of any liability for such loss 
hereunder." 

It seems quite clear under the terms of both the policy and certifi- 
cate that the General Chemical Company was not the assured, but 
merely the payée in case of loss. The agreement is with the Robin- 
son, Baxter & Dissoway Company, who is the "assured," and the in- 
surers are to be subrogated to the rights of the assured, and not to 
the rights of the payée. Wager v. Providence Insurance Company, 
160 U. S. 99, 14 Sup. et. 55, 37 L. Ed. 1013. 

The fact that the amount of the premium paid by the towing Com- 
pany was addëd to the transportation charges in the bill rendered to 
the chemical company is entirely insufficient to show that the towing 
Company was acting merely as agent for the chemical company in ef- 
fecting Insurance. The policy and certificate show the true relation 
of the parties. 

While I hâve reached the conclusion that the joint négligence of the 
tug H. A. Baxter, and of the Powhatan contributed to the injuries of 
both the Ira A. Allen and the Elhéurah, I find myself unable upon the 
briefs presented, and without further assistance from counsel to dé- 
termine whether the independent faults charged to both the Allen and 
the Elhéurah contributed to the injuries which they respectively suf- 
fered. Whether they were capable of independent actioii under the 
circumstances, and whether the Elhéurah is chargeable for any faults 
due to the absence of steering gear, are questions that seem to require 
further considération. 

Counsel may within 20 days file additional briefs on thèse points. 

On Points Reserved in Opinion of November 25, 1908. 

Upon a considération of the supplemental briefs relating to the 
question whether independent faults, charged to the barge Allen and 
the scow Elhéurah, contributed to the injuries suiïefed by them, and 
upon further considération of the testimony, I bave reached the con- 
clusion that the tug H. A. Baxter had persisted so long in her im- 
proper course and the Powhatan had so long delayed checking her 
progress toward the tow that no change of wheel on the part of the 
Allen and no independent action by either the Allen or the Elhéurah 
would hâve averted the collision or reduced its force. 

I find, therefore, that the damages, resulting from this collision were 
due solely to the faults and to the joint négligence of the H. A. Bax- 
ter and the Powhatan. 

A decree may be presented accordingly. 
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PENNSYL VANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

(Circuit Court, S. D. New York. November 3, 1910.) 

Steeei RAir,i!OAns (§ 58*)— Insolvekcy and Receivers— Accounting Between 
Receiveiïs. 

Appliention for instructious to spécial master, with référence to ac- 
counting hetween receivers for liisolrent street railroaâ companies occupy- 
Ing the rî^lation of ) essor and lessee, In respect to the opération of tlie Unes 
by recehers then representiug botli companies, referred for spécial re- 
port. 

[Ed. Note. — l'"or other cases, see Street Railroads, Dec. Dig. § 58.*] 

In Equity. Suits by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others, by the 
Farmers' Loan & Trust Company, successor to the Morton Trust Com- 
pany, against the Metropolitan Street Railway Company and others, 
by the Guaranty Trust Company against the Metropolitan Street Rail- 
way Company and others, and by the Farmers' Loan & Trust Company, 
successor, etc., against the Metropolitan Street Railway Company and 
others. On application for instructions to the spécial master in réf- 
érence to inter-company accounting. Referred for spécial report. 

See, also, 182 Fed. 155. 

Byrne & Cutcheon, for Pennsylvania Steel Co. and another. 
James L,- Quackenbush, for New York City Ry. Co. 
Dexter, Osborn & Fleming, for receiver of N\ew York City Ry. Co.- 
Masten & Nichols, for receivers of Metropoliïan St. Ry. Co. 
J. Parker Kirlin, for Metropolitan St. Ry. Co. 
Davies, Stone & Auerbach, for Guaranty Trust Co. 
Bronson Winthrop, for Morton Trust Co. 

Turner, Rolston & lîoran and Bronson Winthrop, for Farmers' Loan 
& Trust Co. 

LACOMBE, Circuit Judge. In the opinion filed in thèse cases on 
September 21, 1910, it was suggested that much labor and expense 
might be saved in the accounting between the estâtes of the Metropol- 
itan and the New York City Railway if the spécial master were in- 
structed that in stating thèse accounts he should "consider the lease as 
terminated on such a date, or as continuing in force until such another 
date," and were further instructed in other particulars, if necessary, in 
advance of the accounting. 

Acting upon this suggestion, the Pennsylvania Steel Company and 
the Degnon Construction Company, complainants in the first of the 
above-named suits, bave, upon notice to ail, filed a pétition for in- 
structions. It asks, in substance, that the spécial master be instructed : 

(1) That lie sbould proceed in ail respects as though from September 24, 
1907, the property of the Metropolitan Street Railway Company had been 
opéra ted by the receivers of the Metropolitan Street Railway Company. 

(2) That the déficit incurred by receivers in the opération of such property 
between September 24, 1907, and July 31, 1908, be paid out of the assets of 
Jletropolitan Street Railway Company. 

•For other cases see same toplc & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' {S) That the awoiuit or value of assets of the New York City Railway Com- 
paiiy expcnded In the opération of the System durhig that perlod be refunded 
to the estate of that road by the estate of the Metropolitan Company. 

The committee of contract creditors, upon the argtiment, unitedl in 
this appUcation. The committee of tort creditors iiled a separate pé- 
tition, asking that the spécial master be instructed in eiglit specified par- 
ticulars. Some of thèse practically duphcate the requests of the Penn- 
sylvania Company ; others deal rather with the détails of the account- 
ing; others again présent the fundamental question in a somewhat dif- 
férent form. V'arious answers hâve been filed to thèse pétitions. 

Upon the argument it appeared to be the gênerai opinion, thotigh 
not, perhaps, assented to by ail, that the wiser course would be for tîhe 
court not to undertake to give instructions to the master based solely 
on thèse pétitions and the court's individual recollection of the trans- 
actions during receivership, but that it should send the questions raised 
by thèse motions to the master for détermination in the first instance. 
The question can be intelligently answered only on a présentation of 
the material facts. Some of thèse facts may hâve to be proved by 
testimony; others may be already in the voluminous gênerai record 
of proceedings, but should be segregated, se that the record upon which 
décision is reached may be in compact form for the considération by 
the reviewing court. 

It is thought best not to sendi thèse 11 requests to the spécial master 
in the form submitted. To do so would only tend to complicate the 
situation and unnecessarily extend the référence. When it is decided 
that the lease from the Metropolitan to the New York City Railway 
was or was not the controlling élément of the situation during the pe- 
riod in question, there will be no difficulty in disposing of ail the other 
problems suggested in thèse pétitions. 

An order may be made referring thèse pétitions and answers to the 
fipecial master, to give notice to ail parties and! also by advertisement, 
and to take such testimony as mav be offered, and report whether or 
not, during the period from September 34, 1907, to July 31, 1908, 
during which time the entire property of both roads was in the hands 
of Messrs. Joline and Robinson as receivers operating the railway Sys- 
tem, such opération was by them as receivers of the Metropolitan, or as 
receivers of the New York City, Company, and whether during such 
period the administration of the two estâtes by officers of this court 
was or was not controlled bv the provisions of the lease of February 
14, 1902. 

If some modification of the phraseology of this statement of the 
question is desired by any one, the court will hear any application ta 
aniend it on the settlement of the order. If in the course of the pro- 
ceeding it becomes désirable to submit some other concrète question 
bearing on this subject to the spécial master, it may be brought to tht 
attention oi the court. 
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CORAM V. DAVIS et al. 

(Circuit Court D. Massachusetts. November 29, 1910.) 

Xo. 720. 

1. Eemovai, of Causes (§ 48*) — Réparable Controvebst. 

Where the cltizenshlp of comphiinant and ail the défendants is not di- 
verse, and the bill oontains varions daims, the cause is not removable 
If there is one claim as to whlch the controversy is not separable. 

[Ed. Note. — For other cases, see Kemoval of Cavises, Cent. Dig. § 94 ; 
Dec. Dig. 48.* 

Separable controversy, see notes to Robbins v. Bllenbogen, 18 O. C. A. 
8(î ; MecUe v. Valleytown Minerai Co.. as C. C. A. 15."» ; ToUitz v. Wabash 
R. Co., 100 C. C. A. 4.] 

2. Removal of Causes (§ 48*) — Diverse Citizenskip— Separable Claims. 

Where, in a suit against several défendants, the eitizenship was not di- 
verse as to ail, and the bill as framed stated a cause of action by com- 
plainant for reimburseiuent for disbursements made by him against ail 
défendants, which included pi-actically ail the parties who signed an 
agreement for the settleuient of decedent's estate, and who were eutitled 
to the beneflt of a trust fnnd iii the hands of défendants' trustées, there 
was no separable controversy justifying a removal of the cause to the 
fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 94; 
Dec. Dig. § 48.*] 

In Equity. Suit by Joseph A. Coram against Andrew J. Davis and 
others. Pétition to remand. Granted. 
See, also, 174 Fed. 664. 

Adler, Barker, Stanton & Wood, for complainant. 
Hollis R. Bailey, E. N. Plarwood, Charles E. Stearns, and D. E. 
Webster, for défendants. 

PUTNAM, Circuit Judge. This is a pétition to remand a suit in 
equity removed to this court from the Suprême Judicial Court for 
the County of Suiïolk, State of Massachusetts. There are a great 
many parties respondent named in the bill ; but the only parties in- 
volved in this particular proceeding are Andrew J. Davis, the son of 
Andrew J. Davis, deceased, Charles H. Palmer, each assuming to ap- 
pear in his individual right, and also as joint trustées under the trust 
which we will describe later on, and John E. Davis, who also ap- 
pears in his individual right and as administrator of the estate of John 
A. Davis. Andrew J. Davis, John E. Davis, and John A. Davis were 
ail sons of the original Andrew J. Davis, deceased, referred to herein 
as the testator. Andrew J. Davis and Charles H. Palmer joined in 
one pétition for removal, and John E. Davis filed a separate pétition 
for himself. The case has so sifted out that ail we need investigate 
is whether or not, in behalf of Andrew J. Davis and Charles H. Pal- 
mer as trustées, or individually, or in behalf of John E. Davis, in- 
dividually or as administrator, there was a separable controversy jus^ 
tifying the removal. 

The removing parties hâve submitted the case as though we were 
to investigate the merits to some extent. The law is settled that we 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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are to investigate the merits only so far as to ascertaîn whether or not 
the parties petitioning for removal were made parties colorably for the 
mère purpose of retaining jurisdiction in the state court. If the bill 
présents a bona fide case otherwise, we hâve no power to look fur- 
ther. We find that it does on its face show a bona fide claim, which 
defeats the separable character of at least one controversy presented 
by the bill. 

The complainant presented to the court numerous claims, ail re- 
lating to the liquidation of the estate of Andrew J. Davis, the testator, 
and the expenses growing out of that liquidation and the contests in- 
volved therein. Some of thèse claims, very likely, may présent sep- 
arable controversies, and some of them may présent controversies 
to which none of the petitioners for removal are in any way involved ; 
but, îf we find one claim as to which the controversy is not separa- 
ble, whatever else remains is to be cleaned up by proper objections to 
the bill in the state court for multifariousness. So that, when the bill 
is thus cleaned up, if the claims which remain are of a character jus- 
tifying removal, then, according to the présent settled practice of the 
Suprême Court, a new pétition for removal would be cognizable. 
However, we must deal with the case as we find it now. 

The record shows an elaborate agreement entered into on April 
28, 1893, to which ail the heirs and legatees of Andrew J. Davis, tes- 
tator, and ail persons having présent interests by, through, or under 
those heirs or legatees, were parties, as well as Coram and Palmer 
in their individual capacities, and Davis and Palmer as trustées. It 
is not necessary to name ail thèse parties, but they are very numer- 
ous. It is by virtue of that agreement that Davis and Palmer became 
trustées. The agreement undertakes to compromise ail questions be- 
tween the parties to it in the alternative that the will of Andrew J. 
Davis, testator, is allowed and duly probated, and in the alternative 
that it is not allowed and duly probated. It divides the estate among 
ail the parties to the agreement in the alternative on each contingency. 
It also classifies the persons signing the agreement into two classes, 
as to which one class receives an amount of $500,000 on account of 
the expenses of litigation already incurred, and the other class re- 
ceives another sum of $500,000 in like behalf. Then the agreement 
assigns to Palmer and Andrew J. Davis as joint trustées a certain 
residue, to be finally distributed as provided in the agreement, with 
a subséquent provision in eflfect that further expenses incurred in 
carrying out the contract shall be reimbursed, at least in part, "out 
of such estate." Apparently this refers to the portion of the estate 
•which was conveyed to Andrew J. Davis and Charles H. Palmer in 
trust. At any rate, such is the bona fide claim made by the com- 
plainant. Then foUows a supplément to the agreement, made a part 
thereof, that one Henry A. Root, Coram, andi Palmer "jointly and sev- 
erally agrée to advance from time to time one-half of the expenses 
incurred in carrying the contract into effect." This is the one-half 
to which the trust is to contribute. Then f ollows the usual acceptance 
of the trust named in the agreement by Andrew J. Davis and Charles 
H. Palmer. 
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Various prayers for relief are expressly based on this agreement, 
and demand payment to Coram for advances made by him in accorda 
ance with it. Among the other prayers for relief covered by this 
proposition are 7, 8, and 9. There can be no dbubt whatever that, 
on the frame of the bill, we hâve a bona fide daim by the complain- 
ant for reimbursement for disbursements made by him, against ail 
the parties respondent in the bill, which includes practically ail the 
parties who signed the agreement of April 28, 1893, as we hâve said ; 
and from the alleged trust fund in the hands of Andrew J. Davis 
and Charles H. Palmer as trustées. 

Whatever may be the other relief sought for by the bill, so far as 
the particular paragraphs we hâve named) are concerned, there can be 
no question that ail the parties named as respondents are shown to be 
jointly interested, either as direct contributors to the claim of the com- 
plainant, or for marshaling as among themselves. Therefore, so far 
as this is concerned, there is not in the sensé of the law any separable 
controversy. 

Ordered and decreed that the case be remanded to the Suprême Ju- 
dicial Court for the County of Suffolk and State of Massachusetts, 
for further proceedings therein in accordance with the law; and that 
Joseph A. Coram recover his costs in this court. 



CORNUE et al. v. OORAM et al. 

(Circuit Court, D. Massachusetts. November 29, 1910.) 

No. 724. 

Kemoval of Causes (§ 48*) — Separable Controversy — Jurisdiction. 

Ooifiplalnants sued to recover payment of a certain amount alleged to 
be due tliem from a trust fund in the hands of two of défendants as trustées ; 
the bill alleging that défendant C. asserted a claim to a very large amount 
from the same fund. Certain of the défendants removed the cause, elaim- 
ing that C.'s demand against the fund was invalld, and that there were 
other clalmants not named in the bill who alleged other claims against 
the fund which might or might not be valid. Èeld that, there leing no 
diversity of citizenship as between complainants and certain of the de- 
fendants, there was no separable controversy justifying a removal to the 
fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 94 ; 
Dec. Dig. § 48.* 

Separable controversy, see notes to Robbins v. Bllenbogen, 18 0. C. A. 
80; Mecke v. Valleytown Minerai Go., 35 C. C. A. 155; Pollitz v. \Va- 
bash R. Co., 100 O. C. A. 4.] 

In Equity. Suit by Ellen S. Cornue and others against Joseph A. 
Coram and others. Motions to remand ; one brought by complainant 
and the other by Joseph A. Coram. Granted. 

Brandeis, Dunbar & Nutter, for complainants. 

Hollis R. Bailey, E. N. Harwood, Charles E. Stearns, and Adler, 
Barker, Stanton & Wood, for défendants. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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PUTNAM, Circuit Judge. This is a pétition to remand to the Su- 
prême Judicial Court for the county of Sufifolk and state of Massa- 
chusetts a bill in equity commenced therein. The parties to the bill 
are Ellen S. Cornue and Herbert P. Cummings, complainants, and 
Joseph A. Coram, and Andrew J. Davis and Charles H. Palmer as 
trustées, and other persons whom we need not name. The proceed- 
ing was removed to this court on the pétition of Andrew J. Davis 
and Charles H. Palmer as trustées. There are two motions to remand, 
one brought by the complainants, and the other brought by Joseph 
A. Coram, one of the respondents. 

This case has sifted down so that the only ground we hâve for 
considération is whether or not the case involves a separable con- 
troversy so far as Davis and Palmer are concerned. We are clear 
that it does not. The bill was brought by the complainants to secure 
payment of a certain amount alleged to be due them from the trust 
fund in the hands of Davis and Palmer as trustées. The bill allèges 
that Coram asserts a very large amount from the same trust fund. 
The bill is in substance a bill of interpleader. The motion to remove 
the case allèges various matters which may serve ias a défense to the 
bill on final hearing, but which, of course, this court can take no no- 
tice of, in view of the well-settled practice that, on questions of ju- 
risdiction in the fédéral courts, nothing is to be regarded except a 
bona fide claim appearing on the face of the suit or bill in equity, 
whichever it may be. 

In the présent case it. is said by the petitioners for removal that 
the claim of Coram against the trust fund is not valid, and that there 
are other claimants, not named in the bill, who allège other claims 
against the trust fund which may or may not be valid. Of course, 
if the parties before the court do not enable the court to dispose of 
the subject-matter in controversy according to the rules of equity, 
that would be easily made to appear in whichever court has juris- 
diction of the proceedings, whereupon the proper relief in référence 
thereto would be granted by that court; but it in no way concerns 
the bill in its présent shape, which, as we hâve said, is in the nature 
of a bill of interpleader. Both complainants, Davis and Palmer as 
trustées, and Coram are for the purposes of the bill necessary par- 
ties thereto. As, therefore, there is no separable controversy, we can- 
not retain jurisdiction. 

Ordered and decreed that the case be remanded to the Suprême 
Judicial Court for the county of Sufïolk and state of Massachusetts 
for further proceedings therein in accordance with the law; and that 
Ellen S. Cornue, Herbert P. Cummings, and Joseph A. Coram re- 
cover jointly a single bill of costs in this court. 
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UNITED STATES v. LA VOIE, 
(District Court, W. D. Washington, W. D. November 4, 1910.) 

Al-IENS § 56*) OrIMINAL IjAW (§ 113*) ImPOUTATION FOK rROSTITUTION— 

Illégal Impobtation— Evidence. 

Act Cong. Feb. 20, 1907, c. 1134, § 3, <Î4 Stat. 899 (U. S. Comi). St. Supp. 
1900, p. 450), as amended by Act Oong. Marcli 26, 1910, c. 128, 36 Stat. 
264, prohiblts the im[X)rtation of aliens for prostitution, and déclares 
that wlioever shall hold, or attempt to hold, any alien for sueli pnrpose 
in pursuance of sucli illégal Importation, or whoever shall Ueep, niaintaln, 
control, support, eniploy. or harbor any such alien pursuant to such illégal 
importation, shall be guilty of a felony, and that jurisdiction shall be In 
any district to or into which the alien is brought "in pursuance of sald 
importation" by the person or persons accused, or In any district in which 
a violation of any of the foregoing provisions shall occur. Accused Im- 
ported a female alien, who was a prostitute, from British Columbia into 
the Northern district of California in March, 1908, visited her in San 
Francisco occasionally, where she continued to practice prostitution, but 
after the spring of 1908 their relations were Interrupted until 1910, when 
défendant again met her in Seattle, in the Western district of Washing- 
ton, and renewed illlcit relations wlth her. Held, that such relations had 
in Washington were not "pursuant to the Illégal importation" ; there be- 
ing no continuity of association, and hence défendant could not be con- 
victed of keeping or maintaining in the Washington district, but was only 
guilty of Importing, for which he was only subject to prosecution in the 
Northern district of California. 

[Ed. Note. — For other cases, see Aliens, Dec. I>ig. § 56 ;* Criminal Law. 
Dec. Dig. § 113.*] 

Philip Lavoie was indicted for maintaining- an immoral female alien 
for purposes of prostitution, pursuant to the illégal importation, and 
at the conclusion of the government case demurred to the évidence. 
Sustained. 

Elmer E. Todd, U. S. Atty., and Charles T. Hutson, Asst. U. S. 
Atty. 

George P. Fishburne, for défendant. 

DONWORTH, District Judge. The défendant is on trial, and, 
the government having rested, the défendant challenges the sufficien- 
cy of the évidence, and moves that the jury be instructed to find a 
verdict in defendant's favor on a number of grounds. Several of the 
points presented I do not find it necessary to pass upon. 

Défendant is prosecuted under section 3, Act Feb. 20, 1907, c. 1134, 
34 Stat. 899, as amended by Act March 26, 1910, c. 128, 3G Stat. 
264, which prohibits the importation of aliens into the United States 
for the purpose of prostitution or for any other immoral purpose. 
The alleged importation was that of a certain woman from Victoria, 
B. C, to San Francisco, Cal., and, if the défendant were on trial for 
the act of importation, he could not be convicted constitutionally else- 
where than in the Northern district of California. The section of the 
act ref erred to, however, makes the f urther enactment that : 

"Whoever shall hold or attempt to hold any alien for any such purpose in 
pursuance of such illégal importation or whoever shall keep, maintaln, con- 

•For other cases see same topic & § numbeh la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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trol, support, employ or harbor in any house or other place, for the purpose of 
prostitution or for any other immoral purpose, in pursuanee of such illégal 
importation, any alien shall in every such case be deemed guilty of a felony 
and on conviction thereof be imprisoned not more than ten years and pay a 
fine of not more than flve thousand dollars. Jurlsdiction for the trial and 
punishment of the félonies hereinbefore set forth shall be in any district to or 
into which said alien is brought in pursuanee of said importation by the per- 
son or persons accused or in any district in which a violation of any of the 
foregoing provisions of this section occur." 

The indictment contains four counts. In each count the same il- 
légal importation is alleged, followed by a statement of a violation of 
the above-quoted provisions or some bi them at a place within the 
Western district of Washington, in pursuanee of such illégal importa- 
tion. 

The évidence tends to show that the woman in question was born 
in Holland. How she came to the United States does not appear, but 
she had lived in this country some 14 years, and had become a prosti- 
tute before April, ,1906, when she met the défendant at San Fran- 
cisco and had illicit relations Avith him. In the early part of 1908 the 
woman was in Victoria, B. C, where she conducted a house of pros- 
titution. The défendant, who was then living at Seattle, visited her 
there ai ihtervals. In Marché 1908, the woman having closed out her 
house, , the défendant went to Victoria, and purchased two tickets by 
steamer from Victoria for San Francisco. On thèse tickets the défend- 
ant and the woman made the passage to San Francisco, the woman's 
name being entered on her ticket and on the passenger list as defend- 
ant's wife. On arriving at San Francisco the défendant, in his own 
name, entered at the customs house two. trunks, one of which contained 
his own baggage and the other that of the woman. For the next two 
years or thereabouts the évidence is silent as to the doings of the de- 
fendant or the woman, except for the testimony given by the woman, 
who is a witness for the government. She states that for a short period 
after arriving at San Francisco the défendant visited her occasionally, 
and that she was then continuing the practice of prostitution. This 
with other évidence in the case, which it is not necessary to détail, is 
undoubtedly sufficient to show an illégal importation of the woman by 
the défendant. In 1910 the woman came to Seattle, in this district, 
and later the défendant also was fôund there. There is no évidence, 
not even that of the woman, that after the spring of 1908 the as- 
sociation of the parties was renewed prior to their meeting in Seattle 
during the présent year, and no évidence that the woman was brought 
into this district by the défendant. There is évidence that the de- 
fendant harbored the woman in Seattle for the purpose of immoral 
relations with himself for several months in the spring and summer of 
1910, and also that she practiced prostitution during that time. There 
is nothing to indicate that the défendant at any time made use of 
force or threats or restraint of any kind. 

On this showing, can it be said that there is évidence sufficient to 
go to the jury tending to prove that the conduct of the défendant in 
relation to the woman in this district was in pursuanee of the illégal 
importation? It is to be borne in mind that the government of the 
United States bas no power to punish the acts complained of dis- 
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associated from the act oî importation. As section 3 of the act read 
prier to the amendment of 1910, the words, "in pursuance of such 
illégal importation," did not appear in that part of the section making 
it criminal to keep, maintain, control, support, or harbor an alien for 
the purpose of prostitution or other immoral purpose. That clause as 
it then stood was held unconstitutional by the Suprême Court in the 
case of Keller v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 53 
h. Ed. 737, on the ground that the fédéral government has no power 
under the Constitution to punish an act of tbis character merely be- 
cause the woman concerned is an alien. For the purpose of providing 
a constitutional law covering in part the same ground, Congress by 
the amendment of 1910 inserted the additional words, evidently with 
the idea of finding constitutional support for the enactment in the 
power of Congress to regulate the migration or importation of aliens. 
As independent acts committed within any of the states, the Su- 
prême Court has held that the fédéral government has no power over 
them, and that décision is as binding now as before the amendment 
of the statute. Assuming that the clause as amended is constitutional 
(as I belieVe it to be), the fact that the prohibited acts were donc in 
pursuance of an illégal importation must not only be alleged, but must 
be proved. The statute would doubtless apply to a case where the 
bringing of the woman into a district other than that into which she 
is imported from the foreign country is a continuation of the act 
of importation, or is so connected with it in any way that it can be 
truthfully said that the subséquent acts are in pursuance of the im- 
portation. If there is évidence showing directly or by inference a 
continuous line of conduct Connecting the acts of keeping, harbor- 
ing, and, the like with the illégal importation, either through the acts 
of the défendant or acts of others of which he has knowledge, the 
statutory charge would hâve évidence to support it. And there may 
be other circumstances in which the statute would apply. In this case, 
however, thé positive évidence shows that, after the importation was 
completed, the défendant ceased control over or association with the 
woman in question, and then a period of two years elapsed during 
which apparently there was no association between the parties. The 
woman not only voluntarily, but spontaneously, came to this district, 
and the défendant resurned relations with her hère. 

In thèse facts I do not discover any évidence which would warrant 
the jury in finding that the conduct of the défendant in this district 
was in pursuance of the illégal importation which appears to hâve 
been terminated two years before. Cases will undoubtedly arise in 
which the fact that the acts of harboring and the like are subséquent 
to the illégal importation and are committed by the same person will 
be sufficient évidence that the subséquent acts were pursuant to that 
importation. But hère the contrary appears. When the défendant 
ceased to hâve by himself or through others any association with or 
control over the woman directly or indirectly as the évidence shows 
that he did some time in 1908, his offense against the laws of the 
United States was completed. For that offense he should be indicted 
and punished in the Northern district of California, where it was com- 
182 F.— 60 
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mitted. Thé Keller Case makes it clear that the criminalîty of the 
new association which took place between the parties in this state 
two years later is a subject exclusively within the realm of the poHce 
po^yer■ of the state, so far at least as anything in the présent statute 
is concerrîed. 

The jury will therefore be instructed to find the défendant not guilty 
of the offense alleged to hâve been committed in this district. On his 
discharge from this indictment, he will be held to await the action of 
the proper authorities looking to his indictment and trial in the North- 
ern district of California. 



EONES V. KATALLA 00. 
(Circuit Court, W. D. Wasliington, N. D. November 10, 1910.) 

No. 1,630. 

1. Eemoval of Causes (§ 45*) — Causes Eemovable — Suit Beïween Alien 

AND Citizen of Anothkk State. 

An action brouglit by an alien in a state court against a nonresident 
wlio is a citizen of anotlief state, is reinovable by tlie défendant, wliere 
the requlsite amount is involved. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 89; 
Dec. Dig. § 45.*] 

2. Removal of Causes (§ 105*)— Riqiit of Défendant to Remand. 

A défendant wliicli lias removed a cause into a fédéral court on the 
ground of diversity of citlzenship, its pétition alleglng that plaintifC Is a 
citizen of the state of suit and défendant a corporation of another state, 
is not entltled to hâve the cause remanded beeause it is developed on the 
trial that plaintilï is an alien ; the court having jurisdlction of the con- 
troversy either under the faets alleged in the pétition for removal or un- 
der those shown by the évidence. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 215; 
Dec. Dig. § 105.* 

Diverse citizeiiship as a ground of fédéral jurisdlction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298.] 

At Law. Action by Iver Rones against the Katalla Company. On 
motion by défendant to vacate the judgment and remand the cause to 
the state court. Motion denied. 

Stevenson & Sorley, for plaintiff. 

Bogie & Spooner and F. T. Merritt, for défendant. 

DONWORTH, District Judge. This case in its présent aspect in- 
volves but one question: Is the défendant entitled to hâve the judg- 
ment against it vacated and the case remanded to the state court? 

The action was begun in the siiperior court of King county, Wash., 
and is for the recovery of $18,000 damages for personal injuries al- 
leged to hâve been sustained by the plaintiff while employed by the 
défendant in construction work at a place called Island Channel in 
the district ôf Alaska. Within the time allowed by law the défend- 
ant filed in the superior court its pétition for the removal of the cause 
to this court. In the pétition the défendant allèges that the controver- 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sy îs between citizens of différent states ; that the plaintiflf was at 
the time of the commencement of the action and still is a citizen of 
the State of Washington and a résident of the Western district there- 
of, and that the défendant is and during ail said times was a corpo- 
ration organized and existing under the laws of the state of New 
York. An order of removal was duiy made by the state court and 
the transcript of the record was filed and docketed in this court on 
February 10, 1910. The sufficiency of the pétition for removal, as- 
suming its allégations of fact to be true, is not now, and bas not been, 
questioned by either party. No motion to remand has at any time 
been made by the plaintifï. On June 17, 1910, the cause was put 
on trial before the court and a jury and the plaintifï became a wit- 
ness in bis own behalf. On cross-examination by defendant's attor- 
neys, he stated that he was born in Norway, and, although he had de- 
clared his intention to become a citizen, he had not as yet completed 
his naturalization. Thereupon défendant orally moved the court to 
remand the case for want of jurisdiction. The motion was denied. 
The trial resulted in a verdict in plaintifï's favor for $3,000, upon 
which judgment was thereafter entered. On July 14, 1910, a writ- 
ten motion to vacate the judgment and remand the cause was filed 
by the défendant — 

"upon tlie ground that It appears from the pétition for removal of sald cause 
and frora the testimony of said plaintiff upon said trial that tfie proceedings 
to remove said cause from said superior court of Kiug county, Wash., to this 
court were ineffeetual for that purpose, and that this court never acqulretl 
jurisdiction of said cause and has no jurisdiction thereof." 

There is no doubt that a suit brought in a state court by an alien 
against a nonresident citizen of another state, or against a corpora- 
tion incorporated under the law of another state, may be removed by 
the défendant to the Circuit Court. Barlow v. Chicago Railway Co., 
164 Fed. 765; Sherwood v. Newport Co., 55 Fed. 1; Stalker v. Pull- 
man Co., 81 Fed. 989. 

Where the défendant removes a suit and the plaintifï does not 
seasonably raise the objection that the suit cannot be maintained in 
the Circuit Court of that particular district, the court will retain ju- 
risdiction of the cause, if it be a cause of the class of which the Cir- 
cuit Courts of the United States in gênerai are given jurisdiction, 
though neither party résides in the district. In re Moore, 309 U. S. 
490, 28 Sup. et. 585, 706, 52 I^. Ed. 904. 

The défendant urges that as the jurisdiction on removal was in- 
voked by reason of an allégation of diverse citizenship, which the 
plaintifï's answers to its questions at the trial showed to be untrue, 
the jurisdiction cannot be retained, though it appears that the suit 
is between an alien and a citizen. I am unable to assent to this prop- 
osition. The pétition for removal is concededly sufficient on its face to 
divest the jurisdiction of the state court and to remove the cause to 
this court. The plaintifï by seasonably traversing the averments of 
fact in the pétition could bave had a trial upon the issue so raised, 
and the burden in that case would hâve been upon the défendant to 
establish the truth of the facts alleged. No déniai of those allégations 
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<>r àny of tliem lias ever been made and the plaintîff has acqùiesced 
in the removal of the cause to this court. Clearly the défendant hav- 
ing itself secured the removal, is estopped to deny the allégations of 
fact upon which that removal was obtained. The trial of the action 
iipon the merits was not for the purpose of determining the truth 
of those allégations, and the évidence there taken cannot be set up 
by the défendant as countervailing its ovvn statements in the péti- 
tion, upon which no issite has ever been made. 

In Fisher v. Shropshire, 147 U. S. 133, 13 Sup. Ct. 201, 37 h- Ed. 
109, it is said : ■ ^ . ' 

"Tiie suit wrts.removed ihto tlie Circuit Court of the United States by the 
défendant .Tohn Lyle an* ha ring done tliat, he then contended that the court 
had no .iuriKdietiou, beeause George Lyle was an indispensable party défend- 
ant and be was a citizen of the same state as complainants. We do not think 
this'wlll do. * * * AVe .are not prepared to hold the Circuit Court should 
be deprived of jurifediction at the suggestion of the party who voluntarily 
involsed it." - 

A similar conclusion is reached by the Circuit Court of Appeals 
of the Fiîth Circuit" in Eystisv. City of Henrietta, 74 Fed. 577, 30 
C. C A. 537, a case direçtly in point h^ere in |principle. 

Whether, if the pîaintiiï had moved to remand and for that pur- 
pose had traversed the allégations of defendant's pétition for removal, 
'thè' defendapt could hâve .âmeiidèd t'he pétition by alleging- that the 
suit was between aii aliën ançl a citizen insteâd.of. betwëen citizehs 
of différent states, I am not called upon to , décide. The cases of 
Wallenburg v. Railroad Company (C. C.) 1.59 Fed. 217, Woolridge 
V. McKenna (C. C.) 8 Fed. 650, Wilbur v. Red Jacket Co. (C. C.) 
153 Fed. 6G2, and Harding v. Standard Oit Co.- (C. C.) 170 Fed. 
651j bear upon that question. Since the décision of the Supl'eme 
Côiàrt in Kinney v. Columbia Savings & Loàn Association, 191 U. 
S.^ 78, 24 Sup: Ct. 30, 48 L. Ed. 103, thfe strictness of the rnle which 
was formerly deemed applicable to the amendment of pétitions for 
removal must be regarded as appreciably relaxed. 
' It is urged by défendant that it is the duty of the court of its own 
motion to remand the cause under sectîbn 5 of the act of March 3. 
1875, c. 137, 18 Stat. 472 (U.S. Comp. St. 1901, p. 511), but this 
section requires the court to dismiss or remand a cause only when 
it appears to thé satisfaction of the court that the suit "does not really 
and substantially involve a dispute or controversy properly within the 
jurisdiction of said Circuit Court." ' The présent suit does really and 
substantially involve a controversy properly within the jurisdiction 
of this court, even if the facts developed upon the trial are taken in- 
to considération. It is a suit at law of a civil nature where the mat- 
ter in dispute exceeds, exclusive of intérest and costs, the sum or 
value of $2,000, and, upon the facts disclosed by the testimony, the 
controversy is between a citizeil of a state and a foreign subject. No 
case has been cited as authority ■ for the proposition that the provi- 
sions quoted from the act of 1875 apply to such a situation as is pre- 
sented hère. The caSes where the Suprême Court has coristi"uëd' those 
provisions demonstrate, I think, that they shotild not be applied mere- 
ly to enable a défendant to dispute the jurisdiction which he has him^ 
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self invoked on mistaken allégations o£ fact, where the court would 
hâve jurisdiction of the controversy either under the state of facts 
alleged in the pétition for removal or under the state of facts which 
later develops at the trial of the cause. See, among others, Mor- 
ris V. Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, 33 L. Ed. 690, Mans- 
field Railway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 
462, and Nashua Railroad Co. v. Lowell Railroad Co., 136 U. S. 356, 
10 Sup. Ct. 1004, 34 L. Ed. 363. 

That a pétition for removal insufficient on its face to remove the 
cause does not in fact remove it, and that the défendant who has 
secured a purported transfer of the cause on such a pétition may 
nevertheless assert the absence of jurisdiction in the Circuit Court, is 
of course well established. The distinction, however, between that 
proposition and the proposition contended for by défendant is too 
clear to require élaboration. 

The motion is denied. 



In re DOT.AN. 

(District Court, E. D. Pennsylvania. November 30. 1910.) 

In Bankruptcy, No. 3,605. 

1. Insurance (§ 209*) — Life Insukance— Change of Bbneficiary. 

A written request by an insured to a llfe Insurance eompany, together 
with the slip attached by the compàny to the policy in accordance there- 
with, to amend the policy b.v .maUirig it payable to certain persons liamed, 
held not to constitute an assignment, but to be a change of béneflclary. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. § 470; Dec. Dig. 
§ 209.*] 

2. Bankruptcy (§ 143*) — Property Passing to Trustée— Life Insurance 

POMCY. 

A policy of Insurance on the llfe of a bankrupt, by which she was au- 
thorized to change the béneflclary at wlll, and also to assign the policy, 
which she had not done. was property whleh she might hâve transferred 
prior to the filing of the pétition and which passed to her trustée under 
Bankruptcy Act July 1, 1808, c. 541, § 70a(5), 30 Stat. 505 (U. S. Comp. 
St. 1901, p. 3451). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 193, 201; 
Dec. Dig. § 143.*] 

In the matter of Catharlne A. Dolan, bankrupt. On certificate of 
référée. Order affirmed. 

Harry M. McCaughey, for trustée. 
J. Joseph Stratton, for bankrupt. 

J. B. McPHERSON, District Judge. In December, 1903, the bank- 
rupt took out a 20-year endowment policy in the Prudential Insur- 
ance Company of America for $10,000, payable to herself, or, in the 
event of her death during the endowment period, to her executors, 
administrators, or assigns. The appHcation contained the foUowing 
question and answer: 

"Q. Do you wish the privilège of changing the béneflclary at any time, if 
the policy or any Interest therein be not then assigned? A. Tes." 

•For other cases see same topic & § ntjmbek in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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And the policy contained, inter alîa, the foUowing provisions: 

"Cash Surrender Value. — If thls poUcy be legiilly surrendered to tlie Com- 
pany wlthin tliree months from the end of the second year from Its date or 
of any year ther«xfter, and ail preniiums, required by the terms of the policy, 
to the end of that year hâve been pald in full, the eouipany wlU pay there- 
for the sum Indicated by the foUowlng table." 

In this table a column shows the cash surrender value of the policy 
at the end of each year. 

"Change of Beneficiary.— The Insured may at any time while this policy 
Is in force, by wrltten notice to the company at its home office, change the 
beneficiary or beneflciaries under this policy, such change to take efîect only 
upon indorsement of the same on the policy by the company, whereupon ail 
rlghts of the former beneficiary or beneflciaries shall oease ; provided, how- 
ever, that no such change of beneficiary shall be valld if the poUey or any 
înterest therein be assigned at the time of such change." 

"Asslgnments. — If this policy shall be assigned. the asslgnment must be 
in writing, and the company shall not be deemed to hâve knowledge of such 
asslgnment unless the original or a dupllcate thereof is flled at the home 
office of the company and its receipt duly acknowledged. The company wiU 
not assume any responsibility for the validity of an asslgnment." 

On July 28, 1908, the insured signed the foUowing paper: 

"Request for Amendment of Ordinary Policy Contract. Ordinary Policy 

Department. ..jy,y 28th, 1908. 

"The Prudential Insurance Company of America is herehy authorized and 
requested to amend contract for Insurance on the life of Catharine A. Dolan 
under policy No. 501701, issuefl the 3d day of December, 1903, as follows: 

"Make policy payable in case of the death of the insured prior to the ex- 
piration of the endowment period to her children Rose M. Dolan, Thomas D. 
Dolan, Katharine C. Dolan, Gerald J. Dolan, John E. Dolan, and Joseph 
Dolan, share and share alike, or the surrlvors or survlvor, If any, otherwlse 
to the executors, administrators or assigns of the insured. And In consid- 
ération thereof, it is hereby agreed that thèse changes shall be an amend- 
ment to and form a part of the original application and policy, and also that 
the unpald portion of any yeàr's ptemium shall be and Is hereby acknowl- 
edged an inOebtedness to said company. It is also agreed that thls amend- 
ment shall not be operative until the policy shall hâve been indorsed or re- 
written in accordance herewith by the company. * * *" 

In accordance with this request, the company attached to the policy 
a sHp in the following words: 

"Change of Beneficiary. 

"At the request of the insured, as per amendment form, dated July 28th, 
1908, it is specially agreed that if this policy shall become a claim by the 
death of the insured prior to the expiration of the endowment period the 
amount of Insurance then payable shall be pald as follows and not as here- 
toforé provided: 

"Unto Rose M. Dolan, Thomas D. Dolan, Katharine C. Dolan, Gerald J. 
Dolan, John E. Dolan, and Joseph Dolan, beneflciaries, children of the insured, 
share and share allke, or to the survlvors or survlvor, if any, otherwlse unto 
the executors, administrators or assigns of the insured." 

In March, 1910, vi^hen the adjudication was entered, the policy had 
à cash surrender value of $798.93, and this sum is claimed by the 
trustée and also by the persons that were naméd as beneflciaries in 
the foregoing papers. The insured is still living. The référée (Al- 
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fred Driver, Esq.) sustained the trustee's contention and made an 
appropriate order. 

I agrée with the referee's conclusion and direct that his order be 
affirmed. It is sought to avoid the effect of the writings — which are 
clearly a mère change of beneficiary and not an assignment — by the 
testimony of the bankrupt and an agent of the company to the effect 
that the bankrupt intended to assign the policy and supposed that 
she was carrying out such intention. It is enough to say of this at- 
tempt that it has not been successful. In my opinion the meaning of 
the writings is plain and unambiguous. If they are open to attack 
at ail, they hâve not been overthrown by the testimony. They con- 
tain no trace of an intention to assign, and the provisions of the 
policy concerning assignments were not complied with. Taking ail 
the évidence together, the writings themselves and the testimony, I 
iind as a fact^agreeing with the référée in this respect — that in 
July, 1908, the bankrupt did just what she then intended to do, name- 
ly, to change the beneficiary. Of course, under the terms of the 
policy, she was still at liberty to change the beneficiary again and as 
often as she pleased, and this was the situation when she was pro- 
ceeded against in bankruptcy. The policy was therefore property 
which she could hâve transferred prior to the filing of the pétition 
(Act July 1, 1898, c. 541, section 70a(o), 30 stat. 565 [U. S. Comp. 
St. 1901, p. 3451]) and passed to the trustée. A récent décision sup- 
porting this conclusion is In re Orear (C. C. A.) 178 Fed. 63S. 

The order of the référée is affirmed. 



In re YEAGER. 

(Bistrict Court, E. D. Pennsylvania. Xovember 15, 1910.) 

No. 3,G09. 

1. BANKBurTCT (g 400*) — Exemption— JuKisDicTiON. 

ïhe bankruptcy court has no jurlsdiction over property set aside to a 
bankrupt under a claim for exemptions, exeept to set it aside for his use. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Big. § 4O0.*] 

2. Bankkuptcy (§ 308*) — Exempt rROPERTT— Liability for Exfenses. 

A bankrupt had no property, exeept a few tools of his trade, and lils 
only real estate was an undlvided interest in a farni. Ile eleeted to retain 
the tools at their value ($5), and clainied the reniainder of his exemption 
($295) out of the proceeds of the real estate when his interest should be 
sold. This interest the trustée sold for §3.50, which the référée dlstrib- 
uted, allowing his own commissions and expenses, the trustee's commis- 
sions, and counsel fées to tlie attorneys both for the bankrupt and the 
trustée, which so dimiuished the fund that only $233.75 was left for the 
bankrupt. Held. that the bankrupt was entitled to .$2!)5 out of the pro- 
ceeds of the realty, and that the référée was only entitled to distribute the 
balance. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 398.*] 

In the matter of bankruptcy proceedings against W. Jones Yeager. 
On certificate to review a referee's order of distribution. Modified. 

•For other cases see same toplc & § numbbr ;n Dec. & Am. Digs. 1907 to date, & Rep'r Inflexea 
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W. E. Bushong, for bankrupt. 

J. B. McPHERSON, District Judge. This is a case of voluntary 
bankruptcy. The bankrupt had no personalty, except a few tools of 
his trade, and his only real estate was the undivided interest in a farm. 
He elected to retain the tools at their value ($5), and claimed the re- 
mainder of his exemption ($295) eut of the proceeds of the reaUy when 
his interest should be sold. The trustée sold it at private sale for $350, 
and the référée distributed the money, allowing, inter alia, his own 
com'.nissions and expenses, the trustee's commissions, andl counsel fées 
to the attorneys both for the bankrupt and the trustée. This dimin- 
ished the fund so that only $233.75 was left for the bankrupt, and for 
that reason he objects to thèse allowances. In my opinion the objec- 
tion must be sustained. Property set aside to a bankrupt under his 
claim to exemption forms no part of the estate. The District Court bas 
no jurisdiction over it except to set it aside for his use. Lockwood v. 
Bank, 190 U. S. 294, 33 Sup. Ct. 751, 47 L. Ed. 1061. It was accord- 
ingly held by this court in ,Re MacKissic (D. C.) 171 Fed. 359, that, 
where the proceeds of exempt real estate came into a trustee's hands, 
the référée had no jurisdiction to distribute it, and no right to déter- 
mine among contesting claimants who was entitled to receive it. And 
the Court of Appeals for the Fif th. Circuit, in Dunlap Hardware Co. 
V. Huddleston, 167 Fed. 433, 93 C. C. A. 69 (1909), decided, as the 
syllabus states, that: 

"Where a bankrupt under the laws of the state is entitled to a homestead 
exemption of property to a certain value, credltors, who with notice make no 
objection to a sale of ail of the property for the purpose of permittiug the 
bankrupt to take hla exemption from the proceeds, cannot afterward object 
to its allowance, nor can they require the costs of administration in such case 
to be deducted from the exemption." 

The right to allow filing fées from the proceeds of exempt property, 
a subject that bas been passed upon in some of the cases, need not now 
be considered. The bankrupt paid the filing fées when the pétition was 
filed. 

The referee's order of distribution is therefore set aside, and the 
trustée is directed to pay over to the bankrupt the sum of $295 out of 
the proceeds of the realty. The balance of $55 may be distributed by 
the référée. 



PATTERSON v. PATTERSON. 

(Circuit Court, S. D. New York. October 27, 1910.) 

Paetnekship (§ 325*) — Receivees— Consebvikg Assets. 

It is wlthin the province of a court of equlty, in a suit to wînd up the 
business of a partnershlp formed to earry out a contract for the construc- 
tion of a public work and to distribute its assets, to appoint receivers to 
complète the contract, shown to be for the benelit of the flrm's creditors ; 
and a créditer, who subsequently recovered judgment on his claim, will 
not be permitted to enforce his judgment by levy, where it would defeat 

*For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tlie purpose of the reeelvershlp and be to the détriment o£ ail other cred- 

itors. 

[Ed. Note. — For other cases, see Partnershlp, Cent Dlg. §§ 737-767; 
Dec. Dig. § 325.*] 

In Equity. Suit by James W. Patterson, Jr., against John W. Pat- 
terson. On motion by John M. Murphy to vacate order appointing 
receivers, or to require receivers to pay his judgment against the firm 
of Patterson & Co. Motion dlenied. 

Wm. H. Stayton, for complainant. 

Arthur B. La Far, for défendant. 

WARD, Circuit Judge. John M. Murphy, a judgment creditor of 
the firm of Patterson & Co., has obtained this order to show cause 
why an order heretofore made appointing receivers of that firm should 
not be vacated, or the receivers directed to pay his claim, or that he 
be permitted to issue exécution against the receivers, or take any other 
steps necessary to collect it. 

Tlie partnership concerns only one contract, namely, for the con- 
struction of the Bull Hill tunnel of the Catskill Aqued'uct. Owing to 
disputes between the partners as to the method to be followed in the 
construction, as well as to the firm's inability to meet its obligations in 
due course, application was made to this court to appoint receivers 
to wind up the business of the firm and distribute its assets among its 
creditors, and to that end to complète the contract. Affidavits were 
submitted showing that the contract could be completed in this way at 
a profit to the great benefit of the firm's creditors. 

September 20th receivers were appointed, and directed to give no- 
tice to ail creditors that a motion v^'ould' be made to make the receiver- 
ship permanent October 6th, the hearing of which motion was ad- 
journed to October lOth, and on October 13th an order making the 
receivership permanent was entered. 

September 20th Murpliv recovered a judgment against the firm in 
the Municipal Court of the City of New York for $379.31, and Octo- 
ber 13th he recovered a verdict for $120 in the Suprême Court of the 
State of New York, New York County. October 8th, without (so far 
as appears) knowledge of the ])roceedings in this court, he obtained a 
third party order from Mr. Justice O'Dwyer, of the City Court of the 
City of New York, for the examination of the City Trust Company, 
alleged to be a debtor of Patterson & Co. When the prior proceed- 
ings in this court were brought to the attention of Mr. Justice O'Dwyer, 
he, in the spirit of comity which is always exercised between courts, 
stayed further proceedings under the third party order until an appli- 
cation should be made to this court for an order permitting the ex- 
amination to proceed. But the order of this court did not enjoin pro- 
ceedings against the firm in personam, but only interférence with its 
property in any way. If leave to proceed with the examination is still 
desired, an order may be submitted on notice. 

It is no ground for vacating the receivership that the imminence of 
the Murphy claims was one of the considérations that moved the par- 

•For other cases see same topic & § numbisk in Dec. & Am. Digs. 1907 to date, & ïtep'r Indexes 
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ties to ask ïor it, even îf that be true. The court interfères to avoicV 
a race of diligence between creditors, which may destroy the value of 
an insolvent debtor's property and prevent him f rom paying ail in f ull 
or ratably. Nothing done in this case is inconsistent with the author- 
ities relied upon by Murphy's attorney, viz. : Scott v. Trust Co., 69 
Fed. 17, 16 C. C. A. 358 ; ' Matter of Thompson, 10 App. Div. 40, 41 
N. Y. Supp. 740; Schloss v. Schloss, 14 App. Div. 333, 43 N. Y. Supp. 
788. 

The claimant should hâve had notice of the application to make the 
receivership permanent ; but the affidavits explain that the receivers 
notified ail creditors appearing on the books by mail, and ail creditors 
by public advertisement, and that they had no knowledge of the claim. 
If he had appeared October 6th and lOth, and made the objections he 
now relies on, they would not hâve been sustained. For this reason, 
and because his claim is to be paid only out of profits, he has not been 
prejudiced. 

The motion is denied. 



NEWCOMB et al. v. BURBANK et al. 
(Circuit Court, S. J>. New York. November 14, 1910.) 

1. Appeal and Errok (§ 1210*) — Reveksal— >»ew Trial. 

In gênerai, on tbe reversai of a judgment without more a new trial 
follows. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 4710 : 
Dec. Dlg. § 1210.*] 

2. Appeal and Eeeob (§ 1210*) — Reversal— Acts of .Tudoment— New Trial. 

Défendants having recovered a verdict, judgment was reversed on ap- 
peal beeause the record dld not show requisite diversity of citlzenship ; 
the mandate declarlng that the cause was remanded to the trial court 
with directions to dismiss the complaint for want of jurisdiction without 
costs, unless plaintilï within a reasonable tirae obtained leave to ameud 
the complaint and did amend the same so as to présent a cause within 
the jurisdiction of the court. The opinion stated that as it was not cer- 
tain that a new trial would be had, and since. in case there was a new 
trial, questions raised on the assignnieuts of error might not arise again, 
the court would not discuss the nierits. Held, that since the mandate 
was consistent elther with the granting of a new trial after correction of 
the complalnt, or the granting of judgment for défendant on the verdict, 
the court would look to the opinion, and, this indicating that a new trial 
was Ihtended, defendant's motion for judgment on the verdict should be 
denied. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dlg. § 1210.*] 

At Law. Action by David Burbank Newcomb and others against 
Caleb Burbank and others. On motion for judgment on verdict. De- 
nied. 

Samuel S. Whitehouse, for plaintiffs. 

Hawkins & Delafield, for défendants. 

WARD, Circuit Judge. The judgment in this cause having been 
reversed by the Circuit Court of Appeals (181 Fed. 334), not on the 

*Jfor other cases see same topic & § number lii Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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merits, but on the ground that the record does not show the requisite 
diversity of citizenship, and the complaint and answer having been 
amended so as to correct the defect, the défendants now move that 
judgment be entered upon the verdict in their favor. 

I am fully satisfied that the Circuit Court of Appeals has the povver 
to order this to be done without granting a new trial. The material 
part of the mandate which I am bound to exécute is in the following 
words : 

"Ordered, adjudged, and decreed that the judgment of said Circuit Court 
be and hereby is reversed, without costs, and the cause renianded to that 
court, with directions to dismiss the complaint for want of jurisdlctlon, with- 
out costs, unless the plaintlffs within a reasonable time obtaiu from that 
court leave to amend tbe complaint and do amend it so as to présent a cause 
within the jurisdiction of that court." 

The mandate does not order a new trial. But on reversai of a 
judgment without more, generally speaking, a new trial follows. 

The mandate being consistent with either view, I am authorized 
to look for further light to the opinion of the court. West v. Brashear, 
14 Pet. 51, 10 L. Ed. 350. I think it shows that a new trial was in- 
tended. Noyés, C. J., said: 

"As it is not certain that there wlll be a new trial of the cause, and as In 
case there is a new trial questions raised upon the asslgnmeuts of error may 
not arise agaln or be presented in the same form. we do not feel that any 
spécial circumstauces exist which call upon us to décide tbe merits of thèse 
questions or départ from the princlple indicated as proper by the Suprême 
Court in Robertson v. Cease, 07 D. S. 646 [24 T.. Ed. 1057]." 

Motion denied. 



Ex parte SARACENO. 
(Circuit Court, S. D. Xew York. November 12, 1910.) 

1. Aliens (§ 54*) — Déportation— Immigration Officers— Jurisdiction. 

The authorlty of the board of spécial inquiry and the Secretary of 
Commerce and Labor on appeal in immigration proceedings to order the 
déportation of alieii immigrants is confined to such aliens as come within 
the classes excluded by Immigration Act March 3, 1801, c. 551, § 2, 20 
Stat. 1084 (U. S. Comp. St. 1901, p. 1295). 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
§ 54.*] 

2. IlABEAS Corpus (§ 92*) — Immigration— Findings—Revibw. 

If there is any évidence, compétent or otherwise, to sustain the flnd- 
ings of a board of spécial inquiry, and of the Secretary of Commerce and 
I.abor in immigration proceedings, on which an alien applylng to enter 
the United States is ordered deported, the court on a pétition for habeas 
corpus, though of a différent opinion, will not disturb the same. 

[Ed. Note.— For othei- cases, see Ilabeas Corpus, Cent. Dig. §§ 87-90: 
Dec. Dig. § 92.*] 

3. Aliens (§§ 47, 49*) — Right to Enter— Pekson Likely to Become a Pub- 

lic Charge- Conviction of Misdemeanor Involving Turpitude- Evi- 
dence. 

Petitloner, having Imraigvated to the United States in 1899, returned 
to Italy in January, 1009, and was followed about four mouths thereafter 

■*For other cases see same topic & § numekr In Dec. & Am. Digs. 1007 to date, & Rep'r Indexes 
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by hls wife and children. He remalned there until September, 1910, 
when he returned to the United States alone. He was a barber by trade 
and bad followed tbat occupation in New ïork during Ms résidence 
■ ' there, was 29 years of âge, and bad $25 when he landed. He inteuded to 
go to his brother, and was not subject to any mental or physical disabil- 
Ity. On his examination it was shown that he had been tvvice arrested 
during his former résidence in New York, and on the second occasion 
was convicted of carrying a concealed weapon, and sentenced to impris- 
onment for 15 days ; hls offense belng a misdemeanor under the New 
York law. Held, that petitioner was not a person likely to become a 
public charge, or a person convicted of an offense Involving moral turpi- 
tude, and was not subject to déportation on either of suçh grounds. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 108, lOT; Dec. 
Dig. §§ 47, 49.*] 

In the matter of the application of Pasquale Saraceno for a writ 
of habeas corpus to obtain his discharge from custody under the dé- 
portation law. Writ granted, and alien discharged. 

William Michael Byrne, for petitioner. 
Henry A. Wise, U. S. Atty. 

WARD, Circuit Judge. Pasquale Saraceno came to this country 
in the year 1899 from the town of Reggio in Calabria, Italy, right 
opposite Messina. He remained hère until January, 1909, when he 
returned to Italy on account of the earthquake which occurred at Mes- 
sina, to look up his relatives. His wife and three children followed 
him in about four months. September 27, 1910, he returned to this 
country alone and was detained for examination. A board of spécial 
inquiry held the next day brought out the facts that the alien has $35, 
is 29 years old, is going to his brother Frank Saraceno, is not subject 
to any mental or physical disability, is a barber by trade, and has fol- 
lowed that occupation in this city for years. It aiso appeared that 
he had been twice arrested, as he says on suspicion, being convicted 
on the second of thèse occasions October 23, 1907, of carrying a con- 
cealed weapon, viz., a revolver, and sentenced to imprisonment for 
15 days. It is said that he tried to forfeit his bail, but, if so, he did 
not succeed. 

Upon this state of facts, the finding of the board was as follows : 

"It is the unanimous opinion of the board that this alien is likely to be- 
come a public charge for the folio wing, among other reasons: He arrives 
hère with a small amount of money, has a family in his native country dé- 
pendent upon him for maintenance, and has no one hère legally responsible 
for him in case of distress. According to his sworn statement, he has come 
in conflict with the police authorities of New York on at least two occasions, 
and admits having been convicted on a charge of carrying concealed weapons 
as testifled to by the détective who arrested him at that time. He is also 
excluded for the further reason of having been convicted of a crime, whlch 
in our judgment jnvolves moral turpitude." 

Upon appeal to the Secretary of Commerce and L,abor the order 
of the board was affirmed. 

The authority of the board and of the Secretary on appeal to or- 
der the déportation of alien immigrants is confined to such aliens as 
come within the classes excluded by section 2 of the immigration 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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law (Act March 3, 1891, c. 551, 26 Stat. 1084 [U. S. Comp. St. 1901, 
p. 1395]). They hâve no more authority to déport one not so in- 
cluded tlian they would iiave to déport a citizen. Gonzales v. Wil- 
Hams, 192 U. S. 1, 24 Sup. Ct. 177, 48 L. Ed. 317. This alien is 
ordered to be deported because he falls within tlie class of "persons 
hkely to become a pubHc charge" and of "persons who liave been 
convicted of or admit having committed a felony or other crime or 
misdemeanor involving moral turpitude." 

If there was any évidence compétent or otherwise to sustain this 
finding, the court, though of a différent opinion, should not disturb 
it. But it is impossible to avoid the conclusion that the real ground 
for the order is that the immigration authorities think the alien an 
undesirable citizen, which is a class not excluded by the immigration 
law. The proof, as we hâve seen, is that the alien is not without 
funds, is young, healthy, foUowing the trade by which he has sup- 
ported himself and his family for years in this country, and is going 
to his brother, who has lived hère for years following the trade of 
tailor. 

The fact that he was arrested four years ago for carrying a con- 
cealed weapon is no évidence whatever that he is likely to become a 
public charge. Kor does that offense involve moral turpitude. Sec- 
tion 1897 of the Pénal Law of the State of New York (Consol. Laws, 
c. 40) provides, inter alla: 

"Any person over the âge of sixteen years wbo shall hâve or carry con- 
cealed upon his person in any city, village or town of this state any pistol, 
revolver or other flrearm without a written license therefor theretofore is- 
sued to Mm by a police magistrate of such city or village or by a justice of 
the peace of such town or in such manner as may be prescribed by ordinance 
of Such city, village or town, shall be guilty of a misdemeanor," 

The right to keep or bear arms is secured by the second amendment 
to the Constitution from limitation by the United States, and it is only 
the carrying of concealed weapons which is prohibited by the state. 

It cannot be held that an act licensed by the state of New York in- 
volves moral turpitude. 

While the powers intrusted to the immigration authorities are very 
great and important and should not be restricted by the courts, it is 
easy to see that upon the reasoning of the board in this case almost 
any immigrant might be deported. The alien is discharged; but, if 
the respondent appeals within three days after notice of entry of or- 
der, the alien must give recognizance with surety in the sum of $250 
conditioned to appear and answer the judgment of the appellate court 
in accordance with Suprême Court Rule 34 (6 Sup. Ct. III) 
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PENNSTLVANIA STEEL CO. et al. v. NEW YORK CITY RY. 00. et al. 

MORTON TRUST 00. v. METROPOLITAN ST. RY. CO. et al. (two cases) 

GUARANTY TRUST OO. OF NEW YORK v. SAME. 

(Circuit Court, S. D. New York. November 3, 1910.) 

Nos. 2—9, 2—33, 2—149, 3—87. 

Street Raileoads (§ 58*) — Insolvency and Recbivers— Disteibution of As- 
sets. 

A pétition for tlie apportionment of a fund, realized by tbe receivers of 
an insolvent street railroad company from the compromise of two suits, 
: between the sults, and for the payment of one part thereof to petltloners 
as receivers for another company, referred to a spécial raaster. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Kg. § 58.*] 

In Equity. Suits by the Pennsylvania Steel Company and others 
against the New York City Railway Company and others, and by the 
Morton Trust Company and the Guaranty Trust Company of New- 
York against the MetropoHtan St. Ry. Co. and others. On applica- 
tion by receivers of the Metropolitan Street Railway Company. Re- 
ferred to spécial master. 

Thèse are applications in référence to the disposition of the proceeds 
of the settlement of the two suits, proSecuted by receivers of the New 
York City Railway Company, which settlement was approved by this 
court in mémorandum filed July 10, 1910. See 180 Fed. 514. 

Byrne & Cutcheon, for Pennsylvania Steel Co. and others. 
James L. Quackenbush, for New York City Ry. Co. 
Dexter, Osborn & Fleming, for receiver of New York City Ry. Co. 
Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 
J. Parker Kirlin, for Metropolitan St. Rv. Co. 
Davies, Stone & Auerbach, for Guaranty l^rust Co. 
Bronson Winthrop, for Morton Trust Co. 

Turner, Rolston & Horan and Bronson Winthrop, for Farmers' L,oan 
& Trust Co. 

LACOMBE, Circuit Judge. When application was recently made by 
contract creditors of the New York City Railway to direct its receiver 
forthwith to pay their claims out of the money received upon said 
settlement, the court called attention to the circumstance that no ap- 
portionment had yet been made of the lump sum paid in settlement of 
the two actions between said actions, and also stated that it was undter- 
stood that the Metropolitan Street Railway claimed to be entitled to 
the whole or some part of the proceeds of the action at law which was 
•settled. The receivers of the Metropolitan hâve petitioned in substance 
that the sum paid in settlement be apportioned between the two suits, 
and that the proceeds of the action at law be paid over to them. The 
receiver of the I\ew York City Railway Company and other parties 
hâve filed answers. 

•For other cases see same topic & § numbke in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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This pétition involves questions which may call for the taking of 
testimony, and ttiay more appropriately be first considered by the spé- 
cial master. An order may be entered sending the pétitions and ail 
the answers to him, with instructions to examine and report as to the 
following questions: 

(1) In wtiat proportion should the net proceeds of the settlement be 
apportioned between the two actions ? 

(2) To what, if any, part of the proceeds of the action at law is the 
Metropolitan Street Railway Company entitled? 

(3) If it be entitled to any part of stich proceeds, whether there are 
any persons, creditors or others, who are entitled to payment of their 
claims out of said proceeds? 



In re NIPPON TRADING CO. 

(District Court, W. D. Washington, N. D. Noveniber 29, 1910.) 

No. 4,294. 

Bankruptct (§ 444*)— Pétition to Review Obder of Référée— Time of Fil- 
iNG — Discrétion of Court. 

Where a party desirlng a review by the judge of an order made by a 
référée in bankruptey inadvertently Aies his pétition wlth the clerk in- 
stead of with the référée as required by General Orders 27 (89 Fed. xi, 32 
C. C. A. xxvii), it is wlthin the discrétion of the court, in the absence ot 
any rule on the subject, to permit the nilstalie to be corrected, even though 
the 10 days within whieh it is its practice to require such pétitions to be 
filed has elapsed. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dig. § 444.*] 

In the matter of the Nippon Trading Company, bankrupt. On cred- 
itor's application for leave to correct an inadvertent mistake in filing 
a pétition to review order of référée. Application granted. 

F. A. Gilman and Arthur E. Griffin, for petitioner. 
Leopold M. Stern, for trustée. 

HANFORD, District Judge. This court has heretofore granted a 
motion to dismiss a pétition for review of an order made by the réf- 
érée, which had been filed in the clerk's office and served upon coun- 
sel for the trustée of the bankrupt's estate. The petitioner is a bank- 
ing Company and is a créditer asserting the validity of a chattel mort- 
gage held as security for its claim. The référée allowed the claim as 
a liability of the bankrupt, but rejected the mortgage, and the pur- 
pose of the creditor in asking for a review is to establish its rights as 
a holder of a valid security. The grounds for dismissing the péti- 
tion are that in such matters the practice is prescribed by article 37 
of the General Orders in Bankruptey (89 Fed. xi, 32 C. C. A. xxvii), 
promulgated by the Suprême Court, as follows : 

"When a bankrupt, creditor, trustée, or other person shall désire a review by 
the judge of any oi-der made by the référée, he shall file with the référée his 
pétition therefor, setting out the error coiiiplained of ; and the référée shall 

*For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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forthwith CCTtify to the judge the question presented, a summary of the évi- 
dence relating thereto, and the flnding and order of the référée thereon." 

In conséquence of the mistake in filing the pétition with the clerk 
instead of the référée, the case has not been certifiée! by the référée 
and the record does not contain the information which the court is 
required to act upon. 

Conceding the correctness of thé court's ruhng and that the time 
within which à pétition should haVe been filed with the référée has 
elapsed, the créditer has appHed for spécial Icaye to file its pétition 
anew and for the necessary extension of time for that purpose. This 
application is opposed by the trustée on the assumed ground that 
the right to hâve a review has been lost by reason of the failure to 
file the pétition, properly, within 10 days from the date of the or- 
der which the petitioner desires to attack, but there is no pretense 
that any rights hâve been prejudiced by the delay. 

In view of the manifest purpose of the bankruptcy law to require 
diligence in the assertion of rightS ih order to expedite the adminis- 
tration of bankrupt estâtes, this court has in several instances held 
that, the omission from the law of an express limitation of time for 
mitiating proceedings for reviewing orders made by' référées does 
not entitle litigants to unlimited, time; that, ordinarily, no more time 
is necessary for the filing of a, pétition for review of an order made 
by a référée than the limited period within which an appeal may be 
taken from a court of bankruptcy to the Circuit Court of Appeaîs, 
prescribed by the twenty-fifth seCtibn of the bankruptcy law, which 
is 10 days, and, therefore, 10 days is the limit of time within which 
such pétitions may be filed wi,thout spécial leave granted by the court. 
It is also to be considered that in several instances the court has, in 
the exercise of discrétion, relieved parties from forfeiture of rights 
by enlargirig the time for filing pétitions for the correction of or- 
ders made by référées alleged to be erroneous. 

The law applicable to the case in hand is well and fully set forth 
in the décision of the Circuit Court of Appeals for, the Third Cir- 
cuit in the case of Bacon v. Roberts, 146 Fed. 729, 77 C. C. A. 155, 
as follows : > 

"We agrée with the cases cited by counsel — there is no dispute upou this 
subject — that no limit of time for taking an, appeal has been fixed either by. 
the statute or by the gênerai' orders; and therefore that, if the particular 
district court whose action is in question has made no rule upon the subject, 
the application for review Is addl-essed In the first instance to the sound dis- 
crétion of that court." 

There being no reason to suspect that the petitioner is not acting 
in good faith, justice does not require that it should be penalized for 
the inadvertent error in filing its pétition with the clerk of the court 
instead of filing it with the référée, in compliance with article 37 
of the gênerai orders. 

The pétition will be granted. 
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In re LOUGH et al. 
(Circuit Court of Appeals, Second Circuit. November 14, 1910.) 

No. 67. 
Banketjptct (§ 309*) — Peovable DEBis—PARTSEKSirip— Capital Left bt De- 

CEASBD PaUTSEK. 

A testator, wlio at the time of his deatli was a partner in a flrm witti 
hls son and anotlier, by bis will provided that the capital he bad in tbe 
firm should be permitted to remain therein for tire j'ears as a loan to his 
son on his payment of Interest. On liis deatb tbe surviving partners con- 
tinued the business, agreed on tbe value of the decedent's interest, and 
credited his exécuter with the amount as a loan to the flrm, witbout objec- 
tion by the legatees, paying interest thereon until their bankruptcy. Mcld, 
that the interest of the testator did not reniain in the new firm as cap- 
ital at the rlsk of the business, but bec.Die an indebtedness of the flrm, 
which the legatees were entitled to prove as a debt against the estâtes of 
the partnership and partners in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 309.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Ernest St. Geor,^e Lough and Robert W. Burrovvs, 
individually and as partners as G. F. Lough & Co., bankrupts. From 
an order disallowing the claims of Heicn Al. Lough and others as 
creditors, they appeal. R. rsed. 

David Bennett King (W. H. Osborn, of counsel), for appellants. 
Whitridge, Butler & Rice (W. P. Butler and John French, of coun- 
sel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. In the year 1884 George F. Eough made 
his will, article 4 of which was as follows : 

"As the withdrawal of the capital I may bave in tbe business conducted by 
me and my son, Ernest St. George Lougli, at the city of New York since Oc- 
tober, 1884, under the firm name of G. F. Lough & Co., would, or might be of 
great inconvenience to said business, I désire and direct that the capital be- 
longing to me in said business at my doath shall be permitted by my executors 
to remain in It as a loan to my said son for a period of flve years unless at 
his option sooner paid ofif or reduced, he paying therefor lawful interest not 
exceeding seven per cent, per annum." 

After the making of the will, Robert W. Burrows was admitted 
to the firm. In 1892 Mr. Lough died, and the only executor who 
qualifîed under his will was his son and partner, Ernest St. George 
Lough. The surviving partners continued the business under the 
same firm name, agreed upon the value of the interest of Lough, Sr., 
as $93,833.97, charged that sum upon the books as due the estate and 
paid interest regularly upon the same thereafter. In 1901 the account 
with the estate of Lough, Sr., on the books was closed, and separate 
accounts opened with his children, legatees under his will, for their 
respective shares in the estate. Statements of account were rendered 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
182 F.— fil 
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and interest paid regularly to them until the final insolvency of the 
firm, which was adjudicated a bankrup't October 9, 1908. 

The référée and the district judge both held that the interest of 
Lough, Sr., remained in the firm as capital at the risk of the busi- 
ness, and therefore the claimants were not entitled to prove as cred- 
itors against the bankrupt estate. We cannot agrée to this conclu- 
sion. At the time the will was made, the testator's interest in the 
firm was properly described as capital in the business, and at his death, 
the time when the will spoke, it was also so properly described. But 
the will expressly declared that it might then be loaned to Lough, Jr. ; 
he paying lawful interest thereon. 

The death of Lough, Sr., dissolved the firm, and it then became the 
duty of the surviving partners, Lough, Jr., and Burrows, to wind 
it up and pay over the amount of his interest to Lough, Jr., as ex- 
ecutor, who might then loan it to himself individually, in accordance 
with the provision in the will. Whatever is donc by agreement be- 
tween the surviving partners and the executor is, in the absence of 
fraud or mistake, binding on every one. Now what the parties did 
was to agrée that the amount of Lough, Sr.'s, interest in the firm 
was $93,833.97 and to charge that sum upon the books of the new 
firm as a loan received from his estate and not from Lough, Jr., in- 
dividually. Thereafter for many years interest was regularly paid 
upon it as a loan, so that not only did the will decare that the amount 
of the testator's interest in the firm at his death might be permitted 
to remain as a loan to his son and partner (he being at that time the 
only other partner), but upon the testator's death the executor did 
permit it to remain, and the surviving partners did accept it as a loan 
to the firm. 

In 1897 at the expiration of the five years fixed in the will the firm 
of George F. Lough & Co. would not bave been wholly solvent if 
the indebtedness to the estate of Lough, Sr., were treated as a loan, 
and in 1908 it was utterly insolvent and adjudicated a bankrupt. The 
fact that the firm was gradually becoming insolvent and the fact that 
the claimants did not know what entries were made with référence 
to the transaction upon the firm books did not change its nature, nor 
did the fact that there was upon the death of Lough, Sr., no précise 
settlement of the firm's accounts, or that Lough, Jr., took no proceed- 
ings in the Surrogate's Court. The legatees by their conduct, past 
and présent, bave fully ratified what was donc. 

Reliance is placed upon the case of Adams & Co. v. Albert, 155 
N. Y. 356, 49 N. E. 929, 63 Am. St. Rep. 675, in which a retired 
member of a firm who was found to hâve left his funds as capital in 
the business was held to be estopped from competing with a cred- 
itor of the firm after it had made an assignment for the benefit of 
creditors b.ecause of représentations the retired partner had made to 
that creditor, on the strength of which he gave the firm further créd- 
its. The case bas no application. The subséquent case of Matter 
of Talmage, 39 App. Div. 466, 469, 470, 57 N. Y. Supp. 437, 429, 
430, afiirmed upon the opinion of the court below 161 N. Y. 643, 
57 N. E. 1126, we think entirely inconsistent with the conclusion 
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reached by the master and district judge. The will contained a sub- 
stantially similar though fuller provision : 

" * * * It is my will and désire that ail sums of money which shall stand 
to my crédit at the time of iny death on the books of the said firm of Dan 
Talmage Sons, and on the first day of January next after my death and ail 
my interest in said tirm and its i)roperty and assets shall reraain with the sur- 
vivors and survivor of said firm in case they or he shall continue the business 
thereof for the space of flve years from my decease (in case my two brothers 
John and Daniel should so long live), they or he to pay interest thereon at the 
rate of seven per cent, per aimum payable quarter yearly ; and at the expira- 
tion of said flve years (or previously in case both my said brothers should die 
before that time) the snms of money and assets which shall be due to and be- 
longing to my esta te shall be wlthdrawn from the survivors or survivor of 
said firm and placed on bond and mortgage or otherwlse securely invested as 
hereinafter mentioned. In case the survivors or survivor of said firm should, 
however, décline to retain said moneys and pay interest thereon as above men- 
tioned and in case of the death of both my said brothers, then my executors 
shall collect and receive the money and assets belonging to my estate and 
invest the same as hereinafter directed and apply the Interest and income 
arising therefrom to the use of my wife during her natural life." 

It is true that the référée found as a fact in that case that the de- 
cedent's capital was left as a loan, and, no appeal having been taken 
from this finding, it was an adjudication binding upon the Appellate 
Division and the Court of Appeals. Still, it is évident that both courts 
agreed in the referee's conclusion ; Barret, ]., saying of it : 

"Whlle we think that this décision is just as binding secondarily as It Is 
prlmarily, we hâve no doubt that It Is entirely sound In elther aspect." 

Lough, Jr., having refused to make proof of daim in bankruptcy 
as executor, the legatees offered proofs individually which should 
hâve been received. 

The order of the court below is reversed, with costs. 



BROWN V. FLETCHER et al. 

(Circuit Court of Appeals, Slxth Circuit. November 9, 1910.) 

No. 2,020. 

1. JUDGMENT (§ 562*) — JUDGMENTS OpEBATIVE AS BaR— NECESSITE OF DECISION 

ON Mebits. 

A subsisting judgment or decree rendered In a suit between glven par- 
ties will not operate to bar a second suit between the same parties or 
their prlvles, unless the niatter in controversy In the latter suit was de- 
termlned on its merits in the first suit 

[EM. Note. — For other cases, see Judgment, Cent Dlg. § 1009 ; Dec. Dig. 
§ 563.*] 

2. Judgment (§§ 543, 551, 577, 821*)— Meegee and Bab— Foreign Judgment. 

The doctrine of merger of a cause of action In a judgment thereon Is 
applied to judgments rendered in courts of a state or district other than 
that In the court in which the question arises, as well as to judgments of 
courts of the same jurisdiction and to final decrees In equity as well as to 

•For other cases see same topic & § nctmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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- Judgmentaf ^t law, but In eltlier case the judgment or decree to opérât» 
as à merger must be valid. 

[Ed. Note.— For otber cases, see Judgment, Cent. DIg. §§ 988, 996, 1492- 
1495; Dec. Dig. §§ 643, 551, 577, 821.*] 
X Election or Eemedieb (§ 11*) — Acrs Constiputinq Election— Mistake as 
TO Remedy. 

A person Is not estopped from pursulng a remedy tliat he îs entitled to 
because he bas endeavored to avafl hlmself of a remedy tliat he never was 
entitled to. 

[Bd, Note. — For other cases, see Election of Remédies, Cent Dlg. § 14; 
Dec Dig. § 11.*] 

4. Election of Remédies (§ 11*) — Acrs OoNSTiruTiNe Election— Mistake as 

To Remedy. 

The présentation for allowance against the estate of a décèdent of a 
Claim based on a decree of a court of anotlier state in a suit for an ac- 
counting and a final adjudication thereon dlsallowing the clalra on the 
ground that the decree was invalid as against the estate and the execu- 
tors for want of jurisdictlon over them In the court which rendered it did 
notconstltute an élection of remédies, which precludes the clainiant from 
subsequèntly bringing suit against the executors on the original cause of 
action. 

■ [Ed. Note. — For other cases, see Election of Remédies, Cent Dig. § 14; 
Dec. Dlg. § ll.«] 

5. Judgment (§ 563*) — Causes of Action Baeeed— Idbntity of Cause of Ac- 

tion. 

A judgment holding a foreign decree sued on void as against the défend- 
ants for want of jurisdiction over them by the court which rendered it is 
not a bar to a subséquent suit on the original cause of action. 

[Ed. Note. — For other cases, see Judgment Cent Dig. §§ 1002, 1008, 
1010, 1014 ; Dec. Dig. § 563.*] 

6. Judgment (§ 570*) — Judgments Operativk as Bae— Deceee of Dismissal. 

A decree dismissing a suit on the express ground of "want of prosecu- 
tion," although other grounds of dlsmissal were urged and were discussed 
by the court in its opinion, is not a bar to a second suit 

[Ed. Note. — For other cases, see Judgment Cent Dig. § 1040 ; Dec. Dig. 
S 570.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

Suit in equity by Albert W. Brown against Frank W, Fletcher and 
Allan M. Fletcher, executors of the last will and testament of George 
N. Fletcher, deceased, and Grâce Fletcher King. Decree for défend- 
ants, and complainant appeals. Reversed. 

This Is a suit in equity and was commenced In the court below on October 
26, 1908; jurisdiction having been acquired through diversity of citlzenshlp. 
It appears by thé blU that complainant Is the sole legatee and devisee of his 
deceased wife Frances M. Brown, who was the daughter and sole helr at law 
of William White, late of the city of Boston. White died Intestate April 28, 
1873, and Mrs. Brown died testa te December 3, 1902. The appellees Frank W. 
Fletcher and Allan M. Fletcher are the executors of the last will and testa- 
ment of George N. Fletcher, late of Détroit MIch., who died November 5, 1899, 
and whose will was probated In Wayne county of that state. Thèse executors 
and Grâce Fletcher King (the remaining appéllee) were the chlldren of George 
N. Fletcher, and are the residuary devisees and legatees of his estate. 

The biU of complalnt was dismissed October 2, 1909, upon two pleas In bar 

•For other cases see same toplo & S numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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flied by défendants, and the présent proceeding Is pending hère upon appeal 
and certain assignments of error. Under the pleas three points of défense 
were urged, to wlt, res adjudicata, élection, and abandonment. The pleas 
were sustalned upon facts which appear in a stipulation. The controversy so 
far as it need be stated grew ont of certain transactions had between William 
White and George N. Fletcher in pine lands loeated in Michigan, which were 
begnn in 1856, and continued «ntil White's death in 1873. White furnished 
certain money to purchase lands, and Fletcher was plaeed in control. Another 
person named Canipbell was also interested as appears by a contraet in writ- 
ing entered into between him and Fletcher on March 15, 1856. Some of the 
lands purchased were held in comnion in the nauies of White, Fletcher, and 
Canipbell, and some In the name of Fletcher alone. Campbell died July 16, 
1857, and his interests were ultimately acquired by White except in certain 
pine lands. As to thèse latter interests, it was averred in a bill filed in the 
court below by the daughter of White as hereinafter mentioned that they also 
were transferred to White. At any rate, no interest of Campbell seems to be 
involved in the présent suit. 

It appears by the agreed statement of facts that upon White's death E. H. 
Spaulding was appointed administrator of his estate, and on April 24, 1874, 
Spaulding flled in the Suprême .fudicial Court of Suffolk county, Jlass., a bill 
In equity against George X. Fletcher, of Détroit, James Campbell and Eliza 
White, widow of William White, averrlng, in substance, that the intestate had 
been engaged in extensive business transactions with George N. Fletcher in 
the purchase and sale of lands and in lumliering opérations in Michigan ; that 
Fletcher refused to disclose the true nature of the ;joint transactions : that 
Campbell claimed to hâve some interest in the transactions and investments, 
and was in possession of the books of account. deeds, vouchers, etc. ; and 
that he refused to allow examination to be made of the book.s, etc. Complain- 
ant prayed for discovery and an accounting, and that défendants be decreed 
severally and .iointly to pay any balance found due. 

Fletcher was served with process in the cause and appeared and filed an 
answer. Prior to his death the T)arties, includnig Frances il. Brown, who 
had been made a party. entered into an agroement to refer the matter in is- 
sue to arbitration under a rule of court. The matter was thereupon referred 
to TJnited States Circuit Judge, Futnam, who, according to the terms of the 
submission, made a partial report. Ile found that Fletcher should account. 
The matter was then sent baclc to .Tudge l'utnam, and during the pendency 
of the accounting Fletcher died. It was provided in tlie agreement to arbitrate 
that the suit should not a bâte on the death of any party, but that it should 
proceed against his exeeutors or administrators. Fletelier's exeeutors, how- 
ever, refused to enter the .1urisdicti<m of the Mîissnchusetts court or to become 
parties to the suit. Fletcher had left a small estate in Massachusetts, and an 
administrator with the will anuexed of his estate was appointed in that state 
and was made a party to the suit. Xotice of an order to appear and défend 
was served in the state of Michigan upon the exeeutors and residuary legatees, 
défendants in the présent suit. They declined to beed the notice and the case 
proceeded before .Tudge Putnam as arbitrator. Ile made an award in 100^, 
In favor of complainant in the présent suit (who had succeeded as before 
stated to the interest of White and AVhite's daughter) for .$:)!J4.:!72.S7 and costs 
against Fletcher's administrator with the will annexed, and in terms also 
against the présent appellees. The award was ;it?irnied by final decree of the 
Massachusetts court, entered April 14, 190.''.. Fletelier's estate in Massachu- 
setts was not suflicient to satisfy an.y part of the decree. As to the parties 
other than Fletcher. who were made défendants as before stated in that suit, 
the bill was dismissed. 

It appears both by the présent bill and the agreed statement that the appel- 
lant presented to the commlssioners on daims in the matter of the estate of 
Fletcher in Wayne county, Mich., a claim based upon the decree of the Massa- 
chusetts court, which was disallowed. An appeal was taken by Brown to the 
circuit court of Wayne county, where the disallowance of the claim by the 
commlssioners was afflrmed. The judgnient of the Circuit Court was affirmed 
by the Suprême Court of Jlichigan, 146 Mich. 401, 1(X> N. W. OWî, and that 
judgment was affirmed by the Suprême Court of the United States, 210 U. 
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S. 82, 28 Sup. et. 702, 52 L. Ed. 966. The grounds of the deelslona will be 
stated later. 

It Is alleged In the Mil In the présent case that Fletcher contlnued to man- 
age and dispose of pine lands after White's death, and uever denied that he 
was accountable to White's estate for the moneys and property In his hands; 
that he never rendered an Itemlzed account of the moneys and property ; that 
the présent appellees are In possession of thèse moneys and propertles and hold 
them in trust Dlscovery and accoimting are prayed. 

Prlor to the commencement of the proceedlng before the commissloners on 
clalms In the probate court of Wayne county on February 4, 1901, Frances SI. 
Brown as administra trlx de bonis non of the esta te and sole helr at law of 
William Whlte, deceased, flled a blll agalnst the présent défendants in the 
icourt below, in which she set out substantially the same facts, though not so 
much in détail, as those stated in the présent case, so far as they relate to 
ihe merits of the action. That suit and the proceedings thereln and the action 
«f the court helow are made the subject of the second plea, and ail are suili- 
fiently stated in the opinion. 

H. R. Martin and Walter B. Grant, for appellant. 
Henry Ledyard and Henry Campbell, for appellees. 

Before WARRINCxTON and KNAPPEN, Circuit Tudges, and Mc- 
CALL, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The right to maintain a bill in equity founded on diversity of citizen- 
ship to establish a claim against the légal représentatives of an es- 
tate is not questioned ; and it niay be safely assumed for the pur- 
poses of Ihis décision that complainant is entitled to maintain his bill 
unless one or both of the pleas must be sustained. Eddy v. Eddy, 
1G8 Fed. (6th Circuit) 590, 598, 93 C. C. A. 586 ; Waterman v. Canal- 

Louisiana Bank, 215 U. S. 33, 43, 30 Sup. Ct. 10, 54 L. Ed. ; 

O'Toole V. Hurley, 115 Mich. 517, 73 N. W. 805. 

It is to be observed that, in spite of ail the litigation had and time 
consumed over the matters mentioned in the statement, the issues ten- 
dered by the bill — that is to say, what if any pine land and lumber 
transactions were ever had between the deceased principals White 
and Fletcher, and what would resuit from discovery and a proper ac- 
counting — hâve never in fact been tested and tried, except in a court 
whose right to proceed to final decree was lost through the death of 
Fletcher. Brown v. Fletcher's Estate, 146 Mich. 401, 109 N. W. 
686; s. c, 210 U. S. 83, 28 Sup. Ct. 702, 52 L. Ed. 966; Brown v. 
Fletcher (C. C.) 140 Fed. 639. The rule is that a subsisting judg- 
ment or decree rendered in a suit between given parties will not op- 
erate to bar a second suit between the same parties or their privies 
unless the matter in controversy in the latter suit was determined on 
its merits in the first suit. In Hughes v. United States, 4 Wall. 232, 
237, 18 L. Ed. 303, Justice Field stated the rule thus : 

"In order that a judgment raay constitute a bar to another suit, it must be 
rendered in a proceediug between the same parties or their privies, and the 
point of controversy must be the same in both cases, and must be determined 
on its merits. If the first suit was disinissed for defeet of pleadings, or par- 
ties, or a mlsconception of the forni of proceeding, or the want «f jurisdie- 
tion, or was dlsposed of on any ground which did not go to the merits of the 
action, the judguieut rendered wiU prove no bar tu unother suit." 
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Another mode of expressing the rule is found in Baker v. Cum- 
mings, 181 U. S. 117, 124, 21 Sup. Ct. 578, 581 (45 L. Ed. 77G), as 
stated by the late Justice Peckham : 

"Stated generally and without détail, the theory of tbe law is that matter.s 
whieh liave once beeii fuily investisated betweeu the parties aud deterniined 
by the court shall not le again coiUested, and that the ,1udgnient of the court 
upon uiatters thus deterniined shall be conclu.sive on the parties and never 
subject to further inquiry." 

The principle is that the right shall be accorded to every litigant to 
hâve the issue he tenders submitted to a compétent tribunal and once 
heard and disposed of on its merits ; but that (apart f rom new trial, 
appeal or error) as against the same party this right shall not be giv- 
en twice. As observed by Mr. Justice Harlan in Southern Pacific 
R. V. United States, 108 U. S. 1, 49, 18 Sup. Ct. 18, 27, 42 L. Ed. 
355: 

"ïhe aid of judicial trilranals would not be invoked for the vindicatlon of 
rlghts of person and property, if, as between parties and their prlvies, conelu- 
slvene.ss did not attend the .iudgments of such tribunals in respect of ail mat- 
ters properly put in issue and aetually determined by theni." 

See, also, Keller v. Stolzenbach (C. C.) 20 Fed. 47; Bunker Hill 
& Sullivan Min. Co. v. Shoshone Min. Co., 109 Fed. (9th Circuit) 
504, 507, 47 C. C. A. 300; Ex parte Loung June (D. C.) 160 Fed. 
251;_In re Ward's Estate, 152 iMich. 218, 230, 237, 116 N. W. 23. 

It is earnestly contended on behalf of appellees respecting the claim 
presented by the appellant to the commissioners of claims that it "vvas 
sufficient in form to permit of opening up the entire controver.sy and 
a full présentation of the merits." It is not said that the entire con- 
troversy was in fact presented and determined on its merits. The 
claim is that this might hâve been donc, and the failure to do so was 
the équivalent of such a submission and détermination. The claim as 
presented bears date of April 6, 1904, is addressed to the commis- 
sioners and signed by Brown, and is as follows : 

"You are hereby notlfled that Albert W. Brown is a créditer of said estate 
lu the suni of four huudred and four thousand two hundred and fifty-four dol- 
lars and twelve cents ($404,254.12), and interest thereon at the rate of six (6) 
per cent, per annuni, from the 14th day of April, 190,3. 

"Said clalni is based upon the linal decree of the Suiireine .ludicial Court for 
the conimonwealth of Massachusetts entered on the ]4th day of April, 190.'?, and 
whicli decree was entered in a suit in said court to which the said George N. 
Fletcher, deceased, in his lifetinie, was a party défendant, and which decree 
purports to and does liind the estate of the said décèdent to the payment of 
the full amount decreed to be paid, as aforesaid, under its provisions. 

"A copy of the said decree and the proceedings in said suit, duly certiiied 
and attested under the act of Congress and the law of this state, is ready to 
be produced and proved before you as the commissioners ou claims in said 
estate, and the said claimant, Albert W. Brown, does and will claim for the 
said decree when produced and proven according to law the same full force, 
faith, and crédit to whieh the same is entitled under the laws of said conimon- 
wealth of Massachusetts wlthiu the state of Miehigan, against the estate of 
said George N. Fletcher. deceased. 

"ïhe said Albert W. Brown therefore demands aud claims against the estate 
of the said George N. Fletcher, deceased, the full sura of $4<)4,2.")4.12, with in- 
terest thereon at the rate of six (6) per cent, per annum from the 14th day of 
April, ]903. 
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"Toii are also notlfled that the saîd claimant is now ready to présent and 
prove his sàid elaim without delay, and you are respectfuUy reguested to flx 
an early date for the hearlng thereof in aecordance wltU the statute in such 
case made and provided." 

It will be noticed that the daim is in terms based solely upon the 
Massachusetts decree, and contains no mention of the merits, or even 
of the nature, of the demand which resulted in the decree relied upon, 
except as référence is made to "a copy of said decree and of the pro- 
ceedings in said suit" to be produced before the commissioners. The 
only évidence offered to prove the claim was an exemphfication of the 
record of the Massachusetts court. This course was pursued, as stat- 
ed in argument, on the theory that the évidence of the cause of com- 
plaint of the White estate against the Fletcher estate v^as merged in 
the decree. In Mason v. Eldred, 6 Wall. 232, 234, 18 h. Ed. 783, 
Justice Field, having under considération the question whether under 
the joint debtor act of Michigan the note in suit had been merged 
in a certain judgment, stated the gênerai rule and the eflfect of merger 
thus : 

"If the note In suit was merged in the judgment, then the judgment is a bar 
to the action, and an exempliflcatlon of its record is admissible, for It has long 
heen settled that under the plea of the gênerai Issue In assumpsit évidence 
may be received to show, not merely that the alleged cause of action never 
existed, but also to show that it did not subsist at the commencement of the 
suit. On, the other hand, If the note is not thus merged, it still forms a sub- 
slsting cause of action, and the judgment Is Immaterlal and irrelevant." 

This rule was applied, Justice Miller announcing the opinion, in 
Eldred v. Bank, 17 Wall. 547, 548, 552, 21 L.Ed. 685. It is scarcely 
necessary to say that the doctrine of merger is applied to judgments 
rendered in courts of a state or district other than that of the court 
in which the question arises, as well as to judgments of courts of the 
same jurisdiction. In Schuyler v. Israël, 120 U. S. 506, 509, 7 Sup. 
Ct. 648, 649, 30 L,. Ed. 707, when passing upon the sufficiency of an 
answer to an action on a note brought in a fédéral court of Missouri, 
setting up a judgment previously rendered on the same note in a 
fédéral court of Texas, Justice Miller said : 

"That judgment must be held to merge the évidence of the debt, whether 
that évidence be paroi or written, in the judgment flrst recovered." 

, See, also, McCadden v. Slauson, 96 Tenn. 586, 590, 36 S. W. 378 ; 
2 Black on Judgments (2d Ed.) § 864, and cases cited. The doctrine 
of merger applies equally to a final decree in equity. Say the court 
in Mutual Life Ins. Co. v. Newton, 50 N. J. Eaw, 571, 577, 14 Atl. 
756,759: 

"If the decree Is final, then Its resuit Is to merge the original cause of ac- 
tion." 

See, also, 2 Black on Judgments (2d Ed.) § 675; Pennington v. 
Gibson, 57 U. S. 65, 77, 14 L. Ed. '847 ; Nations v. Johnson, 65 U. 
S. 195, 16 L. Ed. 628. 

The commissioners decided that the Massachusetts court was with- 
out jurisdiction to enter a decree, and Brown's claim was consequent- 
ly rejected. When the case was taken on appeal to the circuit court 
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of Wayne county, it was presented to the court with the understand- 
ing that a jury should be considered as in attendance, and that the 
détermination of tlie court should take the shape of a direction to 
render a verdict either for or against plaintiiï's claim. This was car- 
ried out and in the charge forniulated for the purpose the history of 
the Htigation in Massachusetts was in substance stated, and thereupon 
the court said : 

"I am of the opinion tliat the claim of the plaintiff was properly dlsallowed 
by the conimissloners, and the jury is therefore iustructed to render a verdict 
to that effect." 

In short, the case appears to hâve been heard and disposed of in 
each tribunal, from the commissioners to the Suprême Court, solely 
upon the question of the sufticiency and binding effect of the Massa- 
chusetts decree. 

Since the resuit of thèse rulings was that the Massachusetts court 
was without jurisdiction to render a decree to bind the présent de- 
fendants or the estate in Michigan, it is now plain enough that the 
cause of complaint set out in the présent bill could not bave been 
merged in that void decree ; and the question is whether complainant 
can now maintain bis alleged cause of complaint. In McCadden v. 
Slauson, supra, it is said (page 590, 96 Tenu., page 379, 36 S. W.): 

"We are of opinion that the doctrine of merger is only applicable in a case 
where a valid jud^nient has been reudered, and. it having been determlned 
in the litigation betvveeu tliese parties th:it the Ohio judgment was void, there 
could be no merger of the note and tlie plalntiff is entitled to maiutain his 
suit upon the original cause of action." 

See, aiso, Zaleskv v. lowa State Ins. Co., 102 lowa, -512, 519, 70 
N. W. 187, 71 K.' W. 433 ; Packard v. Mendenhall, 42 Ind. 598, 
600; Oil Well Supply Co. v. Koen, 64 Ohio St. 422. syl. 1, page 
428, 60 N. E. 603; Reed v. Chilson, 142 N. Y. 152, 155, 36 N. E. 
884; Green v. Clawson, 5 Houst. (Del.) 159, 162; Elakeslee v. Mur- 
phy, 44 Conn. 188, 194 ; Ludwig v. Murphv, 143 Cal. 473, 475, 77 
Pac. 150; Sackett v. Montgon^erv, 57 Neb. 424, 426, 77 N. W. 
1083, 73 Am. St. Rep. 522; 2 Black on Judgments (2d Ed.) § 680, 
and cases cited. 

It is not meant by thus pointing out thèse familiar principles of 
the doctrine of merger to do more than gain as clear a perception as 
we may of the real significance of the plea of res adjudicata alluded 
to in the statement. Défendants' position is this : That it was open 
to Brown, first, to présent his claim as it was based on the decree of 
the Massachusetts court; and, next, upon rejection of the claim both 
before the commissioners and the Circuit Court, to présent his cause 
of complaint in practically the same form and manner as it is set 
forth in the présent bill, including the discovery and accounting 
sought, the insistence being that his claim was for a defînite sum, 
and that the certified decree on the one hand and the évidence tending 
to support his cause of complaint on the other were but items of évi- 
dence tending to support his claim. 

One way of testing the strength of this contention is to compare 
the claim as it was actually made with the claim as it is set out in 
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the bill. The claim presented to the commissioners was for a definite 
sum, the exact amount of the decree. The claim made in the bill is 
wholly unliquidated, is based upon an unsettled partnership and an 
alleged right to a discovery of partnership assets and funds consist- 
ing of Içinds and other assets, and a right to an accounting covering 
a multitude of transactions which occurred in a business of large 
proportions and extended over many years of time. The proceeding 
before thé commissioners was conceived and conducted upon the basis 
of a decree which upon the theory of counsel for Brown merged 
everything that has been thus far stated, into a single claim for 
money in the sum of $404,254.13, with a specified rate of interest 
from a date named. True, this proved to be a false theory, but it 
was none the less a form and scheme of action; If it be conceded 
that the présent cause of complaint could hâve been presented and 
tried and determined both before the commissioners and the Circuit 
Court, it is clear that it would bave been a distinct and an additional 
cause of action. The very doctrine of merger as well as the conten- 
tion of learned counsel for défendants proves this. 

Was Brown bound at his péril to présent both of thèse causes at 
the same time? Had he a right to test the validity of the decree, not 
only with the commissioners and in the Circuit Court but also before 
the two Suprême Courts, before attempting to maintain the présent 
cause of complaint ? The sequel to the test made of the decree, does 
not of itself conclusively show that Brown had no right so to make 
the test. It is not claimed that he did not make it in good faith and 
ander the advice of counsel. He was as is stated in his claim, "a 
creditor of said estate in the sum of four hundred and four thousand 
two hundred and fifty-four dollars and twelve cents," or he was in 
no sensé a creditor of the estate except only under a claim for an 
unliquidated amount, and that amount might hâve been as it may 
still be either less or more than the amount of the decree. Now, anv 
claim that the penalty of trying out the decree alone was to preclude 
:an actual as distinguished from a constructive trial of the présent 
cause of complaint upon its merits, ought to be fortified by convincinsr 
reason and authority. 

It is undoubtedly true that one cannot, after being defeated in an 
action, successfully maintain a second one simply upon a ground or 
reason additional to that set up in support of the former action. Wer- 
lein V. New Orléans, 177 U. S. 390, 399, 20 Sup. Ct. 683, 44 L. Ed. 
817. Nor can one in a second attempt reach the same resuit as that 
first sought simply by "a différent médium concludendi" ; for, as 
observed by Mr. Justice Holmes in United States v. California & Ore 
Land Co., 192 U. S. 355, -358, 24 Sup. Ct. 266, 267, 48 L. Ed. 476 : 

"But the whole tendency of our décisions is to require a plaintifï to try his 
whole cause of action and liis whole case at one tluie. He cannot even spllt 
up his claim, • » ♦ and, a fortiori, he cannot divide tlie grounds of re- 
covery." 

The former , adjudication was that the decree of the Massachusetts 
court could not be enforced. It was not that the demand erroneously 
treated as merged in the decree could not be. If évidence in support 
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of the présent cause of complaint had been présentée before the com- 
missioners or the Circuit Court, it certainly would not hâve beep 
pertinent to the issue upon the decree, and, had the decree been held 
enforceable, the offered testimony would hâve been inadmissible. The 
insistence that Brovvn's claini before the commissioners was independ- 
ent of the decree in the sensé that évidence tending to sustain the 
présent cause of complaint would hâve tended to support the claim 
does not seem to us tenable. Brown's claim to be a creditor was in 
virtue of the assumed force and effect of the decree alone; it inhered 
in the decree; it was the decree. This, and this alone, was the the- 
ory of his action and chosen remedy. The validity of the claim as 
made and of the remedy adopted depended upon the validity of the 
decree. If the decree had been valid as against défendants, it would 
quite as certainly as would a domestic decree bave been conclusive of 
Brown's rights. The only diflference between such decrees would as 
regards the présent question hâve been in method of enforcement. 

The présent inquiry would therefore seem to involve as much if 
not more a problem of remédies than one merely of fatal omission of 
issue or évidence. We think it will aid in the solution of this inquiry 
to consider at this stage complainant's claim that there is a distinct 
class of décisions which, rather than those declaring the principles 
of res adjudicata, identify and so ought to rule this branch of the 
case. Thèse décisions it is urged hold that a course pursued similar 
in principle to the one under discussion is merely a mistake of rem- 
edy, which does not operate as a bar to any existing actual right or 
remedy either upon the theory of former adjudication or élection of 
remedy. 

In Northern Assur. Co. v. Grand View Bldg. Ass'n, 203 U. S. 106, 
107, 27 Sup. Ct. 27, 51 L,. Ed. 109, suit was brought by bill to re- 
form a policy and recover upon it as reformed. A prior action at 
law upon the same instrument and between the same parties had 
been decided, in which it was held that the policy could not be 
changed by secondary évidence and the action could not be maintained 
for that reason. The judgment in that case was relied upon as a 
bar to the équitable proceeding before mentioned. Said Mr. Justice 
Holmes : 

"The former décision, of course, is not an adjudication tbat tlie eontract can- 
not be reformed. It was rendered in an action at law, and only decided that 
the eontract could not be recovered upon as it stood, or be helped out by any 
doctrine of the comnion law. If it were to be a bar it would be so, not on the 
ground of the adjudication as such, but on the ground of élection, expressed 
by the form in which the plaintiff saw fit to sue. As an adjudication it simply 
establishes one of the propositions on which the plaintiff relies ; that It can- 
uot recover upon the eontract as it stands. The supposed élection is the 
source of the effect attributed to the judgment. * * * Its (plaintiff's) 
choice of law was not an élection but au hypothosis. * * * It could not, 
or at least did not need to, deniand reformation, if a coui't of law could efl'ect 
the same resuit. It did demand the resuit, and showed by its pleadings that 
the path it did choose was chosen simply because it was supposed to be an 
open way. Snow v. AUey, 150 Mass. 193, 193 ['iO ^^ E. 091]." 

In Bierce v. Hutchins, 205 U. S. 340, 34G, 347, 27 Sup. Ct. 524, 
525, 51 L,. Ed. 828, the same îearned justice had occasion to pass up- 
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on the effect of a previoùs assertion of a lien upon the property in 
issue, which the plaintifï had made and souglit to enforce by a suit 
that was subsequently dismissed; and upon a daim tliat this consti- 
tuted an élection of remedy inconsistent with a claim of title, etc., 
it was said: 

"Election Is simply what its name imports ; a cholce, shown by an overt act, 
between two ineonsistent rights, eitber of which may be asserted at the wiH 
of the chooser alone. * * * The claim in the lien suit, as was said in a 
récent case, was not an élection, but an hypothesis. « * * The fact that 
a party, through mistake, attenipts to exercise a rlght to which he Is not en- 
titled, does not prevent his afterwards exercising one which he had and still 
bas unless barred by the previoùs attempt." 

In Barnsdall v. Waltemeyer, 142 Fed. (8th Circuit) 415, 420, 73 
C. C. A. 515, 520, Waltemeyer brought an action against Barnsdall 
to recover certain money which he aHeged Barnsdall had promised 
to pay to him and one Leach out of the first money he received for 
ore takep, from certain property. Waltemeyer had acquired the in- 
terest'of L,each. The fifth défense made by Barnsdall was that Wal- 
temeyer had brought a suit in, equity. against him to rescind the agree- 
ment which Waltemeyer was , then seeking to enforce, and that the 
suit had been dismissed upon its rneritsj Said Sanborn, Circuit Judge: 

"It is contended that by the institution and prosecution of this suit in equity 
the plaintilï irrçvocably elected to rescind the coiitract, and thereby estopped 
himself f rom main,taining this action to enforce it. But the fatuous choice of 
a fancled remedy that never ëxisted, and its futile pursuit until the court ad- 
judge'g that'it never had existence is no défense to any action to enforce an 
actual remedy ineonsistent with that first invoked through mistake'' — citing 
a number of décisions. , 

In Zimmerman v. Robinson & Go., 128 lowa, 73, 74,. 102 N. W. 
814, 815, the court said of the effect of a failure in one suit to rescind 
upon a later ^suit to enforce a contract : 

"Where but one remedy exists, the unavailing effort to enforce another does 
not constitute an élection or estoppel which prevents a resort to the proper ac- 
tion." 

This was but following another décision of the same court (128 
lowa, 75, 102 N. W. 815) : 

"An élection exists only where two or more inconsistent remédies are open 
to a party, and he is at llberty to pursue any one of them. It cannot exist 
between consistent concurrent remédies, or between a rightful remedy and one 
which the party may mistakenly suppose to be applicable." 

Again, the court adopted a rule laid down by the Suprême Court 
of Minnesota (128 lowa, 75, 102 N. W. 815) : 

"But we thlnk it equally true that a mère attempt to pursue a remedy or 
claim a rlght to which the party is not entitled, and without obtaining any lé- 
gal satisfaction therefrom, will not deprive him of the benefit of that which 
he had originally a rlght to resort to or daim. * * * \Ve know of no 
prineiple of law which imposes upon a party any otlier or gréa ter penalty for 
attempting to assert a rlght to which he is not entitled than the judgmeut for 
damages and costs awarded against him in the action." 
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So in Calîfornia in Agar v. Winslow, 123 Cal. 587, 590, 56 Pac. 
422, 423, 69 Am. St. Rep. 84, it was held : 

"That plaintiflC was mistaken and undertook to avail himself of a remedy 
that lie was never entltled to this does not prevent him from subsequently 
availlng himself of a rejiiedy that he is entltled to under the facts of the case. 

* * * No case has been called to my attention, nor do I believe that any 
ean be found. which holds that a person is estopped from pursulng a remedy 
that he is entltled to, because he has endeavored to avail himself of another 
remedy that he never was entltled to. If this were the rule, then a mère mis- 
take of judgment would resuit in depriving one of valuable rights." 

In Rowell v. Smith, 123 Wis. 510, 516, 517. 102 N. W. 1, 3, an 
elaborate discussion of the doctrines of res judicata, élection, and es- 
toppel will be found. After stating some gênerai rules on the first 
of thèse subjects, the learned judge in speaking of the effect of a for- 
mer action spoke of it and the action under review thus : 

"The former action proceeded upon the theory that there was a valld con- 
tract between the parties, while this action was gromided upon the theory that 
at best there was only an enforceable agreement to make such a contract. 

* * * The niere fact that in the former action It was claimed there was a 
guaranty good at law, and on the second., pccaslon that must be deemed to 
hâve been abandoned and the action grounded, on a transaction not culminat- 
ing in a légal contract as intended, is not sufficient to render the former judg- 
ment a bar to the successful prosecution of this action upon principles of res 
adjudicata." . 

And on the subject of élection (page 522, 123 Wis., page 5, 102 N. 
W.): 

"Where only one remedy exists, but the plaintifC asserts one which he does 
not in fact possess, the proper remedy is not waived." 

In Massachusetts the rule is stated thus (Snow v. Allev, 156 Mass. 
193, 195, 30 N. E. 691, 692): 

"Election exists when a party has two alternative and Inconsistent rights. 
and it is determi^ied by manifestation of choice. Metcalf v. Williams, 144 
Mass. 452, 454 [11 N. K. 700]. But the fact that a party wrongfully supposes 
that he has two such rights and attempts to choose the one to which he is not 
entltled is not enough to pre l'eut his exercising the other one to which he is 
entltled." 

In McLaughlin v. Austin, 104 Mich. 489, 491, 63 N. W. 719, 720, 
a question of alleged élection arose through prior filing of a lien bj 
plaintiflf, in which it was stated under oath that the materials in suit 
had been furnished in pursuance of a contract with a person other 
than défendant, against whom the suit then under considération was 
brought to recover for the materials. It was said: 

"There is a différence between an élection of remédies and a mistake of rem- 
edy, and the law has not gone so far as to deprive parties of meritorious clalms 
merely because of attempts to collect them by inappropriate actions, upon 
which recovery could not be had." 

In Sullivan v. Ross' Estate, 113 Mich. 311, 319, 71 N. W. 634, 76 
N. W. 309, 310, it appeared that plaintifï had theretofore brought 
an action based upon an alleged oral contract and failed, and there- 
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upon brought the action in question basing it upon a wrîtten contract ; 
and of this the majority of the court on rehearing said: 

"It will appear from the authorities already cited that If, In chooslng his 
remedy, he has made a mistaUe, and for that reason failed, he is not eut off 
from pursuing the right reuiedy." 

It is manifest that Brown's acts before the commissioners and the 
the Circuit Court did not constitute an élection ; for, as shown, an 
élection présupposes at least two remédies from which to choose. The 
theory of the remedy he adopted involved a merger of his original 
cause of action ; while the sequel proved that his assumed right under 
the decree and remedy to enforce it were nullities and his only right 
and remedy existed in and upon the original cause of action. 

There is another and slightly différent way in which this subject 
may be considered. Recalling défendants' insistence that Brown might 
hâve presented to the commissioners and to the Circuit Court the de- 
cree of the Massachusetts court and also his présent cause of com- 
plaint, it will be observed that this impliedly concèdes that Brown 
might in efïect if not in form hâve introduced two counts, one embrac- 
ing the decree and the ôther the f acts stated in the présent bill. 

In Water, Light & Cas Co.'v. City of Hutchinson, 160 Fed. (8th 
Circuit) 41, 43, 90 C. C. A. 647, 549, the question was whether a 
judgment rendered against plaintiff in an action upon an express con- 
tract for electric lights furnished to the city was a bar to a subsé- 
quent action on quantum meruit for the value of the service so ren- 
dered. Judge Phillips in announcing the opinion of the court said : 

"Whlle not contending that the plaintiff had not the right in the flrst in- 
stance to a (luantum meruit action, the position of defendant's counsel is that 
the plaintiff was entitled to pursue only one remedy, and, having made Its 
élection to sue upon the express contract and lost, it is barred from thereafter 
resorting to the action quantum meruit. Judged by their argument, thelr posi- 
tion dlvides itself into two aspects, élection of remedy and res adjudlcata." 

After stating the rule applicable to a choice made of two subsisting 
inconsistent remédies, the learned judge proceeded (page 44, 160 Fed. 
page 550, 90 C. C. A.) : 

"It is famillar practice where A., under spécial contract, has done work for 
B., such as undertaklng to buUd a house and the llke, belng apprehenslve tliat 
he may not hâve come up to the full measure of the requirements of the con- 
tract, he may in a suit for the enforcement of the contract add a second count 
In quantum meruit. * • * He is entitled to so plead to meet the contin- 
gency of the proofs, so as to avold the disaster of going ont of court on f ailure 
to show full performance of the contract. * * * As each count would con- 
stitute a separate cause of action, we know of no established rule of procédure 
that would compel the plaintiff to embrace them in one action. * * * ïhe 
authorities abundantly support the proposition that, when judgment goes for 
the défendant in an action on express contract on the ground that the con- 
tract had not been completed by the plaintiff, such judgment is not a bar to a 
second action to. recover the reasonable value of the same services. ♦ * * 
The fact that a party through mlstake attempts to exercise a right to which 
he is not entitled, or has made choice of a supposed remedy that never existed, 
and pursued it until the court adjudged that It never existed, should not and 
does not preclude him from afterwards pursuing a remedy for relief, to which 
in law and good conscience he is entitled." 
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It hardly need be saîd again that Brown committed a mistake in his 
endeavor to en force a void decree. But it is hard to sec why the the- 
ory of merger alone of the former action should not fnrnish a most 
natural instance for the application of the rule of the foregoing dé- 
cisions. 

But, in determining whether the présent case really belongs to that 
class of décisions, we shall dérive assistance through référence to some 
of the leading cases which are relied on by défendants to show that 
the présent cause of complaint must be treated as "forever concluded 
between thèse parties under the doctrine of res adjudicata." 

In Werlein v. New Orléans, supra (177 U. S. 390, 396, 20 Sup. Ct. 
682, 685, 44 L. Ed. 817), it was wisely said by the late Justice Peck- 
ham: 

"The law In relation to the effect of a judgment between the same parties 
is well known, but its application to particular cases is sometimes ditficult to 
détermine." 

The case most relied on by counsel for défendants in this respect 
is Schlee v. Darrow's Estate, 65 Mich. 362, 32 N. W. 717. But that 
case did not involve or décide the présent question. It is true that 
plaintiffs in that case (the former wards of the defaulting guardian) 
placed a claim before the commissioners against the estate of the de- 
ceased surety of the guardian, which showed that the probate court 
had by an order found the amount of the guardian's default for which 
the surety was alleged to be liable. It is true, also, that the order of 
the probate court was adjudged to be void, and, further, that, in the 
absence of demand for a bill of particulars, it was held that évidence 
was admissible to show the facts constituting the default, and the ex- 
tent of the liability of the guardian and surety on the bond. But it 
nowhere appears that the plaintifïs had in a separate and earlier pro- 
ceeding undertaken and failed to maintain their rights upon the void 
order of the probate court. Nor do we understand it to be the fact, 
or to be claimed, that plaintiffs attempted to rest their claim on the 
order alone. On the contrary, the claim is for the "amount received" 
by the guardian on the sale of the real estate of the wards, and "ad- 
judged due" by the order of the probate court. If they had attempted 
and failed to recover on the order in either of the ways suggested, 
and then had sought to recover the amount of the guardian's default 
and had met with the défense now under discussion, the décision upon 
such a case would hâve been helpful hère. 

In Werlein v. New Orléans, supra, the city of New Orléans com- 
menced an action to recover of Werlein a certain lot situated in the 
city, claiming that Werlein had acquired the property through mesne 
conveyances from a purchaser at a sale made by the United States 
marshal, and that the sale was void because the property had been 
previously dedicated to public use. It there appeared that one Klein 
had in a former action recovered judgment against the City of New 
Orléans and had issued a fiefi facias on the judgment to the marshal, 
who thereupon seized and took possession of this same property and 
advertised it for sale. The city then filed a bill against Klein alleg- 
ing thèse facts, and, further, that Klein had registered his judgment 
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in the office of the administrator of publie accounts in accordance with 
a statute< and, therefore, that he had no right to issue a writ for the 
collection of the judgment; next, that he had transferred his judg- 
ment, and, lastly, that the writ upon which the property had been 
seized was issued for a larger sum than was due. Under the prayer 
of the bill an interlocutory injunction wàs issued, but it was subse- 
quently dissolved and the bill dismissed. Among the défenses made 
in the last suit was one based on the judgment dismissing the former 
bill against Klein. In passing upon this défense Justice Peckham said 
(page 399, 177 U. S., page 686, 20 Sup. Ct. [44 L. Ed. 817]): 

"The fact now alleged would hâve furnlshed in the chancery sitlt but au- 
other ground or reason upon which to base, the claim of the city, that Klein 
had no right to sell the property under his writ. In other words, it woulçl 
hâve been additional proof of the cause of action set forth in that suit. The 
city would hâve had the right to set that faet up in its bill and to hâve 
proved It on the trial, and, if proved, it would hâve been fouudation for a 
.ludgment enjoining the sale of the property; but the fact would hâve been 
nothing more than évidence of the right of the city to obtain the in.iunction 
asked 'for in the chancery suit, and' we think it was the duty of the city to set 
np in that suit and prove any and ail grounds that it had to support the allé- 
gation that Klein had no right to seize or sell the property." 

_ The controlling feature of that décision is that the previous dedlca- 
tion "would hâve been additional proof of the cause of action set forth 
in that suit"; that is, the earlier chancery suit brought to enjoin the 
original sale. Surely we but repeat when we state that neither a cause 
of complaint like the one now in dispute, nor évidence tending to 
prove it, "would bave been additional proof of the cause of action" 
which Brown sought to maintain before the commissioners and in the 
Circuit Court. Effort is made to avoid this under the rule of évidence 
declared in that class of décisions which hold that in certain circum- 
stances, such as lack of jurisdiction in the court rendering the decree, 
it is open to the person to be charged to challenge the validity of the 
decree. For instance, it will be sufficient to recall the familiar rule 
in this behalf by referring to one of the cases cited by défendants' 
counsel, viz; Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 291, 292, 
8 Sup. Ct. 1370, 1375, 32 E. Ed. 239. In speaking of the constitu- 
tional and statutory provisions requiring faith and crédit to be given. 
Justice Gray said: 

"Those provisions establish a rule of évidence, rather than of lui-isfiiotion. 
While they niake the record of a judgment, rendered after due notice in one 
State, conclusive évidence in the courts of anotaer state, oi- ol ti^e oxiiLed 
States, of the matter adjudged, they do not affect the jurisdiction, either of 
the court in which the judgment is rendered, or of the court in which it is 
offered in évidence. Judgments recovered in oue state of the Union, when 
proved in the courts of auother government, whether state or national, within 
the, United States, differ froœ judgments recovered in a foreigu country in no 
other respect than in not beiug re-examinable on their merits, nor impeachalile 
for fraud in obtaining them, if rendered by a court having jurisdiction of the 
cause and of the parties. Hanley vi Donoghue, IIG U. S. 1, 4 [6 Sup, Ct. 242, 
29 L. Ed. 535]. In the words of Mr. Justice Story, cited and approved by Mr. 
Justice Bradley speaking for this court; 'The Constitution did not mean to 
confer any new power upon the states, but simply to regulate the effect of 
their acknowledged jurisdiction over persons and things within their territory. 
It did not make the judgments of other states domestic judgments to ail in- 
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tents aûd purposes, but only gave a gênerai validlty, falth and crédit to them 
as évidence. No exécution can issue upon such judgments without a new suit 
In the trlbunals of other states. And tliey enjoy not the rlght of priority or 
lien whlch they bave in the state where they are pronounced, but tbat only 
whlch the lex forl gives to tbem by its own laws in their character of forelgn 
judgments.' * * * 

"The essential nature and real foundation of a cause of action are not 
changed by recoverliig iudgment upon it; and the technieal rules, wliich re- 
gard the original claim as nierged in tbe judgineut, and the judgmeîit as ini- 
plying a promise by tbe défendant to pay it, do not preclude a court, to whlch 
a iudgment is presented for affirmative action (wbile it eannot go bebind the 
iudgment for the purpose of examlning into the validity of the claim), froni 
ascertaining vFhether the claim is really one of such a nature tbat the court 
Is authorlzed to enforce it. Louisiana v. New Orléans, 109 U. S. 285, 288, 201 
[3 Sup. et. 211. 27 L. Ed. 9.361 ; Louisiane v. St. Martin's Parish, 111 TJ. S. 
716 [4 Sup. et. 648, 28 L. Ed. 574] ; Chase v. Curtis, 11,3 U. S. 452. 464 [.î Sup. 
et. 554. 28 T.. Ed. 1038] ; Boynton v. Bail, 121 U. S. 457, 466 [7 Sup. et. 981, 
30 L. Ed. 985]." 

But thèse established principles do not tend to elucidate the ques- 
tion now under considération. There was nothing in the character of 
Brown's decree to prevent its enforcement, if the executors and dev- 
isees of Fletcher had been properly before the Massachusetts court. 
It was simply a defect of parties that rendered Brown's chosen rem- 
edy a mistake. The evidential characteristic of the decree could not 
affect the nature of the issue involved in the proceeding before the 
commissioners. 

. Cromwell v. County of Sac, 94 U. S. 351, 34 L. Ed. 681, another 
décision reUed on by défendants, was an action on certain bonds with 
attached coupons. As a bar to the action the county pleaded a prior 
judgment rendered in its favor in a suit brought by one Smith upon 
certain earlier maturing coupons of the same bonds, tos:ether with 
proof ofifered that Cromwell was at the time the owner of those cou- 
pons, and was consequently bound by the former judgment as the real 
party in interest. But the court treated the bonds themselves, with 
the attached coupons maturing later, under proof offered and rejected 
that they had been purchased before maturity for value, as constitut- 
ing à "différent claim or cause of action." Nor is anything more than 
this decided by Davis v. Brr- n, 94 U. S. 43.3, 438", 34 X. Ed. 304. 
We eannot repress a belief that the same learned justice who an- 
nounced the opinions in those cases would hâve treated Brown's prés- 
ent claim as a new demand within the meaning of the principles there 
laid down, rather than as a matter directly included in the judgment 
holding the Massachusetts decree to be void. As observed by Justice 
Field in Russell v. Place, 94 U. S. 604, 608, 34 L. Ed. 314: 

"It is undoubtedly settlcd law that a judgment of a court of compétent ju- 
risdietioû, upon a question directly involved in one suit, is eonclusive as to 
tbat question in another suit between tbe same parties. But to this opération 
of tbe iudgment it must appear, either upon the face of the record or be shown 
by extrinslc évidence, that the précise question was raised and determined in 
tbe former suit." 

It may be said generally of the other décisions relied on by de- 
fendants upon the présent question that they in one form or another 
relate to instances where there was failure to prove the whole of a 
182 F.— 62 
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cause of action or the whole of a défense and it was sotight latel- in 
second__ actions between the same parties to prove the rest of the cause 
of action or défense, and also présent further claims and proofs as 
well as questions of law, and se were simply additional to those first 
offered and urged in support of the cause or défense as it was first 
presented. This may be illustrated by N. P. Ry. Co. v. Slaght, 205 
U. S. ¥Z2, 27 Sup. Ct. 442. 51 L. Ed. 738 ; Kellogg v. Thompson's 
Esijate, 115 Mich. 618, 73 N. W. 893 ; People v. Détroit R. Co., 157 
Mich. 144, 121 N. W. 814. We are therefore constrained to hold that 
the présent case, so far as the first plea is concerned, belongs to and 
is ruled by the class of décisions before cited, commencing with North- 
ern Assur. Co. V. Grand View Ass'n. We do not find it necessary to 
détermine whether Brown could rightfuUy hâve presented before the 
commissioners the équivalent of his présent cause of complaint and 
hâve enforced a discovery and an accounting together with gênerai 
équitable relief as prayed. We hâve for the purposes of this opinion 
assumed that he could hâve donc so. 

Défendants urge still another ground in support of the défense of 
res adjudicata. It in substance is that the judgment in Brown v. Flet- 
cher (C. C.) supra (140 Fed. 639), is an adjudication that the com- 
missioners were a court of compétent jurisdiction, and that the claim 
presented to them was identical with the one involved in the suit then 
pending and passed upon in the fédéral court. 

The action taken in. the court below in Brown v. Fletcher is made 
the subject of the second plea wherein it is in effect alleged that on 
February 4, 1901, on the equity side of the court below, Frànces M. 
Brown, administratrix, etc., filed a bill against the présent défendants 
claiming that they and each of them were indebted to her in precisely 
the same amounts and for the same reasons that the présent complain- 
ant now charges by his bill ; that during the pendency^ of that bill the 
présent complainant, who had succeeded to the rights of Frances M. 
Brown, presented to the commissioners the claim before considered; 
that thereupon, June 16, 1904, défendants moved to dismiss the for- 
mer bill of complaint, and on July 23d the court entered a final decree 
finding that the subjèct-matter of the claim presented to the commis- 
sioners was the same as that of the bill of complaint in the suit of 
Mrs. Brown, and dismissing that bill on the ground that the présent 
complainant had abandoned the suit and had elected to pursue an- 
other and inconsistent remedy before the commissioners, and that 
the "subject-matter, charges, and claims" presented to the commis- 
sioners and to the Wayne county circuit court, and also to the court 
below by the bill filed by Mrs. Brown and by the présent bill "are 
identical in scope and efïect," hâve been adjudicated, and the orders' 
and decrees still remain in force. 

While the whole of the bill so filed by Frances M. Brown is not set 
out in the record, enough appears to show identity between the sub- 
ject of that bill and that of the présent bill, so far as the alleged un- 
settled copartnership and the right to discovery and aln accounting are 
concerned. Further, the suit and proceedings commenced and carried 
on in the Massachusetts court were stated in both bills so far as they 
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had been developed at the dates, respectively, of the filing of the two 
bills, but at the time of the filing of Mrs. Brown's bill the award of 
the arbitrator had not been made, and, of course the decree had not 
been entered. The différence between the two bills is that according 
to the scheme of Mrs. Brown's bill the issue stated concerning the un- 
settled copartnership and a discovery and an accounting was to he 
presented and urged only in the event that the court below should dé- 
cide that the suit in Massachusetts abated upon the death of Fletcher, 
and that défendants would not be bound by any award made; while 
in the présent bill it is averred that the award and the decree were 
afterwards rendered and then held to be void as against the Fletcher 
estate in Michigan and the direct and sole object is to secure relief 
upon the unsettled matters by discovery and accounting. 

As shown in the statement, Mrs. Brown died testate (December 3, 
1902) before the decree of the Massachusetts court was rendered 
(April 14, 1903), leaving her estate to the présent complainant. He 
prosecuted the case in Massachusetts to its end, viz., to final decree in 
his own favor and presented his claim (April 6, 1904) to the commis- 
sioners in the Fletcher estate in the Michigan probate court ; Mrs. 
Brown having never presented a claim before the commissioners. 

After the occurrence of thèse events, the défendants filed a motion 
in the court below to dismiss the suit brought by Mrs. Brown. For 
convenience we shall now consider what happened in that suit before 
undertaking to pass upon either the claim that the disposition of the 
case amounted to an adjudication of the cause of complaint contained 
in the présent bill or the claims made as to abandonment and élection. 
The motion as first made was to dismiss "for want of prosecution." 
I.,ater défendants filed an amended motion to dismiss the bill for the 
reasons : 

"1. (a) Because the suit bas been abandoned. (b) Because of want of prose- 
cution. (2) Because the cause of action stated in the bill of complaint has 
been transferred and assigned to Albert W. Brown, who is now sole owner of 
the claim." 

On July 23, 1904, the court rendered its opinion upon the motion 
(140 Fed. 639) and on the 25th of that month an order was entered 
reciting that: 

"The motion to dismiss for want of prosecution having been heretofore duly 
argued by counsel for respective parties, and submitted, after due délibéra- 
tion thereon, it is by the court now hère ordered that the bill of complaint in 
this cause be and the same is hereby disniissed for want of prosecution, with 
costs." 

No steps had been taken to hâve that suit revived and the présent 
complainant seems never to hâve done anything in the case except to 
oppose its dismissal. Mrs. Brown at least in terms limited the object 
of her suit so as to stay proceedings of the executors of Fletcher in 
the probate court and to préserve the estate until the award of the ar- 
bitrator was made in the Massachusetts suit, unless the court should 
"décide that said suit (in Massachusetts) became and is abated by 
the death of said George N. Fletcher, and that the said défendants 
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would not be bound by any award." It would therefore seem that the 
time when full jurisdiction was really sought had not arrived at the 
date of the death of Mrs. Brown. A restraining order was issned 
upon the filing of the bill, and no steps, appear to bave been tàken to 
disttirb it or to bave anything done on behalf of the défendants till 
the motion to dismiss the bill was fîled. An affidavit bearing date of 
June, 1904, was filed in support of eàcb motion, in which it was stated 
in substance that, upon the fibng of her bill of complaint, an order 
was issued restraining défendants f rom closing the estate, which was 
still in force; that on Dècember 86, 1902, Brown was appointed ad- 
ministrator de bonis non of the estate of White in place of bis de- 
ceased wife, and that since her dèath no steps had been taken to re- 
vive the causé ; that the probate court on pétition of Brown made an 
order reviving the commission, on claims in the estate of Fletçher for 
the purpose of bearing the claini of Brown, and that he thereafter iiled 
the daim, being the "same daim asi that set up in thç, ' bill of com- 
plaint filed" in the suit comnienced , by: Mrs. Brovfn. ; 

We mây. now ; turn to: tiie questions presented under the second 
■plea: :{1) Whèther the judgmeut of dismissal must .be trçated as an 
adjudication of the matters submitted in the présent bill of complaint; 
and (8) .whether the judgment of dismissal was based on the ground 
that complainant had aba,ndoned, the' -suit, so dismissed, and also had 
elected to pursue another and incqnsistent , remedy for the enforce- 
ment of thç: same claini, . Notbing was. ever done, in, ;that case to re- 
viëw the décision of thecotirt below,; an4 it must be conceded. that it 
is not. open to ,complaina,nt to challenge., ^he correctness of the judg- 
ment. Bwt i,t; is not claimed that the casais Pot open to construction 
hère, as well as in the court below. 

It is to be qbserved of ail of thege.questions that the form pi the 
judgment is ciear and unambiguous, both in its récitals and conclu- 
sion. In the former it is stated as before shown that the motion was 
"to dismiss for want of prosecution," and, upon argument and sub- 
mission "after due délibération thereon," it was concluded that the 
cause bè '^dismissed for want of prosecution." If this judgment is to 
be interpreted according tô its language, it is not a bar to another bill. 
Story's Eq. PI. § 793 : 

"An order dismlsslng a bill for want o£ prosecution is not a bar to another 
bill." 

To the same effect is the language of Chief Justice Shaw in Foote 
v. Gibbs, 1 Gray (Mass.) 412, 413; so of that'of Sir William Graftt 
in Hansard V. Hardy, 18 Ves. Jr. 455, 459; 1 Daniell Ch. PL & 
Pr. (6 Am. Ed.) 811; 2 Bâtes Eed. Eq. Proc. § 663, p. 713; Cooper's 
PI. 270; Whitàker v. Davis (G. C.) 91 Fed. 720, 721; Loudenback 
V. Collins, 4 Ohio St. 251, 261; United States Fastener Co. v. Brad- 
ley (C. C.) 143^Fed. 523, 530. '. 

■ The very expression in the judgment of such a reason for dismissal 
would seem to signify that tbe case was not disposed of ofi its mer- 
its; and as before quoted from Hughes v. United States: ' " 
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"If the first suit * * ♦ waa dlsposed of on any ground whîch dld not 
go to the ]nerits of the action, the judgment rendered will prove no bar to an- 

other suit." 

See, also, Keller v. Stolzenbach (C. C.) supra (20 Fed. 47, 48). 

It is contended, however, that the judgment in question must be 
read in the light of the opinion of the court and the other proceedings 
in the case. In Nat. Fdry. Co. v. Oconto Water Supply Co., 183 U. 
S. 216, 234, 22 Sup. Ct. 111, 118, 46 L. Ed. 157, it vvas said by Mr. 
Justice White : 

"It is elementary tliat, if from the decree in a cause there l>e uncertainty 
as to what was really dectded, resort niay be had to the pleadings and to the 
opinion of the court in order to throw light upon the subject." 

This recognizes by clear implication the rule that, where there is 
no uncertainty, such resort to pleadings and opinion is not made. But 
waiving this, and assuming that recourse may be had to the proceed- 
ings and opinion in the case, the limitation of the decree to a single 
and distinct ground of dismissal must still be borne in mind as the 
expression of what the court at last intended to adjudge. In other 
words, the decree on its face is consistent with a purpose to dismiss 
without impairment of the right to file another bill ; and the other évi- 
dence should be reconciled as far as it reasonably can be with this pur- 
pose. For instance, Mr. Justice White, having occasion to considcr 
languàge of an earlier opinion concerning the law of Louisiana, said 
in Abraham v. Casey, 179 U. S. 210,' 219, 21 Sup. Ct. 88, 92, 45 L. 
Ed. 156 : 

"But the passages referred to were merely reasoning conducive to the dém- 
onstration that the rights asserted. in tlae bill, were cognizable at law only, 
and therefore not tlie subject of équitable jurisdiction. That the court did not 
intend to and did not décide what were the légal rights of Laccassagne is at 
once demonstrated by the faet that the decree below, wlilch dismissed the bill, 
was amended so as to cause it to be without préjudice to an action at law, 
and as thus modified was afflrmed. To treat the passages in the opinion, 
which are relied on as having the conclusive iinport now in argument at- 
tributed to them, would of necessity glve rise to the foUowing déduction: 
The opinion on the one hand dismissed the question of légal title from con- 
sidération because it was not wlthin the province of a court of equity to dé- 
cide who held the légal title, nevertheless the question of such title was flnally 
dlsposed of in the cause. But the premise contended for points to a more 
flagrant contradiction, since it cannot be accepted without admitting that, al- 
though the decree was 'without préjudice to an action at law,' the right to 
such action was in substance foreelosed." 

Surely a mère différence in words employed to express an intent 
common to two decrees cannot differentiate the results. True, pas- 
sages are to be found in the opinion dismissing the case standing in 
the name of the deceased Mrs. Brown in eiïect like those commented 
upon in the opinion just referred to, which might indicate a scope 
broader than that of the decree; but those passages in the one as 
well as in the other were "merely reasoning conducive to the démon- 
stration" that the suit should be dismissed. See, also, Cohens v. Vir- 
ginia, 6 Wheat. 264, 399, 5 L. Ed. 357 ; Carroll v. Eessee of Car- 
roU, 16 How. 275, 287, 14 L. Ed. 936; Harriman v. Northern Se- 
curities Co., 197 U. S. 244, 291, 25 Sup. Ct. 493, 49 h- Ed. 739. 



982 182 FEDERAL REPORTER. 

Althoûgh the conclusion reached is put upon the grounds that dismis- 
sal may be made for want of prosecution, even after abatement, the 
fact of abandon ment, the failure to revive, the inabiUty of défendants 
to cofnpel revival and élection to prosecute suit in the state court, the 
conclusion actually announced in the opinion, and its last utterance, 
is that "justice requires that the bill in this case should be dismissed 
for want of prosecution, with costs" — language entirely consistent 
with an intention that the dismissal should be without préjudice to file 
another bill. Examination of the proceedings and the opinion shows 
that the principal thing complained of by défendants was the pend- 
ency of the restraining order which prevented closing the Fletcher es- 
tate. A question arose as to the right of the court to dismiss the bill, 
since the action was admittedly abated by the death of Mrs. Brown. 
A learned discussion of the subject appears in the opinion, which took 
rather a wide range. But, if the court had intended to détermine ail 
the matters set out in the second plea, it is hard to see why the de- 
cree was limited as pointed out. Further, if we understand the argu- 
ment, each one of the matters set up in the second plea in effect con- 
stitutes a distinct issue and would of itself justify the decree; but 
how is such an argument to be distinguished from the rule that a 
judgment based on several distinct issues is not an adjudication upon 
any pàrticular issue in the sensé that the plea of res adjudicata can 
be applied? Justice Brewer in Fayerweather V. Ritch, 195 U. S. 297, 
307, 25 Sup. Ct. 58, 68, 49 h. Ed. 193,, said : 

" » • » where the évidence Is that testlmony was offered at the prier 
trial upon several distinct Issues, the décision of any one of which would .lus- 
tify the verdict or judgment, then the conclusion must be that the prior déci- 
sion Is not an adjudication upon any pàrticular issue or issues, and the plea 
of res adjudicata must fall." 

As further illustrative of the theory that the opinion in the présent 
instance must be looked into in order to ascertain what was adjudged, 
attention might be called to the claim made and the ruling that Brown 
could not hâve a "bill of revivor for want of privity" (140 Fed. at 
647, 648), and that "this fact alone authorizes the dismissal of the 
suit." It ought to follow that the second plea should fail altogether, 
because Brown was never in fact a party to the cause. 

So much has been said upon the subject of élection that we need 
not do more than allude to that feature of the second plea. The opin- 
ion upon which the dismissal was made was rendered within two 
months after the time Brown filed his claim before the commissioners 
and six months before that body reached a conclusion. It is not to 
be presumed that the court meant so long in advance really to déter- 
mine anything by its opinion as distinguished from its judgment touch- 
ing the efïect of Brown's acts before the commissioners. The strength 
of the claim in this regard, like that of res adjudicata under the sec- 
ond plea, must dépend upon what Brown did, not upon what it might 
hâve been supposed he would do, before the commissioners. Besides, 
the remédies as before repeatedly pointed out by décisions cited were 
not inconsistent, though recovery in either suit would hâve prevented 
recovery in the other. But we need not pursue the subject further. 
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Since the court below definitely stated in its decree a single and suffi- 
cient ground for dismissal, and omitted to state any other ground set 
out in either the proceedings or discussed in the opinion, there is no 
foimdation for the second plea. 

The decree in the présent case must be reversed with costs, and the 
cause remanded for further proceedings not inconsistent with this 
opinion. 



THE FREDERICK E. IVES. 
(Circuit Court of Appeals, Second Circuit. Noveuiber 14, 1910.) 

No. 48. 

TOWAGE (§ 11*) LOSS OF TOW— LiABlLITY. 

A tug whlch lost her tow by collision witb a breal^water while she was 
attempting to enter the New Haven Harbor In a fog, because of a suUden 
high wind, held not in fault nor llable for the loss. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dlg. 
§ 11.*] 

Appeals from the District Court of the United States for the South- 
<ern District of New York. 

In Admiralty. On pétition of the New England Tran.sportation 
'Company, as owner of the steam tug Frederick E. Ives, for hmita- 
tion of liability. Decree (169 Fed. 902) granting the pétition and 
'dismissing the claims for damages, and claimants appeal. Affirmed. 

Carpenter & Park (Samuel Park, of counsel), for appellant West- 
ern Assurance Co. 

Wilcox & Green (Herbert Green, of counsel), for appellants Thos. 
J. Howard and others. 

James J. Macklin (De Lagnel Berier, of counsel), for appellants 
Leavy and Gain. 

Burlingham, Montgomery & Beecher (Roderick Terry, Jr., and W. 
S. Montgomery, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. February 15, 1908, at 2 :30 a. m., the tug 
Frederick E. Ives, with six barges in tow in three tiers of two each, 
bound from New York to New Haven, came to anchor in dense fog 
and dead calm, to the west and somewhat to the north of the east 
€nd of the West Breakwater, so called because it is the westernmost 
of the breakwaters constructed off the harbor of New Haven. It 
runs substantially N. W. and S. E., is in the course of construction, 
and at the date mentioned had been fuUy completed for a distance of 
about three-eighths of a mile. At a point nearly half a mile N. E. 
from the east end of this breakwater and about at right angles with 
it, begins the Luddington Rock Breakwater, running substantially 
N. E. and S. W., and five-eighths of a mile N. E. from the east end 
of it begins the East Breakwater, running substantially N. E. and 

*For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. W. The tow could hâve gotinto a protected place either by go'mg 
around the west end of the West Breakwater, or between the West 
Breakwater and Luddington Rock Breakwater, or between Ludding- 
ton Rock Breakwater and the East Breakwater. There was a siren 
kiside the east end of the West Breakwater blown automatically by 
a steam engine, but the mouth of the horn had been turned down be- 
low the level of the breakwater, and the engine power had been re- 
duced from 13 te 3 norse power, apparently for the comfort of the 
shore résidents, so that it was practically useless to navigators. The 
master of the tug was well aware of this. 

At about 4 a. m. the wind breezed up strong from the S. W., and 
the master, being of opinion that the safety of the tow required him 
to seek a refuge, weighed anchor, the tow then heading S. S. W., 
and steered around by the south. to an E. N. E. course for the pur- 
pose of picking up the sound of the siren at the West Breakwater 
and then working in behind it. He did not hear the siren until the 
tug was within about 100 feet of the breakwater, with the tow tail- 
ing out some 700 or 800 feet behind and the wind on its starboard 
side. Ahhough he ported at once, he could not pull the tow clear 
on account of the wind. The foremost tier struck the breakwater, 
the tow stranded and eventually became a total loss. 

The district judge found that the stranding resultéd from the su d- 
den increase of wind, the necessity of seeking a harbor and the want 
of any proper signal from the West Breakwater. 

The çlaimants argue that the proofs show the passage which the 
master sought is not used in foggy weather, and that, as he knew, the 
siren was substantially useless, and the wind blowing what sound it 
did make away from him, he ought not to hâve tried to enter that 
passage. Some of them say that he should bave gone around the 
west end of the West Brealcwater, and others that he should hâve 
gone by the main entrance between Luddington Rock Breakwater 
and the East Breakwater, where the passage is wider and there is a 
better, though not a very good, siren. We adopt the finding of the 
district judge that the master was justified in seeking a harbor be- 
cause the pétition alleged, and the petitioner's witnesses testified, and 
the answer of the çlaimants admitted, that the wind blew up strong 
from the N. W. before the tow moved from its anchorage and be- 
cause what the tow did was natural in such a situation. We think it 
was a matter of judgment for the master to détermine which ap- 
proach he should sélect, in view of the conditions which he saw as 
well as those which he foresa\y. For an error of judgment upon this 
point the owner would not be liable. The speed of the tow was not 
specifîed as a fault, and, at ail events, had nothing to do with the dis- 
aster. The siren would not bave been sooner heard whether the tow 
was moved at four miles or two miles an hour, and at either speed 
the tug would hâve been quite ûnable to pull the tow away from 
the breakwater when it had got so close. Indeed, the faster she was 
going the more likely she would, be to succeed. It bas occurred to 
us that it would bave been prudent for him to bave approached the 
breakwater on a more northerly course, so that if the tug got very 
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îiear it the tow would hâve been to the south and east with the wind 
on the port side and in no danger of stranding. But, as this was net 
suggested by any of the nautical witnesses nor by any of the counsel 
for claimants, we suppose thèse compétent judges did not consider 
it a fault. 

Decree affirmed, with costs. 



CITY XAT. BANK OF TIFFIN, OHIO, v. PENNITACKER et al. 

(Circuit Court of Appeals, Second Circuit. November 14, 1910.) 

No. 5T. 

BiLLS AND Notes (§ 5.37*) — Action on Note— Défenses— Sufmcienct of Evi- 
dence. 

Evidence heUl wholly insufficient to sustain the défense of fraud by the 
payée of a note in an action thereon by an indorsee for value before ma- 
turity, or to .siiovv that plaintiff was afi'ected by the fraud if it existed, and 
the submission of the case to tlie jury held error. 

[Ed. Note. — For otber cases, see Bills and Notes, Cent. Dig. § 18G5 ; 
Dec. Dig. § 537.*] 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

Action by the City National Bank of Tiffin, Ohio, against William 
G. Pennypacker, Jr., and others. Judgment for défendants, and plaiur- 
tifï brings error. Reversed. 

Writ of error to a judgment entered on the verdict of a jury in 
favor of the défendant sued upon his own promissory notes. 

Lewis & Carroll (W. C. Carroll, of counsel), for plaintiiï in error. 
Gibbons & Pottle (F. Gibbons and Henry W. Pottle, of counsel), 
for défendants in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

, WARD, Circuit Judge. The City National Bank of Tiffin, Ohio, 
discounted two notes of the défendant Pennypacker made to the order 
of A. Bruner & Sons and by them indorsed. The bank made out a 
prima facie case upon proving the notes and offering them in évi- 
dence. The défendant was then put upon his défense, and he relied 
upon two défenses, viz., first that Bruner & Sons had obtained the 
notes as an advance upon the agreement that their proceeds should 
be applied to the purchase of timber to enable them to carry out their 
contract with the défendant to furnish him barrel hoops, but that they 
had diverted the same to other purposes ; second, that Bruner & Sons, 
knowing themselves to be insolvent, had obtained the notes without 
any intention of carrying out their contract, and that the plaintiiï had 
full knowledge, actual or constructive, of the facts constituting both 
of thèse défenses when it discounted the notes. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The transactions between Bruner & Sons and défendant material to- 
this inquiry are to be found in the following correspondence : 

"December 28, 1906. 

"Mr. W. G. Pennypacker, Jr., Buffalo, N. Y. — Dear Sir: Would you enter- 
taln the proposition to advanee us from $3,000.00 to .¥3,500.00 on account? We 
are In the mldst of our tlmber buying season and are puttlng so mucU money 
in timber, that we are having a hard time to keep our bank aeeount on the 
right slde. If you can see your way elear to grant this favor it will be greatly 
appreclated, but if you cannot consistently do so, we shall hâve to look else- 
where. 

"Yours very truly, A. Bruner & Sons." 

"Jan. 2d, 1907. 
"Messrs. A. Bruner & Sons. Tiffln, Ohio — ^Gentlemen: We hâve your letter 
of the 28th and in reply would say that while I do no*, as a rule. niake ad- 
\-ances on material which I hâve purchased, yet if It will be an accommoda- 
tion to you, I would be wilUng to do as follows: send you three notes of .$1,000 
each, payable In two, three and four months. You can discount this paper at 
the bank and ship stock against It. Will you kindly advise how soon you will 
hâve Q'4" hoops in shape to go forward. I can send you several orders for 
this stock. Please advise and very greatly oblige, 

"Yours very truly, W. G; Pennypacker, Jr." 

"Jan. 4, 1906. 

"Mr. W. G. Pennypacker, Jr., Buffalo. N. Y.^Dear Sir: We are in receipt 
of your valued favor of the 2d inst. and hâve noted the sanie. We désire to 
express our thanks for your kindness In this matter. We note your proposi- 
tion to give us your notes as follows: one for $1,000.00 due in two months, one 
for the sanie amount due in three months and one for the same amount due- 
In four months. Now. by this arrangement we would be paying iuterest on 
some paper that we do not thluk we would otherwise hâve to do. Now ean't 
you arrange to give us two notes for $1,500.00 each due In sixty days and 
ninety days respectively, or better still one note for $2,000.00 due In sixty days 
and one note for $1,000.00 due in ninety days? By this arrangement we would 
save from $7.00 to $10.00 interest, which Is quite an object to us, and we pré- 
sume will be equally agreeable to you. However, if you wish the first arrange- 
ment, présume that we can handle the matter ail right in that manner. 
Whichever way you décide, will you kindly give the matter prompt attention,, 
obliging, 

"Yours very truly, ■ A. Bruner & Sons." 

"Can shlp you some 6'4" hoops by the end of the month." 

"Jan. 7tb, lf)07. 
"Messrs. A. Bruner & Sons. Tiffln, Ohio — Gentlemen: I hâve your letter of 
the 4th inst., and hâve earefully noted contents. Now it occurs to me that you 
will not be able to shlp stock fast enough to take care of note due in two- 
months for $2,000.00. I hâve therefore drawn a note due 60 days from date 
for $1,000.00 and a note due in ninety days from date for $2,000.00, making 
in ail paper enclosed amounting to $3,000.00. Please get the 6'4" hoops ready 
and I think you already hâve shipping instructions for thèse. If not, kindly 
advise me and I will send you additlonal orders. 

"Yours truly, W. G. Pennypacker, Jr." 

We discover nothing whatever in this correspondance to shovi' the 
agreement alleged by the défendant as to the apphcation of the pro~ 
ceeds of the notes, so that this défense needs no further considéra- 
tion. 

In respect to the second défense, the proof shows that, ai. the. time 
Bruner & Sons applied to the défendant fox the advanee, they were 
in great need of money, and, as it proved, were insolvent. But it also 
appeared that they had a going business, several mills in opération. 
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one not entirely completed, from which they expected to earn a profit 
of $20,000 a year, and a stock of 1,000,000 feet of timber on which 
only v$l,000 was due. There is no proof other than that of their in- 
solvency to show that Bruner & Sons did not intend to carry out their 
contract with the défendant when they received the advances from 
him. 

In every action at law there is a prehminary question for the court, 
viz., whether there is enough évidence to justify the submission of the 
case to the jury. Where fraud is alleged, there must be enough évi- 
dence to justify a reasonable inference of an intent to cheat. Every- 
thing that was donc in this case being consistent with honesty, we 
think the court should hâve withheld the case from the jury. This 
disposes of the second défense. 

But conceding, for the purposes of argument, that there was enough 
évidence, as between Bruner & Sons and the défendant, to sustain 
a reasonable inference of an intent upon the part of Bruner & Sons 
to cheat the défendant, still the bank, being a holder for value, would 
not be afïected thereby unless it had actual or constructive notice. On 
this point the only proof was that, when the defendant's notes were 
discounted by the plaintiff, Bruner & Sons were indebted to it in a 
large sum on notes not due, that their bank account had been over- 
drawn, and that about one-half the proceeds of the discount of the 
notes was applied by the plaintiff bank to cover the overdraft. The 
bank may be admitted to hâve been anxious about the solvency of 
Bruner & Sons, or even to hâve thought them insolvent, and for that 
reason eager to make them cover their overdraft, without any infer- 
ence following that it knew that they had obtained the notes which it 
was discounting from the défendant, with the intent to defraud him. 
If business men in financial straits when obtaining crédit and banks 
when discounting commercial paper were to be subjected to the Coun- 
sels of Perfection contended for by the défendant, few commercial em- 
barrassments could be surmounted and negotiable paper would lose 
much of its value. Without considering the évidence in greater dé- 
tail or varions other exceptions taken at the trial, we hold that there 
was no évidence justifying the submission of the question of good 
faith of Bruner & Sons or of the plaintiff to the jury, and that a ver- 
dict should hâve been directed for the plaintiff. 

Judgment revérsed, with costs. 
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THE CHARIiES C. LISTEK. 

(Circuit Court ' oî Appéaïs, SeCônd Circuit. November 14, 1910.) 

Nos. 64, 65. 

1. Collision (§ 95*)— Schoonee Cutting Towlike— Fault— Liability for 

Salvage. 

A sciiooner, wlilch ran into the liawser of a tow in Cbesapeake Bay at 
night and eut three barges adrift, held under the évidence an overtaklng 
vessel, bound to keep out of tlie way and in fault, and- liable for tbe sal- 
vage awards and costs pald by the owners of the barges to a resculng tug. 
[Ed. Note. — ^^For other cases, see Collision, Dec. Dig. § 95.* 
Overtaklng vessels, see note to The Rebecca, 60 C. C. A. 254.] 

2. Collision <§ 123*) — Suit fob Damages— Sufficibnot of Evidence— Pboof 

of ownekship. 

While it is not usual, in suits for collision in which liability only is 
contested, for llbelant to make direct proof of ownershlp, whlch is gen- 
eraJly admitted on the trial, stlll such ownershlp is an esseutial élément of 
libelânt's case, and. If denled by the pleadlngs, must In some way be 
pj.^-o.? to sustiiin a recovéry. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. ê 123.*] 

App.eals from the District Court of the United States for the South- 
ern District of New York. 

Proceedings in adniiralty by the Southern Transportation Company 
and by John C. Redman against the proceeds of the schooner Charles 
C. Lister; Samuel W. Hall, claimant. Decrees (174 Fed. 288) for 
libelants, and claimant appeals. Affirmed as to the Southern Trans- 
portation Company, and reversed as to Redman. 
, See, also, 161 Fed. 685. 

Hyland & Zabriskie, for appellant. 

Horace L, Çheyney, for appellee Southern Transportation Co. 

Carver, Wardner & Goodwin, for appellee Redman. 

Eefore LACDMBEj WARD, and NOYES, Circuit Judges. 

' ' WARD, Circuit Judge. In this action the owner of the coal-Iaden 
barge CarroU and the owner of the coal-laden barges Nansemond and 
Rô'anoke seek to recover out of the proceeds of the schooner Charles 
C. Lister which was sold in proceedings to limit liability, salvage and 
costs paid by them to the tug Dauntless. The ground of liability as- 
serted is that the péril from which the barges were rescued by the 
tug was caused by the négligence of the schooner. 

January 26, 1908, the tug Bohemia was bound from Baltimore down 
Chesapeake Bay to Norfolk with five coal-laden barges in tow tan- 
dem in the following order: Albemarle, Carroll, Nansemond, Roa- 
noke, and Mascot. The towing hawser was about 100 fathoms long, 
and the hawsers between the barges about 75 fathoms each, the tug 
being 95 feet and the barges ail over 150 feet long, so that the tow 
was at least half a mile in length. At 6 p. m. the tow rounded Thimble 
Light and then took the regular course W. by S. for Hampton Roads. 
At about 8 o'clock, when near the entrance, she encountered the ebb 

*For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tide, which runs E. by N. with a speed of five knots an hour at its 
strength. From that time down to the time of the collision, which 
is variously fixed as 10:30 or 11:30 p. m., the tow, notwithstandinp^ 
the tug was wprking full speed ahead, drifted back, so that the tail 
of it was opposite Thimble Light. 

During the whole of this time there was a strong wind from S. 
S. W. Shortly before the barges went adrift, the Mascot foundered 
near Thimble Light; the master and his wife going off in a small 
boat to the lighthouse. After this the tug just kept the tow station- 
ary, without making headway over the ground. In this situation the 
tug and tow, although rtot moving, were under way (Inland Régula- 
tions, § 1), and obliged to carry the running lights, which they did, 
viz., the tug a white light at the stem, three white lights on the stafif, 
two side lights, and the barges each two side lights. The tug and 
the barges also carried a white light hung aft behind the house, which, 
though used for a steering light, satisfied article 10 of the Inland 
Régulations as the light to be shown to an overtaking vessel. 

Things being in this situation, the lumber-laden schooner Lister, 
bound from Moorehead City, N. C, to New York, with her régula- 
tion lights properly burning, turned in from sea for shelter in Hamn- 
ton Roads on a siteady N. N. W, course. The schooner ran into the 
hawser between the barges Albemarle and Carroll, slid up it slightly 
to port into the wind until it parted, then ported, continued on her 
way, and came to anchor at a point outside the Roads opposite Fortress 
Monroe. 

No one on the tug nor on the barges discovered the schooner, and 
no one on the schooner discovered the tug or barges, until immediate- 
ly beforé the collision. Some of the witnesses from the barges say 
they saw the schooner's green light, and some from the tug saw both 
side lights. Witnesses from the schooner say they saw two staflf lights, 
and some that they saw one white light which crossed the schooner's 
bow, and they then saw the red, then the red and green, and then the 
red light of the tug. Such manœuvers, especially by a tug making no 
headway, were naturally found by the District Judge to be incredible. 
As a resuit of the collision the barges Carroll, Nansemond, and Ro- 
anoke drifted away on the ebb tide, came to anchor, and were sub- 
sequently towed into Norfolk by the tug Dauntless, which recovered 
salvage for her services. 

It is of no conséquence in this caëe whether the tug Bohemia was 
at fault, for the owners of the barges are entitled to recover from the 
proceeds of the schooner if she was at fault. Those on the tug tes- 
tify that the heading of the tow was constantly W. by S., directly to 
the tide. As the wind was strong from the S. S. W., it seems to us 
that the tow must hâve tailed somewhat north of this, so as to head 
perhaps W. S. W. Still the pleadings of both parties agrée that the 
side lights of the tug were not visible to the schooner. If so, she was 
the overtaking vessel and bound to keep ont of the way. Article 24, 
Inland Régulations. Though thèse side lights were not visible to the 
schooner, she ought to hâve seen for a considérable time as she ap- 
proached the three stafif lights on the tug, and the white lights aft on 
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the tug and on the barge Albemarle, and the red lights of the barges 
Carroll, Nansemond, and Roanoke. 

On the other hand, if, as contended on the argument, the tug and 
tow were heading S. S. W. into the wind, the schooner ought to hâve 
seen the red lights of the tug and those of the barges, as well as the 
stafF' Hghts of the tug and stem lights of the tug and barge Albemarle. 
She would thus hâve been sufficiently apprised of the situation to 
enable her to avoid collision, as required by article 27 of the Inland 
Régulations, in cases where spécial circumstances render a departure 
from the rules necessary to avoid immédiate danger. 

We think the District Judge rightly held the schooner at fault and 
liable to the owners of the barges. But hère another and very un- 
usual circumstance arises. The original libel of the Southern Trans- 
portation Company alleged that it owned the Nansemond and Roanoke 
and the intervening pétition of John C. Redman alleged that he owned 
the Carroll. Thèse allégations were denied in the answers, and the 
libelants offered no évidence of ownership at the trial. One of the 
31 assignments of error filed on behalf of the claimant of the pro- 
ceeds of the schooner, viz., the twenty-seventh, was to the efifect that 
the libel and intervening pétition ought to hâve been dismissed, be- 
cause no proof of ownership had been made. In this district positive 
proof of ownership, where liability only is contested, is rare; it be- 
ing generally admitted on the trial. Still it is an essential élément of 
the libelant's case, and must in some way be proved. February 35, 
1910, the assignments of error were filed and served. June 3, 1910, 
the printed record on appeal was distributed by the clerk. October 
10, 1910, the libelant, just before the appeal came on for hearing, 
moved for leave to take additional proofs on this point, which we de- 
nied, because rule 7 of this court in admiralty requires such appli- 
cation to be made within 15 days after the filing of the apostles, which 
period expired April 15, 1910. 

We do not see how to pièce over this failure of proof in Redman's 
Case. The record shows in the other case that Mr. Zabriskie, the 
proctor for the schooner, read at the trial from "the answer of the 
Southern Transportation Company, owner of the barges Roanoke and 
Nansemond," in the salvage suit, certain passages as admissions of 
the transportation company, as owner. He could not do this, and at 
the same time deny ownership. 

Therefore the decree in favor of John C. Redman is reversed, with- 
out costs, and the decree in favor of the Southern Transportation 
Company is afïirmed, with costs. 
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KELLOGG SWITCHBOARD & SUPPLY CO. v. DEAN ELECTRIC CO. et aL 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1910. Rehearing 
Denied Juue 18, 1910.) 

No. 1,913. 

1. Patents (§ 167*) — CoNSTErcTioN— Unclaimed Advantages of Invention. 

Tliat a partieular advantage of a patenter! device was not claimed or 
mentioned in tlie spécification will not exelude it from tlie scope of the 
patent if it was necessarily achieved by the invention. 

[Ed. Note. — For otlier cases, see Patents, C«nt. Dig. § 243 ; Dec. Dig. 
§ 16V.*] 

2. Patents (§ 17*) — Invention. 

Tliat a patentée took but a sbort step over prior devîces in the art, 
vvhieh seems simple, does not necessarily négative invention. 

[Ed. Note. — For otber cases, see Patents, Cent. Dig. § 16; Dec. Dig. 
§ 17.*] 

3. Patents (§ 328*)— Validitt and Infbingement— Current Controlling 

Device fob Téléphone Circuits. 

The Dean patent, No. 722,212, for an improvement in téléphone circuits 
In a central battery System designed to separate the voice current from 
the energizing current ac the subscriber's substation so that the voice 
current only shall pass through the téléphone receiver, was not antici- 
pated, and discloses patentable invention, but, in view of the prior art 
and the meager proof as to the utillty of the device, Is entitled only to a 
narrow construction and a limited range of équivalents. So construed, 
it is not Infringed by the device of the Manson patent. No. 818,897. which, 
while acconiplishing the same resuit, is différent in structure and princi- 
ple of opération. 

Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

In Equit)'. Suit by the Kellogg Switchboard & Supply Company 
against the Dean Electric Company, William W. Dean, Samuel B. 
Rawson, Théodore M. Brush, and Arthur E. Barker. Decree for de- 
fendants, and complainant appeals. Affirmed. 

For opinion below, see 168 Fed. 549. 

This suit was brought in the court 'below for alleged Infringement of cer- 
tain letters patent. The appellant was comi)lainant below ; and the appellees, 
the défendants below, comprise the Dean Electric Company and certain of its 
offlcers. The patent in suit was applied for by AVilliam W. Dean as inventer, 
who Bubsequently assignée! his invention to appellant ; and thereafter letters 
patent No. 722,212 were Issued in favor of William W. Dean, assigner of ap- 
pellant, and were delivered to it on the day of their issue, March 10, 1003. 
The invention is ealled "an improvement in subscriber's téléphone circuits." 
The inventer who assigned his invention to appellant appears to be the vice 
président and chief engineer of the appellee conipany. In addition to the us- 
ual averments and déniais of pleadings in patent cases, the answer eontains 
déniais of both patentability and infringement of the patent in suit, and also 
eontains allégations that more than two years prier to the date of Dean's aji- 
plicatlen for the patent in suit the same device, or substantlal parts thereof, 
were patented, described, and shown in varions letters patent therein men- 
tioned, and, furthermore, that the invention ef Dean as claimed under letters 
patent No. 722,212 "was abandoned and dedicated to the public by reason of 
its description and publication by him or a substantlal and material part or 
parts thereof" in certain of his prior letters x>atent therein referred to, or 

*For other cases see same topic & § numbbb in 13ec, & Am. Digs, 1907 to date, & Rep'r Indexes 
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that the patent In suit "constitutes mère double patenting of the Improve- 
ments set forth In sald letters patent" so referred to. 

The alleged Infrlnging device Is made accordlng to an Invention clalmed un- 
der letters patent Issued to Eay H. Mansoti, assigner of the appellee company, 
No. 818,897, dated April 24, 1906, and purportlng to be "Improvements In télé- 
phone Systems." The casé was trled below upon a vast amount of évidence 
offered by both sides. The court found that there was no Infringement and 
dismissed the bill, wlth cpsts, The case is pending hère on appeal. 

W. Clyde Jones and R. S. Taylor, for appellant 
C. A. Brown, for appellees. 

Before SEVERENS and WARRINGTON. Circuit Judg:es. and 
KNAPPEN, District Judge. 

WARRINGTON, Circuit Judge (after statîng the facts as above). 
There are two assignments of error. One concerns the fînding of non- 
infringement and the other the dismissal of the bill. In its opinion the 
court below considered only the question of infringement. It was 
found that the opération of the invention in suit and the alleged in- 
fringing device involved separate and distinct principles of physics, 
and it was held that there was no infringement for that reason. 

Both of the inventions relate to substations in téléphone Systems of 
the central energy type; that is, they relate to the places and apparatus 
occupied and used by the subscribers in Systems supplied with current 
from batteries common to ail and'located at the central stations. While 
it is claimed that each patent embraces a liumber of éléments in com- 
bination, yet the central feature in each is the placing of the receiver 
in a path designed for the voice currents and out of the path designed 
for the energizing current. The voice currents are imposed on the bat- 
tery current by the vibrations of the diaphragm of the microphone, 
when speaking into it. The undulations so created are usually de- 
scribed as waves of varying forms and frequency, like a ripple caused 
by the action of thé wind upon the surface of a body of water. The 
undisturbed portion of the battery current, called the "energizing cur- 
rent," thus both comprises and carries the voice currents. The ener- 
gizing current is steady ; the voice currents are unsteady. Prof. Car- 
hart, one of the witnesses, aptly describes the energizing and voice cur- 
rents thus : 

"When tvi^o subscribers are comieeted for conversation In a central energy 
«ysteiu and conversation is in progre.ss, a steady current, used for transmitting 
Signais and for operating the carbon transmltter, flows over the Connecting 
Hue. Superposed on this steady current are undulations, irregular in form 
and varying in frequency, which alone transmit the conversation and are 
called 'voice currents.' Hence the current flovviug over the Une Is a combina- 
tion of a steady current and an alternating one. It may be roughly lUustrated 
by a continuous band saw, the unlform or unbroken width of which Illustrâtes 
the steady current, and the teeth the alternating current" 

The devices of the patentées, Dean and Manson, were contrived for 
so separating the voice currents from the steady current at the sub- 
stations as to avoid certain specified objectionable features of existing 
téléphone Systems and at the same time to keep the receiver in the 
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direct path of the voîce currents. To turn again to the simile of the 
band saw, Prof. Carhart said f urther : 

"Now the problem was to shear off, so to speak, the ragged edge of the 
baïul aiid send it as an alternatlng current through the receiving téléphone, 
while the continuons part of the current is carrled through another portion of 
the sulistation apparatus and thence, together with the alternating part, 
through the carbon transmitter." 

We may now consider what Dean did, and what advance, if any, he 
made over the existing art. After stating in substance, in the descrip- 
tive portion of the letters patent, that it had been the common practice 
to include the téléphone receiver in séries with the microphone so that 
the energizing current would pass through both, and that this was ob- 
jectionable for various reasons — such as reversai in polarity of the 
sources of energy through reversai of the line wires by linemen and so 
demagnetizing the permanent magnet of the receiver, also that in such 
Systems the coils of the receiver must be made of larger wire than 
necessary for the talking currents, and that the passage of the energi- 
zing current through the coils subjected the diaphragm to a constant pull 
or tension requiring increased rigidity thereof and considérable air 
space between it and the ends of the magnet pôles, and "thereby de- 
creasing the efficiency of the receiver"— Dean said : 

"It is the object of the présent invention to remove the receiver entirely 
from the influence of the energizing current traverslng the microphone, 
whereby the several objections above enumerated are obviated. 

"In accordance with the présent invention the receiver is included in a 
path which is opaque to the passage of the energizing current, wliich Is us- 
ually continuous, while a parallel path is provided around the receiver which 
is opaque to the passage of the talking currents, whilo permitting the ener- 
gizing current to freely pass therethrougli. In practice I usually include a 
condenser In the path containing the receiver and an impédance or choking 
coil in the path which is parallel thereto." 

He then displays his invention by two diagrams : Fig. 1 illustrating 
a System embodying his invention, and Fig. 2 a modification thereof. 
It is not necessary to présent the latter diagram. Fig. 1 is as f ollows : 



2T(i^, /. 




He then states : 

"I hâve illustrated in Fig. 1 two téléphone lines embodying my invention in 
connection with central-station apparatus of well-known form. When the 
subscribers are connected for conversation, the central battery, r, is adapted 
to send current over the limbs, a a', of the téléphone line. When the receiver, 
f , is removed from the switch hook, f2, the same engages contacts T and 8. 
The microphone, f, is shown as connected between the contact, 8, and the 
limb, a, while the switch hook, f2, is connected with the limb, a'. The re- 
ceiver, f, is connected with the contact, 7, in circuit with the condenser, 1. 
An Impédance or choking coil, k, Is interposed in the parallel path around the 
182 F.— 03 
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r,eceiver, t'. The bell, f 3, may be connected between the limb, a, and the par- 
allel pàtH contalning the recéiver, so that the 'bell will be in circuit wlth the 
condenser, 1. 

"The coMenser, 1, renders the path eontaining the recéiver opaque to the 
passage of energizing current from the battery, r, and consequently the ener- 
glzing current does not traverse the coils of the recéiver. The energizing cur- 
rent may, îhowever, freely pass through the patallel path contalning the Im- 
pédance coll, k, since said coil interposes but sllght résistance to the passage 
of a continuous current. The Impédance coil prevents the passage of the 
talking currents, whlch are thus choked back and caused to pass through the 
condenser, 1, and the recéiver, f. The bell, fs, should bé oî hlgh résistance — 
say of ope thousand ohms résistance— so that the talking currents and the 
energizing current will not readily pass therethrough. 

"When the recéiver is upon the hook, the hook, f 2, rests ont of contact with 
the contacts, 7 and 8, and the circuit through the recéiver and the mlerophon& 
is thus opehed. Calllng current sent from the central station wlU traverse 
the condenser, 1, and bell, fs. When the subscriber responds and lifts bis 
téléphone from the hook, the current from the energizing battery, r, is closed 
over limb, a, microphone, f, contact, 8, switch hook, fa, through coil, k, and 
limb, a', back to the battery. The condenser, 1, prevents the passage of the 
energizing current through the recéiver, f. Talking currents repeated through 
the repeating coil at the central station pass over limb, a, through micro- 
phone, f, contact, 8, switch hook, f2, contact, 7, thence through the recéiver, f, 
and condenser, 1, to limb, a', and back to the central station. The impédance 
coil, k, prevents the passage of the talking currents therethrough, thereby caus- 
ing the same to follow the path through the recéiver. 

"It will be understood that the arrangement of the microphone, bell, and 
switch hook contacts may be varied as deslred, the essential feature of my in- 
vention being the employment of the two parallel paths, one opaque to the 
passage of the energizing current and eontaining the recéiver, and the other 
opaque to the passage of the talking currents." 

It will be observed that the object of the inventer was "to remove 
the recéiver entirely from the influence of the energizing current" ; 
and that to accomplish this object he employed the two "parallel paths" 
described in Fig. 1 as the "essential feature" of his invention, making 
one responsive to the voice currents and the other responsive to the 
energizing current. Another observation to be made is that the pat- 
entée apparently did not limit the invention to the condenser and im- 
pédance coil as the instrumentalities to be used for separating the voice 
currents from the energizing current, for while he showed the con- 
denser and impédance coil in Fig. 1, and included them in most of his 
claims, he stated before reaching his illustration : 

"I nsually Include a condenser in the path contalning the recéiver and an 
impédance or choking coil in the path which is parallel thereto." 

Moreover, he used the word "opaque" instead of naming spécifie 
devices — and in subséquent définition of that word he spoke of the 
"condenser or équivalent device" when describing the "two parallel 
paths as the essential feature of the invention." 

There are 13 claims stated in the letters patent in su't. Infringe- 
ment, however, is charged only as to 4, 11, 12, 13, and 14. Ail the élé- 
ments of the combination are displayed on Fig. 1; and, when the 13 
claims are taken together, it will be found that they contain ail thèse 
éléments stated in diiiferent combinations, and this is true of the claims 
said to be infringed. Setting out claims 1 and 4 will, we think, answer 
the purposes of this opinion, for 11, 12, 13, and 14 only add some of 
the éléments omitted from 1 and 4. Claims 1 and 4 are. as follows: 
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"1. The comblnatlon wlth an energizlng source of eleetrlcity at the central 
office included In the Une to furnish eurrent to the substation for conversa- 
tlonal purposes, of a circuit at the substation containing two paths, one con- 
taining a steady-eurrent interrupter to make the said path opaque to the pas- 
sage of steady currents. and the other path being opaque to the passage of 
voice currents, a transmitter at the substation in the path of sald steady cur- 
rents, a téléphone receiver in the path that is ojjaque to the passage of said 
steady currents, and a signaling bell conneeted wlth the latter path so as to 
include the said interrupter in its operating circuit, substantially as de- 
scribed." 

"4. In a téléphone System, the combination with an energizlng source of 
electricity at the central station to furnish eurrent to the substation for talk- 
ing purposes, of a téléphone Une adapted to be conneeted tlierewith during 
a connection and having at the substation two parallcl paths, a receiver in one 
of said paths, means for preventlng the euergizing eurrent from passing 
through the path containing the receiver to an objectionahle degree but per- 
mltting the passage of the voice currents, means contained in the other path 
foT preventiii:., the talking currents from passing therethrough to an objec- 
tionahle degree, while permittlng the passage of energizlng eurrent, a trans- 
mitter at the substation in the main téléphone Une through which both steady 
and voice currents pass, and a call-bell at the substation also in a path opaque 
to steady eurrent but permittlng the passage of rlnging eurrent, substantially 
as described." 

It is claimed in argument that the Dean structure comprises eight co- 
opérative éléments. They, in substance, are the battery, the line con- 
veying the energizing eurrent, the parallel paths, the receiver and con- 
denser in the path of the voice currents, the impédance coil in the al- 
ternative path, the microphone adjusted so as to be traversed by both 
energizing and voice currents, the switch hook, and the signal bell 
associated with the circuit so as not to interfère with speech transmis- 
sion. It is admitted that each of thèse éléments is old, but it is urged 
that the combination is new. We need not consider thèse éléments sep- 
arately, for, if the invention possesses novelty, we think its basis is 
to be found in the plan devised for maintaining the receiver in a path 
responsive to the voice currents and not to the energizing eurrent. 

To what extent can it be said that the plan of the inventer was nov- 
el? Much testimony was introduced to show the state of the art as 
it existed at the date of the patent in suit. It was shown that a variety 
of éléments for substation téléphones had been employed in the prior 
art. To the original téléphone instrument used alternately as a trans- 
mitter and receiver, having only a single téléphone wire between two 
stations and the return grounded, new éléments were added from time 
to time until their co-operating qualifies became important. 

This development is illustrated by a séries of diagrams which were 
presented and explained by Mr. McMeen, one of the witnesses for ap- 
pellees, and apparently accepted by appellant as correctly illustrating 
the progress of the art. The first one (Fig. 1) shows a single-wire 
téléphone line equipped with a combined receiver and transmitter at 
each end. Fig. 2 shows the addition of a transmitter with an induction 
coil attached, which rendered further use of the receiver as a trans- 
mitter unnecessary. This transmitter was energized from a direct bat- 
tery. Fig. 3 is the same as Fig. 2, except that the line between sta- 
tions comprises two wires. Signal and switch devices were conneeted 
with each of the substation Systems so described. 
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; L,ater, the central battery System in place of the locaî battery was 
introduced, with a numbèr of bénéficiai results, including a change in 
the plan of signaling between the central station and subscriber. Pig. 
4 of the diagrams before mentioned shows the central battery, the Unes 
leading thence to the substation, the signal -bell line with a condenser 
thereon and extending between the two Hmbs of the direct line; but 
the induction coils of Figs. 2 and 3 are omitted. Figs. 5 and 6 show 
further changes, including connection between the direct line and re- 
ceiver circuit through induction coils. Fig. 7 is as follows : 
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We think the évidence clearly shows that this plan of substation was 
in rather extensive public use for several years prior to the date of 
the patent in suit. Any comparison of this figure with Fig. 1 of the 
patent in suit, before set out and described, will show a number of 
features of identity. For instance, the two parallel paths found in the 
patent in suit are présent in this plan ; the receiver, f, being maintained 
in one and the impédance coil, k, in the other. The condenser, 1, how- 
ever is not placed in the path of the receiver. It is maintained in the 
line of the signal bell, f^. True, the signal-bell line and thé receiver 
line are connected; but plainly the condenser could not in that posi- 
tion affect either the energizing current or voice currents, the same as 
it would if placed in the path of the receiver. The inventor of the 
alleged infringing device testified in référence to devices constructed 
according to the plan of Fig. 7, which he saw in opération in Youngs- 
town, Ohio, that about 30 per cent, of the energizing current passed 
in each instance through the receiver during its use in conversation. 

The question, then, of the validity of the patent in suit, is reducible 
to this : Whether Dean's change in the location of the condenser from 
the signal-bell line to the path of the receiver constituted patentable 
invention. Indeed, this is admitted by the senior counsel for appel- 
lant. But he insists that this "short step" was invention. If we con- 
sider the subject merely retrospectively, the changé seems very simple. 
But this is not a true test. In Expanded Métal Co. v. Bradford, 214 
U. S. 366, 381,29 Sup. Ct. 652, 655 (53 L. Ed. 1034), Mr. Justice Day, 
in afïirming a décision rendered by this court (Judge Severens an- 
nouncing the opinion hère), had occasion to say of the patent there in- 
volved : 

"It ig sjiggested that Golding's improveinent, while a step forward, is nev- 
ertbeless only sucli as a mechanic skilled in tlie art, with the previous inven- 
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lions before him, would readily take; and that the invention Is devoid of 
patentable novelty. It is often difficult to détermine whether a friven improve- 
nient is a mère meelianical advance, or the résuit of tlie exercise of the cré- 
ative faculty amounting to meritorious invention. ïhe fact that the invention 
seems simple after it Is made does not détermine tlie question ; if this were 
the rule, many of the niost bénéficiai patents would be stricken down. It may 
be safely said that, if those skilled in the mechanieal arts are working in a 
given fleld aud bave failed after i-epeated efforts to discover a certain new and 
useful improvenient, that he who first makes the discovery bas done more than 
m;i]ve the obvious improvement which would suggest itself to a mechanic 
skilled in the art, aud is entitled to protection as an inventer. There is noth- 
ing in the prior art that suggests the combined opération of the Golding pat- 
ent in suit. It is perfectly well settled that a new combination of éléments, 
old in themselves, but which produce a new and useful resuit, entitles the in- 
venter to the protection of a patent. Loom Company v. Higgins, 105 U. S. 
580-591 [26 L. Ed. 1177]." 

It must be borne in mind that Dean's conception involved more than 
the mère change in location of the condenser. The very object of his 
invention, a,s stated in the letters patent, was "to remove the receiver 
entirely from tlie influence of the energ-izing current." This, too, as will 
be seen later, was in efïect the purpose of the Manson device. Dean 
attempted to carry ont this object by placing the condenser in one of 
two parallel paths, the path of the receiver, and so making that path 
"opaque to the passage of the energizing current," and the other 
"opaque to the passage of the talking currents." Both of thèse things 
were precisely what was not done in the plan described in McMeen's 
Fig. 7. The most that can be said of that plan is that only one of 
thèse things was done ; and that was by introducing the impédance 
coil, k, in the path alternative to the path of the receiver. But this 
was not enough. It was necessary also to make the path of the re- 
ceiver opaque to the energizing current; this Dean did. 

It is true that Dean's plan, as indeed Manson's, does not wholly ex- 
clude the energizing current from the path of the receiver. But in 
view of the évidence on the subject, including what Manson says hap- 
pened at Youngstown under the old plan described in McMeen's Fig. 
7, we do not think the degree of leakage reached in the Dean device is 
objectionable. It is shown by the évidence that almost constant efïort 
was made to improve the substations by excluding;the energizing cur- 
rent from the receiver. In the earlier progress of the art, this seemed 
to be accomplished in one or two instances ; but thèse proved to be ob- 
jectionable in other respects. B'or example, the induction coil was re- 
sorted to for the purpose of transferring the voice currents to the path 
of the receiver. Furthermore, almost the équivalent of a short circuit 
was encountered between the transniitter and the path of the voice 
currents. Thèse resulted in conveying annoying side tones into the 
receiver. 

It is clearly to be inferred, from McMeen's testimony in regard to 
the devices illustrated by his diagrams, that the improvement made 
by Dean would avoid side tones ; and this does not seem to be contro- 
verted. There is direct évidence to the efïect that the Dean plan ought 
to work successfully ; and, further, that it was in actual use in St. Paul 
and other places not named, except that a change had been made in 
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the location of the signal-bell line. This change seems to hâve been 

warranted by that portion of the letters patent, which states : 

"It wlU be understood that the arrangement of microphone, bell, and swltch 
hook contacta may be varied as deslred." 

But the évidence does not definitely show what results in point of 
utility hâve been secured through use of the device. 

It is objected that the advantage of avoiding side tones is not men- 
tioned in the spécifications. This is true. But this omission was not 
fatal if the advantage was necessarily achieved through the invention. 
Goshen Sweeper Co. v. Bissell Carpet Sweeper Co., 73 Fed. 67, 73-75, 
19 C. C. A. 13, 19-31 ; Dowagiac Mfg. Co. v. Superior Drill Co., 115 
Fed. 886, 895, 53 C. C. A. 36, 45; Stilwell-Bierce & Smith-Vaile Co. 
V. Eufaula Cotton Oil Co., 117 Fed. 410, 415, 54 C. C. A. 584, 589 ; 
Morgan Engineering Co. v. AlHance Machine Co., 176 Fed. 100, 107, 
100 C. C. A. 30. 

Some patented devices hâve been placed in évidence, and one or 
two of them haVe been urged upon our attention as fairly anticipating 
the patent in suit. But we do not think it necessary to consider thèse, 
because we are convinced that the plan displayed in Fig. 7 aforesaid 
more nearly anticipated the Dean patent than that described in any 
of those letters patent. Mr. McMeen in efïect admitted that the plan 
displayed by his Fig. 7 did not exclude ail of the energizing current, 
and claimed only that it made "a fair approach" to such a resuit. He 
said: 

"Whlle the best conditions require that no steady current shall flow through 
the recel ver, this circuit glves a falr approach to such a resuit, and In practlee 
the harmful results of steady currents through the receiver are very much 
reduced by means of this circuit." 

According to the évidence, Dean was the first in the téléphonie art 
to get the voice currents into the receiver by direct and continuons 
path, and at the same time practically to exclude the energizing cur- 
rent. He did this by placing an old device in a new location, and so, 
through combination with other éléments old in themselves, secured 
a new resuit. We are therefore of opinion that Dean made an im- 
provement of such merit as to entitle it to the rank of patentable in- 
vention. See cases cited in Morgan Engineering Co. v. Alliance Ma- 
chine Co., supra (page 109 of 176 Fed., page 39 of 100 C. C. A.), on 
the subject of patentability. It is true there was left to him but a 
"short step," as before stated; but, as urged by counsel, if this step 
was within the skill of the art, why was it not taken in the long strug- 
gle that we hâve but outlined ? Considering the prior art, however, we 
cannot believe that the patent is entitled to a broad construction ; on 
the contrary, in view of the earlier uses made of the condenser, we 
think the patent can be accorded only a narrow construction. 

In National Malléable Casting Co. v. Buckeye M. I. & C. Co., 171 
Fed. 847, 855, 96 C. C. A. 515, 533, this court was required to déter- 
mine the range of équivalents that should be accorded to the assignée 
of a patented automatic car coupler. The présent Mr. Justice Lurton, 
announcing the opinion of the court, said : 

"The art to whlch the patent in question belongs Is so crowded with devices 
intended to accoœplish the same purpose as to leave little room for the in- 
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ventor. That there has been a slow, step by step, advance in the direction 
of the iiltimate automatic coupler, and a final resuit, Is as mucli as can be 
said. Tbat the combination of Dletz fnvolves some advance, we fully concède; 
but that he made such an Improvement as to entitle hlin to any considérable 
range of équivalents we cannot concède." 

Another feature of the décision in that case (page 853 of 171 Fed. 
[96 C. C. A. 515]) is so far traceable in the présent case as to ad- 
monish us that it would not be safe to accord to this patent anything 
but a hmited construction; it is the fact that the proof as to its utility 
is meager. 

It remains to dispose of the question of infringement We hère 
reach the point perhaps of greatest dispute. It is how the energizing 
current is controlled by the device covered by the patent in suit. The 
efïect of the contentions on both sides touching the principle of ex- 
clusion of the energizing current from the path of the receiver in 
their respective devices brings them into harmony concerning the prin- 
ciple of exclusion involved in appellees' device; and there is no dif- 
férence between them as to the opération of the voice currents in either 
device. The insistence of the appellant is that through its device the 
energizing current is excluded from the path of the voice currents and 
the receiver, by a balance of opposed electromotive forces; and this 
is the principle Vifhich is claimed hy both sides respecting the opération 
of appellees' device. But it is urged by appellees that the exclusion 
wrought by appellant's device is due alone to résistance of the con- 
denser in that path. 

In settling a différence of this character, it is obvious that vsre shall 
hâve to rely upon what we conceive to be the weight of the évidence 
relating to it. As said by Lord Mansfield : 

"It Is certainly a maxlm that ail évidence Is to be weighed according to the 
proof which It was in the power of one side to hâve produced, aud in the pow- 
er of the other to bave contradicted." Cowp. G5. 

Mr. Smythe, a witness for appellant, gave an extended description 
of the condenser with diagrammatic illustrations, 'ilie follovving are 
two of his diagrams : 
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He explaîns that Fig. 2 illustrâtes two metallic plates, B and C, 
slightly separated ; that when key, E, is closed, a charge of electricity 
flows îrom the positive pôle of battery, D, to the plate, C 

" — wBere it accumulâtes and by inductlve action attracts, or, as It is said. 
binds an equal charge of négative electricity ou the other plate, B, an equal 
positive charge which has liltherto combined wlth the attracted négative 
charge being released. and flowing to ground. As soon as a charge equal to 
wliat the condenser, or pair of plates, B O, will hold, has flowed into the plate, 
C, the current flow ceases. * * * It will he seen that, vyithin llmlts de- 
termined by the capaclty of the condenser for holding or storlng electricity, 
the action in the circuit is the same as thougli the condenser were iiot 
there. In the case illustrated in Fig. 2 four unlts of positive electricity flow 
through the part of the circuit between the key, E, and the condenser, and 
an équivalent four units of positive electricity flow at the same instant in the 
part of the circuit beyond the condenser. But with respect to a steady and 
continuous flow of current the condenser interposes a barrier to ail such flow 
In excess of the amount which it is adapted to hold." 

Fig. 3 was used to illustrate the arrangement for increasing the 
capacity or storing power of the condenser by the use of metallic 
plates 

" — Interleaved with eaeh other and electrically connected In two séries, B C, 
of alternating metallic leaves or plates separated by sheets of insulating ma- 
terial. A. As one of the factors upon whicli the capacity of the condenser 
dépends is the area of the surfaces of the plates exposed to eaeh other, It will 
be seen that by multiplying the plates, as indleated in Fig. 3, the capacity for 
storing electricity of the condenser may be greatly inereased. In construct- 
Ing condensers for use in telephony and like arts substantially this method is 
employed for obtaming large electrical capaclty in small space." 

It is true, as claimed by one of counsel for appellant, that Mr. 
Smythe said of the condenser that it automatically opposed the "pres- 
sure of the current in the main circuit with a force just equal to it," 
yet he used this by way of analogy'to the action of an electrolytic cell, 
when he was asked to state whether there were other known devices 
that could be used in an electric current to produce results similar to 
those of the condenser. He further said of the condenser, however : 

"It is upon the noninductive or insulation résistance of a condenser that its 
power of opposing direct or steady current flow dépends, and to such current 
flow it is nothlng more nor less than a noninductive résistance. It may also 
be said that the insulation résistance or noninductive résistance of a con- 
denser Is often such that, while it is sutHciently high to constitute a practi- 
cally impassablè barrier to steady current flow, it is still sufficiently low to 
permit alternating or undulatlng currents to, pass that may readily be detected 
by a sensitive device such as a téléphone receiver." 

As we understand Mr. Smythe, the passage of the voice currents 
through the condenser is caused by induction, while the passage of 
the steady current is prevented by the noninductive or insulation ré- 
sistance of that device. This we think explains his meaning when 
he States, as before pointed out, that "the condenser interposes a bar- 
rier" to ail flow of steady current "in excess of the amount which it 
(the condenser) is adapted to hold" ; and also when he calls this barrier 
"practiclly impassable." 

As it seems to us, one of the three experts called by appellant failed 
to reach a definite conclusion on this subject, especially in view of what 
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he said in cross-examination. But Prof. Carhart stated in his direct 
testimony : 

"A'ow, a very important faet eoniieeted witli this cliarging of the condenser 
is that the condenser wlien cliarged exerts a liack eleetrle pressure. When 
this bacli pressure equals the electric pressure ap])Ued froni the two terminais 
of the impédance coil, the charge censés to run iiito the condenser, and the 
bacli electric pressure, due to thèse charges in the condenser, equals the pres- 
sure applied in the other direction from the termi]ials of the impédance coil, 
k. So far as steady currents are concerned, thcrefore, the condenser serves 
to put the receiving téléphone in a halanced relation between two opposed 
electric pressures. 

'"When, however. voice currents corne over a Une the electric pressure ap- 
plied at the two points where the branch joins the impédance coil immediately 
be.gins to vary, thus disturbing the electric balance of the receiver and con- 
denser, and alterna tiug currents flow through the receiver into and eut of the 
condenser in the autoruatic attempt of the condenser to maintaln an electrical 
equilibrium or balance. The effect on the receiver is the sanie as if the voice 
currents traversed the receiver branch without the interposition of the con- 
denser : but. as a matter of fact, the alternating currents through the receiv- 
er eonsist of the varying charges rumiing into and out of the condenser." 

On his cross-examination this occurred: 

"XQ. 37. As I understand yon. in the device of the patent in suit as showii 
and described therein, particularly as illnstrated in the drawing, the steady 
currents are excluded from the receiver by the résistance Interposed by means 
of the condenser. Is that correct? 

"A. In the particular embodiment of the invention shown in Fig. 1 of the 
patent, and disregarrting the direct current through the ringing bell, direct 
current is excluded from the receiver by the résistance of the condenser, ex- 
cept during the very short iiiterval of time during whieh the condenser Is 
charging. The flo^v during that time is properly direct, though not steady 
current. I hâve shown, however, in my direct testimony, that the résistance 
of the condenser is oiily one of the possible means of excluding steady current 
from the receiver." 

The clear tendency of appellant's proof is to show that the condenser 
opérâtes upon the steady current by résistance. The "very short in- 
terval of time during which the condenser is charging," as Prof. Car- 
hart said, when, as he had before stated, "this back pressure equals the 
electric pressure apphed from the two terminais of the impédance 
coils," does not appear to us to describe the principle involved in the 
exclusion of steady current throughout the varying periods of time 
consumed in the ordinary and well-known uses that are made of sub- 
stations. Any other theory than momentary "back pressure" would 
apparently overtax the "capacity or storing power" of the plates com- 
prised in the condensers described by the évidence ; and we do not dis- 
cover évidence tending, or at least sufificient, to show any continuing 
process of recharging the condenser and re-exertion of back pressure 
during the time the substation is in actual use. There must be added 
to this the conclusion reached by Mr. Smythe as before pointed out. 
Moreover, the very structure of a condenser, its insulation material 
operating as in effect it must to open the line to steady current, néga- 
tives the idea of counter electromotive forces. When trying to ascer- 
tain the fact touching the opération of the condenser, as distinguished 
from the patentee's right to the benefit of such opération as in truth 
takes place, it is worthy of mention that in his letters patent Dean 
makes no suggestion of counter electromotive pressures, but only of 
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the quality of the condenser to "prevent" the flow of energizîngf ctif- 
rent. We are strengthened in the views we hâve expressed by the évi- 
dence ofïered by appellees. 

The following diagram displays ail that is needed respecting Man- 
son's patent, and it was used generally by the witnesses as well as by 
counsel for appellant : 




ë>^]€>•< 



The portion of this device which is said to infringe the patent in 
suit is a type of Wheatstone's bridge, a very old apparatus and also 
well-kiiown in the téléphonie art. In each of the two arms of this 
diagram, extending from 1 to 2 and from 3 to 4, is an impédance coil, 
A and D; in each of the two arms, extending from 2 to 4 and from 
1 to 3, is a noninductive résistance coil, B and C. According to our 
understanding of the admitted principle of Wheatstone's bridge, it 
would be conceded that, if the résistances of thèse coils are rightly 
proportioned and maintained, the ordinary bridge équation would be 
satisfied; and that, by reason of the equal potential at points 2 and 
3, no current passing through the arms of the bridge between 4 and 
1 would flow in the bridge wire extending from 2 to 3 or through the 
path of the receiver or the receiver itself , f. 

Manson, the inventor of the device in this form and a witness for 
the appellees, testified in référence to the above diagram : 

"In my patent, the balanced AVheatstone bridge Is used to keep the flow of 
direct current from the téléphone receiver. This bridge, being made up with 
the usual four arms, the two diagonal aruas being retardation windings, and 
the otlier two arms noninductive windings. * * * The retardation wind- 
ings are represented by A and I). and the noninductive windings by C and B. 
The résistances of thèse four arnis are taken such that there wlll be no dif- 
férence of potential for direct current flow between the points 2 and 3 of the 
bridge; therefore there wlll be no tendency for direct current nsed in oper- 
atlng the transmuter, f, to flow through the téléphone receiver. 

"In the circuit of the patent In suit, two paths are provided across the Une, 
one of which coutahis an impédance coil, k (Fig. 1 of patent spécification), 
whlch is practically transparent to the flow of direct currents, but which is 
opaque to the flow of hlgh frequency alternating currents, such as pxoduccd 
by the voice ; the second path, whicli contains the receiver, r, also eontains a 
condenser, 1, whlch is opaque to the flow of direct currents, but which is prac- 
tically transparent to the flow of alternating currents. In this arrangement, 
the direct currents are prevented from flowlug through the receiver by inter- 
poslng a device, which actually stops the flow. while In my patent referred to 
above the receiver is located in such a position that there is no tendency for 
thèse direct currents to flow." 

Thèse views of Manson are supported by opinions expressed by 
both McMeen and Miller, experts for appellees ; the former saying : 

"No attempt is made in défendants' device to oppose the flow of steady cur- 
rent through the receiver, and in that partlcular the circuit of the patent in 
suit and of défendants are dianietrically opposed. In the one, current is pre- 
vented from passing through the receiver path by iutroducing a pièce of ap- 
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pnratiw In that path ; this being a condenser, chosen solely becanse of its 
ability to open the path for steady ciirrent. In the other, défendants' circuit, 
a flow of steady current Is prevented simply by arranging in advaiice tbat the 
recelver shall be conuected to points between whieh no steady current ever 
bas a tendency to flow, no matter how miich steady current is flowlng in tbe 
nuiin circuit or through the transniitter." 

We do not overlook the évidence ofifered by appellant to show that 
impédance coils are placed by appellees in two of the arms in Wheat- 
stone's bridge; but if McMeen's Fig. 7, before conimented on in de- 
scribing the prior art, is recalled, it wiil be seen that the impédance 
coil in the alternative path of the Dean patent was old. What Dean 
contributed to the art, as before shown, was placing the condenser 
in the path. of the receiver, as part of his combination of éléments. 
Nor do we overlook the fact that Wheatstone's bridge was not Man- 
son's invention. But in this respect Dean bore the same relation to the 
condenser as that borne by Manson to the bridge. 

The marked différences between the two devices, both in structure 
and law of opération, are what impress us on the question of infringe- 
ment. The différences between them structurally are manifest. The 
difiference between the laws of opération governing them is that in 
principle they are exact opposites. Where the Dean device excludes, 
the Manson device avoids ; exclusion of the energizing current from 
the path of the receiver in the former is accomplished by physical 
obstruction, while in the latter it is accomplished by a balance of po- 
tential at the terminais of the path of the receiver. It is true that 
the same resuit is gained in both instances. This objection, however, 
is met not alone by différence in form, but also by opposed principles 
of opération. It follows, from what we hâve said of the limited con- 
struction which must be placed upon the patent in suit, that there is 
no range of équivalents within which the présent complaint of in- 
f ringement falls. The word "means" appearing in No. 4 of the claims 
alleged to be infringed must be construed as referring to the condenser 
mentioned in the spécifications. 

The decree below will be affirmed, with costs. 
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DAVIS et al. v. SMOKELESS FUEL CO. 

(District Court, S. D. New York. November 28, 1810.) 

Admiralty (§ 34*) — Stale Demakds— Following State Statute of Limita- 
tions. 

In a suit in an adiuiralty court in New York agalnst a corporation of 
another state, tlie local statute of limitations, as construed by the courts 
of the State, furnlshes the proper analogy for determinlng the staleness of 
the claim sued on and wIU be foUowed, although under the state décisions 
the respondent, being a foreign corporation, could not avail itself of the 
statute in the state courts. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 320 ; Dec. Dig. 
î 34.*] 

In Admiralty. Suit by Cornélius A. Davis and others against the 
Smokeless Fuel Company. On motion to confirm commissioners' re- 
port. Decr.ee for respondent. 

Mr. Sturcke, for the report. 
Mr. Beecher, opposed. 

HOUGH, District Judge. But two points need now be considered, 
for, conceding- every other contention advanced by libelant, the f act 
remains that upon a claim for demurrage which was ripe for suit 
on April 3, 1903, this action was begun by service of process on April 
3, 1909. 

During ail this period of inaction, suit might hâve been started 
at any timê, not only in West Virginia, the state of respondent's in- 
corporation, but in this district and court, inasmuch as respondent 
has throughout the period in question maintained an office and agent 
in the city of New York. 

Admittedly, if this suit had been brought in the courts of this state, 
respondent could not hâve pleaded any statute of limitations, being a 
foreign corporation ; but, if it were a domcstic corporation, the New 
York statute would be a bar under Aultman v. Syme, 163 N. Y. 54, 
57 N. E. 168, 79 Am. St. Rep. 565 (followed Conn. Bank v. Bayles, 
163 N. Y. 561, 57 N. E. 1107). 

The questions presented are therefore: (1) Whether the analogy 
of statutes of limitation is to be followed in admiralty in favor of 
those who could not plead them in the courts of the state wherein 
the admiralty tribunal sits; and (2), if such analogy is controlling, 
shall the local construction of the local law be followed rather than 
gênerai principles of statutory interprétation. 

The only reason why statutes of limitation are regarded in the ad- 
miralty at ail is that they furnish a convenient measure of staleness. 
They represent, or ought to represent, the settled opinion of the com- 
munity, as to when there should be an end of litigation, and are there- 
fore more reliable than the views of a judge, applied (perhaps) to 
a peculiar situation. 

The fact that local jealousy forbids a West Virginia corporation 
to plead the New York statute in a New York court does not prove 

*For other cases see same topie & § numeee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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that the demand in suit is any less stale than it would be if advanced 
against a citizen of the state. It shows no more than that a sort of 
punishment is meted ont to those who insist on doing business under 
corporate form, without submission to the corporation laws of this 
state. 

The inquiry in this court is therefore, not what a New York court 
would do mutatis mutandis, but whether the claim is stale under 
local law, without regard to personal disabilities locally affecting the 
party alleging staleness. It follows that the New York statute of 
limitations furnishes the proper analogy. Southard v. Brady (C. C.) 
36 Fed. 560. 

That statute, as construed in Aultman v. Syme, supra, measures 
six years, by including the day on which the cause of action arose. 
Professional opinion has probably agreed with Cullen, C. J., rather 
than with the majority of the court, in respect of this point; but it 
is now the settled law of the state, and if, as remarked in Southard 
V. Brady, supra, "the local statutory period of limitation" is the meas- 
ure of time, it is impossible (under familiar rules) to deny that re- 
peated décisions of the highest state court interpreting a statute are 
a part of the statute for the purposes of this case. 

In the absence of other limitations, those of the lex fori apply. 
Whitmàn v. Citizens' Bank, 110 Fed. 503, 49 C. C. A. 122. The lex 
fori in this case includes the New York statute, which must be read 
in the light of the .views of the highest court of the state. 

It follows that the six-year period began April 3, 1903, and expired 
April 2, 1909; that the claim is stale; arid the libel must be dismissed, 
with costs. 



KINNBY V. UNITED STATES FIDELITT & GUARANTY CO. 

(Circuit Court, E. D. Pennsylvania. December 1, 1910.) 

No. 892. 

1. Courts (§ 344*) — Peacticb in Fédéral Couets^Conformitt Statute. 

The conformlry requirement of Rev. St. § 914 (U. S. Comp. St. 1901, p. 
6S4), does not necessitate altering a rule of a fédéral Circuit Court as to 
the return day for process, which when adopted was in substautlal con- 
formity with the state practice so as ta conform to a change in such prac- 
tlce niade by subséquent législation, and, where such différence exlsts, the 
clerk of the Circuit Court is justifled in followlng its own rules. 

lEd. Note. — For other cases, see Courts, Cent. Dlg. § 917; Dec. Dig. § 
344.* 

Conformity of practice in common-law actions to that of state court, see 
notes to O'Connell v. Keed, 5 C. C. A. 594; Nederland Life 1ns. Co. v. 
Hall, 27 C. C. A. 392.] 

2. Clebks of Courts (§ 75*) — Action on Bond— Sufficienct of Evidence. 

In an action on the bond of a clerk of a court to recover di muses be- 
canse of his refusai to enter a judgment and issue exécution tliereuu, the 
burden rests on plaintiff to prove damage by showing that he could hâve 
coUeeted on such exécution If issued. 

[Ed. Note. — For other cases, see Clerks of Courts, Cent. Dig. § 139; 
Dec. Dig. § 75.*] 

•For other cases see saœe topic & § numbeh In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
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At Law. Action by Robert D. Kinney, use plaintiflF, against the 
United States Fidelity & Guaranty Company, surety. On motion by 
plaintiff for new trial. Motion denied. 

Robert D. Kinney, pro se. 

Thomas Stokes and Bayard Henry, for défendant. 

J. B. McPHERSON, District Judge. This suit is upon the officiai 
bond of Charles K. Darling, clerk of the United States Circuit Court 
for the District of Massachusetts. The plaintiiîE puts his case upon 
what he avers to be the clerk's ofRcial misconduct in the foUowing 
particulars : 

"(a) By the fallure and refusai of said Charles K. Darling, clerk aforesaid, 
as shown In paragraph 10 hereln, to make out and Issue the process of exé- 
cution, as also shown by paragraph 10 and clauses (k), (1), and (u) of para- 
graph 13 he was authorized and in duty bound requlred to do. 

"(b) By the fallure and refusai of said Charles K. Darling, clerk aforesaid, 
as shown In paragraph 11 herein, to enter on the record of said Circuit 
Court the entry of said action as a cause in said court depending, as also 
shown by paragraph 6 and clause (d) of paragraph 13 he was authorized and 
lu duty bound required to do. 

"(c) By the fallure and refusai of said Charles K. Darling, clerk aforesaid, 
as shown in paragraph 11 hereln, to enter on the record of said court judg- 
ment in said action charging the International Trust Company the trustée 
of the défendant, as also shown by paragraph 7 and clauses (f) and (g) of 
paragraph 13 he was authorized and in duty bound required to do. 

"(d) By the fallure and refusai of sàld Charles K. Darling, clerk aforesaid, 
as shown in paragraph 11 herein, to enter on the record of said court the de- 
fault of the défendant in not enterlng Its appearance in said action, as also 
shown by paragraph 8 and clause (r) of paragraph 13 he was authorized and 
In duty bound required to do. 

"(e) By the fa^ure and refusai of said Charles K. Darling, clerk aforesaid, 
as shown in paragraph 11 herein, to enter on the record of said court the 
judgment awarded for the relator as the plaintiff in said action against the 
défendant, as also shown by .paragraph 9 and clause (r) of paragraph 13 he 
was authorized and in duty bound required to do. 

"(f) By the fallure and refusai of said Charles K. Darling, clerk aforesaid, 
as shown in paragraph 11 hereln, to assess the relator's damages in said 
action, as also shown by paragraph 9 and clause (r) of paragraph 13 he was 
authorized and in duty bound required to do. 

"(g) By the fallure and refusai of said Charles K. Darling, clerk aforesaid, 
as shown in paragraph 11 herein, to furulsh the relator with the certified 
transcrlpt of the docket entries requested of him, as In said paragraph 11 
mentioned and set forth. 

"(h) By the wrongful conduct of said Charles K. Darling, clerk aforesaid, 
as shown in paragraph U herein. In his alleging and pretendlng that there 
is no such cause or action pu, the dockets of said Circuit Court as that in 
said paragraph mentioned and referred to. 

"(i) By the wrongful conduct of said Charles K. Darling, clerk aforesaid, 
as shown in paragraph 11 hereln, in his alleging aud pretendlng that no ac- 
tion bas ever been entered by the relator In said clerk's ofBce, such as that 
in said paragraph 11 mentioned and referred to." 

This quotation from the amended statement of claim sufficiently 
indicates the nature of the complaint. In a wbrd, the situation is 
this : In the conduct of a civil suit bef ore the Circuit Court in Massa- 
chusetts, brought against the Plymouth Rock Squab Company, as 
défendant, and the International Trust Company, as trustée (équiva- 
lent to garnishee in Penn.sylvania practice), the plaintiff undertook 
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to govern himself by what he believed to be the practice established 
by the laws of the state; while the clerk insisted that the suit must 
be governed by the rules of the Circuit Court, so far as thèse rules 
differed ïrom the state practice. As a resuit of this conflict, the plain- 
tiff avers that he was injured, because the clerk refused to enter judg- 
ment against the squab company, and against the trust company ; and 
refused also to issue exécution, whereby the plaintiff was prevented 
from obtaining satisfaction of his demand. There was no disputed 
fact at the trial before this court, and the jury was directed to find 
for the défendant. The correctness of this instruction is now to be 
■considered. 

The plaintifif's principal contention is that section 914 of the Re- 
-vised Statutes (U. S. Comp. St. 1901, p. 684) compelled the Circuit 
Court to follow closely the state practice in the matter of return days 
for the writ of summons. The fédéral practice difïered, and it is 
clear that the clerk was obeying the rules of the Circuit Court upon 
this subject. If therefore thèse rules were valid, he was justified 
in refusing to enter judgment and to issue exécution. Many statutes 
of Massachusetts were offered in évidence at the trial, and the de- 
fendant's counsel contended then, and contends now, that the state 
practice concerning return days for the writ of summons substantially 
coincided with the fédéral practice about 30 years ago; that such 
conformity fully satisfied section 914; and that, although the state 
practice may hâve since been changed, the fédéral court was not 
-obliged to follow — citing in support of this position Shepard v. Ad- 
ams, 168 U. S. 618, 18 Sup. Ct. 314, 43 L. Ed. 603, and Railroad Co. 
V. Gokey, 310 U. S. 155, 38 Sup. Ct. 657, 53 L. Ed. 1003. In my 
opinion thèse décisions sustain the defendant's contention, and re- 
quire me to hold that the plaintifif's suit in the Circuit Court for the 
District of Massachusetts was properly subject to the rules of that 
court, and that the clerk was right in refusing to comply with the 
several motions referred to in the statement of claim. 

But there is another ground for upholding the direction to the 
jury. The plaintifï failed to prove that he had suffered any damage 
lîy reason of the clerk's refusai to enter judgment and issue exécu- 
tion. He ofifered no évidence that, if he had obtained the desired 
judgment, any money could bave been collected by an exécution; and 
-especially— for this is the ground upon which the plaintiff chiefly 
allèges that he bas been injured — there was no évidence that the trust 
company held anv money belonging to the squab company, or was 
in any manner or degree indebted to the squab company so that the 
trustée process could hâve been made eflfective. 

For either of thèse reasons, it seems to me clear that the plaintifï 
was not entitled to recover, 

A new trial is refused. 
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HALL et al. v. AMES et al. 

(CJlrcult Court, D. Maine. November 23, 1810.Ï 

rNo. 6G1." 

OOTJETS (§ 498») ^FEDERAL AND STATE COUETS— CONCURRENT JUBISniCTION-— 

JUBISDICTION FiBST ASSUMED. 

Two sets of stoekholders transferred their sLares to a trust company 
to prevent a third set from acquiring control under an agreement tliat 
the trustée should sell the shares for such price and at such time as 
namèd stockholders or a majority of them nilght direct, providing tbat 
eufficient shares were sold to constitute a majority of the outstanding 
stock, and also providing that the sale should be made before December 
31, 1908. The sale having been advertised shortly before the expiration 
of the time, complainant H. and certain other stockholders Instituted a 
suit in the state court to enjoin the same. A prellminary Injunctlon hav- 
ing been granted, the court ordered a dissolution thereof, unless complaln- 
ants stipulated that the causé should be prosecuted to final decree, and 
that, if the bill was dismlssed, thé stock might be sold under the trust 
agreement Complainants having agreed to this, the cause was tried in 
the State court, and a decree niade adjudging the trust agreement valid, 
directing a sale, providing for control thereof by the Court, jurisdiction 
for that purpose being retained and for the ultlmate dismissal of the bill. 
' HpW. that the state court thereby acquired exclusive jurisdiction over the 
subject-matter of the suit and that, while sucb jurisdiction reniaiued, 
complainants could not ma intain a bill in the fédéral court to restrain the 
sale of the stock on the theory that the only jurisdiction the state court 
■ had, on determining that the trust agreement was valid under the plead- 
iags, was to dismiss the bill. 

[Ed. Note.— For other cases, Bee Courts, Cent. Dig. §§ 1346-1353; Dec. 
Dig. § 493.*] 

In Equity. Suit by James M, W. Hal] and others against Alfred _K. 
Ames and 'Others. AjDplication for interlocutory injunction. Denied 
and bill dismissed. 

Symonds, Snow, Cook & Hutchinson, Tjder & Young, Burton E. 
Eames, and Randolph Frothingbam, for complainants. 

Herbert M. Heath, for défendants. 

PUTNAM, Circuit Judge. As there is a long and continuons line 
of décisions of the Suprême Court of the United States putting be- 
yond doubt the disposition of this case, we do not feel called on to 
elaborate the statementin regard to it. 

On or about January 25, 1905, the complainants deposited with the 
Merrill Trust Company,, one of the respondents, sundry shares of the 
capital stock of the Machias Lumber Company, a corporation created 
by the laws of the state of Maine, to be held and fiually sold to the 
trust corporation, subject to directions to be given by James M. W. 
Hall and the respondents Wing and Ames, or a majority of them. 
Some other conditions were contained in the terms of deposit, but 
it is not n cessary that we should détail them as the case now stands. 
By tlie terms of deposit and the subséquent agreement of extension, 
the limitation on the power of sale was fixed at December 31, 1908. 
Subsequently, on or about November 10, 1908, the complainant James 
M. W. Hall read a newspaper notice that the stock thus deposited 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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would be sold at âuction on November 25, 1908. Whereupon he 
brought a bill in equity in the Suprême Judicial Court of Maine seek- 
ing to enjoin the sale; the, bill having been filed in behalf of himself 
and ail other stockholders. The bill was originally filed by James 
M. W. Hall against the same respondents as appear hère. Subse- 
quently James R. lîall and Morris A. Hall became parties complainant 
by intervention ; so that the parties to the suit in the Suprême Ju- 
dicial Court of Maine when determinative action was taken were 
the same as exist hère. There hâve been some minor withdrawals 
from the deposit and some minor additions thereto which occurred 
prior to the filing of the bill in the Suprême Judicial Court of Maine, 
and possibly there hâve been some changes since; but for ail sub- 
stantial purposes the massof the shares of stock to which the pro- 
ceedings in the Suprême Judicial Court related are identically the 
same as the mass of the same involved hère. Therefore we hâve in 
both proceedings identically the same parties and the same property. 
Each court had complète jurisdiction over ail the parties respondent, 
as well as f ull jurisdiction over the Machias Lumber Company ; so 
that it was fully within the power of each to déclare the transfers of 
the shares of the capital stock of the Machias Lumber Company valid 
according to the légal rules which might be found to apply thereto, 
and to give efficiency to the same. Both in the Suprême Judicial 
Court of Maine and in this court the proceedings were and are in 
equity; and, on the face of each bill, each court respectively had full 
jurisdiction in equity to shape out such remédies as the case might 
involve. Therefore there is no question of jurisdiction whatever as 
to either court within the legitimate interprétation of that word. 

The bill in the Suprême Judicial Court of Maine was brought 
mainly to restrain the proposed sale of the shares of the capital stock 
involved, and apparently solely for that purpose. The Suprême Ju- 
dicial Court of Maine decided that the deposit was a valid one, and 
that the proceedings looking to a sale were proper, and that no in- 
junction should be granted; so that, except for what we shall ex- 
plain, the proper decree would hâve been merely a dismissal of the 
bill on its merits, with costs. As the proceedings developed, however, 
it became apparent that the court could not dispose of the bill finally 
within the limit of December 31, 1908, which we bave stated. On the 
filing of the bill in the Suprême Judicial Court of Maine, a prelim- 
inary injunction was granted, the complainants having filed a bond 
to the respondents. Subsequently, on December 26, 1908, a tempo- 
rary injunction, properly so called, was made as prayed for in the 
bill by an order which contained the following stipulation agreed to 
by the complainant James M. W. Hall. This stipulation was express- 
ly agreed to by ail the counsel of record, as will appear by what we 
quote with référence thereto, and the whole was entered of record. 
We find it expressed to us in the following terms : 

"Order on Temporary Injunction. 

"Tbiig cause came on to be heard this day on the motion of the défendants, 
Wilson D. Whig and Alfred K. Ames, of date of December 15, lOOS, prayiug 

182 F.— G4 
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for a dissoluïîoii or modification of the temporary Injjinctloii now in force, 
and af ter notice and hearing, and argument of counsel, 
"It iis ordered, adjudged and decreed; , 

"That the temporary injunction be dissolred unless the plaintiff on or be- 
fore 12 o'elock noon of Deceinber 28, 1908, files stipulation agreelng therein. 
"(1) That this cause shall be prosecuted to final decree. 
"(2) ïtLat during the peudeucy of this bill the Merrill Trust Company sball 
not vote the stock as provided in said trust agreenieut, but it sball be voted 
by the bénéficiai owners thereof, each for himself. No treasury or new stock 
shall bé sold or issued during the pendency of this bill. 

"(H) That, if the bill is disniissed on final decree, said shares may be sold 
uuder the trust ngreeiueut, provided there shall be sold at tbe same tinie suf- 
ficient shares as, reckoning in said three hundred and sixty-one (301) sbares. 
shall be at least a majority of the shares of the capital stock of the Machlas 
Lumber Company then outstanding. 

"(4) That the trust agreement, except as to the sale called for upon the con- 
tingency of an entry of a dlsmlssal of this bill on final decree, terminâtes on 
December 31, 1908, as therein provided. 

"When said stipulation shall be so flled, the bond of the plaintiff under the 
temiwrary injunction shall be released. "Geo. B. Bird, 

"Justice Suprême Judiclal Court. 
"I hereby agrée to the stipulation requlred by the foregoing order but with- 
out préjudice. James M. W. Hall. 

"Bond of plaintiff is hereby released as required by the foregoing order. 

"WilFon D. Wing. 
"Alfred IC. Ames. 
"Merrill Trust Co. 

"By H. M. Heath, Attorney. 
"Seen and agreed to: 

"Symonds, Snow. Cook & Hutehinson, 

"Attys. for Plaintiff. 
"Heath & Andrews. 

"Attys. for Défendants." 

Afterwards the bill went to a full hearing, and was decided ac- 
cording to an opinion filed on March 26, 1910, found in 76 Atl. 926. 
That opinion sustained the legality of the deposit, and the proposed 
proceedings for a sale, and held that the complainant had no right 
to an injunction. In accordance with what the court understood to 
be the eiïect of the stipulation of the parties we hâve quoted, the opin- 
ion ended as foUows : 

"Under the stipulation, the decree below must be so framed as to direct the 
trustée to sell ail the stock now in its hànds, at public auction, after due no- 
tice to ail the équitable owners, with the same efCect as if made before 
December SI, 1908." 

Then it ended with the following order : 
"Decree in accordance with this pétition." 

We are not concerned in the equity practice of the Suprême Judi- 
cial Court of Maine with référence to the method of shaping a decree, 
because we are not bound by that practice, whatever it may be. We 
understand, however, that the decree is shaped by a single judge, 
with the right of review on appeal if either party claims it. How- 
ever this may be, the decree we find in the record entered by a single 
judge on April 27, 1910, is conclusive so far as the state court is 
concerned. That decree was as follows : 
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"This eause came on to be further heard thls day and was argued by coun- 
sel ; and thereupon, upon considération thereof, it is ordered, adjudged, aud 
decreed, as follows, viz.: 

"(1) The blll Is retained until the stock now in ttie hands of the Merrill 
Trust Ctompany, trustée, is sold hereunder. 

"(2) The trustée is dlrected to sell at public auction ail the stock now in its 
hands after due notice to ail the équitable owners thereof witb the saine ef- 
fect as if niade before Ueceniber 31, A. D. li)08. 

"(3) The sale al'oresald shall be made at the office of the trustée in Etingor. 
Notice thereof shall be given by the trustée to James M. W. Hall, .Iwues R. 
Hall, Morris A. Hall, Stillman F. Kelley, Wilson D. Wing, Alfred K. Ames, 
Frank S. Ames, and to Alfred K. Ames and Frank S. Ames as admiuistriitors 
of the estate of John K. Ames, severally the équitable owners of suid stock, 
by registered letter, postage prepaid, malled at least 30 days before the time 
thereof, and by publication thereof for at least one week in the Bangor Daily 
Commercial, the Bangor Daily News, and the Boston Eh-ening Trauscript, 
the last publication to be at least 30 days before said sale. 

"(4) After notice as aforesaid, and sale thereunder at public auction, the 
trustée shall Indorse, transfer, and deliver to the purchaser ail the stock now 
in its hands and so sold. 

"(5) After such sale and delivery, the trustée shall report its doings here- 
under to thls court, and thereupon the Mil shall be dismissed with a single blll 
of costs for défendants." 

In the bill before us, we are asked to restrain the sale of the same 
mass of shares of stock in question, with some incidental prayers for 
relief which will be referred to later. 

It is now claimed that as the bill in equity in the Suprême Judicial 
Court of Maine sought only to restrain the sale, and the court held 
that the sale could not be restrained, ail that remained was to dis- 
miss the bill, and that as to everything beyond that the bill would be 
functus officio, so that the court was entirely without jurisdiction to 
direct a sale of the property. The ordinary rule that the remedy dé- 
pends on the allégations of the bill is relied on; and it is claimed 
that the decree entered was unauthorized as being beyond the sub- 
stance of the suit and of what was asked for by it, and that this 
court might regard the decree therefore as not binding it. 

We do not understand that there is any claim that the Suprême 
Judicial Court of Maine did not intend to order a sale, and we think 
it clear on the face of the proceedings that it did. The opinion which 
we hâve quoted closed with a spécifie direction that the trustée, mean- 
ing the Merrill Trust Company, should sell the stock ; and the decree 
apparently put this beyond question. Of course, the decree might 
hâve been so expressed as to simply indicate that the powers of the 
trustée — that is, the Merrill Trust Company — were unafifected by 
the proceedings, and that, as the resuit of the proceedings and agree- 
ment filed therein, the limit of December 31, 1908, had been removed; 
but such was not its effect. The most significant thing, and the thing 
which is the most clearly effectuai so far as we are concerned, is the 
provision that the bill should be retained until the stock was sold 
under the decree; and then the decree expressly proyided that "the 
trustée is directed to sell at public auction." The decree in the third 
paragraph elaborated the détails in référence to the sale, and the 
notice to be given thereof. The fourth paragraph went so far as 
to give directions for the transfer of the stock after the sale, and 
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tjie fifth paragraph directed the trustée to report the sale to the court, 
Thus, not only were express directions given by which the Suprême 
Judicial Court of Maine assumed to control the sale, but it was pro- 
vided that the sale should be reported to that court, thus, by implica- 
tion, giving the court powerto affirm the sale, as usual, or to direct 
a nevv one. It is true that the decree closed with the insistent pro- 
vision that, after the sale, the bill should be dismissed. Nevertheless, 
either with or without that provision, the retaining of the bill for 
further directions expressly provided for was a very efficient thing 
to such an extent that the stock is still under the control of the Su- 
prême Judicial Court of Maine; and any subséquent litigation be- 
tween the satnè parties in référence to that stock would be an abso- 
lutè infraction of the rights of that court in regard . thereto, in so 
far as it undertook to.make anyic?rder which would res'trict it directly 
or indirectly, ■ f rom giving full effect to its decrees already made, or 
from recalling those decrees and modifying them-in any way, or 
f rom making such further directions as thé development of the equi- 
ties of the case might require. : '. . 

In other words, the Suprême Judicial Court of Maine, by the mère 
fact of the flling of the bill ref erred ' to hère, . in connection with the 
faCt that that court had undertaken to proceed under Jthàt bill, ac- 
quired full jurisdiction over the'shares of stock in question, and of 
the depOSit or trust in référence thereto, which cannot be disturbed 
in any manner by any litigation between the same parties ih regard 
to- the same or similar questions, or any litigation which would in- 
terfère with the free control of the shares' of stock in question, and 
of the trust in question, by the Suprême Judicial Court of Maine, 
The filing of the bill in that court, and any procédure on the part of 
that court ih référence thereto, gave it this exdusive■j^lrisdiction over 
that so-called res as against âny other proceedings subsequently com- 
menced. This has been the rule of the Suprême Court or the United 
States from 'the time of thé décision' in Chittenden v. Brewster, 2 
Wall. 191, 196, 17 L. Ed. 839, decidèd' in 1864, a:nd even thereto- 
fore. This rulè has subsequently' bëeh repeated, reaffirmed, and 
broadened out by numerous décisions ôf 'the Suprême Court to which 
it would be burdensome to refer. ' ' 

Notwithstanding this, and subséquent to ail proceedings to which 
we hâve referred, the same parties, narnely, James M.' W. Hall, James 
R. Hall, and Morris A. Hall filed their bill in this court against the 
same respondents, narnely. Ames, Wihg, and the Merrill Trust Com- 
pany, asking us to enjoin the proposed salé by the Merrill Trust Com- 
pany of the shares of stock in questioiij and asking Other remédies 
growing out of or connected with such sale, which we are unable to 
perceive that we could' tàke any favorable action upon- without a 
direct infraction of the rights of thé Supréine Judicial Court of Maine, 
even if not an infraction of the decree which it has already entered. 
■ The main bàsis of the présent proceedingis, as we hâve stated, that 
the Suprême Judicial Court of Maine went beyond its powers, and, 
indeed, as claimed, beyond its jurisdiction, in going further' than to 
dismiss the bill ; but what the Suprême Judicial Court did was by 
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the express agreement of the parties under such circumstances that, 
if an agreement had not been given, the limitation of December 31, 
1908, would hâve been annuUed by the action of the court, unless 
avoided by an immédiate dismissal of the bill pending there, which 
the complainant did not désire. The circumstances are such that an 
équitable estoppel arises against any attempt to impair the decree in 
the Suprême Judicial Court in order to prevent clear injustice. It is 
true, moreover, that on strict principles of pleading and procédure 
the relief which the respondents secured by the form of this decree 
could properly bave been secured only by a cross-bill; but, as unâer 
a cross-bill the Suprême Judicial Court of Maine would clearly hâve 
had jurisdiction to order a sale, and raight properly hâve done so 
without any question as to the regularity of procédure or of its pow- 
ers, it certainly cannot be claimed that it was not within the privilège 
of the parties, with the consent of the court, to avoid the indirection, 
expense, and delay of a cross-bill, and make a short eut by common 
consent, as was done. From the beginning to the end, with the con- 
sent of the parties, the whole procédure was within the jurisdiction 
of the Suprême Judicial Court of Maine, although, of course, it would 
not hâve been except for that consent. 

But we ought to go further. The Suprême Judicial Court of Maine 
having had full jurisdiction over the parties and the assets in dispute, 
it is not for us to investigate the regularity of its proceedings ; and, 
even if we did, in view of the fact that that court bas rètained the 
bill for further considération, and therefore possibly for further pro- 
ceedings, we could not at the présent stage violate its custody of the 
so-called res, though only by implication of law. 

As to the first proposition, the complainants hâve cited as a lead- 
ing case EHiott v. Peirsol, 1 Pet. 336, 340, 341, 7 L- Ed. 164. There 
a court assumed jurisdiction over a county clerk, as to whom it had 
no jurisdiction whatever; but the opinion of the Suprême Court stated 
that, where a court bas jurisdiction, it has a right to décide every 
question which occurs in the cause. It added: 

"And, whether its décision be correct or otherwise, Its judgiaent, until re- 
versed, is regarded as binding in every other court." 

This gênerai language is accepted in Guaranty Trust Co. v. Green 
Cove Springs Co., 139 U. S- 137, 147, 11 Sup. Ct. 512, 3.5 L. Ed. 116, 
relied on by complainant. That was a procédure against a nonresi- 
dent in a foreclosure suit, and the statutory notice required was never 
given; so that the court never acquired jurisdiction at ail. 

Of course, there are exceptions where the court has exhausted its 
powers, and then gone beyond its authority, as in Ex parte Lange, 
18 Wall; 163 ;i where, after a convicted criminal had served a part of 
his sentence, the court recalled the sentence and imposed a new one. 
In such cases the powers of the court became functus officio before 
the new act was performed, and jurisdiction had absolutely ceased. 
So, also, Williamson v. Berry, 8 How. 495, 13 L. Ed. 1170, relied on 
by the complainants. There it appears at page 543 of 8 How., 12 L,. 
Ed. 1170, that the court was dealing with a statutory tribunalof lim- 

» 2a u Ed. 872. 
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ited Jurisdïction. The latter had taken up a matter with which from 
the l^eginning it had no authority to deal. 

In Thompson v. Tolmie, 2 Pet. 157, 168, 7 L. Ed. 381, it was said 
very promptly, after the announcement of EUiott v. Piersol, that noth- 
ing in thât décision was intended to infringe the gênerai rule which 
we hâve stated, and which gênerai rule was then quite fully elabo- 
rated. The same rule was discussed and appliedi in Kempe v. Ken- 
nedy, 5 Cranch, 173, 3 L. Ed. 70, decided in 1809. It was brought 
out there in a very pointed manner by Chief Justice Marshall at page 
184 of 5 Cranch (3 L,. Ed. 70), where the points argued were said to 
hâve been (1) that the prior judgment was clearly erroneous, and (2) 
that it was therefore an absolute nullity. The Chief Justice observed 
that, however clear the opinion of the court might be on the first point, 
the resuit would avail nothing unless it succeeded on the second. This 
was an extrême case to the effect that the prior proceedings could not 
be revised. The latest décision to the same gênerai effect on which 
we can put our hands at the moment is Alexander v. Crollott, 199 U. 
S. 580^ 26 Sup. Ct. 161, 50 L. Ed. 317, decided in 1905, where quite 
a list of authorities is given at page 581. Although there the immé- 
diate considération was a writ of prohibition, or, in the alternative, a 
writ of mandamus, the rule so far as this case is concerned is pre- 
çisely the same. In so many différent ways and in so many différent 
décisions has the Suprême Court reiterated the principle involved that 
we need not explain further, for the purpose of elaborating the prop- 
osition, that we cannot revise, either directly or indirectly, the proceed- 
ings of the Suprême Judicial Court of Maine on the record before us. 
The rules which govern us are precisely the same as would govern 
any court of superior and gênerai equity jurisdiction, whether as be- 
tween a fédéral court and a state court or vice versa. 

But it is insistedi that, relief is sought for hère which was not in 
issue before the Suprême Judicial Court of Maine, or not disposed 
of by it. Ail thèse propositions are met by the fundamental fact that 
we could not get at those additional issues without walking over the 
body of what has been decided by that court, or held in reserve by 
it. We are not at liberty to restrict in any way the powers of that 
court over the subject-matter involved hère, either directly or indi- 
rectly, with référence to what has been done or has not been donc, or 
by anticipating what may or may not be done. This is a fundamental 
rule, stated in Memphis City v. Dean, 8 Wall. 64,' decided in 1868, 
where the headnote correctly observed that a question pending in one 
court of gênerai jurisdiction cannot be raised and agitated in another 
by adding a new party, andi raising a new question as to him along 
with the old one as to the former party, inasmuch as the old question 
is in the hands Of the court first possessed of it This is alsr» reit- 
erated in varions forms by the fédéral courts, and is of plain applica- 
tion hère for the reasons we hâve already stated. 

We can illustrate its application by référence to the most important 
point which the complainants urge on us in this connection. The bill 
prays ,that two of the gentlemen referred to, who were selected to 
direct the sale, namdy. Ames and Wing, should be restrained from 

• 19 L. Ed. 336. 
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purchasing at any sale thus directed. This proposition îs one of gên- 
erai equity jurisprudence, quite as effectually applied by the equity 
courts of the state as by the fédéral equity courts. On gênerai prin- 
ciples of equity practice, it is within the province of the Suprême 
Judicial Court to take cognizance of this proposition when asked to 
confirm the sale, as, according to those principles, it may be asked to 
do before the sale is actually completed. It may be that that court 
would not assume authority to approve or disapprove the sale. We 
hâve rlot been advised about the local practice in that respect. It is 
at least the duty of the complainant to make the application. If the 
-application is made, and the Suprême Judicial Court refuses to take 
cognizance thereof, and the shares of stock thus actually pass into the 
apparent title aiid possession of Ames and Wing, the status would 
then hâve been entirely changed, and the complainant might apply 
either to us or to any court having gênerai equity jurisdiction within 
the District of Maine, state or fédéral, and obtain his relief, if he is 
entitled to any. Then the shares of stock would pass from the cog- 
nizance of the Suprême Judicial Court, and Clarke v. Larremore, 188 
U. S. 486, 23 Sup. et. 363, 47 L. Ed. 5-55, would apply. This, how- 
■ever, involves so many contingencies that we need not consider it f ur- 
ther. It is enough to say that, so far as the case now stands, non 
constat the Suprême Judicial Court might not find it necessary for 
the protection of the other varions depositors of shares of stock not 
involved in this litigation, of whom there are certainly some, that 
Ames and Wing should be especially allowed to bid at a public sale 
in their own behalf, or at least to thus bid to a certain extent in be- 
"half of ail the shareholders concerned. We hâve no right to under- 
take to fetter that court in this respect, either with référence to what 
it has done or what it may possibly do, so long as it retains any ju- 
risdiction rendering possible further considération in regard to the 
matters hère involved. Therefore we are unable to ascertain that in 
any particular are we entitled to take jurisdiction over the bill now 
before us. 

What we are now considering is an application for an interlocu- 
tory injunction. Wherever on any interlocutory application, whether 
of this character or, by way of examples, for urging the trial of is- 
sues by jury, or for référence of a title to a master, it is clearly ap- 
parent on the record that the bill must finally be dismissed, it is the 
duty of the court to dismiss the bill when disposing of the preliminary 
matter. This power should not be exercised except for some funda- 
mental reason, and when it is entirely clear that the bill cannot pos- 
sibly be maintained on the final hearing. Especially it should not be 
exercised merely as the resuit of the examination of informai affida- 
vits taken on application for preliminary injunctions with référence 
to a dispute on a fundamental question of fact, unless it is clear that 
no dispute could arise. In the présent case we are barred by a ques- 
tion of jurisdiction which it is plain cannot be afïected by any fur- 
ther proceedings. Therefore the présent application should be clenied 
and the bill dismissed. 
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IvCt a decree be entered dénying the application for an înterlocutory 
injunction, dismissing the bill without préjudice, and awarding costs 
to the respondents; the respondents to file a draft decree therefor on 
or before November 26, 1910, and the complainants corrections there- 
of on or before November 30, 1910, as directed by rule 21. 



TURGEON V. EMERY, Sherlff, etc. 

fDIstrict Court, D. Maine. November 25, 1910.Ï 

No. 107. 

Bankkuptcy (§ S93*) — Exemption from .4lkrest— "Aeeest." 

The tenu "arrest," as used In Bankr. Act July 1, 1898, c. 541, § 9, SO 
Stat. 549 (U. S. Comp. St. 1901, p. 3425), provlding that a bankrupt shall 
be exempt from arrest on civil process, applies to the continued détention 
of a person In custod.v, and not merely to the original taking of a person 
Into cùstody ; so that an adjudication in bankruptcy against a debtor after 
his arrest on civil process entitles him to be discharged. 

[Ed: Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 619-621; 
Dec. Dig. î 393.» 
For other définitions, see Words and Phrases, vol. 1, pp. 501-503.] 

Application by Joseph Turgeon for a writ of habeas corpus to ob- 
tain his discharge from the custody of Charles D. Ëmery, Sheriff and 
Jail Keeper of York County, Me. Writ granted, and prisoner dis- 
charged. 

Ruggles S. Higgins, for petitioner. 
L. B. Lausier, for objecting creditor. 

HAL,E, District Jndge (orally). In this case an application is 
brouglit before the court, upon a writ of habeas corpus, to discharge 
Joseph Turgeon from imprisoriment in the county jail at Alfred. Hé 
was arrested, and is held in jail by the sheriiï of York county on a 
process by a disclosure commissioner, issued on an exécution upon a 
debt which is provable and dischargeable in bankruptcy. The arrest 
was made July 16, 1910. On July 18, 1910, the petitioner was duly 
adjudicated a bankrupt. 

"Section 9 of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 
549 [U. S. Comp. St. 1901, p. 3425]) provides that "a bankrupt shall 
be exempt from arrest upon civil process." In the Tarante Case (D. 
C.) 132 Fed. 883, Judge Holt held that the term "arrest" may be held 
to apply to thé continued détention of a person in custody, although 
the Word is frequently used to mean the original taking of a person 
into custody; and that when the statute provides for the exemption of 
a bankrupt from arrest upon civil process, except in certain cases, it 
means, not only that he shall not be taken in custody, but also that 
he shall not be detained in custody, after he becomes a bankruot. I 
am constrained to believe this décision follows the spirit and meaning 
of the bankrupt law, and should be followed. I make this décision 
with some hésitation, after so eminent an authority as Judge Addison 

•For other cases see same topic & S numbeb in Dec. & A"m. Diga. 1907 to date, & Rep'r Indeies 
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Brown, in the Claiborne Case (D. C.) 109 Fed. 74, has given a dif- 
férent construction of section 9 of the bankrupt act, taken in con- 
nection with gênerai order 30. I think the çlear intention of the bank- 
rupt law is to exempt the bankrupt from imprisonment under civil 
process in such a case as is now brought before me. 
The prisoner. is discharged. 



UNITED STATES v. WESTJLVN. 

(District Court, D. Oregon. November 17, 1910.) 

No. 5,270. 

1. Commerce (§ 62*) — Interstate Commbuce— Régulation— Constitutional- 

ITY OF "WiiiTE Slave Thaffic Aoï." 

Act June 25, 19] 0, c. 395, 30 Stat. 825, linown as tlie "White Slave Traf- 
fic Act," malvini; it a crimiiial otïeiise to luiowiiisîl.v transport or to procure 
the transporta tion of wonien from one state iiit(t anotber for immoral pur- 
poses, is not uneonstitutional as an attemjjted infringeiuent of the police 
powers of the states, and is witUin the powers conferred on Congress by 
the commei'ce clause of the Constitution. 

[Ed. Note. — For other cases, see Conunerce, Dec. Dig. § 02.*] 

2. INDICTMENT ASD I.XFORSÎATION (§ 125*) — DuPLICIIY— IXTERSTATE TRANS- 

PORTATION OF WO.MEN FOR IMMORAL PURPOSES. 

A count in an indictment under Act .Tune 25, 1910, c. ,395, 30 Stat. 825, 
for transporting women from one state into another for immoral purposes, 
is not bad for duplieity, because it charges the transportation of tvvo wo- 
men at the same time for the same purposes. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ .334-400; Dec. Dig. § 125.*] 

3. Commerce (§ IG*) — Définition. 

Commerce consists in intercourse and trafflc. including in thèse terms 
navigation and the transportation and transit of persous and property, as 
well as the purchase, sale, and exchange of comnioditios. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 10.* 
For other définitions, see Words aud Phrases, vol. 2, pp. 1287-1289; 
vol. 8, pp. 760G, 7007.] 

Indictment in nine counts against David Westman under Act June 
25, 1910, c. 395, 36 Stat. 825, known as the "White Slave Traffic 
Act." On demurrer. Overruled. 

Walter H. Evans, Asst. U. S. Atty. 
J. M. Long, for défendant. 

WOLVERTON, District Judge. The indictment is challenged up- 
on two grounds : First, that the act under which it is drawn is un- 
eonstitutional, as an unwarrantable attempt on the part of Congress 
to exercise police powers, which powers, generally speaking, belong 
to the States; and, second, that the conduct of persons transporting 
or causing to be transported other persons from one state into an- 
other is not a proper subject of commerce, and therefore that Con- 
gress was without power to legislate concerning the traffic. 

The case of Keller v. United States, 213 U. S. 138, 29 Sup. Ct. 

•For other cases see same topic & § numeee in Dec. & Am. Digs, 1907 to date, & Eep'r Indeysis 
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470, 53 L. Ed. 737, is cited in support of the first objection. That 
was a case involving tiie keeping, harboring, and maintenance of a 
woman wholly within the confines of a single state for the purpose 
ôf prostitution, and it was held that the matter was one for the po- 
lice régulations of the state. Such is not the case hère, as ail the 
counts are based upon the act of transportation, or. causing to be 
transported, or aiding or assisting in the transportation by the pur- 
chase or supplying with tickets therefor, etc., from one state into an- 
other; the said transportation being for some unlawful purpose de- 
nounced by the law. Hence, the local feature of the criticisms is 
eliminated, and the indictment should stand as against the objection. 
As to the second objection, the law in its intendment is aimed at 
the transportation of certain persons, or the procuring to be trans- 
ported such persons, from one state into another, for evil, immoral, 
unlawful, and pernicious purposes, and is to be sustained, if at ail, 
under the commerce clause of the fédéral Constitution. But can there 
be any further doubt that the subject of législation is one of inter- 
state commerce? It was said in the Passenger Cases, 7 How. 283, 
13 L. Ed. 702, by one of the justices, in a concurring opinion, that : 

"Commerce is deflned to be 'an excliange of commoditles.' But this déf- 
inition does uot convey tlae fiill nieîinlng of the term. It includes 'navigation 
and infercourse.' Tliat the transportation of passengers Is part of conimerce 
is not now an open question." 

This was in a case where it was sought to impose certain taxes 
upon alien passengers coming into the states of New York and Massa- 
chusetts. In another case, County of Mobile v. Kimball, 102 U. S. 
()91, 36 L. Ed. 238, Mr. Justice Field, delivering the judgment of. 
the court, said : 

"Commerce with forelgn countrles and among the states, strlctly consid- 
ered, consists in intercourse and trafflc, includlng In thèse terms navigation 
and the transportation and transit of persons and property, as well as the 
purchase, sale, and e.xcliange of commoditles." 

And again, in Covington, etc.. Bridge Company v. Kentucky, 154 
U. S. 204, 318, 14 Sup. Ct. 1087, 1092 (38 L. Ed. 963), the court 
said, among other things, that : 

"Connneree was defined In Gibbons t. Ogden, 9 Wheat. 1, 189 (6 L. Ed. 2S} 
to be 'intercourse,' and the thousands of people who dally pass and repas?s 
over this bridge may be as truly said to be engaged in commerce as if they 
were shlpping cargoes of merchandlse from New York to Llverpool." 

This was with référence to the travel across the bridge between 
Covington, Ky., and Cincinnati, Ohio. The case arose in relation 
to certain tolls sought to be charged or received for persons passing 
over the bridge. Another case, which goes into the subject very thor- 
oughly and reviews many others, is that known as the Lottery Case, 
188 U. S. 331, 33 Sup. Ct. 321, 47 L. Ed. 492, where it was held that 
Congress had the authority to prohibit the interchange of lottery tick- 
ets between the states, because of the evil effects that the dealing in 
such tickets had upon the public 
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Under thèse authorities, it is plain that the law now under con- 
sidération is within the power of Congress to adopt. Hence, the sec- 
ond objection to the indictment must also fail. 

Another point is made, as to the first three counts, that the indict- 
ment charges more than one crime, to wit, a crime for transporting 
one Myrtle Westman, and another for transporting one Carrie Bled- 
soe, for the purposes named in the indictment. I do not think this 
objection well taken, because the charge is of a single act, to wit, the 
transporting of the two women at the same time and for the same 
purpose. 

The demurrer to the indictment will therefore be overruled. 



In re OXLET et aL 

(District Court, W. D. Washington, W. D. November 11, 1910.) 

No. 846. 

Bankbtjtpct (§ 391*) — Jttrisdiction of Bankruptct Cootît— Injunction. 

An allegecl banlcrupt partnerstiip, a year prier to the flling of the péti- 
tion, executed a tnortgage on its stoclî of merchandise which eontained 
no after-acqiiired property clause nor provision for substitution. A short 
time before the filing of the pétition, the mortgagees on (Jefault by the 
bankrupt obtainecl a decree of foreclosure dlrectlng the sale thereunder 
of the entire stock, 75 per cent, of which consisted of goods placed therein 
sinee the mortgage was given and so mingled wlth the old goods as to be 
Incapable of séparation. Held, that under Bankruptcy Act July 1, ISI*», 
c. 511, § 67f, 30 Stat 505 (U. S. Corap. St 1901, p. 3450), providing that ail 
levies, judgments, or other liens obtalued through légal proceedings within 
four months prior to the filing of the pétition shall be nuU and void In 
case of adjudication, the court of bankruptcy had jurisdictlon to, and 
should, enjoin the sale of such stock under the decree until the question 
of adjudication was determined. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 391.* 
Jurisdictlon of fédéral courts In suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 G. C. A. 313.] 

In the matter of William A. Oxley and Thomas R. White, individ- 
ually and copartners as Oxley & White, alleged bankrupts. On ap- 
plication of certain creditors for injunction. Motion granted. 

William H. Pratt, for petitioning creditors. 
E. M. Stenberg, for mortgagees. 

DONWORTH, District Judge. This is an application for an in- 
junction restraining Thomas N. Morris, sheriff of Pierce county, 
Wash., from selling or otherwise disposing of a certain stock of mer- 
chandise belonging to Oxley & White, the alleged bankrupts. A re- 
straining order and order to show cause having heretofore issued, the 
sheriff and Oxley and McKennon, the mortgagees for whose benefit 
the sale is contemplated, hâve appeared in opposition to the appli- 
cation. They hâve filed nothing in the way of a déniai of the allega- 

*For other cases see same topic & | nvmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tions of the pétition or in the way of affirmative allégations of fact, 
but urge that on the face of the pétition this court is without jurisdic- 
tion. The facts stated in the pétition will therefore be accepted as 
true for the purpose of this heariog. 

It appears from the pétition that in December, 1909, the alleged 
bankrupts, being the owners of a stock of merchandise in Tacoma, 
niortgaged it to the mortgagees to secure payment of $1,700 and in- 
terest; that the mortgage contained no provisions whereby the hen 
thereof should attach to substitutions or accessions to the stock of 
merchandise or to any after-acquired property and gave no authority 
or power to the mortgagors, the alleged bankrupts, to sell the mer- 
chandise or any part thereof; that 75 per cent, of the merchandise 
which comprised the stock when the mortgage was given was sold m 
the usual course of trade, and other merchandise having a value ex- 
ceeding $8,000 was added to the stock; that the merchandise so sub- 
stituted has been so intermingled and confused with that covered by 
the mortgage that it is indistinguishable and incapable of identifica- 
tion ; that, in a suit brought for the foreclosure of the mortgage, a 
decree was rendered by the superior court of Pierce county, state of 
Washington, on October 17, 1910; that by that decree the alleged 
bankrupts, being then insolvent, suiîered and permitted the mort- 
gagees as creditors to obtain a préférence through légal proceedings 
(in that they permitted the decree to order the entire stock to be sold 
to satisfy the mortgagees' claim) and did not at least five days, or 
at any time, before the sale or final disposition of the property, vacate 
or discharge such préférence, the sheriff's sale of the property be- 
ing fixed for- November 2, 1910. There are other allégations in 
the pétition which it is not necessary to détail. 

The mortgagees for themselves and for the sheriff assert that, as 
the superior court had jurisdiction over the property in the foreclosure 
suit, this court cannot interfère with the exécution of its decree. Sev- 
eral cases are cited as supporting this contention. If it be conceded 
that thèse cases are in point, it must be held that they are not in 
harmony with later décisions of the Suprême Court. Section 67f of 
the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. o65 [U. S. 
Comp. St. 1901, p. 3450]) déclares null and void ail levies, judg- 
ments, attachments, or other liens obtained through légal proceedings 
against a person who is insolvent, at any time within four months 
prior to the filing of a pétition in bankruptcy, and that the property 
aflfected by the levy, judgment, attachment, or other lien shall be 
deemed wholly discharged and released from the same. In order to 
give efifect to this provision, it must be held that this court, as the 
court of bankruptcy, has full jurisdiction over property which is held 
under such apparent lien obtained through légal proceedings. This 
h made absolutely clear by at least two décisions of the Suprême 
Court. Clarke v. Larremore, 188 U. S- 486, 23 Sup. Ct. 363, 47 h- 
Ed. ôS5, a case in which a sherift' was enjoined from paying over mon- 
ey in his hands in custodia legis ; In re Watts, 190 U. S. 1, 23 Sup. 
Ct. 718, 47 L. Ed. 933, in which the court fully considers the respective 
rights of a receiver appointed by the District Court as a court of 
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bankruptcy and a receiver previously appointed by a state court. In 
tlie latter case the Suprême Court said : 

"And the opération of the hankruptey laws of the United States cannot be 
defeated by Insolvent commercial corporations applying to be woimd up under 
State statutes. The banliruptcy law is paramount and the jurisdictiou of the 
fédéral courts in bankrutcy, when properly invoked in the administration of 
the afifairs of insolvent persons and corporations, is essentially exclusive." 

And the court further says that the gênerai rule of comity bas only 
a qualified application where the proceedings in the state court are su- 
perseded by those in bankruptcy. See, also, Collier on Bankruptcy 
(7th Ed.) § 23b. In note No. 121 under that section cases similar to 
those cited by the mortgagees are criticised. The author aptly says : 

"Keither of thèse cases properly considéra the effect of section 67f of the 
bankruptcy act, nuUifying liens obtained by judgment, attachment, or other- 
wise within the four months' period. Where a lien is created by attachment 
or levy wlthln four months prior to the flllng of the pétition in bankruptcy, 
it beeomes nuU and void on the adjudication of bankruptcy. This being the 
case, the jurisdiction of the state court in respect to the property subject to 
the lien is terminated." 

It stands admitted for the purpose of this hearing that the decree of 
the superior court not only adjudicated a lien in favor of the mort- 
gagees upon the property upon which the mortgage had been placed 
in December, 1909, but also by permission of the mortgagors, amount- 
ing to a confession of judgment, gave to the mortgagees a like lien 
upon at least $2,000 worth of property theretofore imincumbered. 

Ordinarily the superior court would bave jurisdiction to enforce the 
original lien of the mortgage in a suit brought before the initiation of 
bankruptcy proceedings, and this court should not interfère, unless it 
be necessary so to do in order to protect some right arising from the 
bankruptcy statute. It is admitted hère that the goods upon which the 
lien was impressed by confession of judgment are so intermingled 
with those upon which the mortgage lien really existed that the two 
classes of goods cannot ,be distinguished. This renders it necessary 
that the entire sale be eftjoined, as otherwise the confession of judg- 
ment made by the insolvent debtors within four months before the fil- 
ing of the pétition and resulting in the création of a lien made void 
by the bankruptcy statute would stand unassailable. The peculiar 
nature of the bankruptcy proceedings is such that in no court ex- 
cept a court of bankruptcy can the appropriate remedy be applied. If 
an adjudication of bankruptcy takes place in this matter, the lien of 
the mortgage will be upheld hère to whatever extent it is valid, and 
such steps will be taken as will fully recognize the respect due to the 
superior court and its officers with proper regard to the harmonious 
relations which hâve ever existed between the two courts. The only 
question now is: Shall the sherifï's sale be enjoined? On the facts 
stated the law compels an affirmative answer. 

The injunction is granted as prayed for. 
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MEMORANDUM DECISIONS. 



OM.IFORNIA DEIED FRUIT AGENOY et al. v. UNITED STATES CON- 
SOti. SEBDED RAISIN CO. (Circuit Court of Appeals, Ninth Circuit. Octo- 
ber 17, 1910.) No. 1,836. Appeal from the Circuit Court of the United States 
for the Northern Division of the Southern District of Oallfornia. Ifrederick 
S. Lyon, for appellants. John H. Miller and William K. Whlte, for appellee. 

PBR OURIAM. On motion of John H. Miller, counsel for the appellee, and 
it appearlng to the court that this cause was submitted to the court for con- 
sidération and décision on the brlef s flled by counsel In the cause entitled 
Klngs Oonnty Raisin & Fruit Co., Appellant, v. U. S. Consolidated Seeded 
Raisin Co. (No. 1,835 hère) 182 Fed. 59, in whleh latter case an opinion of 
thls court was filed, and a decree was filed and entered on October 3, I&IO, 
afflrming the order of the court below, ordered, decree of the court below here- 
in affirmed, wlth costs in favor of the appellee and agalnst the appellants, and 
that a decree be filed and entered herein accordlngly. 



HOUSTON OIL CO. et al. v. DRAKE et al. (Circuit Court of Appeals, 
Flfth Circuit. November 5, 1910.) No. 1,999. On rehearing. 

FER OURIAM. The decree below, affirmed by the décision of thls court 
•(182 Fed. 202), Is one practically and substantlally dlsmlssing the complaln- 
ant's blll, whlch, as amended and re-engrossed, involved only the title to tini- 
her on 160 acres, to wlt, the land clalmed by the DraJses. The remalnder of 
the tract, said to be owned by McShane, on which the complainant clalms 
timber rlghts, was not involved In the case, and it is not affected by the de- 
<;ree. The pétition for rehearing is denied. 



In re LISK MFG. CO. (Circuit Court of Appeals, Second Circuit. Novem- 
ber 14, 1910.) No. 4. Pétition to Review Order of the District Court of the 
United States for the Western District of New York. Moses Shire and Ed- 
ward L. Jellinek, for petltioner. Bushnell & Kent (R. S. Kent, of counsel), 
for reepoBdents. Before I.ACOMBE, COXB, and NOYES, Circuit Judges. 

PBR OURIAM. Order affirmed. 



MARINE IRON WORKS v. WIESS. (Circuit Court of Appeals, Fifth Cir- 
cuit. April 15, 1910.) No. 1,955. On rehearing. 

PP>R OURIAM. In the judgment rendered in thls case In thls court at this 
term on April 5, 1910 (177 Fed. 1003, 100 C. C. A. 007), we were in error as to 
the amount of profit recelved by Wless on the judicial sale of the John H. 
Kirby, and omltted to provide for the Interest thereon. To correct the error 
and omission, it is now ordered and adjudged that our sald judgment be 
amended so as to read as follows: "It is therefore ordered that this cause be 
remanded to the Circuit Court, wlth instructions to glve plaintiff below 10 
days within which to enter a remittitur to the judgment in the sum of $2,970, 
wlth légal interest thereon from July 21, 1903, up to date of judgment. If 
such remittitur is entered, the said judgment shall stand affirmed ; otherwise, 
the Circuit Court shall set aslde the sald Judgment and grant a trial de uovo." 
It is further ordered that the pétition for a rehearing herein be denied. ïhe 
-costs of this court to be paid by the défendant in error. 
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MONTGOMBRT LIGIUr & WATER POWER CO. t. inTXER. (Orcult 
Court of Appeals, Fifth Circuit. November 3, 1910.) No. 2,0û4. In Error to 
the Circuit Court of the TJnited States for the Middle District of Alabama. 
Ray Kushton and W. M. Williams, for plaintifC tn error. Wm. W. Hill. W. A. 
Gunter, and Gaston Gunter, for défendant In error. Before PAR0EB and 
SHELBY, Circuit Judges, and TOULMIN, District Judge. 

PER CURIAM. The évidence of plaintifC below tended to show that the 
Instiillment of electric wlres, ineluding the hangltig of the chandeliers, in the 
résidence of J. B. Dowe, was by the authority of the Montgomery Liftht & 
Water Power Company, and that sald company was primarily respousible for 
négligence in relation thereto. While there is some évidence tending to show 
that the eleotrician, Mosely, who aetually did the work, was lu such matters 
an inrtependeut contra ctor, the weight of the évidence Is the other way as far 
as the Dowe installation was concerned. The peremptory charge to find for 
the défendant below waa properly refused. Judgment afflrmed. 



SHEIvTON V. PiiTCE.t (Circuit Court of Appeals, Fifth Circuit. October 
31, 1910.) No. 2,0()8. Appeal from the District Court of the United Stiites 
for the Northern District of Alabama. I^awrence Cooper and Henry A. P.rad- 
sbaw, for appellant. R. W. Walker and E. B. Alinon, for appel lee. Refore 
PARDBB and SHELBY, Circuit Judges, and TOULMIN, ]>istriet .ludge. 

PER CURIANJ. A niajority of the judges flnd that the évidence io this 
case supports the decree below. 174 Fed. 881. The decree Is tUerefore af- 
firnied. 



STANDARD PAINT CO. T. BIRD et al. (Circuit Court of Appeals. Sec- 
ond Circuit. October 17, 1910.) No. .■'>2.'>. Appeal from the Circuit Court of 
the United States for the Southern District of New York. M. B. Mny and 
W. Quinby, for appellants. Kenyon & Kenyon (Alan D. Kenyon, of coun- 
sel), for appellee. Before DACOMBE, WARD, and NOYES, Circuit Judges. 

PER CUIUAM. Decree aflirmed, with costs, on the opinion of the Circuit 
Court 

t Rehearlng denled December 13, 1910. 



[End op Casks ik Vol. 1S2.] 



